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Measnre  of,  breach  of  contract ;  Western  Un- 
ion Tel. Co.  vs.  Berbam  A  Moeller.      Tex....      132 

No  evidence  of,  case  takeii  from  jury ;  Phlla. 
A  R.  R.  vs.  Schartel.    Pa 100 

Quantum,  physical  suffering,  drunken  man  ; 
Iiexington  vs.  Auger.    Ky 802 

Special,  where  allegation  required;   Molvin 

vs.  Weiant.    Ohio 24 

DEAD  j(THE)  PRESIDENT J« 

DEATH   OF   PARTIES   PENDINO    PROCEED- 
INGS IN  ERBOR— Practice ;    Williams  vs. 
Englebrechtet  al.    Ohio 488 

DEBT— 

Loose  declaration,  not  changing  to  gift  or  ad- 
vancement; Harley  vs.  Harley.    Md 480 

When  mode,  after  voluntary  release  under 

seal,  void ;  In^rsoU  vs.  Martin.    Md 804 

DEBTOR  AND  CREDITOR— Instrument  in  form 
of  warehouse  receipt  given  to  aef:ure  creditor, 

when  void ;  Thome  vs.  Nat'l  Bank 204 

DEED— Undue  influence,  in  execution  of ;   Cher- 
bonnier  vs.  Evitts.    Mo 142 

DEFECTIVE  SERVICE— Cured  by  appearance,<fcc. 

Handy  et  al.  vs.  iEtna  Ins.  Co.     Obio....^ 280 

DEFECTIVE   SIDEWALK— Counoll  with  notice 
liable  for  damages ;   Lexington  vs.  Auger. 
Ky 182 


DEMURRER- 

Petition  not  bad  on;    want  of    averment; 

when  ;  C.  S.  A  C.  R»y  vs.  Cook.    Ohio 231 

When  presumed  to  be  waived ;   Moran  vs. 

Abbev  tV  Hoffner.    Cal 126 

DISCRETIONARY    POWER— Where    given    by 
will,  cannot  be  delegated;    Lake   Shore  ik 
Mich.  Southern    R'y    Co.    vs.  Hutchins, 
guardian.    Ohio 280 

DITC^H— 

Apportionment  of    assessment  for;    Ches- 

brough  vs.  Commissioners,  Ac.   Ohio 367 

Act  65,  O.L.  155.  construed ;  Kent  vs.  Perkins. 

Ohio , 120 

Assessment  for Ibid 

In   two  counties.  applir«tion  for  damage; 

ri»osi>rough  vs.  Commissioners  of  Putnam, 

Af-,    Ohio.......„ 367 

In  two  counties,  each  commissioner  part  of 

joint  boai*d Ibid 

Majority  of  commissionors  in  two  counties 

may  locale Ibid 

DIVORCE— 

A  decree  in  another  state  where  neither  party 
iH  domiciled,  void ;   Van  Fossen  vs.  State. 

Ohio 260 

Agreement  of   separation,  when  a  l)ar  to; 

Squires  vs.  Squires.    Vt 100 

Effect  of  decree  vesting  title  in   wife,  Ac; 

(Gallagher  vs.  Floury.    Ohio 110 

DIVORCE  (THE)  INCTREASE  OF '. 334 

DOGS — liicence  fee  for,  not  tax;    Cole  vs.  John 

Hall,  collector.    Ill (Ml 

DOWER— 

Acts  of  widow  as  evidencing  election  to  take 

under  will,  or ;  Millikon,  administrator, vs. 

Welliver,  administrator.     Ohio 355 

Widow  to  acquire  equitable  estate  husband 

must  have  been  in  possession ;    Abbott  vs. 

Bosworth.     Ohio 74 

DRUNKENNESS   AND  CRIME 568 

DUTIKS  OF  JURIES 5«» 

ECCENTRIC    BEQUESTS 32 

ELECTION— 

By  acclamation,  one  nominee ;  State  of  Ohio 

vs.  Gi-een.     Ohio 175 

Members  of  council  present  can  not  defeat  by 

refusing  to  vote Ibid 

Acciuiescence  in  clerks | Ibid 

ELECTION  OF  REMEDIES— Right    to  proceed 

against  princdnal  and  surety  at  same  tfme ; 

Secona  Nat'i  Bank  vs.  D.  Morrison  et  al. 

(Cuyahoga  Co.  C.  P.)     Oldo 225 

EMINENT  OHIO  LAWYERS 279 

EMPIRICISM— Act  May  5,  1868,  constrned ;  West 

vs.  Clutter.     Ohio 250 

ENDORSER— 

Agreement   limiting  liability,  Ac;    Second 

Nat'l  Bank  vs.  Morrison  et  al.    (Cuyahoga 

Co.  C.  P.)     Ohio 225 

Induced  by  fraud,liable  to  innocent  endorsee; 

Pitt,  Graham  A  Co.  vs.  Foirlesong.    Ohio...      423 
Holder  of  check  need  not  endorse ;  McCurdy 

vs.  The  Society  for  Savings.  (Cuyahoga  Co. 

C.  P.)  Ohio 836 

EQUITY— 

Clear  title  to  maintain  bill  quia  timet ;  Cham- 
berlain vs.  Marshall  et  al.    U.  S 300 

Rescission  of  contract,   fraud  or  mistake; 

Lynches  appeal.    Pa .'. 102 

Specific  performance,  accordance  with  terms 

on  contract;  Mariettas  Cincinnati  R.  R. 

Co.  vs.  Western  Union  T©1.  Co.  et  al.   Ohio..     430 
When  judgment  lien  nov  decreed  invalid; 

Giftbrd  vs.  Morrison.    Ohio 367 

Both   parties  unlkir,   decree  not    granted; 

Lynch*s  appeal.    Pa 162 

ERROR— -Testimony  of  withdrawn  party ;  Conger 

vs.Beanetal.     Ohio 610 

ESTOPPEL— 

Specific  performance  as ;  Porter  vs.  Wagner. 

*Ohio..f!:. 8 

Relying  on  former  Judgment,  must  plead ; 
Fanning  vs.  Hibemia  ins.  Co.    Ohio 254 
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EVIDENCE— 

Absence  of,  to  nastiiin  a  judgment,  set  aside ; 
Western  Union  Tel.  Co.  vh.  Bertram  A 
Moeller.     Tex 182 

Action  against  telegraph  company  for  negli- 
sent  transmission,  burden  of  proof  on  de* 
Fendant;  Western  Union  Tel.  Co.  vs.  Gris- 
wold  A  Dunham.    Ohio 24G 

iiUowing  defendant  to  open  and  close,  error 
without  special  reason  shown ;  Diile  vs. 
Lovell  et  al.     Oliio 297 

A  correction  of  testimony  by  letter ;  when 
proper;  CuUen  etal.  vs.  Burnett etal.  Ohio     180 

Attempt  to  cure  error  by  striking  out  part  of 
testimony;  Pinney,  Administrator,  vs. 
Orth  et  al.     N.  Y 612 

Burden,  to  i>rove  failure  subject  matter  on 
defendant;  Si'ioto  Kiro  Clay  Worlcs  vs. 
"Pond.    Ohio 479 

Burden, on  timnsferee  on  fraudulent  note; 
Darrow  vs.  Blake.     Minn..^ 651 

Burden,  defendant  pleadihir  insanity  in 
criminal  cases ;  People  vs.  Hamilton.  C7al.     658 

Burden,  valid  modification,  terms  of  note  on 
plaintiff;  Andrews  vs.  Campbell.     Ohio 87 

Burden,  to  disprove,  negligence  on  agent  los- 
ingr  money  of  principal 840 

Che^^,  to  prove  accommodation  exchange 
of,  and  disproving  payments ;  Albrecbt  vs. 
Breder.     Pa 620 

Circumstantial;  charging  jury  to  explain 
and  connect  ftu^;  error;  Robertson  vs. 
State  of  Texas.    Tex 189 

Cohabitation  as;  marriage;  Badger- vs.  Badger. 
N.  Y 602 

Conversation  between  testator  and  defend- 
ant ;  Pinney,  administrator,  vs.  Orth  et  al. 
N.Y 612 

Exdudinff  facts  on,  which  opinion  if  expert 
is  based ;  Koons  vs.  State.    Ohio 42 

Except  as  to  specified  matters,  husband  and 
wife  competent,  for  or  against ;  Howard, 
administrator,  vs.  Brower.     Ohio 805 

Expert  testimony,  facts  open  to  common  ob- 
servation; Knoll  vs.  Wisconsin.    Wis. 614 

Former  marriage,  life  of  wife,  to  prove  biga- 
my.    Oal 186 

Foreign  record  of  birth  of ;  Oermania  Ins, 
Co.  vs.  Rudwig,  Ac    Ky 582 

Holding  over  after  term  of  lease,  Ac.;  Eleva- 
tor Co.  vs.  Brown.    Ohio 124 

Incompetent  opinion  as  to  law  of  witness, 
competent  as  to  interest ;  Ohio  Coal  Co.  vs. 
Davenport.     Ohio 182 

In  homicide,  admission  of  third  party  that  he 
had  killed  deceased,  not ;  Aken  vs.  State  of 
Texas.    Tex 141 

Self-defense  in  assault,  character  for  peac-e  of 
prosecuting  witness ;  Upthegrove  vs.  State. 

Intoxication  in  public  place,  what  consti- 
tutes;  State  vs.  Moriarity.     Ind 112 

Proof  under  Sec.  188  of  Code ;  I^ke  Shore  vs. 
Mich.  Southern  R*y  Co.  vs.  Lavalley.  Ohio.       44 

Of  indebtedness  and  payment  distinguished ; 
Home  Ins.  Co.  vs.  Tighe.     Pa 110 

Of  insanity  —  Preponderating  testimony; 
People  vs.  Wreden.     Cal 157 

Of  irascibility,  as  proving  impulse;  Sindram 
vs.  the  People.     N,  Y 605 

Parol  testimony  as  to  the  contents  of  written 
instruments;  Scioto  Valley  R'y  Co.  vs. 
Cronln.     Ohio.....« 515 

Plaintiff  must  prove  want  of  ordinary  care  in 
action  against  railroad;  P.C.  A-St.L.  R'y  vs. 
McMillan.     Ohio 412 

Presumption  in  bigamy,  of  continuing 
life  of  first  wife;  People  vs.  Feilen.     Cal...      186 

Reasonable  doubt  clearly  established ;  Peo- 
ple vs.  Wreden.    Cal 157 

Relation  between  parties  on  different  pleas ; 
Moran  vs^AbbeyAHeffher.    Csl 126 

Reports  of  mercantile  agencies ;  declaration 
of  third  parties :  Cook  vs.  Penryhn  Slate 
Co.    Ohio 22 

Reputation  of  witness— Negation  of  testi- 
mony.  State  vs.  Nelson.     Iowa 522 


Term  '*  familv  **  not  necessarily  include  wife; 
People  vs.  Feilen.    Cal 

Testimony  surviving  parties  as  to  extrane- 
ous facts,  valid;  Pinney,  administrator,  vs. 

Orth  et  al.     N.  Y 

Testimony  ruled  out  as  error,  subsequently 

allowedT:  St«te  vs.  Xelson.    Iowa !. 

Variance  inTnameof,  woman,  proving  non 

fiuintiMe;  Bamett  vs.  Ward.    Ohio 

When  adinission  of  incompetent,  ground  for 
reversal;  C'ook  vs.  Penr^'lin  Slate  Co.  Ohio. 
When  deposition  by  rel««se  of  partner,  ad- 
missible ;  Conger  et  al.  vs.  Bean  et  al.  Iowa. 
Where,  tends  to  make  faso  for  plaintiff,  for 
Jury  and  supreme  couK  will  nut  weigh  it ; 

Cuadv  vs.  Honi.     Ohio 

Wife  of  convict;  State  vs.  Mclntire.    Iowa... 

Witness  ss  medical  expert  allowed  to  read 

from  medical  works;  Knoll  vs.  Wisconsin. 

Wis 

Written   statements  as  affecting  anotlier*s 

promise;  Andrews  vs.  Campbell.     Ohio 

EVIDENCE  AS  TO  CHARACTER 

EXAMINING  COMMITTEE  FOR  18S2 

'^XEC;UTION-«tav  of,  executed  after  time,  valid 
as  oomincm  law  contract ;    Boling  vs.  Young. 

Ohio 

EXECUTOR— Where  co-executor  de«-lines,  dctv 

devolves  upon  acting;  Collier  vs.Grimesey.  (5. 

EXECUTORY  AGREEMENT— Purchase  of  stock 

from  corporation  by  stockholder ;  Coppin  vs. 

Greenlees  <St  Ransom  C'O.    Ohio 

EXEMPLARY   DAMAGES 

EXEMPLARY  D.\MAOES  FOR  INJURIES  TO 

PROPERTY    FRAUD,  «fcc 

EXEMPTION,  BENEFIT  OF— 

Must  be  asserted  by  him  who  Is  entitled; 

Sked  vs.  Sedgley  et  al.  Ohio 

MilitU  duty 

EXPERT— 

Exclusion  of  facts  on  which  opinion  Is  based, 


error;  Koons ^'s. State.    Ohio. 


Testimony  aa  to  facts  open  to  common  ob- 
servation ;  medical,  may  read  extracts  ftt>m 
medical  works;  Knoll  vs.  Wisconsin.  Wis. 
EXTRADITION. 


Prosecuting  attorney  for  prosecution  of  fel- 
ony, cannot  dematid  from  citizens ;  C.  S.  & 
C.  11.  R.  Co.  vs.  Lee.    Ohio 

Reasonable  attorney,  allowed  assignee;  Ing- 
ham Bnis.  vs.  Llndemann,  assignee.    Otalo 

FEE  SIMPLE— 

Devise  of  a/f,  a ;  Piatt  vs.  Sin  ton.     Ohio 

Lands  conveyed  to  a  Board  of  Education ,  its 
sueeeMors  and  asjrigut,  &  t  Taylor  vs.  Bin- 
ford.     Ohio 

FELLOW  SERVANT— 

injuries  by,  as  absolving  maater ;  P.  C.  ^  St. 

L.  R*y  Co.  vs.  Ranney.     Ohio 

When  injuries  caused  by,  not  a  defense  as  to 
employer;  P.  C.  A  St.  L.R'y  Co. vs.  Hender- 
son.   Ohio 

FELONY,  COMPOUNDING  A— Not  available  as 

defense  for  recovery  of  mortgaged  property  ; 

Williams  vn,  Englebrecht.     Ohio 

FIRE  INSURANCE— 

Acceptance  of  note  waives  **  actual  payment 

of  ftremium;**   Little  vs.  Eureka  Ins.  Co. 

Ohio 

Re-insurance ;  rights  as  to  full  amount  called 

fbr  In  policy ;  Detroit  Fire  and  Marine  Ins. 

Co.  vs.  Commercial  Ins.  Co.     Ohio 

Ckncellation  of  policy ;    Home  Ins.   Co.  vs. 

Tighe.    Penn 

Mutual  knowledge  of  falsitv  of  alleged  fact 

warranted ;  Conn.  Mutual  Fire  Ins.  Co.  vs. 

Huntzinger  for  use.     Pa 

Open  policy;  Farmers*  Ins.Co.vs.  Butler.  Ohio 
Oral  contract  of  agenta,  owners  not  liable; 

Hower  vs.  State  ins.  Co.     Iowa 

Power  of  receiver  to  bring  suit  to  recover 

asset;  Gill  vs  Balis.    Mo 

FORGERY— Signature  to  deed  by  pretended  agent; 

State  vs.  Wilsor      Minn 
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FORFEITUREn- 

Ufe  insuranoo  pAllcy  bj  non-payment  pro- 
mluui;    Robertson  vh.  Metropolitan   Life 

In«.  Co.     y.  Y : 052 

Reason  for  claaae  of ;  in  corporation  charter ; 

Kllbr»tb,  amignee,  ve.  Bates  et  al.    Ohio 561 

FORMER    R£CX)VERY— Agalnat  Masonic  lodge 
as  a  body,  no  bar  to  subsetiuent  suit  against 
members  as  individuals ;  Ash  vs.  Guie.  Pa.       75 
FRAUD— 

Agent  without  authority  to  buy,  title  to  chat- 
tel does  not  pass ;  Haniet  vs.  J^etcher.  Ohio     261 
Bona  /Itlemortm^e  on  fraudulent  title,  good; 

Shorten  vs.  Drake  et  al.     Ohio 404 

By  Board  of  Directors  of  corporation;   Gill 

vn.  Balis.    Mo 154 

Creditor  of  fraudulent  vendor;    title  after 

sale;  Ohio  Coal  Co.  vs.  Davenport,    Ohio...      1K2 
Distinction  between  uislrepreHentation  and 

opinion  :  Wilkinson  vk.  ClawMon.    Minn..       321 
Heir  may  by  cross-petition  attack  Kale  by  ad- 
ministrator,  on   ground   of;    Hidenor  vs. 

Hawesetttl.     Ohio 402 

One  induced  by,  to  endorse,  liable ;    Pitts, 

Graiiam  A  C*o.  vs.  Foglesong.      Ohio 423 

FRAUDrLENT  CONVEYANCES.  LAW  OF 150 

FREE  TURNPIKE— Tsxation  of:  Bowler  ct  al  y«. 
Beddinger   Free    Turnpike  Co.      (Hamilton 

Co.  C.  P.)     Ohio On 

GREAT  LAWYER,  A 11 

GUARDIAN— 

Jurindiction  of   court  to  appoint ;  minorty  ; 

lunacy ;  King  vs.  Bell  etal.     Ohio .>S 

Liabilitv  of  surety Ibiil 

GUARANTE>>-Di8tinction  Ijetween,  and  original 

on  proini.sftorv  note  ;  Mizncr  vj».  Sheir.    Pa...        14 
GENERAL  REPLTATION— Character  of   prose- 
cuting witness    in   assault  and  buttery  lor 

pea<*e;  Upthegn>ve  vs.  State.    Ohio 444 

OAMBUNG  CONTRACTS 148 

GAME  LAW— Unlawful  to  kill  wild  duck  against 
will  of  owner  in  navigable  stream ;  State  vs. 

John  Shannon.     Ohio 56 

GENESIS  OF  PERJURY 512 

HABEAS  CK)RPUS— 

Enlisted  minor ;  fit  r«  wall ;    U.  S 106 

Father,  unsuitable  person  not  entitled  to  cus- 
tody of  child ;  Cincinnati  House  of  Refuge 

vs.Rvan.     Ohio 163 

HARBORING  A  THIEF— 8Ute  of  Ohio  vs.  Doug- 
las.   (Belmont  C.  P.)     Ohio 443 

HEIR— 

Illegitimate  treated  as  member  of  family ; 
Ewlng  etal.  vs.  Richards;    (Holmes  Co.) 

Ohio 462 

May  by  cross-petition  protect   his   vendee 
against  sale  by^admlulstnitor ;  bidener|  vs. 

Hawesetal.    Ohio 402 

HENRY  (THE)  COLE-HARMON  CASE di<S 

HISTORY  OF  (THE)  DEVELOPMENT  OF  THE 

ROMAN   LAW,  Ac 114 

HOMESTEAD— 

Allowance  of  S300  in  lieu  of;  m  re  estate  of 

Martin.      (Erie    Couwty   Probate    Court.)     026 
To  lie  subject  of  ;  wife*H  consent  according  to 
statute  ;      Blevins  et  al.  vs.  CYimcrou  et  al. 

Tex 78 

HOMICIDE— 

Evidence    Inadmissible  as  to  Irascibility ;  f 

Sindram  vs.  People.    N.  Y 005 

Indictment,  third  party  admits  killing  de- 
ceased, not ;  Aken  vs.  State  of  TeshK.  Tex.      141 
Instruction  to  the  jurv  *'  murder  in  the  first 
degree  or  ftccjuital  ;'^  Knoll  vs.  Wisconsin. 

Wis 014 

HONOR  (THE)  OF  A  VOCATION SrJSil 

HONORS 650 

HUSBAND  AND  WIFE— 

Competent  ^vitness  for  and  against ;  Howard, 

administrator,  vs.  Brower.    Ohio 305 

Husband's  Interest  in  mortgage  under  verbal 
elft  of  wife ;  Fay  vs.  Sanderson  et  al.  Mloh.     687 
ICE— MerohanUblej  *'  fairly  pass ;"     CuUen  et  al. 

vs,  Blmm.     (>hic 180 

IDEAL  LAWYER,  THE 625 

IMPORTANT  DIVORCE   DECISION 281 

IMPORTANT  INSURANCE  DECISION 619 


IMPORTANT  LIFE  INSURANCE  CASE 

IMPORTANT    PAPER— 

INDICTMENT— Sulllcient  reference  without  fur- 
ther averment ;  Oshe  vs.  State.     Ohio ^ 

"  INFAMOUS." 

INFAMOUS  STAR  ROUTE  ROBBERY 

INJUNCTION— 

Affidavits  to  disclose  necessities,  Ac,  on  pre- 
liminary hearing ;  Lake  Shore  A  Michigan 
Southern  R'y  Co.  vs.  New  York,  C.  A  St.L. 

R'y.    U.S 

When  railroad  company  may  be  enjoined 
from  constructing,  An,,  in  dly ;  Scioto  Val- 
ley R'y  vs.  Lawrence.     Ohio 

When  supreme  court  will  allow,  Ac;   Wag- 
ner vs.  N.  Y.,  C.  A  St.  L.  R»y  Co.    Ohio™. 
INNOCENT  PAHTIRS— As  between,  which  shall 
suiter;  Nolte  et   al.  vs.   Wm.   P.   Hulbert, 
trustee.     Ohio ..^.. 

INSANE— 

Expense  clothing  patient  in  ns^inm;   State 

exrel.  vs.  Kiesewetter.    Ohio ... 

Expense  patients  in  state  asylums;    Sup't 

Atlicn*s  AHvlum  vs.  Frame,  auditor  (Ath- 

tliens  County,  C.  P.)     Ohio 

Statement  of,  as  evidence ;  People  vs.  Wre- 

den.    Cul ." 

INSANITY— 

Judge  Davison 

In  criminal  t-aMeH  as  defense,  burdfii  proof  on 
defendant ;  Poo])le  vs.  Haniilt<m.    Cal 

Preponderating  testimony  sutlicicnt;  People 
vs.  Wredon.    Cal.. 

Witness,  nut  an  expert,  may  give  opinion 
from  conversation,    Cal ". 

Emotional,  as  defcit<*o  in  homicide ;  State  vs. 

Peter  D.  Col«».    (Henrv  Co.  C.  P.)    Ohio 

INSURANCE  BKNKFn>i 

INTEREST— 

Excess  of  legal,  agreement  deflnite  in  terms; 
Andrews  vs.  Campbell.    Ohio 

Not  adjudged  against  state  under  general 
statutue ;  State  ex  ret.  vs.  Board  of  Public 
Works.     Ohio 

Mode  of  collection  lor  illegal,  taken  by  Nat'l 
Banks ;  Huntington  vs,  Krejci  et  al.  (Cuy- 
ahoga Co.  C.  P.)     Ohio 

National  currency  act  as  to  illegal,  exclusive. 
INTESTATE— Creditors  of.  entitled  to  have  set- 
tled In  due  course ;  Sldener  vs.  Hawes  at  al. 

Olilo  

JOINT  WRONG— Several  parties,  without  c<m(«rt, 

Inflletlnff  ;  liable ;  Cuddit  "h,  Horn.     Mich... 

JOURNALISTIC   ADVANCEMENT 

JUDGMENT— 

Absence  of  evidence  to  sustain,  set  aside; 
Western  Union  Tel.  Co.  vs.  Bertram  A 
Moeller.     Tex 

Am  determining  right  of  jtartles  as  to  fact ; 
US.  i\:M.  S.  R'^  Ilutchins,  guardian. 
Ohio 

Error  to  reverse  or  modify,  *  .»ik  ''^od  vs. 
Stambaugh.     Ohio :. 

Must  conform  to  verdict  of  jury  in  appropria- 
tion bv  corporation  ;  Wiiguer  vs.  N.  Y.  ^Z. 
A-  St,  tx)uis  R.  R.    Ohio 

Power  of  appellate  court  to  modif}' ;   Cleve 
land  A  Mahoning  R.  H.  Co.vs.Himrod  Fur- 
nace Co.     Ohio 

Presumed  to  l>e  founded  on  proper  proof; 
Sidener  vs.  Hawes  rt  al.     Ohio 

When  a  bar  if  acquiesced  in ;  Weaver  vs.Car- 
nahan,    Ohio 

When  not  reloaded  pax  inent  by  surely  under 
duress:  Doling  vs.  Young.    Ohio 

JURISDICTION— 

Api>ellate,  of  supreme  court,  to  allow  tempo- 
rarv  injunction ;  when  ;  Wagner  vs.  N.  Y., 
C.  i.  Si.  L.  R.  R.  Co.     Ohio 

Litigants  pro  f*a(u  under  ^iccrued ;  action  for 

freater  amount :   Bachelder  A  Collins  w. 
tichardson  et  al.    Va 

State  courts  no,  in  maritime  cases ;  Hamilton 

vs.  Merrill  et  al.     Ohio 
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Qkio  l^^atv  j6ttrtiGil« 


COLUMBUS,  OHIO,  :   :    :    AUGUST  18,  1881. 


PERSONAL. 


— Oonnaelor  Seth  Weldy,  of  Logan,  paid  ii8  a  flying 
viait,  while  passing  through  the  city  a  few  dajrs  ago. 

—Judge  J.  S.  Brasee,  of  Lancaster,  was  in  the  dty. 
Monday  laat  on  professional  business. 

—J.  Wheeler  Lowe,  of  the  CiroleTille  har,  was  in  the 
<dty  last  week,  on  business  connected  with  the  Supreme 
Court. 


■♦-♦« 


ERRATA. 


By  an  inadvertent  head  put  on  the  "Table  of 
Cases  reported  in  full,"  during  the  past  year, 
which  appeared  last  week,  the  belief  may  obtain 
that  no  further  index  will  be  furnished.  This 
is  error.  We  will  prepare .  a  full  index  of  all 
things  contained  in  the  Law  Journal  during 
the  year  ending  with  Aug.  11.  This  will  be 
prepared  and  printed  as  soon  as  possible. 

We  have  also  omitted  from  the  table  of  Cases 
reported  in  full,  Buckingham  v  Buckingham, 
page  261.  Also  on  page  536  in  speaking  of  the 
cost  of  obtaining  copies  of  the  opinions,  we  wrote 
that  they  could  only  be  obtained  by  paying 
"Cbpytn^  rates"  dxi.  The  fiendish  compositor 
made  it  ^'bnn^  rates"  and  steadfastly  refused  to 
amend.  Now,  however,  that  he  is  no  more,  we 
succeed  in  getting  it  to  read  as  we  penned  it. 

NEW  BOOKS. 


Nevada  Reports,  Vol.  15,  has  been  received 
from  the  publishers,  Messrs.  A.  Jj.  Bancroft  &  Co., 
San  Francisco.  This  volume  contains  fifty- 
eight  cases  decided  during  1880!  Many  impor- 
tant decisions  concerning  the  usual  range  of 
matters  litigated,  we  find  therein,  the  more  val- 
uable and  novel  being  as  to  Evidence^  Liltel,  and 
ParlneriilUp  in  Mining  Rights,  In  Criminal  Law, 
we  note  nothing  unusual.  Various  questions  as 
to  the  sufficiency  of  indictments,  the  compe-*' 
tency  of  jurors,  and  the  admissibility  of  testi- 
mony, are  passed  upon,  but  no  new  rules  are 
deduced. 

The  mechanical  execution  of  the  book  is  ex- 
ceptionally good.  This,  however,  is  easily  ac- 
counted for.  Messrs.  Bancroft  df  Co;  produce  no 
other  kind  of  books. 


I  We  have  received  from  the  publishers,  Wil- 
liam Gould  &  Son,  Law  Booksellers  and  Pub- 
lishers. Albany  N.  Y.,  their  Catalogue  of  Law 
Booh, 

A  catalogue  of  law  books  may  not  be  deemed 
an  important  publication,  and,  ordinarily,  is  not. 
In  this  case,  however,  we  find  a  catalogue  which 
must  have  required  an  immense  amount  of  labor 
to  prepare,  and  is  correspondingly  valuable  to 
attorneys  or  legal  writers. 

The  nucleus  to  this  extensive  list  was  pre- 
pared and  used  by  Hon.  N.  C.  Moak  in  his  lec- 
tures before  the  students  of  Albany  Law  School, 
Class  of  1880-81,  and  entitled:  Books,  their  Se- 
lection and  Use.  By  the  request  of  the  pub- 
lishers, however,  the  book  was  enlarged  to  its 
present  sixe,  400  pages^by  the  addition  of  much 
valuable  matter  prepared  by  J.  T.  Cook,  Esq. 

Fifty  pages  of  the  book  are  devoted  to  the  ab- 
breviations used  in  citing  elementary  works 
upon  the  law.  This  portion  is  of  the  greatest 
value  for  reference. .  Thirty  pages  follow  giving 
the  abbreviations  used  in  citing  English  and 
American  Reports  and  Legal  Periodicals.  The 
rest  of  the  book  is  made  up  of  alphabetical  lists 
of  Elementary  legal  works;  of  all  American 
Reports;  of  all  American  periodical  and  miscel- 
laneous Reports ;  of  all  noted  trials,  the  proceed- 
ings of  which  have  been  published ;  sketches  of 
all  the  English  courts;  full  lists  of  English  Re- 
ports; Irish,  Scotch,  Indian,' Canadian,  Mauritius, 
New  Zealand  and  other  Reports ;  making  a  volume 
of  the  greatest  interest  and  value.  In  addition  to 
all  this  matter  we  note  on  page  3,  certain  ^'  rules 
for  citations,"  which  are  of  such  value  that  a 
simple  notice  will  not  do  them  justice.  We  will 
publish  them  in  full  next  week. 


♦  • » 


Hon  O.  H.  Browkino,  one  of  the  moat  Distioffuiahed 
lawyers  of  the  State  of  lUinoia,  died  at  hia  home  in 
Qnin<7.  niniBday  evening  of  laat  week,  in  the  7Sth  year 
of  Ilia  age. 


♦  »  » 


OLIVER'S  CONVEYANCING. 


Benjamin  Lynde  Oliver,  the  author  of  (Xioer^s 
Precedents  in  Real  and  personal  Actions,  and  of  Con- 
veyancing— ^an  earlier  edition — is  well  .known 
throughout  the  East  as  a  recognized  authority  in 
matters  pertaining  to  the  interpretation  of  written 
instruments.  Both  his  books  have  been  received 
by  the  profession  with  favor  most  marked,  and 
have  long  held  an  undisturbed  place  in  the  cata- 
logue of  really  good  works. 

When  we  consider  that  a  very  large  part  of 
the  fitigation  thronging  our  courts  and  filling 
our  reports,  is  the  direct  outgrowth  of  unskillful 
attempts  at  writing  deeds,  wills  and  contracts, 
we  must  be  surprised  that  greater  attention  is 
not  paid  to  securing  a  better  general  knowledge 
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of  the  chief  requisites  in  a  writing  of  either  class. 
It  is  notorious  that  only  one  attorney  in  a  hundred 
can  draw  a  deed,  or  write  a  will,  or  shape  a  con- 
tract, that  will  not  be  susceptible  of  two  or  more 
different  interpretations;  while  very  many 
most  signally  fail  to  inject  even  common  sense 
or  decent  phraseology  into  the  instruments  they 
write. 

A  book  of  forms  of  such  writings  is  indispensa- 
ble in  almost  all  libraries,  and  if  prepared  by  a 
first  rate  lawyer,  is  of  value  in  all  branches  of  le- 
gal practice.  Such  a  book  is  Oliver's  Conveyancing 
now  before  us.  The  fourth  edition  was  com- 
pleted in  May,  1881,  by  Geo.  H.  Hopkins,  of 
the  Portland  (Me)  bar,  and  contains  many  new 
forms  and  much  new  matter  of  value  to  the  pro- 
fession. 

Oliver's  Conveyancing^  revised  and  enlarged,  8  vo. 
430  pp.,  84.50  net.'  Dresser,  McLellan  &,  Co., 
Portland  Maine. 


SUPREME  COURT  OP  OHIO. 


JoHX  W.  Patrick 

0. 

Joseph  H.  Lif  tell  et  al. 


1.  The  separate  estate  of  a  married  woman  is  charjj^ea- 
ble  with  the  perfoniiaiice  of  her  eiigiigements  or  obliga- 
tions made  or  incurred  upon  its  cn^it  or  for  its  beneht ; 
and  nn  agreement  by  her  to  pay  for  senices  to  be  ren- 
dered in  procruring  a  loan  of  inoney  to  remove  a  mort- 
gage from  such  estate,  is  an  agieenieut  made  upon  its 
account,  and  for  its  l>enefit. 

2.  In  an  action  under  section  28  of  the  Code  of  Civil 
Procedure,  as  amended  March  30, 1874,  against  a  married 
woman,  upon  her  obligation  in  writing  to  nay  for  servi- 
ces rendei^,  or  money  advanced,  for  the  benefit  of  her 
aepamte  estate,. it  is  not  error  to  render  a  personal  judg- 
ment against  her. 

3.  ^^%ere  a  loan  of  money  is  to  be  secured  by  a  con- 
Teyance  of  real  estate  in  fee  to  the  lender,  with  a  lease 
back  for  a  specified  number  of  years*  with  a  privilege  of 
redemption  to  the  lessees  at  the  expiration  of  ihe  term, 
the  lessees  to  pay  a  ground  rent  equal  to  eight  j)er  cent, 
per  annum  on' the  money  loanecf,  such  securltv  is  in 
equity  a  mortgage  and  subject  to  taxation  under  the 
statute ;  and  a  promise  to  a  third  party  to  pay^for  servi- 
ces to  be  rendered  in  obtaining  a  loan  to  be  thus  secured, 
is  not  void  as  being  contrary  to  public  policy,  although 
the  object  of  the  lender  of  the  monev  in  adc»ptine  such 
fortn  of  security  was  to  evade  taxation  upon  the  invest- 
ment. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  original  action  was  brought  by  the  de- 
fendants in  error,  against  John  W.  Patrick  and 
^uth  A.  Patrick,  husband  and  wife,  for  services 
rendered  and  money  paid  for  them,  under  the 
following  written  agreement : 

"CiXTi,  October  9,  1874. 

"To  Jos.  H.  LiTTELL  &  Co. 

"  You  are  hereby  authorized  to  negotiate  for 
us  a  loan  of  810,000  on  our  house  and  lot,  50x136. 
known  as  No.  534  Court  st.  between  Baymiller 
and  Freeman  sts.,  on  a  basis  of  a  10  vears'  lease. 
we  to  give  a  good  and  sufficient  deecl  of  general 
warranty,  free  of  dower  and  clear  of  incumbran- 
008,  and  to  receive  a  lease  for  10  years,  with  priv- 
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ilege  of  redemption  at  the  expiration  of  said 
term ;  we  to  pay  ground  rent,  at  the  rate  of  8 
per  cent.,  that  is  to  sey,  8800  per  annum,  payable 
quarterly,  and  all  taxes  and  assessments  that  are 
or  may  6e  levied  against  said  propert}'.  We 
also  agree  to  pay  attorneys'  fees  for  examination 
of  title,  and  your  commission  for  negotiating 
loan.    Commission  to  be  one  per  cent. 

"  J.  A\  .  Patrick, 
*'RuTH  Axx  Patrick." 

It  appeared  that  the  defendants  had  paid  830 
attorneys'  fees  for  examination  of  the  title,  and 
had  secured  the  loan  of  810,000  upon  the  property, 
in  accordance  with  the  above  terms.  The  de- 
fendants below  refused  to  receive  the  loan  and 
the  action  was  brought  to  recover  the  agreed 
commission  of  8100,  and  the  850  paid  for  the  ex- 
amination of  title. 

The  petition  alleged  that  the  contract  so  exe- 
cuted by  Ruth  A.  Patrick  related  to  her  separate 
estate,  and  was  for  its  benefit,  and  that  said 
Ruth  held  the  legal  title  to  the  property  de- 
scribed in  said  contract.  These  allegations  were 
not  denied. 

The  answer,  after  setting  up  Mrs.  Patrick's 
coverture  as  a  first  defense,  alleged  that  the 
transaction  only  contemplated  a  mortgage  of  the 
property  of  Mrs.  Patrick,  to  secure  a  loan,  and 
that  the  form  it  was  to  assume,  of  an  absolute 
conveyance  with  lease  back  for  ten  vears,  with 
right  of  redemption,  was  to  evade  the  revenue 
laws  of  the  State,  by  enabling  the  lender  of  the 
money  to  treat  the  transaction  on  his  part  as  a 
purchase  of  the  property,  and  not  as  a  mere  loan 
of  monev,  secured  oy  Tien  upon  the  property 
conveyed.  This  allegation  was  not  denied  by 
the  reply.  A  personal  judgment  w*as  rendere<i 
in  the  superior  court,  in  special  term,  against 
both  defendants  below,  and  the  judgment  against 
Mrs.  Patrick  was  declared  to  be  a  lien  upon  her 
separate  estate.  In  the  general  term,  upon  pe- 
tition in  error  by  Mrs.  Patrick,  the  judgment  of 
the  special  term  Kgainst  her,  was  affirm^. 

She  now  prosecutes  this  petition  in  error  to 
reverse  such  judgments. 

Matthews,  Ramsey  &  Matthews,  for  plaintiff 
in  error. 

J.  R.  Murdock,  for  defendants  in  error. 

BOVXTOX;  J. 

The  plaintiff  in  error  contends  that  the  judg- 
ment of  the  special  term  of  the  superior  court 
against  her  is  erroneous  for  two  reasons. 

First,  that  beine  a  married  woman  when  her 
liability  is  alleged  to  have  been  incurred,  and 
not  having  charged  hei  separate  estate  with  the 
performance  of  her  engagement  or  obligation  to 

Eay  the  defendants  for  the  services  rendered  in 
er  behalf,  or  for  the  money  advanced  for  her,  a 
personal  judgment  was  wholly  unauthorized; 
and,  secondly,  that  inasmuch  as  the  transaction 
contemplated  that  the  security  for  the  loan 
should  assume  the  form  of  an  absolute  convey- 
ance, with  a  lease  back  for  ten  years,  with  a 
right  of  redemption  at  the  end  of  the  term, 
instead  of  an  ordinary  mortgage,  the  purpose 
being  to  evade  the  revenue  laws  of  the  State  by 
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so  covering  up  the  loan  as  to  oonceal  the  real 
character  of  tne  transaction,  the  engagement  or 
obligation  was  void  as  against  public  policy. 
As  respects  this  objection,  whatever  might  be 
the  effect  of  the  transaction,  if  the  person  from 
whom  the  money  had  been  procured  were  seeking 
to  enforce  the  provisions  of  the  agreement,—^ 
with  which  point  we  are  not  now  concerned, — 
the  relation  of  the  defendants  in  error  to  the 
transaction,  or  to  the  form  of  the  security  to'be 
given  for  the  money  borrowed,  was  not  such,  in 
our  judgment,  as  to  defeat  their  right  to  com- 
pensation for  the  services  rendered,  or  the  money 
advanced.  They  were  constituted  agents  to  pro- 
cure a  loan,  upon  terms  prescribed  by  the  plain- 
tiff and  her  husband.  The  written  request  to- 
procure  the  same  explicitly  defined  the  form  of 
the  security  the  detendantib  were  directed  to 
adopt.  It  was  in  pursuance  of  these  directions 
that  the  services  were  rendered  and  the  money 
paid  for  the  examination  of  the  title  to  the  prop- 
erty, which  was  to  be  pledged  as  security  for  the 
debt.  The  agreement  by  the  defendants  was 
fuUv  executed,  and  the  services  rendered  were 
performed  in  good  faith.  To  refuse  them  redress, 
under  the  circumstances,  for  the  reason  stated, 
would,  it.  seems  to  us,  be  applying  the  doctrine 
which  denies  a  remedy  for  the  enforcement  of 
contracts  contrary  to  public  policy,  to  a  state  of 
£Eicta  not  justly  falling  within  the  operation  of 
the  rule.  The  services  they  performed  were  dis- 
tinctive in  their  character  and  perfectly  lawAil; 
and,  had  the  transaction  been  executed  through- 
out in  the  mode  contemplated  by  the  parties,  as 
respects  the  form  of  the  security  to  be  taken,  it 
would,  in  fact  and  legal  effect,  have  been  but  a 
loan  secured  by  what  in  equity  would  have  been 
regarded  acT  a  mortgage  only,  and  the  investment, 
without  doubt,  have  Deex^  as  much  the  subject 
of  taxation  under  the  statute  relating  to  that 
sabject,  as  if  a  mortgage  pure  and  simple  had 
been  taken. 

Where  the  transaction,  within  the  under- 
standing of  the  parties,  is  a  loan  of  money  upon 
security,  no  form  which  the  transaction  may  as- 
sume can  so  disguise  it,  as  to  change  its  legal 
character  or  effect. 

It  remains  to  consider  the  effect  of  the  cover- 
ture of  the  plaintiff  upon  the  obligation  she  as- 
sumed, and  upon  the  right  to  give  a  personal 
iudgment  against  her.  The  facts  are  briefly 
these.  Being  the  owner  of  a  separate  estate, 
which  was  heavily  encumbered  by  mortgage,  she 
engaged  the  defendants  in  error,  her  nusband 
joining,  to  secure  for  her  a  loan  of  $10,000  to 
enable  ner  to  remove  the  mortgage  from  her 
estate.  She  agreed  to  pay  an  attorney's  fee  for 
making  an  examination  of  her  title,  and  a  com- 
mission of  $100  to  the  defendants  for  securing 
the  loan.  The  services  stipulated  for  were  full^ 
performed,  the  defendants  paying  150  from  their 
own  funds  to  the  attorney  making  the  abstract 
of  title.  The  plaintiff  refused  to  accent  the 
loan,  or  to  w[  for  the  services  rendered  in  pro- 
coring  it  We  have  no  hesitancy  in  pronounc- 
ing the  agreement  made,  to  be  one,  not  only 


having  direct  reference  to  Mrs.  Patrick's  sepa- 
rate estate,  but  made  for  its  benefit.  The  object 
was  to  remove  an  existing  incumbrance  upon 
the  property,  and  it  was  to  accomplish  this  ob- 
ject that  tne  services  of  the  defendants  were 
engaged.  The  fact  that  the  loan  was  to  be  se- 
cured by  a  new  mortj^age  upon  the  same  prop- 
erty, affects  the  question  but  very  little.  She 
was  to  get  rid  of  a  mortgage  debt^  then  due  and 
pressing,  by  substituting  another  therefor,  to 
become  due  ten  years  thereafter. 

'Whether  the  separate  estate  would  in  fact  be 
benefited  by  exchanging  one  mortgage  for 
another,  is  not  the  test  ot  liability.  A  married 
woman,  to  the  extent  of  her  power  of  disposi- 
tion over  her  separate  estate,  may  charge  it  with 
such  engagement  as  she  sees  fit  to  make.  If 
subjected  to  no  imposition,  a  fact  always  to  be 
determined  in  view  of  the  relation  she  sustains 
to  the  parties  to  the  transaction,  in  connection 
with  its  nature  and  subject-matter,  she  may 
charge  the  property  to  the  extent  she  might 
bind  hisrself  at  law,  were  she  sui  jurUf  unless  in 
so  doing  she  exceeds  some  limitation  upon  her 
power  of  disposition.  Pollock  on  Contracts,  78. 
And  that  there  is  now  no  limitation  upon  her 
power  to  bind  her  estate  to  the  discharffe  of  lia- 
oilities  created  on  account  thereof,  where  the 
estate  is  acquired  under  the  st&tute,  will  be 
.shown  hereafter. 

The  question  now  is,  whether  an  intention 
upon  the  part  of  Mrs.  Patrick,  to  charge  her  sep' 
arate  estate  with  payment  for  the  services  ren- 
dered^ and  money  paid  by  defendants,  for  the 
benefit  of  such  estate,  will  be  implied  irom  the 
character  of  the  transaction  and  the  nature  of 
the  engagement  entered  into.  The  principles 
announcea  in  previous  adjudications  of  this 
court  require  an  affirmative  answer  to  this  ques- 
tion. 

In  Graves  v.  Phillips,  20  Ohig  St.  871,  it  ap- 
peared that  Mrs.  Graves,  owning  a  separate 
estate,  had  purchased  a  piano,  and  given  her 
note  therefor,  and  that  the  same  was  purchased 
for  her  separate  use,  and  as  her  separate  property. 
The  court  held  that  an  intention  to  charge  her 
separate  estate  with  the  payment  of  the  note 
might  be  inferred  from  its  execution.  In  Avery 
V.  Van  Sickle,  85  Ohio  St.  270,  it  was  held  that 
where  a  married  woman  acquires  the  title  to 
property  by  purchase,  which  by  force  of  the 
statute  becomes  her  separate  estate,  and  exe- 
cutes a  promissory  note  therefor,  an  implication 
arises,  in  the  absence  of  proof  showing  a  differ- 
ent understanding,  that  she  thereb]^  intended  to 
charge  her  separate  estate  with  its  payment. 
And  the  circumstances  that  upon  sale  of  the 
property  so  purchased,  in  proceedings  in  fore- 
closure, the  proceeds  were  exnausted  in  the  pay- 
ment of  prior  liens  thereon,  did  not  effect  the 
creditor's  right  to  payment  of  the  note  out  of 
the.  residue  of  her  estate.  So  also,  in  Williams 
V.  Urmston^  85  Ohio  St.  296^  we  held  that  where 
a  married  woman,  having  a  separate  estate,  exe- 
cutes a  promissoiy  note  as  surety  for  another,  a 
presumption  arises  that  she  thereby  intended  to 
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charge  such  estate  with  its  payment.  The  prin- 
ciple  of  the  first  two  cases  is  clearly  applicable 
to  the  present.  The  liability,  in  each,  was  in- 
curred not  only  on  account,  but  for  the  direct 
bjuefit,  of  the  estate,  and  was  therefore  held  to 
be  a  just  charge  upon  it.  "  The  test  of  liability," 
says  Mr.  Pollock,  "  would  seem  on  principle  to 
hS,  whether  the  transaction  out  ot  whicn  the 
demand  airises  had  reference  to,  or  was  for  the 
btuietit  of  the  separate  estate."  Pollock  on  Con- 
tracts, 75. 

Casis  that  deny  the  liability  of  the  estate, 
whttre  the  wife  becomes  a  surety,  and  does  not 
expresdly  charge  her  estate  with  the  payment 
of  the  debt,  aomit  the  liability  where  the  en- 

Stageraent  either  has  reference  to  the  estate,  or  is 
or  its  benefit.  Yale  v.  Dederer,  22  N.  Y.  450; 
Ballin  v.  Dillage.  37  N.  Y.  35:  Manhatten  B.  & 
M.  Co.  V.  Thompson,  58  N.  Y.  81 ;  Williard  v. 
Easthum,  15  Gray  328. 

.  It  was  said,  in  a  late  English  case,  by  Lord 
Justice  James,  that  "  it  would  be  very  inconven- 
ient that  a  married  woman,  with  a  large  sepa- 
rate property,  should  not  be  able  to  employ  a 
solicitor,  or  a  surveyor,  or  a  builder  or  tradesman, 
or  hire  laborers  or  servants,  and  very  unjust,  if 
she  did,  that  they  should  have  no  remedy 
against  such  separate  property."  London  Char- 
tered Bank  of  Australia  v.  Lempriere,  4  P.  C. 
(Law  R.)  595. 

Holding  the  separate  estate  of  Mrs.  Patrick  lia- 
ble to  the  defendants'  demand,  wears  also  of  the 
opinion  that  a  personal  judgment  against  her 
was  proper.  Her  obligation  is  one  upon  which, 
were  she  sole,  she  would  be  liable  at  law.  It  is 
a  contract  or  obligation  upon  which,  under  sec- 
tion 28  of  the  Code,  as  amended  March  30,  1874, 
she  might  have  been  sued  alone^  and  bein^  of 
that  charaoter,  the  statute  requires  the  like 
judgment  to  be  rendered  and  enforced,  in  all 
respects,  as  if  she  were  unmarried.  71  Ohio  Laws, 
47.  It  was  one  of  the  objects  of  this  section,  as 
thus  amended,  to  so  far  modify  the  disabilities  of 
coviM'tur  •,  a^  to  auth**  :/';  a  personal  juagment  to 
bj  rjnJjr  >il  arain^L  a  married  woman,  where 
such  judginvjkut  would  liave  been  proper,  had  she 
remained  unmarried. 

This  provision,  as  amended,  wrought  a  radical 
change  m  the  remedy  as  respects  the  character 
of  the  judgment  to  be  rendered,  as  did  the 
amendment  of  April  18, 1870,  as  to  the  extent 
of  the  property  that  mi^ht  be  reached  to  dis- 
charge the  liability.  Prior  to  the  date  at  which 
a  personal  judgment  was  authorized,  the  decree, 
according  to  the  English  practice,  and  that  of 
some  of  the  states,  was  directed  against  the 
estate^  declaring  tho  separate  estate  vested  in 
the  wife  at  the  date  of  the  decree  which  it  was 
within  her  power  to  dispose  of,  chargeable  with 
the  payment  of  the  debt.  Picard  v.  Hine,  L.  R., 
5  Ch.  App.  274;  Davies  v.  Jenkins.  L.  R.,6Ch. 
D.  730;  Collett  v.  Dickenson,  L.  R.  11  Ch  D.  687; 
Johnson  v.  QaUager,  3  De  Gex,  F.  &  J.  ^0; 
Armstrong  v.  Rbss,  20  N.  J.  Eq.  109;  see  Todd  v. 
I^ee,  16  Wis.  365. 

Ajb  there  was  no  personal  liability,  no  personal 


judgment  could  be  -awarded,  and  the  decree  only 
reached  property  which  it  was  within  the  wife's 
power  to  bind  But  under  the  statute  as 
amended,  the  same  judgment  is  required,  with 
the  same  process  for  its  enforcement  as  would  be 
awarded  if  the  wife  were  sole ;  and,  saving  to 
her  such  exemptions  as  are  provided  for  hea&  of 
families,  her  separate  estate  is  made  liable  for 
any  judgment  rendered  against  her,  to  the  same 
extent  as  would  be  the  property  or  estate  of  her 
husband,  for  any  judgment  rendered  against 
him.  This  subjects  all  her  separate  property 
and  estate  acouired  or  held  under  the  act  of  1861, 
and  its  amenaments,  with  the  exception  named, 
to  the  payment  of  the  debts  chargeable  upon  it ; 
and  also  all  separate  estate  otherwise  acquired, 
unless  restrictions  are  laid  on  her  power  to  charge 
the  same  by  the  instrument  creating  the  estate. 
Before  the  amendment  of  1870  it  is  doubtful 
whether  the  creditor  could  have  reached  more 
than  the  personal  estate  of  the  wife,  with  the 
rents  and  profits  of  her  real  estate  arising  upon 
a  lease  for  the  term  for  which  the  wife  could 
have  leased  the  same  without  the  consent  of  the 
husband.  But  now  the'  creditors  are  substanti- 
ally let  in  upon  the  whole  estate,  and  where 
there  are  no  liens  to  adjust,  and  the  wife  holds 
the  legal  title  to  the  property  constituting  her 
separate  estate — in  other  woras,  where  there  are 
no  equitable  circumstances  calling  for  the  exer- 
cise of  the  equity  power  of  the  court — a  per- 
sonal judgment,  to  be  collected  by  execu- 
tion, would  seem  not  only  an  appropriate 
remedy,  but  to  be  clearly  authorized  by  the 
statute.  The  Married  Woman's  Property  Act 
of  England,  of  1870,  provided  that  "a  hus- 
band shall  not,  by  reason  of  any  marriage  which 
shall  take  place  after  this  act  shall  come  into 
operation,  be  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  but  the*  wife  shall  be  li- 
able to  be  sued  for,  and  any  property  belonging 
to  her  for  her  separate  use  shall  be  liable  to  sat- 
isfy, such  debts,  as  if  she  had  continued  unmar- 
ried." In  giving  construction  to  this  provision 
in  Exp.  HoUand,  L.  R.,  9  Ch.  App.  307,  Lord 
Cairns  said:  '^ I  think  the  meaning  of  the  sec- 
tion is,  that  although  the  husband  is  not  liable 
for  the  debts  in  (j^uestion,  the  separate  prop- 
erty of  the  wife  is  to  be  liable,  and  that  for 
the  purpose  ot  reaching  it  she  is  to  be  subject 
to  tne  ordinary  process  of  law  and  equity." 
Section  28  of  the  Code,  as  amended  in  1874, 
gives  the  same  process,  resort  being  had  to 
the  one  that  is  appropriate  to  the  case. 

The  objection  that  it  does  not  sufficiently 
appear  that  the  plaintiff  in-  error  owns  a  sej^ 
arate  estate,  is  not  well  founded.  The  peti- 
tion alleges,  and  the  fact  is  not  denied,  that 
the  contract  sued  on  related  to  her  separate 
estate,  and  was  made  for  its  benefit.  The 
contract  related  to  no  other  proj^erty  than 
that  therein  described,  to  which,  it  was  al- 
leged, she  held  the  legal  title.  It  thns.appears 
that  the  property  to  which  the  agreement 
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related  was  held  by  her  for  her  separate  use. 
Whether  she  had  other  property  does  not  ap- 
pear. Havinfi^  a  separate  estate,  the  whole  of 
it,  subject  to  the  exemptions  provided  for 
heads  of  families,  was  liable  for  the  judgment. 
Judgment  affirmed. 


♦  • » 


SUPREME  COURT  OF  OHIO 


Bear  v.  Knowles. 


1.  In  prooeedings  in  error,  under  the  dvil  code,  to  re- 
▼eree  a  Jndgment,  the  ooort  most  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  does  not 
alfeot  the  substantial  rights  of  the  adyerse  party. 

2.  The  reftMal  of  a  court,  in  which  a  civil  action  is 
pending,  to  sustain  a  motion  to  separately  state  and 
number  several  causes  of  action  which  may  bis  united  in 
one  petition,  is  not  an  error  for  which  the  liual  Judgment 
wiU  oe  reversed,  unless  it  appears  that  bv  such  refusal 
the  adverse  party  has  been  deprived  of  a  substantial 
right. 

Error  to  the  District  Court  of  Stark  County. 

Hannah  Knowles,  the  plaintiff  below,  brought 
her  action  against  the  plaintiff  in  error,  to  re- 
cover for  iniuries  to  her  person  and  to  her  means 
of  support,  by  reason  of  the  intoxication  of  her 
husband,  Hiram  Knowles,  caused  by  the  unlaw- 
ful sale  of  liquor  to  him  by  defendant  below. 

The  injury  to  her  means  of  support  is  alleged 
to  be  caused  b^  the  intoxication,  rendering  him 
unable  to  perform  his  usual  labor,  whereby  she 
was  deprived  of  food,  fuel,  clothinff,  &c. 

The  injury  to  her  person  arose  m>m  his  beat- 
ing and   ill-treating  her  while  so  intoxicated. 

The  defendant  moved  the  court  to  compel  the 
plaintiff  to  separately  state  and  number  her 
causes  of  action ;  and  in  argument  claims  that 
there  are  two  cautei  of  action  ;  one  for '  injury  to 
her  person,  and  one  to   her  means  of  support. 

This  motion  was  overruled  and  the  defendant 
excepted.  He  then  answered  to  the  merits,  de- 
nying all  the  material  allegations  of  the  peti- 
tion, except  that  she  was  the  wife  of  Hiram 
Knowles. 

The  issue  thus  joined  was  tried  by  a  jury,  re- 
sulting in  a  verdict  for  the  plaintiff. 

To  set  aside  this  verdict  the  defendant  filed  a 
motion  for  a  new  trial,  alleging  that  there  were 
errors  at  law  occurring  at  tne  trial,  and  that  the 
verdict  was  contrary  to  the  evidence ;  but  no 
bill  of  exceptions  was  taken  on  the  overruling 
of  this  motion. 

The  court  rendered  judgment  on  the  verdict, 
and  on  enx)r  to  the  district  court  this  judgment 
was  affirmed. 

To  reverse  this  judgment  this  action  is  brought. 

8  Meyer  &  Son  and  J.  J.  Parker,  for  plaintiff 
in  error. 

b.  Fording  and  W.  C.  Pippitt,  for  defendant 
in  error. 

Johnson,  J. 

The  record  does  not  disclose  any  error  occur- 
ring on  the  triaL  The  motion  for  a  new  trial 
was  overruled^  but  no  exception  was  taken  by 
bill  or  otherwise..   From  this  we  are  bound  to 


assume  that  no  error  intervened  to  the  preju- 
dice of  the  defendant. 

Nor  is  it  apparent  how  he  could  have  been 
prejudiced  by  the  refusal  of  the  court*  to  require 
the  plaintiff  to  separately  state  and  number,  her 
several  causes  of  action. 

For  the  purposes  of  this,  we  may  assume  that 
the  petition  states  more  than  one  cause  of  action. 
On  Uiis  assumption,  these  cau/ses  should  have 
been  separately  stated  and  numbered,  and  the 
court  of  common  pleas  erred  in  not  sustaining 
the  motion. 

Will  error  lie  to  reverse  the  final  iudgment 
upon  the  merits  for  thi|i  assumed  error? 

We  think  not.  It  is  true  the  code  requires 
causes  of  action,  which  may  be  united  in  one 
petition,  to  be  separately  stated  and  numbered; 
out  unless  it  appears  that  the  adverse  party  has 
been  deprived  of  some  substantial  right,  bv  the 
action  of  the  court,  it  must  be  regarded  as  formal 
merely,  and  not  prejudicial. 

The  Code,  section  138  (R.  S.  5116),  requires 
that  "the  court  in  every  stage  of  an  action,  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedinffs  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party,  and  no  judgment 
shall  l^  reversed  or  affected  by  reason  of  such  error 
or  defect." 

Here,  there  was  a  full  trial  upon  the  merits. 
So  far  as  the  record  discloses,  the  plaintiff  in 
error  had  the  benefit  of  every  legal  right  to  which 
he  would  have  been  entitled  had  his  motion  been 
granted.  Had  he  been  deprived  of  any  such  right, 
it  should  have  been  made  to  appear  by  excep- 
tions, made  part  of  the  record.  If  several  causes 
of  action,  which  cannot  be  joined,  are  stat^  in 
the  petition,  the  vice  can  be  reached  by  demurrer; 
but  where  they  may  be  joined,  but  are  not  sepa- 
rately stated  and  numbered,  the  defect  is  a  ror- 
mal  one,  to  be  reached  by  motion,  and  for  which 
a  demurrer  will  not  lie. 

That  cases  may  arise  in  practice  where  a  fail- 
ure to  separately  state  and  number  the  causes  of 
action  may  work  prejudice,  is  possible.  In  such 
a  case,  when  error  does  intervene  which  deprives 
a  party  of  a  substantial  right,  and  that  tact  is 
disclosed  by  the  record,  error  would  lie  t6  reverse 
the  judgment. 

It  does  not  appear  in  this  case  that  the  plain- 
tiff was  deprived  of  any  substantial  right  by  the 
refusal  of  tne  court  of  common  pleas  to  grant 
the  motion.  If  it  was  an  error  to  overrule  this 
motion  (and  upon  that  we  express  no  opinion), 
it  is  one^that  must  be  disregarded  by  the  require- 
ments of  section  188    of  the  Code'  of  Practice. 

In  the  New  York  Code,  there  is  the  same 
provision  as  in  ours  r§  140),  requiring  the  causes 
to  be  separately  statea  and  numbered.  In  Qold- 
bur^e  V.  Utley,  60  N.  Y.  427,  it  was  held  that  this 
section  related  simply  to  a  question  of  practice, 
over  which  the  court  has  control;  that  the  right  is 
merely  formal,  and  not  .substantial  j  and  that 
an  order  denying  this  right  is  not  reviewable  on 
error. 

This  is  going  farther  than  the  case  at  bar  re- 
quires us  to  go.    We  simply  hold  that  a  final 
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judgment  will  not  be  reversed  for  such  an  error, 
unless  it  appears  of  record  that  the  refusal  to 
grant  the  motion  affected  the  substantial  rishts 
of  the  adverse  party  in  a  manner  prejudicial  to. 
him  on  the  merits.  We  have  not  undertaken  to 
determine  what  unlawful  sales  of  intoxicating 
liquors  constitute  one,  and  what  several  causes  of 
action,  which  should  be  separately  stated  and 
numbered. 

In  ddcidins  this  case,  we  have  taken  the  con- 
struction of  tne  petition  insisted  on  by  plaintiff 
in  error,  that  there  are  two  causes  of  action,  one 
for  injury  to  means  of  support,  and  one  to  the 
persouj  which  should  nave  been  separately 
stated  and  numbered. 

Judgment  affirmed. 

[To  appear  in  36  0.  8.] 


♦ » » 


SUPREME  COURT  OP  OHIO 


George  H.  Porter 

V. 

Henry  Wagner. 


1.  A  judgment  of  disminal  of  a  petition  for  the  Hpeeilie 
perfonnanoe  of  an  agreement  and  of  a  oounter-claim  aak* 
Inga  rssoiaaion  of  the  aame,  is  no  bar  to  an  action  for  the 
recoyenr  of  money  paid  on  the  agreement,  although  the 
eaoae  or  action  aocraed  before  the  rendition  of  the  judg- 
ment! 

2.  whera  a  Judgment  between  the  partiea  la  relied  upon 
aa  an  eatoppeL  the  question  la  not  what  the  oourt  might 
have  dedaed  In  the  former  action,  but  what  it  did  in 
fact  decide,  aa  shown  by  the  judgment. 

8.  A  judgment  la  oonduaiye  by  way  of  estoppel  only 
aa  to  facta,  without  the  proof  or  the  admission  of  which 
it  could  not  have  been  rendered. 

Error  to  the  District  Court  of  Trumbull  County. 

The  original  action  was  brought  by  the  plain- 
tiff in  error,  George  H.  Porter,  against  the  de- 
fendant in  error,  Henry  Wagner.  Porter  and 
Wagner  had  entered  into  a  written  agreement 
whereby  the  latter  agreed  to  sell  and  convey  to 
the  former  Certain  real  estate;  and  the  petition 
avers  that  in  consideration  that  the  plaintifl^ 
Porter,  would  release  the  defendant,  Wagner, 
from  the  obligations  of  the  contract,  the  d^end- 
ant  promised  the  plaintift  and  undertook  that 
the  said  contract  should  be  rescinded,  and  that 
he  would  repay  to  the  plaintiff  the  sum  of  11,000 
which  he  had  paid  on  the  contract,  and  also  the 
sum  of  $10  taxes  paid  on  the  land.  Judgment 
was  asked  for  these  sums. 

Among  other  defenses,  the  defendant  set  up 
that  the  matter  in  controversy  had  been  adjudi- 
cated in  a  former  suit  between  the  parties.  This 
defense  was  controverted  by  reply. 

Oh  the  trial  it  appeared  that  Wagner,  the  ven- 
dor, in  the  former  suit,  had  filed  a  petition  for 
the  specific  performance  of  the  agreement  for  the 
sale  of  the  real  estate;  and  that  Porter  in  his 
answer  to  the  petition  controverted  the  right  of 
Wagner  to  have  specific  performance  of  the  agree- 
ment, and  charged  him  with  numerous  defaults 
under  the  agreement.  Porter  also  charged  that 
in  consideration  that  he  would  release  Wagner 
from  the  agnu^ment  of  purchase,  the  latter  prom- 
ised toi^pay  the  $1,000  paid  on  the  agreement, 
and  $10  taxes  paid  bv  Porter. 


The  defendant  prayed  "that  said  contract  may 
be  declared  rescinded,  and  the  plaintiff  ordered 
to  repay  said  sum  of  money  to  respondent,  with 
interest,  and  for  other  proper  relief." 

The  answer  was  controverted  by  reply. 

The  following  was  the  decree  rendered  in  that 
suit: 

"This  cause  came  on  for  trial  upon  the  issues 
joined  and  the  testimony,  and  was  submitted  to 
the  court  for  decision,  and  the  court  thereupon 
find  that  the  plaintiff  is  not  entitled  to  an  oraer 
for  the  specific  performance  of  said  contract,  and 
the  defendant  is  not  entitled  to  an  order  for  the 
rescission  of  said  contract,  and  do  therefore  order, 
adjudge  and  decree  that  said  petition  and  counter- 
claim be  dismissed,  and  that  plaintiff  pay  all 
costs  in  this  cause  made  before  appeal,  and  that 
defendant  pay  all  costs  made  since  said  appeal, 
and  that  execution  issue  to  collect  the  same." 

On  the  trial  of  the  case  now  under  review,  the 
plaintiff  asked  the  court  to  charge  the  jury  as  to 
the  effect  of  the  decree  in  the  suit  for  specific 

Serformance,  in  substance,  as  follows :  That  the 
ecree  did  not  bar  the  plaintiff's  right  of  action 
in  this  cause,  if  the  jury  should  otherwise  find 
the  issues  in  favor  of  the  plaintiff. 

The  court  refused  so  to  charge;  but  charged, 
in  substance,  that  said  decree  was  a  conclusive 
bar  to  the  right  of  the  plaintiff  to  recover  either 
on  account  of  said  alleged  agreement  to  rescind 
said  contract,  or  on  account  of  said  original  con- 
tract and  the  breach  thereof,  if  not  reseinded. 
To  the  refusal  to  charge  as  asked,  and  to  the 
charge  as  given,  the  plaintiff  excepted. 

Verdict  and  judgment  were  for  the  defendant. 
On  error,  the  Judgment  was  affirmed  by  the  dis- 
trict court.  .  The  present  proceeding  is  instituted 
to  reverse  these  judgments. 

George  M.  Tuttle,  for  plaintift  in  error. 

H.  H.  Moses,  for  defendant  in  error. 

White,  J. 

The  principle  upon  which  the  decision  of 
this  case  turns  was  determined  in  Cramer  v. 
Moore,  decided  at  the  present  term,  Ohio  Law 
Journal,  602. 

The  question  is  not  what  the  court  might 
have  decided  in  the  former  action  between 
the  parties ;  but  what  the  court  did^  in  fadj 
decide,  as  shown  by  the  record.  The  court 
found  that  the  plaintiff  in  that  case,  Wagner, 
was  not  entitlea  to  an  order  for  the  specific 
performance  of  the  contract,  and  that  the  de- 
fendant. Porter,  was  not  entitled  to  an  order 
for  its  rescission ;  and,  as  a  consequence  of 
these  findings,  it  was  ac^judged  that  the  peti- 
tion and  the  counter-claim  each  be  dismissed. 

This  left  the  leaal  rights  of  the  parties  under 
the  contract,  as  distinguished  from  their  ^^t- 
taNe  rights,  unaffected  by  the  judgment. 

The  system  of  pleading  under  the  code  does 
not  afiect  the  question.  Bince  the  adoption 
of  the  co4e  as  well  as  before,  the  question  in 
each  case  is,  what  waa  a4jndicated  in  the  for- 
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mer  salt.  In  answering  this  question,  refer- 
ence must  be  had,  of  course,  to  the  pleadings 
as  well  as  to  the  judgment  or  decree. 

If  the  court  had  decreed  specific  perform- 
ance, the  money  paid  b^  the  purchaser  would 
have  been  credited  to  him  in  taking  the  ac- 
count with  the  vendor ;  or,  on  the  other  hand, 
if  the  contract  had  been  canceled,  he  would 
have  been  compensated  for  the  money  he  had 
paid  in  performance  of  the  contract.  The 
court,  however,  did  neither,  but  refused  to 
interfere,  and  left  both  parties  to  their  strict 
legttl  rights. 

The  refusal  of  the  court  to  rescind  the  con- 
tract is  not  inconsistent  with  the  alleged  prom- 
ise of  the  vendor  to  refund  the  money  paid, 
in  consideration  of  his  release  from  the  con- 
tract. 

That  may  have  been  the  ground  upon  which 
the  court  refused  to  declare  a  rescission  ;  but, 
whether  so  or  not,  such  refusal  does  not  nega- 
tive the  existence  of  such  agreement  to  refund. 

A  judgment  is  conclusive  by  way  of  estop- 
pel only  as  to  facts,  without  the  proof  or  ad- 
mission of  which  it  could  not  have  been  ren- 
dered. Burlen  v.  Shannon,  99  Mass.  200  ; 
Lea  V.  Lea,  Id.  493. 

Judgment  of  the  district  court  and  that  of 
the  common  pleas  reversed,  and  cause  re- 
manded to  the  court  last  named  for  a  new  trial. 

[This  case  will  appear  in  86  0.  8.] 
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SUPREME  COURT  OF  OHIO 


Samuel  Davis 

V. 

City  op  Cincinnati. 


In  an  a4stloD  under  section  026  of  the  Municipal  Oode 

8601iio  Jj.  254),  to  enforce  an  aeeesement  for  the  oonBtrao- 
on  of  a  aewer,  it  is  eiror,  wliere  the  proper  defense  is 
made,  to  render  a  personal  Jadsment  against  one  in  pos- 
seeaion  of  the  property  assessed,  but  having  no  other  In- 
terest therein  then  as  lessee  for  a  term  of  ten  years;  he  is 
not  an  *'  owner*'  within  the  meaning  of  that  sectioil ;  and 
it  win  make  no  difference,  in  snch  action,  that  the  lease 
provides  for  the  payment  by  the  leasee  of  aU  assessments 
upon  the  property. 

Error  to  the  District  Ooart  of  Hamilton  Ck>anty. 

On  February  1, 1862,  George  H  Pendleton,  Elliot  H. 
Pendleton,  SfarUia  L.  Dandridge,  and  Anna  C.  Soheoh, 
being  the  owners  in  fee  of  certain  premisea,  situated  on 
Court  street  and  Gilbert  avenue,  in  the  dty  of  Cincin- 
nati, executed  a  lease  for  the  same  to  Samuel  Davis,  Jr., 
for  the  term  of  ten  years,  at  a  rent  of  9600  a  year,  payable 
quarterly,  and  placed  him  in  possession.  It  was  stipu- 
lated in  the  leaae  that  Davis  should  pay  aU  taxes,  charges 
and  assessments  of  every  kind,  which  were  or  thereafter 
should  be  assesssed,  taxed,  char^^ed  and  levied  on  the 
premises  or  any  part  thereof,  or  which  should  in  any 
manner  depend  upon  or  grow  out  of  the  said  lease,  dur- 
ing the  term  therein  granted.  At  the  expiration  of  the 
term,  February  1, 1872,  Davis  continued  in  possession  of 
the  premises,  holding^  over  under  a  verbal  agreement 
with  the  owners  in  fee  to  give  him  another  term  of  ten 
yean  upon  tlie  same  terms  and  oonditiona  as  those  con- 


tained in  the  written  lease.  He  remained  in  possession 
until  judgment  was  rendered  in  this  case,  as  hereinafter 
mentioned,  and  for  aught  that  appears  is  stiU  in  posses- 
sion. 

On  May  8, 1872,  proceedings  were  commenced  in  the 
common  council  of  the  city  of  Cincinnati,  with  a  view  to 
the  construction  of  sewers  in  certain  streets,  among 
others  in  that  part  of  Court  street  upon  which  the  prop- 
erty in  question  abuts.  Ttiat  sewer  was  constructed  by 
J.  B.  H.  Nolte,  under  a  contract  with  the  city  made  Janu- 
ary 26, 1874,  and  an  assessment  by  the  frontage,  amount- 
ing to  9739.82,  was,  on  June  12, 1874,  levied  on  the  prop- 
erty in  question. 

The  assessment  not  having  beeto  paid,  the  city,  suing 
for  Nolte,  brought  suit  in  the  court  of  common  pleas,  on 
Februaiy  2, 1875,  against  Davis  and  the  owners  of  the 
fee,  to  recover  the  same,  asking  in  the  petition  a  personal 
judgment  against  them  and  an  order  for  the  sale  of  the 
premises.  Davis  denied  that  he  was  the  owner  of  the 
premises,  and  claimed  that  he  was  not  liable  to  a  per- 
sonal judgment.  The  cause  was  submitted  to  the  court, 
and  on  request  the  facts  and  condnsions  of  law  were 
found.  The  facts  so  found  were  substantially  as  above 
set  forth,  and  judgment  was  rendered  .against  Davis  for 
9840.21,  the  amount  of  the  assessment,  penalty  and  inter- 
est, and  the  property  assessed  was  ordered  to  ^be  sold  to 
satisfy  the  amount  so  found  to  be  dae.  The  court  fur- 
ther found  that  the  owners  in  fee  were  not  liable  to  a  per- 
sonal Judgment.  On  error,  prosecuted  by  Davis,  the  dis- 
trict court  affirmed  the  judgment,  and  this  petition  in 
error  was  filed  by  him  to  reverse  che  judgment  of  affirm- 
ance. 

E.  A.  Ferguson,  for  plaintiff  in  error: 

McGuffey,  Morrill  A  Strunk  for  the  city,  and  Paxton 
A  Warrington,  and  F.  K.  Pendleton,  for  the  owners  in 
fee. 

Oket,  J. 

The  single  question  is  whether  Davis  was  liable  to  per- 
sonal judgment  for  the  assessment.  The  chapter  on  sew- 
ers in  the  municipal  oode  (66  Ohio  L.  140,  {{  612, 614),  pro- 
vided, among  other  modes  for  assessing  the  cost  and  ex- 
pense of  constructing  main  and  local  sewers,  that  it 
might  be  done  according  to  frontage. 

Section  629  of  the  same  chapter  was  as  follows  :  ''All 
assessments  made  under  the  provisions  of  this  chapter 
shall  be  a  lien  on  the  lota  or  lands  assessed.  They  shall 
be  transferable,  and  may  be  collected  against  the  owner 
personally,  or  by  enforcement  of  the  lien  upon  the  prop- 
erty subject  thereto." 

The  "  owner  "  referred  to  in  section  626  must,  as  a  gen- 
eral rule,  be  one  having  a  freehold  estate  in  the  premises 
assessed.  Perhaps  exdeptions  to  the  rule  exist.  See  Rev. 
Stats.  H2788,  4181.  The  term  "  owner "  does  not,  af  •> 
general  rule,  include  the  holders  of  chattels  real.  The 
assessment  is  on  land,  and  it  la  an  owner  of  land  who 
is  liable  to  the  personal  judgment.  We  are  dear  that  the 
term  "  owner  "  does  not  include  one  having  no  other  in- 
terest than  asa  lessee  for  aterm  of  ten  years.  Any  other 
construction  would  lead  to  absurd  consequencee.  A  ten- 
ant holding  for  a  month  might  be  personally  bound  for 
permanent  public  improvements  of  the  most  expensive 
character. 

Where  a  party  ia  personally  liable  for  an  asseasmeDt, 
his  liability  ia  precisely  commensurate  with  the  lien  nptm 
the  property.  The  only  express  exception  to  the  rule 
that  soflli  party  must  be  the  owner  of  the  fte,  ia  (bond  in 
seetton  641  of  the  municipal  oode,  which,  as  ainended  In 
1S30(«7  Ohio  li.  80),  Is  aa  follows:    •'  Where  a  special  aa* 
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MMment  is  made  on  real  estate  subject  to  a  life  estate* 
such  assessment  shall  be  payable  by  the  tenant  for  life ; 
but  upon  application  of  said  life  tenant  to  a  court  of 
proper  jurisdiction,  by  action  against  the  owners  of  the 
estate  in  fee,  such  court  may  apportion  the  cost  of  said 
assessment  between  said  tenant  for  life  and  owner  in  fee, 
In  proportion  to  the  relative  value  of  said  improvement 
to  their  estates  respectively,  to  be  ascertained  and  deter- 
mined by  said  court  on  principles  of  equity,"  Other  ex- 
ceptions to  the  rule  may  exist,  as  already  indicated. 

But  tt  was  urged  that  here  was  a  lease  in  which  Davis 
expreivly  bound  himself  to  pay  all  assessments,  and  that 
this  lease  had  been  renewed,  so  that  it  was  in  full  force 
when  the  improvement  was  projected,  and  when  the  as- 
sessment became  a  lien  upon  the  property ;  and  that,  in 
order  to  prevent  circuity  of  action,  a  suit  may  be  main- 
tained by  the  city  directly  against  Davis.  But  the  lia- 
bility to  a  personal  judgment  for  an  assessment  of  this 
character  is  statutory ;  such  liability  is  confined  to  the 
owner  of  the  property,  and  Davis,  as  we  have  seen*  is  not 
such  owner. 

We  express  no  opinion  upon  the  question  whether,  by 
force  of  the  parol  agreement  between  the  owners  of  the 
fee  and  Davis,  the  liability  of  the  latter  to  pay  assess- 
ments did  or  did  not  continue  after  February  1,  1872. 
But  assuming  that  it  contkiued  to  be,  in  all  respects,  the 
same  that  it  had  been  during  the  preceding  ten  years, 
still  the  agreement  between  the  parties  cannot  be  con- 
sidered in  this  statutory  action.  Whatever  liability  from 
Davis  to  the  owners  of  the  fee  may  exist,  in  a  mutter  en- 
tirely between  themselves,  and  with  which  the  city  and 
Nolte  have  no  concern. 

The  Judgment  against  Davis  mtUI  bo  reversed,  and  the 
«>rder  of  sale  will  be  affirmed. 

Judgment  accordingly. 

UNITED  STATES  SUPREME  COURT 


THOMPiK)N  V.  United  States  ex  rel.  Cambria 

Iron  Company. 


.  *  April  18, 1881. 

Proceedings  in  Inandamus  against  a  municipal  officer 
to  compel  tne  performance  ox  an  offlcisl  duty  do  not 
abate  1^  the  expiration  of  the  office  of  the  defendant. 


when  there  is  a  continuing  duty  irrespective  of  the  in- 
cumbent, and  the  prooeedlnga  are  undertaken  to  enforce 
an    obligation  of  the  corporation  or  municipality  to 


oumbent,  and  the  prooeedlnga  are  undertaken  to  enforce 
an    obligation  of  the  corf 
which  the  office  ia  attached. 

In  error  to  the  Circuit  Court  of  the  United 
S^tates  for  the  Western  District  of  Michigan.  The 
opinion  states  the  case. 

Bradley,  J. 

This  case  arises  upon  a  petition  foi  a  mandamus 
to  compel  Thompson,  the  township eleik  of  the 
township  of  Lincoln,  in  the  county *^of  Berrien, 
State  of  Michigan,  to  make  and  deliver  to  the 
supervisor  of  the  township  a  certified, copy  of  u 

{'pdgment  recovered  against  it  by  Ihe  Cambria 
"ron  Company,  the  petitioners,  in  order  to  its 
being  placed  upon  the  tax-roll  for  collection  and 
payment.  The  questions  arising  are  much  the 
same  as  those  disposed  of  in  the  ease?  of  Edwards 
V,  United  States,  reported.  The  petition  states 
that  the  Cambria  Iron  Company  recovered 
judgment  against  the  townHhip  of  Lincoln,  in 
the  Circuit  Court  of  the  United  States,  on  the 
29th  of  May,  1876,  for  the  sum  of  $6,273.32, 
besides  costs,  and  caused  to  be  delivere<l  a  certi- 


fied copy  thereof  to  Thompson,  the  township 
clerk,  with  a  request  to  certify  it  to  the  super- 
visor, to  be  raised  by  tax  on  the  township;  out 
that  Thompson  declared  that  he  would  not  do  it, 
and  pretended  that  there  was  no  supervisor ; 
that  one  Mitchell  Spillman,  who  had  been  super- 
visor, had  resigned ;  and  that  if  there  were  any 
supervisor,  still  he  would  not  do  it ;  that  he  him- 
self had  resigned,  and  was  not  clerk  of  the 
township ;  that  the  supervisor  and  himself  had 
both  resigned  for  the  express  purpose  of  defeat- 
ing the  collection  of  petitioner's  judgment,  and 
other  similar  claims.  The  petition  charees  that 
the  said  supervisor  and  clerk  have  fraudulently 
combined  to  cheat  and  defraud  the  petitioners 
by  falsely  pretending  to  resign,  whereas  the^' 
actually  continue  to  discharge  the  duties  of  their 
of&ces — setting  forth  Various  faits  corroborative 
of  the  charge. 

The  court  below  having  granted  a  rule  to  show 
cause  why  a  mandamus  as  prayed  for  should  not 
issue,  the  defendant  filed  an  answer  to  the  peti- 
tion admitting  that  a  judgment  had  been  en- 
tered against  the  town^fhip,  as  stated  in  the  pe- 
tition, but  averring  that  it  was  not  a  valid  judg- 
ment, because,  em  the  answer  alleged,  the  court 
never  obtained  jurisdiction ;  that  no  service  was 
ever  had  of  process  in  the  cause  upon  the  super- 
visor of  the  township:  that  Alonzo  D.  Brown, 
ujpon  whom  service  was  made,  was  not  at  the 
time  supervisor ;  and  that  although  one  Clapp, 
an  attorney,  appeared  for  the  township,  he  was 
never  employed  by  the  township ;  that  the  de- 
fendant was,  it  is  true,  duly  elected  clerk  of  the 
township  in  April,  1876,  but  that  he  resigned 
his  of&ce  before  the  certified  copy  of  the  judg- 
ment was  served  upon  him,  by  filing  in  tbe 
ofiice  of  clerk  [that  is.  his  own  ofiSce  J  and  de- 
positing with  the  files  of  the  township  a  written 
resignation  addressed  to  the  township  board ; 
and  that  he  has  not  acted  as  clerk  since.  He 
admits  that  he  refused  to  certifv  the  judgment, 
but  did  so  because  he  was  not  clerk,  and  because 
there  was  no  supervisor,  Spillman,  who  had 
been  supervisor,  having  resigned.  This  answer 
was  demurred  to,  but  the  demurrer  was  overruled 
and  the  cause  came  on  for  trial.  The  jury  ren- 
dered a  special  verdict,  as  follows : 

''  First.  That  on  the  23d  day  of  November, 
1875,  Alonzo  Brown,  upon  whom  the  declaration 
was  served  in  the  original  case  of  The  Cambria 
Iron  Company  v.  The  Township  of  Lincoln,  was 
supervisor  of  said  township  of  Lincoln,  ana  was 
such  su|>erviHor  at  the  time  the  declaration  in 
said  cautui  was  served  upon  him  as  such  super- 
visor bv  the  marshal. 

'^  Second.  That  George  S.  Clapp,  who  entered 
liis  appeftrance  as  attorney  for  the  defendant  in 
said  cause  and  appeared  and  pleaded  therein  for 
said  township  of  Lincoln,  was  dulv  authorised 
by  said  defendant  to  appear  and  plead  for  it  in 
said  cause. 

"Third.  That  the  respondent,  John  F.  B. 
Thompson,  was,  at  the  time  of  the  service  of  the 
order  to  show  cause  in  this,  why  a  mandamus 
should  not   issue  against  him,  clerk  of  the  said 
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township  of  Lincoln,  and  still  is  such  clerk,  and 
has  not  resigned  the  said  office. 

"Fourth.  That  Mitchell  Spillman  was,  at  the 
time  the  said  order  to  show  cause  was  served,  the 
supervisor  of  said  township,  and  still  holds  the 
said  office,  and  held  the  said  office  on  October 
1st,  A.  D.  1876." 

The  questions  raised  on  the  trial  were,  as  in 
the  previous  case  of  Edwards,  whether  the  ten- 
der of  a  resignation  by  u  supervisor  or  clerk  of  a 
township,  by  filing  the  same' with  the  clerk,  was 
valid  and  effectual  as  a  resignation,  so  as  to  dis- 
charge the  officer  of  his  official  character,  with- 
out an  acceptance  by  the  township  board,  or  an 
appointment  to  fill  the  vacancy.  Such  a  resig- 
nation 'was  relied  on  to  show  that  Brown,  on 
whom  process  in  the  original  action  was  served, 
was  not  supervisor,  and  that  Spillman  was  not 
supervisor,  and  the  defendant  was  not  clerk 
when  the  present  proceedings  were  commenced. 
As  we  have  fully  discussed  tnis  f|uestion  in  the 
previous  case,  it  is  not  necessary  to  say  anything 
further  on  the  subject.  The  rulinji;  of  the  court 
below  was  in  conrormity  with  our  decision  in 
that  case.  This  also  disposes  of  the  question  of 
the  ^  appearance  of  Clapp,  the  at  tome  v  in  the 
original  action,  he  having  been  employed  by 
Brown,  the  supervisor. 

Another  question  raised  at  the  trial  was 
whether  the  petitioner  might  show  the  motive 
and  intent  with  which  the  supervisor  and  clerk 
attempted  to  resign,  with  a  view  to  show  that  it 
was  done  for  the  purpose  of  defrauding  the  peti- 
tioners, and  avoiding  to  do  those  acts  which  are 
necessary  to  the  collection  of  his  judgment. 
The  court  allowed  evidence  to  be  given  on  the 
subject,  and  to  this  the  defendant  excepted.  We 
do  not  see  why  the  evidence  was  not  admissible 
for  the  purpose  of  showing  that  the  attempted 
resignation  was  simulated  and  fraudulent.  But 
it  is  not  necessary  to  decide  this  point,  since  the 
admission  of  the  testimony  did  not  injure  the 
defendant,  because  the  attempted  resignations 
were  not  completed  by  the  acceptance  of  the 
tow  nship  comm  i ttee. 

.  Another  point  raised  was  that  it  appeared  by 
the  township  book,  offered  in  evidence,  that  the 
township  board  did  appoint  a  successor  to  the 
defendant  as  township  clerk  on  the  4th  day  of 
November,  1876,  after  the  cause  was  at  issue. 
On  motion  of  the  petitioner's  counsel  this  evi- 
dence was  stricken  out,  for  the  reason  that  such 
fact  having  arisen  since  the  return  was  made, 
it  waa  not  competent  under  the  issue  framed 
thereon.  It  does  not  appear  that  this  matter 
was  in  any  way  brougnt  to  the  notice  of  the 
court,  or  sought  to  be  put  in  issue,  until  the 
evidence  was  offered  during  the  triid.  In  addi- 
tion to  this,  the  evidence  was  not  conclusive.  It 
did  not  show  that  the  attempted  appointment 
was  effectual.  Had  the  point  been  properly  put 
at  issue  the  whole  matter  could  have  been 
known.  We  think  the  court  was  justified  in 
sti:iking  out  the  evidence.  As  a  matter  of  de- 
fense, whether  in  abatement  or  in  bar,  it  should 
have  been  set  up  by  a  plea  quis  darrein  ctmti^u- 


ance.  or  its  equivalent.  It  could  not  be  given  in 
eviaence  under  any  of  the  issues  in  the  cause. 
Jackson  v.  Rich,  7  Johns.  194 ;  Jackson  v.  Mc- 
Call,  3  Cow.  79. 

But  we  cannot  accede  to  the  proposition  that 
proceedings  in  mandamus  abate  bjr  expiration 
of  office  of  the  defendant  where,  as  in  this  case, 
there  is  a  continuing  duty  irrespective  of  the 
incumbent,  and  the  proceeding  is  undertaken 
to  enforce  an  obligation  of  the  corporation  or 
municipality  to  which  the  office  is  attached. 
The  contrary  has  been  held  by  very  high  author- 
ity. People  V,  Champion,  16  Johns.  61 ;  People 
V,  Collins,  19  Wend.  56;  High  on  Extr.  Rem.  § 
38.  We  have  had  before  us  many  cases  in  whicn 
the  writ  has,  without  objection,  oeen  directed  to 
the, corporation  itself,  insteiad  of  the  officers  indi- 
vidually ;  and  yet  in  case  of  disobedience  to  the 
peremptory  mandamus,  there  is  no  doubt  that 
the  ofllcers  by  whose  delinquency  it  was  incur- 
red would  have  been  liable  to  attachment  for 
contempt.  The  proceedings  may  be  commenced 
with  one  set  of  officers  and  terminate  with  an- 
other, the  latter  being  bound  by  the  judgment. 
Bd.  Commissioners  v.  Knox  Co.,  24  How.  876 ; 
Supervisors  v.  United  States,  4  Wall.  435 ;  Von 
Hoffinan  t?.  Quincy,  id.  685;  Benbow  v.  Iowa 
City,  7  id.  313 ;  Butz  v.  City  of  Muscatine,  8  id. 
575 ;  Mayor  v.  Lord,  9  id.  409 ;  Commissioners  v. 
Sellew,  99  U.  S.  626 ;  and  many  others. 

And  so,  if  we  regard  the  substance  and  not 
the  mere  form  of  things,  a  proceeding  like  the 
present,  instituted  against  a  township  clerk,  as 
a  step  in  the  enforcement  of  a  township  duty 
to  leVy  the  amount  of  a  jud^ent  against  it, 
ought  &ot  to  abate  by  the  expiration  of  the  par- 
ticular clerk's  term  of  office,  but  ought  to  pro- 
ceed to  ^nal  judgment,  so  as  to  compel  his 
successor  in  office  to  do  the  duty  required  of  him 
in  order  to  obtain  satisfaction  from  the  township. 
The  whole  proceeding  is  really  and  in  substance 
a  proceeding  against  the  township,  as  much  as 
if  it  were  named,  and  is  in  the  nature  and  place 
of  an  execution.  If  the  resignation  of  the  offi- 
cer should  involve  an  abatement,  we  would 
always  have  the  unseemly  spectacle  of  constant 
resignations  and  re-appointments  to  avoid  the  ef- 
fect of  the  suit.  Where  the  proceeding  is  in  sub- 
stance, as  it  is  here,  a  proceeding  against  the 
corporation  itself,  there  is  no  sense  nor  reason  in 
allowing  it  to  abate  by  the  change  of  individu- 
als in  the  office.  The  writ  might  be  directed  to 
the  township  clerk  by  his  official  designation, 
and  will  not  be  deprived  of  its  efficacy  by  in- 
serting his  individual  name.  The  remarks  of 
Mr.  Justice  Cowen,  in  People  v.  Collins,  19  Wend. 
68.  are  very  pertinent  to  the  case  and  seem  to 
us  sound.  Tpat  was  a  mandamus  to  commis- 
sioners of  highways  who  were  elected  annually ; 
and  it  was  objected  that  their  term  would  expire 
before  the  proceedings  could  be  brought  to^  a  con- 
clusion. Justice  Cowen  said :  ''  The  oblig^atioB 
sought  to  be  enforced  devolves  on  no  particular 
set  of  commissioners,  and  no  right  is  in  question 
which  will  expire  with  the  year.  The  duty  is 
perpetual  upon  the  present  commissioners  and 
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their  succefsors ;  and  the  peremptory  writ  may 
be  directed  to  and  enforcea  upon  the  commis- 
sioners of  the  town  generally.  To  say  otherwise 
would  be  a  sacrifice  of  substance  to  form."  In 
this  connection  we  may  also  refer  to  the  recent 
case  of  Commissioners  v,  Sellew,  99  U.  S.  S26. 

The  case  in  which  it  has  been  held  by  this 
court  that  an  abatement  takes  place  by  the  ex- 
piration of  the  term  of  office  have  been  those  of 
officers  of  the  goyernment,  whose  alleged  delin- 
quency was  personal,  and  did  not  involye  any 
charge  against  the  goyerument  whose  officers 
they  were.  A  proceeding  against  the  goyeru- 
ment would  not  lie.  Secretary  v.  McGarrahan, 
9  Wall.  298 :  United  States  v.  Boutwell,  7  id.  604. 

We  think  that  the  proceedings  haye  not 
abated  either  by  the  resignation  of  the  clerk 
and  the  appointment  of  a  successor,  or  by  the 
expiration  of  his  term  of  office,  eyen  if  it  suffi- 
ciently appeared  that  either  of  these  contingen- 
cies had  occurred. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


■»  ♦ » 


A  GREAT  LAWYER. 


A  truly  great  lawyer  is  one  of  the  highest 
products  of  ciyilization.  He  is  a  master  of  the 
science  of  human  experience.  He  sells  his  cli- 
ents the  result  of  that  experience,  and  is  thus 
the  merchant  of  wisdom.  The  labors  of  man^ 
generations  of  legislators  and  judges  enrich  his 
stores.  His  learning  is  sufficient  to  enable  him 
to  realize  the  comparatiye  littleness  of  idl  hu- 
inan  achieyements.  He  has  outliyed  the  ambi- 
tion of  display  before  courts  and  juries.  He  loyes 
justice,  law  and  peace. 

He  has  leamea  to  bear  criticism  without  irrita- 
tion, censure  without  anger,  and  calumny  with- 
out retaliation.  He  has  learned  how  surely  all 
schemes  of  eyil  bring  disaster  to  those  who  sup- 
port them ;  and  that  the  granite  shaft  of  a  noble 
reputation  can  not  be  destroyed  by  the  poisoned 
breath  of  slander. 

A  great  lawyer  will  not  do  a  mean  thing  for 
money.  He  hates  •yice,  and  delights  to  stand 
forth  a  conquering  champion  of  yirtue.  The 
good  opinions  of  the  just  are  precious  in  his 
esteem ;  but  neither  loye  of  friends  nor  fear  of 
foes  can  swerye  him  from  the  path  of  duty. 

He  esteems  his  office  of  counsellor  as  higher 
than  political  place  or  scholastic  distinction. 
He  detests  unnecessary  litigation,  and  delights 
in  ayerting  danger  and  restoring  peace  by  wise 
counsel  and  skillful  plans.  The  good  works  of 
the  counsel-room  are  sweeter  to  hiin  than  the 
glories  of  the  forum.  He  proves  that  honesty  is 
the  best  policy :  and  that  peace  pays  both  law- 
yer and  dient,  better  than  controyersy. 

In  a  leffal  contest,  he  will  giye  his  client  the 
benefit  ot  the  best  presentation  of  whatever 
points  of  fact,  or  of  law,  that   may  be    in  his 

Swer;  but  he  will  neither  pervert  the  law,  nor 
sify  the'  facts  to  defeat  an  adversary^    The 
motto  of  his  battle-flag  is :  Fidelity  to  the  law 
and  the  facts — mnper  fiddu. 
The  splendor  of  his  intellectual  attainments, 


and  the  beauty  of  bis  moral  character,  like  the 
white  robes  of  righteousness,  cover  all  defects  of 
person,  voice  and  manner. 

Governments,  corporations,  merchants,  manu- 
facturers, and  producers  apply  to  him  for  guid- 
ance. It  is  his  business  to  know  the  principles 
which  govern  their  jvarious  affairs,  and  the  rules 
under  which  disaster  may  be  avoided  and  suc- 
cess attained.  He  studies  thousands  of  cases 
which  illustrate  and  declare  the  ways  of  pros- 
perity in  business,  and  the  secret  causes  of  ca- 
lamity therein.  The  results  of  these  cases  are 
stated  in  \he  opinions  of  courts,  and  they  are 
reliable,  be<»iuse  every  step  thereto  has  been  con- 
tested by  counsel  and  subjected  to  judgment. 

It  is  pleasanter,  easier,  and  cheaper  to  buy  the 
result  of  experience  from  a  competent  lawyer, 
than  to  arrive  at  the  like  results  by  suffering 'the 
experience. 

A  great  lawyer  knows  the  nature  and  limits  of 
power,  and  defendr  the  rights  of  persons  and  of 

{property  against  its  encroachments.  The  courts 
isten  to  him  with  pleasure,  for  they  know  he 
will  illuminate  the  subiect  of  discussion  with 
learning,  reason  and  authority,  even  if  he  fail  to 
convince  them  that  the  particular  judgment  he 
asks  ought  to  be  given. 

His  associates  regard  him  with  affectionate 
esteem,  for  he  seeks  to  deprive  no  one  of  his  just 
honors  or  rewards.  His  dignity  requires  no 
stilts  to  uphold  it ;  and  his  stores  of  learning 
and  courtesy  are  so  ample,  that,  though  always 
giving,  he  has  always  enough  and  to  spare. 

It  is  estimated  that,  year  by  year,  the  counsel 
of  a  good  lawyer  will  clecrease  the  dangers  of 
failure  more  than  fifty  per  cent.,  and  largely  add 
to  the  profits  of  any  commerciid  or  manufactur- 
ing business. 

He  takes  the  client's  place,  free  from  the  bias 
of  the  self-interest  that  so  often  blinds  the  busi- 
ness man  to  the  approach  of  peril. 

Seeking  fame  and  fortune  chiefly  by  wise 
counsel  to  business  men,  the  great  lawyer  will 
incidentally  win  distinction  and  the  reward  of 
toil,  by  consummate  ability  in  the  conduct  of 
causes'before  the  courts.  A  statesman  in  the 
counsel-room,  he  becpmes  a  general  in  the  forum, 
and  delights  the  observer  with  displays  of  the 
magnificent  art  of  war.  When  war  is  inevita- 
ble, he  remembers  that  the  truest  mercy  is  to 
make  it  in  earnest ;  and  he  tries  the  case  that 
must  be  litigated^  so  that  a  thousand  may  be  set- 
tled by  its  results.  This  is  why  the  public  bears 
so  large  a  share  of  the  expenses  of  judicial  pro- 
ceedings, and  why  litigation  is  so  expensive  to 
the  client  and  relatively  so*  unprofitaole  to  the 
lawyer.  The  public  has  the  benefit  of  the  con- 
test. The  client  pays  too  much  for  the  result. 
The  lawyer  receives  too  little  for  his  time,  labor, 
and  learning.  It  is  in.  his  office  that  his  golden 
opinions  bring  the  amplest  golden  rewards,  to 
the  equal  satisfaction  or  himself  and  of  his  pat- 
rons. Both  are  spared  the  delays,  the  vexations, 
and  the  expenses  of  a  course  through  the  courts. 

As  a  general  rule,  controversies  should  be  set- 
tled under  the  direction  of  lawyers.     It  is  only 
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as  an  exception  that  they  should  go  to  the  courts. 
There  will  be  litigation  enough  from  the  per- 
versity of  parties  in  some  cases,  and  the  inhe- 
rent difficulty  of  the  case  in  others;  and,  unless 
it  be  manifest  that  efforts  at  amicable  adjust- 
ment will  be  fruitless,  t)ie  lawyer  should  try  to 
effect  a  settlement.  And  the  client  should  be  as 
willing  to  pa^  for  the  results  of  a  litigation, 
without  the  litigation,  as  for  the  same  results 
burdened  by  delay,  vexation,  and  increased  ex- 
penses. Thus  the  true  interest  of  the  client 
18  the  true  interest  of  the  lawyer,  and  peace- 
making better  than  strife. 

If  it  be  said  that  such  lawyers  as  are  hen.*  de- 
scribed are  not  abundant,  it  may  1>e  replied  that 
the  supply  is  probably  equal  to  tho  demand;  and 
that  tne  profeasion  will  doubtless  conform  to 
this  ideal  as  rapidly  as  the  community  may 
require.  But  the  number  of  reallv  good  law- 
yers is  very  great;  and,  if  sought  ibr,  they  are 
easily  found.  Scarcely  any  comiuunity  is  With- 
out tnem,  and  the  fidelity  of  the  profcs.<«ion,  as  a 
whole,  to  the  trusts  committed  in  its  cliarge,  is 
one  of  its  crowning  distinctions.  It  hsis  its 
vagabonds  and  imposters,  like  other  callings, 
but  they  are  more  easily  known  and  shunned 
than  tnose  of  almost  any  other  pursuit.  It  is 
not  a  difficult  matter  to  learn  the  legal, 
moral  and  social  character  of  any  member  of  the 
profession;  and,  if  one  choose  to  natronize  a 
mock-auction,  he  should  not  complain  of  the 
wares  he  is  sure  to  receive. there. 

The  architects  of  civil  government  must  nec- 
essarilv  be  lawyers.  Untrained  hands  can  no 
more  draw  constitutions,  statutes  and  ordinances, 
thanbuildships,orerecttemples.  Itisthe  work  of 
the  lawyer,  in  the  higher  walks  of  the  profession, 
to  discover,  to  invent,  preserve,  fortify,  defend, 
and  vindicate  the  best  means  of  securing  '^  life, 
liberty,  and  the.  pursuit  of  happiness."  Could 
any  calling  be  more  beneficial  to  the  commu- 
nity, or  more  honorable  to  those  who  follow  it 
feithfuUy? 

Unfortunately,  there  are  members  of  the  legal 

I>rofe88ion  who'  are  not  lawyers.  One  may  be 
amiliar  with  law-books,  may  practice  law,  and 
even  act  aa  judge,  and  still  not  be  a  lawyer  in 
the  true  sense  of  the  term.  With  ordinary 
talent  and  industry,  one  may  follow  law  as  a 
trade  with  a  fair  measure  of  apparent  success. 
With  great  intellectual  and  moral  endowments, 
and  a  natural  taste  for  jurisprudence,  as  the  sci- 
ence of  human  afiairs,  he  may,  by  prodigous 
labor  and  the  blessing  of  Providence,  become  an 
eminent  lawyer. 

The  gift  of  eloquence  is  as  dangerous  to  a  law- 
yer as  tnat  of  beauty  is  to  a  woman.  It  tempts 
its  possessor  to  build  his  house  upon  the  sana  of 
a  mere  accomplishment,  instead  of  the  enduring 
rock  of  an  informed  and  cultivated  judgment 
But,  as  great  merit  and  beauty  are  sometimes 
found  united  in  the  same  person,  so,  also,  are 
brilliant  eloquence  and  equal  intellectual  power. 
The  highest  type  of  tawyer  must  be,  m  the 
iraest  sense,  a  Christian  gentleman.  How  shall 
he  understand  the  spirit  of  the  law,  if  he  learn 


it  not  at  the  feet  of  the  Supreme  Law-giver? 
How  shall  he  advise  the  triounals  of  justice,  if 
he  learn  not  wisdom  of  Him  who  alone  is  per- 
fectly just  ?  How  shall  he  counsel  concession  to 
avoid  controversv,  if  he  be  not  taught  by  the 
Divine  Counsellor,  who  is  the  Prince  .of 
Peace?  Such  a  lawyer  thrives,  not  on  the  mis- 
fortunes, but  on  the  prosperity,  of  his  fellow- 
men.  His  fortune  increases  with  their  success. 
They  rely  upon  his  judgment  with  confidence, 
and  on  his  fidelity  without  fear. 

Officers  of  the  judicial  courts,  counsellors  of 
the  highest  human  tribunals,  sworn  upholders  of 
the  Constitution  and  the  laws,  and  defenders  of 
private  and  public  rights,  ministers  of  justice 
and  equity,  the  character  and  conduct  of  lawyers 
can  never  be  a  matter  of  indifference  to  the  pub- 
lic inind. 

Intimately  connected  with  the  administra- 
tion of  the  Government  and  largely  concerned 
in  all  that  constitutes  the  greatness  of  the  Na- 
tion, the  virtues  of  the  legal  profession  and  the 
honors  of  the  leaders  of  the  Bar  are  inseparable 
from  the  national  fame. 

If  such  a  lawyer  be  elevated  to  the  bench,  his 
virtues  shine  with  a  brighter  luster,  and  his  la- 
bors are  crowned  with  higher  and  more  far-reach- 
ing results.  He  discerns  the  soul  of  justice  in 
the  forms  of  law ;  penetrates  the  disguises  of 
wrong ;  and  so  applies  the  legal  principles  ap- 
plicable to  the  case,  as  best  to  repress  the  evil 
and  promote  the  ri^ht.  Before  his  judgment- 
seat  the  law  is  a  living  science,  keepine  pace 
with  the  advance  of  civilization,  anci  adapting 
itself,  with  wondrous  flexibility,  to  new  condi- 
tions as  they  arise.  The  fetters  of  obsolete  forms 
are  powerless  to  bind  the  arms  of  Justice*  where 
he  presides.  He  claims  no  authority  to  create 
new  rights,  but,  in  the  recognition  and  enforce- 
ment of  rights  otherwise  conferred,  he  magni- 
fies his  lofty  office,  and  sits  in  judgment,  the 
terror  of  the  evil-doer  and  the  friend  of  the  op- 
pressed. The  student  who  ponders  the  opinions 
of  such  a  jud^e  learns  the  meaning  of  the 
maxim  :  "  Jurisprudence  is  the  science  of  jus- 
tice." 

Charles  C.  Bonney, 

Chicago,  111. 


UNITED  STATES  CIRCUIT  COURT,  NORTH- 
ERN DISTRICT  OF  ILLINOIS. 


Henry  R.  Allerton 

V. 

City  of  Chicago  and  Chicago  City  Railway  Co. 

The  police  power  is  inherent  in  a  mnnidpal  ^corpora- 
tion, and  cannot  be  transferred. 

Powei'to  "regulate  the  management"  of  a  busineaa 
includes  the  power  to  require  a  license  for  carrying  it  on. 

Under  a  statute  authorizinR  a  dtv  to  license  haokmen, 
omnibus  drivers,  "and  others  pursuing  like  occupations," 
the  city  has  the  power  to  reouire  street  railway  compa- 
nies to  take  out  ucenses  for  their  cars. 

The  distinction  between  the  taxing  and  the  police 
power  discussed  by  Dritmmond,  J. 

On  demurrer  to  bill  in  equity. 
The  council  of  the  city  of  Chicago  passed  an 
ordinance  requiring  the  companies  which  ope- 
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rated  street  cars  for  the  conveyance  of  passengers 
upon  any  lines  of  horse  or  city  railway  witnin 
the  city  of  Chicago,  to  obtain  a  license  in  the 
month  of  April,  of  each  year,  and  pay  for  the 
same  the  sum  of  fifty  dollars  for  each  car  operated 
or  run.  A  penalty  was  imposed  for  failing  or 
refusing  to  take  out  a  license.  The  company 
obtaining  the  license  was  required  to  place  con- 
spicuously in  ,every  car  so  operated  and  run  in 
the  city,  a  certificate  signed  by  the  city  clerk, 
and  giving  the  number  of  the  car,  and  stating 
that  a  license  had  been  obtained,  and  that  the 
necessary  fee  had  been  paid;  and  a  penalty  was 
also  imposed  for  a  failure  to  post  or  keep*  such 
certificate  in  the  car. 

The  plaintiff,  a  stockholder  in  the  Chicago  City 
Railway  Company,  filed  this  bill  to  enjoin  the 
payment  of  the  license  fee  required  by  the  ordi- 
nance.   The  defendants  demurred. 

Drummond,    J. 

The  only  question  in  the  case  is,  whether  the 
ordinance  in  question  is  valid.  Several  corpora- 
tions operating  street  cars  in  the  city  of  Chicago, 
have  been  authorized  to  construct  their  railways 
and  operate  them,  by  various  ordinances  which 
have  oeen  from  time  to  time  passed;  and'  these 
ordinances  have  been  recognized  and  affirmed, 
man]^  of  them  by  the  legiil?ature  of  the  state. 
By  virtue  of  these  ordinances  and  acts  of  the 
legislature,  the  companies  have  the  right  to  run 
their  cars  for  the  transit  of  passengers  through 
the  city.  It  cannot  be  said,  therefore,  that  the 
effect  of  the  ordinance  which  has  been  specially 
referred  to,  although  it  is  called  a  license,  would 
be  to  give  the  companies  the  privilege  of  run- 
ning their  cars.  That,  they  have  by  virtue  of 
the  ordinance  and  the  acts  of  the  legislature. 
There  can  be  no  doubt  that  the  legislature  would 
have  the  right,  under  the  Constitution  of  1848, 
which  was  in  force  when  the  franchise  was  grant- 
ed, to  tax  the  corporations  for  the  use  of  their 
franchise.  That  is  a  tax  which  is  entirely  in- 
dependent of  the  value  of  the  cars,  tracks  and 
other  tangible  property  of  the  corporations,  and 
so  trisatea  by  the  Constitutions  of  1848  and  1870. 
But  there  are  many  difficulties  with  this  branch 
of  the  subject.  There  are  certain  conditions  re- 
quired by  the  Constitution  of  1870  as  pre-requi- 
sites  to  the  imposition  of  a  tax  of  this  kind,  even 
conceding  that  the  legislature  has  authorized  the 
city  to  impose  the  tax,  and  I,  therefore,  without 
giving  any  decided  opinion  upon  that  part  of  the 
case,  prefer  to  place  my  decision  upon  another 
ground,  and  to  sustain  the  ordinance  as  a  regula- 
tion of  the  police  power  of  the  city.  This  is  al- 
ways a  subsisting  power  which  it  is  generally 
held  cannot  be  transferred  by  the  city,  but  is  in- 
herent in  its  municipal  organization.  There  can 
be  no  controversy  about  the  power  of  the  city 
over  many  things  connected  with  the  operation 
of  the  city  railways.  Admitting  that  because  of 
the  price  of  fare  agreed  upon  there  can  be  no 
change  in  that,  yet  by  virtue  of  its  police  power, 
the  city  can,  to  a  great  extent,  regulate  the  run- 
ning or  the  cars,  prescribe  rules  and  laws  as  to 
'I,  stoppage  and  other  things  connected  with 


the  operation  of  the  railway.  This  has  not  been 
questioned  by  the  counsel  of  the  plaintiff;  but  it 
is  claimed  this  cannot  be  considered  a  police 
regulation,  because  it  is  manifestly  the  exercise 
of  the  taxing  power  of  the  city.  Itis  argued  that 
the  price  of  tne  license  is  so  large  that  the  in- 
tent is  manifest.  It  is  very  difficult  to  lay  down 
any  absolute  rule  upon  this  subject,  and  to  hold 
that  a  particular  sum  may  be  within  the  police 
power  of  the  city,  and  another  sum  beyond  the 
power,  and  a  mere  tax. 

By  the  general  law  of  1872,  for  the  incorpora- 
tion of  cities  and  villages  in  this  state,  it  is  pro> 
vided  that  the  city  council  in  cities  shall  have 
authority  to  license  hackmen,  draymen,  omnibus 
drivers,  cabmen,  expressmen,  and  all  others  pur- 
suing like  occupations,  and  to  prescribe  tneir 
compensation.  This  was  obviously  intended  as 
conferring  a  police  power  upon  the  city  council 
in  relation  to  the  various  classes  named  in  the 
statute'.  This  is  a  power  that  has  been  uniformly 
exercised,  and  construing  the  statute  literally, 
cannot  well  be  <juestioned.  But  it  is  claimed 
that  it  does  not  include  the  street  railway,  be- 
cause it  is  not  pursuing  an  occupation  like  any 
of  those  namea 

Omnibuses  may  be  licensed.  They  may  pass 
over  even  the  same  streets  as  those  occupied  by 
the  horse  railways,  and  they  may  carry  passen- 
gers in  the  same  manner.  The  only  distinction 
which  can  be  called  substantial  between  the  two 
classes  of  occupation,  is  that  one  carriage  goes 
upon  iron  rails,  in  a  regular  track,  with  wheels, 
and  the  other  carriage  goes  with  wheels  upon 
the  ordinary  street  way. 

The  Supreme  Court  of  Pennsylvania  has  held 
that  these  street  railway  carriages  are  of  a  like 
nature  as  omnibuses,  and  there  can  be  no  doubt, 
1  think,  of  the  right  of  the  city  to  demand  a 
license  from  all  omnibus  drivers,  and  to.  include 
every  omnibus  which  may  belong  to  a  particular 
company  or  corporation,  and  to  require  the  pay- 
ment of  a  license  for  such  omnibus  that  may  be 
so  owned  and  used. 

The  Court  of  Appeals  of  New  York,  in  the  case 
of  Mayor  v,  Secona  Avenue  Railroad^  32  N.  Y. 
261,  held  that  ah  ordinance  of  the  city  of  New 
York,  in  many  respects  like  this,  was  invalid,  as 
an  attempt,  through  color  of  a  license,  to  impose 
a  tax  upon  the  railroad  company,  refusing  to 
treat  it  as  an  exercise  of  the  police  power  of  the 
city.  The  price  charged  in  that  case  for  the 
license  was  the  same  as  in  this. 

In  the  case  of  Frankford  &  Philadelphia  Pas- 
senger Cq.  v.  City  of  Philadelphia,  58  Penn.  St. 
119,  whejre  the  license  fee  was  the  same,  and 
Johnson  v.  Philadelphia,  60  Penn.  St.  445^  the 
Supreme  Court  of  Pennsylvania  took  a  different 
vie\.  of  such  an  ordinance,  and  treated  it  as  a 
police  Regulation  merely ;  and  such  seems  to  be 
the  view  of  the  Supreme  Court  of  this  state,  in 
the  case  of  the  Chicago  Packing  &  Provision  Co. 
V.  City  of  Chicago,  88  111.  221. 

In  the  case  of  Frankford  &  Philadelphia  PhBr 
senger  Co.  v.  City  of  Philadelphia,  the  city  ob- 
tained its  power  to  impose  tne  license  from   a 
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statute  substantially  similar  to  that  under  which 
the  city  of  Chicago  claims  the  power  in  this  case. 
In  that  casi'  the  Act  of  the  legislature  declared 
that  the  City  Council  of  Philadelphia  should  have 
authority  t«>  provide  for  the  proper  regulation  of 
omnibuses,  or  vehicles  in  the  nature  tnereof,  and 
to  this  end  ''it  shall  be  lawful  for  tlie  council  to 
provide  for  the  issuing  of  licenses  to  such  and  so 
many  persons  as  may  apply  to  keep  and  use  om- 
nibuses, or  vehicles  m  the  nature  tnereof,  and  to 
charge  a  reasonable  annual  or  other  sum  therefor." 
In  tnat  statute,  the  words '' vehicles  in  the  na-> 
ture  thereof;"  in  this,  the  words  '^pursuing  a 
like  occupation"  are  used.  I  cannot  see  tnat 
there  is  any  substantial  distinction  in  that  re- 
spect between  the  two  statutes. 

In  the  case  in  88  Illinois,  already  referred  to, 
the  corporation  was  organized  and  doin^  business 
under  the  laws  of  this  state.'  A  question  arose 
in  that  case  as  to  the  power  of  the  city  to  issue  a 
license.  It  was  denied,  in  the  argument  of  the 
case,  that  the  power  existed,  but  the  Supreme 
Court  held  that  under  the  power  '*to  reguhite  the 
management"  of  the  business,  the  citv  had  the 
right  to  issue  a  license,  and  to  prescribe  the  com- 
pensation. That  was  also  under  the  same  law, 
the  Act  of  1872,  which  conferred  power  Ujpon 
cities  to  grant  licenses,  and  reeulate  omnil)us 
drivers,  and  all  others  pursuing  a  like  occupation. 
and  to  prescribe  their  compensation.  The  Su- 
preme Court  of  this  state  decides  in  that  case 
that  the  power  to  require  a  license  is  one  of  the 
means  of  regulating  the  exercise  of  a  pursuit  or 
business ;  that  there  are  other  means  tnat  misht 
be  adopted  to  accomplish  the  purpose,  but  that 
these  municipal  autnorities  are  not  restricted  as 
to  the  means  that  the^  shall  employ  to  regulate 
the  business;  and  various  authorities  are  cited 
by  the  court  in  support  of  the  view  which  they 
take ;  and  they  repeat  the  ruling  which  had  been 
previously  made  tnat  a  license  was  not,  in  the 
constitutional  sense  of  the  term,  a  tax. 

The  Supreme  Court  must  also  have  considered 
and  passed  upon  a  question  which  has  been  dis- 
cussed in  this  case,  namelj :  whether  or  not  the 
act  which  gave  the  authority  to  the  city  to  license, 
was  a  general  law  under  the  constitution  of  this 
state;  and  they  held  that  it  was,  and  that  it  was 
intended  to  apply  to  all  cities  which  might 
adopt    it. 

It  is  trud  that  was  a  case  ox  licensing  a  busi- 
ness which  was  generally  admitted  to  be  inju- 
rious in  its  character  to  those  near  the  place 
where  it  was  carried  on;  but  it  was  a  question  of 
power,  and  the  point  in  controversy  was  whether 
the  city  of  Chicafjo  had  the  right  to  exercise  the 
power  of  licensing.  The  license  fee  demanded 
m  that  case  was  one  hundred  dollars.  It  seems 
to  me  that  the  question  involved  in  this  case 
arose  substantiallv  in  that,  and  it  was  decided 
by  the  Supreme  Court  of  the  state  that  it  was  a 
valid  exercise  of  the  power  to  regulate  a  particu- 
lar business.  That  is  also  the  view  taken  by  the 
Supreme  Court  of  Pennsylvania  in  the  cases 
referred  to. 

In  view  of  these  decisions  and  of  several  de- 


cisions of  the  Supreme  Court  of  the  United  States 
within  the  last  few  years  (Munn  v.  Illinois,  94 
U.  S.  113,  and  others),  I  think  the  weight  of  au- 
thority is  in  favor  of  regarding  this  as  a  police 
regulation. 

One  of  the  difficulties  I  have  had  with  the  case, 
has  been  whether  it  ought  not  to  be  regarded  as 
a  tax  for  revenue  under  the  form  of  a  license. 
It  may  be  conceded  that  the  argument  is  strong 
for  treating  it  as  a  revenue  measure ;  but  as  I 
before  stated,  there  are  some  objections  which  I 
consider  very  weighty,  and  which  would  prevent 
me  at  this  time  from  placing  the  decision  on  that 
ground.  It  may  be  aamitted  that,  viewing  it  as 
a  police  regulation  requiring  the  payment  of  a 
fee  for  the  license,  in  amount  it  goes  to  the  very 
verge  of  the  exercise  of  police  power ;  but  as  other 
courts  have  held  that  such  a  tax  did  not  exceed 
that  limit,  I  cannot  hold  that  it  does  in  this  case ; 
and,  therefore,  I  shall,  as  at  present  advised,  sus- 
tain the  ordinance  in  question  as  a  valid  exer- 
cise of  the  police  power  of  the  city  council. 

There  have  been  some  arguments  used  by 
counsel  which,  I  think  do  not  properly  apply  to 
the  pleadings.  It  is  insisted  that  the  court  must 
construe  this  as  a  tax,  and  not  a  mere  police  reg- 
ulation. It  is  admitted  that  the  Court  of  Ap- 
peals of  New  York  did  construe  a  similar  license 
fee  as  a  tax.  The  Supreme  Court  of  Pennsyl- 
vania has  given  a  different  construction,  and 
held  it  to  be  a  police  regulation.  There  is  noth- 
ing in  the  bill  oy  which  the  court  can  regard  it 
absolutely  as  the  exercise  of  the  taxing  power  of 
the  city.  There  is  nothing  in  the  bill  which 
would  authorize  the  court  to  hoH,  if  it  were  a 
tax,  that  it  was  in  violation  of  the  Constitution 
of  1870,  ab  not  being  uniform  upon  the  particular 
class  on  which  it  operates.  It  is  urged  that  it 
cannot  be'treated  as  a  tax,  because,  if  so,  it  would 
not  be  within  this  requisition  of  the  Constitution 
of  1870,  because, the  street  railways  come  in  di- 
rect competition  with  some  of  the  steam  rail- 
ways; as  that  ol  the  Illinois  Central  and  the 
North- Western  to  Hyde  Park  and  Evanston. 
There  is  nothing  in  the  pleadings  which  would 
warrant  the  court  in  considering  these  facts,  un- 
less the  court  should  take  judicial  notice  that 
they  do  thus  come  in  competition,  without  any 
allegation  in  the  pleadings.  Under  the  authori- 
ties, and  upon  the  statements  contained  in  the 
pleadings,  the  court  cannot  necessarily  construe 
this  as  a  tax.  The  court  is  at  liberty,  I  think, 
to  construe  it  as  a  police  regulation. 

These  views  have  oeen  given  for  the  purpose 
of  enabling'  the  parties,  if  they  desire,  to  take 
the  case  to  the  Supreme  Court  of  the  United 
States.  The  District  Judge  who  heard  the  ap- 
plication for  an  injunction  in  the  first  instance, 
and  granted  it,  is  inclined  to  hold,  as  I  under- 
stand, that  this  was  not  the  proper  exercise  of  the 
police  power.  I  hold,  for  the  purpose  of  decid- 
ing the  case,  that  it  is;  and  if  the  case  is  to' be 
determined  dv  the  plecidings  as  they  at  present 
stand,  it  can  oe  certified  up  to  the  Supreme  Court 
as  upon  a  division  of  opinion  between  the  judges. 
If,  however,  the  counsel  desire  to  raise  some  of 


14 


THE    OHIO    LAW   JOUBKAL. 


the  questions  which  have  been  discussed  in  the 
argument,  I  think  it  would  be  advisable  for  them 
to  amend  the  bill,  and  if  they  wish,  leave  will  be 
granted  for  tl^at  purpose. 


♦  ♦♦ 


SUPREME  COURT  OF  PENNSYLVANIA. 


MiZNER  V.   SpI£R. 


January  3d,  1881. 

An  endorMinent  made  upon  a  note  at  fts  date,  as  fol- 
lows :  **  I  ffoarantee  the  payment  of  the  within  note  for 
value  reoelved,"  is  a  guaranty,  and  not  an  original  un- 
dertaking. 

Error  to  the  Court  of  Common  Pleas  of  Mercer 
County. 

Gordon,  J. 

The  learned  jud^e  who  tried  this  case,  whilst 
admitting  ttiat  his  ruling  on  the  facts  was 
wrongs  yet  refused  a  new  trial,  because,  as  he 
thought,  the  writing  under  consideration  being 
in  fact  an  original  undertaking,  and  not  as  upon 
its  face  what  it  purported  to  be,  a  guaranty,  a  re- 
trial would  but  result  in  a  verdict  the  same  as  that 
already  rendered.  Whilst  wq  grant  that  the  ar- 
guments leading  to  thip  conclusion  are  not  with- 
out plausibility,  yet  upon  a  careful  review  of  the 
authorities,  we  have  been  led  to  a  different 
opinion.  The  undertaking  in  controversy  was 
appended  to  three  several  judgment  notes,  drawn 
by  M.  R.  Kerney,  H.  Montgomery,  and  Wm. 
Corll,  to  Seth  Spier,  plaintiff,  and  reads  as  fol- 
lows :  ''  I  guarantee  the  payment  of  the  within 
note,  for  value  received.  L.  H.  Mizner."  With- 
out aoubt  this  is  technically  a  guaranty,  and 
unless  there  is  in  the  case  something  which  we 
have  failed  to  discover,  by  which  its  legal  mean- 
ing is  altered,  it  must  be  so  treated.  In  Isett  v, 
Hoge,  2  Watts.  128,  an  undertaking  of  a  like 
character  was  held  to  he  a  guaranty.  The  sim- 
ilarity of  this  case  with  tl;ie  one  in  hand,  will 
be  apparent  when  the  two  agreements  are  com- 
pared. The  one  is,  '*I  do  hereby  guarantee  the 
payment  of  the  abovQ  note  to  said  Henry  Isett;" 
bf  J  other,  '^I  guarantee  the  payment  of  the 
within  note  for  value  received. '  Thus,  though 
there  is  between  these  two  contracts  a  slight 
verbal  difference,  their  legal  effect  and  meaning 
are  precisely  the  same;  To  attempt  to  distin- 
guisn  these  two  cases  would  be  idte,  and  unless 
we  overrule  Isett  v.  Hoge,  it  must  govern.  But. 
as  we  would,  for  its  overruling,  oe  supportea 
neither  by  authority  or  reason,  we  must  permit 
it  to  stand,  and  uhaer  its  authority,  hold  that 
Mizner's  undertaking  was  an  agreement  to  pay 
only  in  case  of  the  insolvency  of  the  makers,  or 
after  due  diligence  had  been  ufed  to  collect  the 
notes  from  them. 

Nor  do  we  discover  anything  in  the  authori- 
ties cited  for  the  plaintiff  which,  in  anv  degree,  ' 
impugns  the  doctrine  of  isett  t;.  Hoge.  In  Arms- 
baugh  V.  Gearhart,  1  Jo.  482,  the  agreement  was, 
*'I  will  see  the  within  paid."  There  is  in  this 
nothing  .more  or  less  than  an  unconditional 
promise  to  pay  the  obligation  when  due,  if  for 
any  teason  the  payer  is  m  default.  It  is  a  con- 
"net  of  soretyanip  and  not  of  guaranty.    So  in 


Campbell  v.  Baker,  10  Wright,  243.  though  the 
word  guaranty  was  used,  yet  as  the  guaranty 
was  to  pav  ^^when  due,"  the  undertaking  obvi- 
ously haa  reference  to  the  liquidation  of  the 
note  at  the  time  specified,  and  not  to  the  sol- 
vency of  the  maker.  A  like  case  is  Roberta  v. 
Riddle,  29  P.  F.  S.  468,  where  the  guaranty  was 
to  pay  the  bond  ^^according  to  Us  term,"  and  as  one 
of  its  terms  of  course  was  its  payment  when 
due,  the  undertaking  was,  in  effect,  not  differ- 
ent from  that  in  Campbell  v.  Baker.  Some  stress 
seems  to  be  laid  on  the  fact  that  the  guaranty  in 
the  case  in  hand,  was  made  at  the  time  of  the 
execution  of  the  note,  this,  however,  affects  not 
the  character  of  the  contract,  but  only  the  con- 
sideration by  which  it  is  supported.  As  was 
said  in  Snivel^  v.  Johnson,  1  W.  dk  S.  309,  where 
the  guaranty  is  made  at  the  same  time  with  the 
principal  contract,  it  becomes  an  essential 
ground  of  the  credit  given  to  the  debtor,  and 
supports  both  the  promise  of  the  debtor  and  of 
the  guarantor.  On  this  point  this  case  is  au- 
thority, but  not  so  when  used  to  support  the 
main  proposition  of  the  plaintiff  The  words  of 
the  contract  expressed  a  warranty,  and  by  all 
parties  the  case  was  treated  as  one  of  warranty; 
the  insolvency  of  the  maker  was  proved  by  the 
plaintiff  as  a  prerequisite  to  his  recovery,  and 
the  only  question  was  that  of  consideration, 
which  was  settled  as  above  stated. 

The  disposition  of  this  point  leaves  nothing 
further  for  us  to  saj,  except  that  the  defendant's 
fourth  and  fifth  points  should  have  been  affirmed 
without  qualification.  If  it  was  true  that  the 
principal  debtors,  or  any  of  them,  residing 
within  the  county  of  Mercer,  or,  for  that  matter, 
within  the  State  of  Pennsylvania,  were  solvent 
when  the  notes  fell  due,  it  was  the  duty  of  the 
plaintiff  to  have  used  proper  diligence  in  the 
collection  of  these  claims,  and,  failing  in  this, 
the  guarantor  was  discharged.  Mizner's  assent 
to  the  stay  of  the  executions  of  1874,  was  of  no 
force,  if  at  that  time  Montgomery  was  insolvent, 
for  in  such  case,  the  attempt  to  make  the  monev 
on  them  would  be  fruitless,  and  if  he  was  al- 
readv  released  from  his  undertaking,  there 
would  be  in  this  no  such  new  consideration  as 
would  serve  to  re-bind  him.  But  if  at  that  time 
Montgomery  was  solvent,  able  to  pay  the  notes, 
in  whole  or  in  part,  the  stav,  if  given  at  Miz- 
ner's instance,  would  be  consideration  enough  to 
re-bind  him  to  -  his  original  contract,  or,  what 
comes  to  the  same  thing,  to  estop  him  from  set- 
ting up  the  previous  negligence  of  the  plaintiff^ 
by  way  of  defense. 

The  judgment  is  reversed  and  a  new  venire  or- 
dered. 


'»» » 


THE    SUBJECTION   OP   THE    STATE    TO 

LAW 


The  statement  that  the  State  is  not  subject  to 
the  law,  seems  to  most  American  lawyers  an 
absurdity.  T.hey,  who  are  accustomed  to  see  al- 
most everv  obnoxious  statute  assailed  as  uncon* 
btitutional,  and  therefore  void ;  who  deriva  m> 
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large  a  proportion  of  their  incomes  from  success- 
ful resistanre  to  attempts  bv  the  government  to 
collect  its  revenues;  and  who  know  few  greater 
intellectual  pleasures  than  the  perusal  of  an 
opinion  on /the  construction  of  our  fundamental 
law  by  one  of  the  jurists  who  have  been,  or  still 
are,  upon  the  bench  ot  our  highest  tribunal, — 
are  surprised  at  hearing  that  the  State  can  still 
say,  like  the  Roman  emperors,  '^Legilma  aoluti  U^e 
vmmtM."  Yet  in  the  writings  of  the  great  pio- 
neer in,  if  not  the  creator  of,  the  science  of  juris- 
prudence, John  Austin;  in  the  best  text-book 
on  the  subject,  that  of  Professor  Holland ;  and 
in  an  acute  criticism  of  the  latter  by  so  skilled  a 
master  of  the  art  of  analysis  as  Mr.  Albert  Dicey, 
— we  find  it  laid  down  as  axiomatical,  that  ttie 
sovereign  power  is  free  from  any  legal  duties, 
and  can  lawfully  do  what  it  will,  while  the  first 
and  last  criticise  such  a  doctrine  as  is  asserted 
by  the  other,  and  maintain  that  it  is  also  with- 
out particular  legal  rights,  and  is  necessarily 
beyond  the  sphere  of  positive  law. 

That  the  latter,  admitting  the  former  theorv, 
is  logically  correct,  it  seems  not  difficult  to  estab- 
lish. For  as  rights  and  duties,  whether  legal  or 
moral,  are  correlative,  one's  right  to  do  a  thing 
merely  consisting  in  his  capacity  of,  with  the 
aid  of  public  officers,  .preventing  others  from  or 
punishing  them  for  stopping  nim;  and  as  in 
every  developed  system  of  law  wnich  accom* 
plishes  its  main  purix)se,  the  prevention  of  blood- 
shed, he  has  a  right  to  every  act  from  which  he 
is  under  no  le^al  duty  to  forbear, — the  State,  if 
it  can  be  considered  as  standing  in  any  other 
relation  to  law  than  as  its  creator,  and  is  subject 
to  no  duties,  must  have  a  right  to  everythmg, 
and  it  is  absurd  to  speak  of  its  having  more  to 
one  than  to  another. 

A  theory  so  much  at  variance  with  our  com- 
mon modes  of  thought,  however,  in  spite  of  our 
respect  for  those  who  defend  it,  should  be  exam- 
ined carefully  before  it  is  allowed  general  accep- 
tance. The  argument  in  its  support  may  be 
briefly  stated.  Law,  it  is  said,  is  a  rule  of  con- 
duct prescribed  and  enforced  by  the  State.  If 
the  State  be  subject  to  \t,  then  it  is  in  subordi- 
nation to  itself,  which  is  an  absurdity.  An  in- 
•dividuid  is  only  subject  to  a  duty  when  he  is 
compelled  to  act  or  rorbear  by  the  State ;  which, 
as  it  is  impiossible  for  it  to  tie  both  master  ana 
servant,  cannot  properly  be  said  to  compel  itself, 
and  hence  must  oe  free  from  duty.  Therefore, 
when  the  seat  of  the  sovereign  power  of  a  com- 
munity is  ascertained,  the  limits  of  law  are 
reached,  for  the  creator  cannot  be  subject  to  his 
creature.  ''Besides,"  sa}8  Austin,  'Vhere  the 
sovereign  government  appears  in  the  character 
of  defendant,  it  appeals  to  a  claim  founded  on  a 
so-called  law  which  it  has  set  to  itself.  It  there- 
fore may  defeat  the  claim  by  abolishing  the  law 
entirely,  or  by  abolishing  tne  law  in  the  partic- 
ular or  specific  case.  Where  it  appears  m  the 
character  of  demandant,  it  apparently  founds  its 
claim  on  a  positive  law  of  its  own,  and  it  pursues 
its  claim  judicially.  But  althouffh  it  reaches 
its  purpose  through  a  general  ana  prospective 


rule,  and  through  the  medium  of  judicial  proceed- 
ure,  it  is  legallv  free  to  accomplish  its  end  by  an 
arbitrary  or  irregular  exercise  of  its  legallv  un- 
limited power."  (Austin's  Jurisprudence,  4th  ed, 
London,  1873,  vol.  i.  p.  296\ 

The  fallacy,  as  is  usually  the  case,  will  be 
found  to  lurk  in  a  confusion  of  two  ideas,  repre- 
sented by  a  single  term.  The  word  "State"  mav 
mean  either  the  concrete  collection  of  individ- 
uals who  form  the- governing  body  of  a  society, 
or  an  abstraction  otherwise  expressed  by  the  term, 
"  its  organized  power."  That  the  latter  is  not 
subject  to  municipal,  law,  which  onl^  occupies 
itself  with  tangible  objects,  is  self-evident ;  but 
this  rule  does  not  apply  to  the  former. 

The  organized  power  of  society  cannot  be  prop- 
erly said  to  be  subject  to  the  law  of  which  it  is  a 
part ;  but  the  men  who  wield  the  power  are,  col- 
lectively as  well  as  individually,  restrained  from 
passing  its  limits  until  they  have  been  enlarged. 
The  ultimate  seat  of  the  sovereign  power  of  the 
United  States  is  in  three-fourths  of  the  sovereign 
powers  of  the  States.  But  even  they,  without 
the  consent  of  their  separate  governments,  could 
not  lawfully  destroy  the  individual  existence  of 
the  rest,  as  Louis  Napoleon  did  that  of  the  French 
Provinces,  unless,  indeed,  they  should,  by  im- 
peachment and  appointment,  place!  a  set  of  men 
upon  the  bench  wno  would  declare  a  nullity  the 
constitutional  provision,  "that  no  State,  with- 
out its  consent,  shall  be  deprived  of  its  equal 
right  of  sufiTrage  in  the  Senate."  But.  until  one 
of  these  things  had  been  accomplished,  the  gov- 
erning body  would  be  powerless  in  the  matter 
unless  it  subverted  the  law  by  force,  which  can 
be  accomplished  by  a  minority,  as  has  been  re- 
cently proved  in  the  Southern  States.  And  as 
in  the  science  of  pure  mechanics,  so  in  that  of 
jurisprudence,  friction,  which  here  results  from 
the  conflict  of  law  with  morality,  or,  if  the  reader 
prefer  the  term,  public  opinion,"  must  be  elimi- 
nated from  our  calculations.  A  revolution,  no 
matter  how  peaceably  conducted,  is  still  illegal. 

Moreover,  the  fact  that  a  law  may  be  repealed 
is  no  more  inconsistent  with  its  existence  than 
that  it  may  be  overturned  by  force.  Austin's 
reasoning,  that,  because  the  government  ma^  re- 
peal the  law  by  which  it  has  bound  itself,  it  is 
under  no  leeal  duty  to  obey  it,  would  ejjually 
prove 'that  Jonn  Doe  is  under  no  obligation  to 
pay  his  debt  to  Richard  Styles,  because  Congress 
may  at  any  time  pas^  a  bankrupt  law  discharg- 
ing him.  Nor  is  the  argument  of  Mr.  Dicey  of 
much  more  weight ;  when  speaking  of  Pr6fes8or 
Holland's  statement,  that  in  public  law  (Hol- 
land's Elements  of  Jurisprudence,  p.  79),  "  the 
State'  is  present  as  arbiter,  but  is  at  the  same 
time  one  of  the  parties  interested,"  and  that  ''law 
without  an  arbiter  is  a  contradiction  in  terms," 
he  says  (2  Law  Magazine  and  Review,  4th  se- 
ries, p.  395)  ;  "Surelv  an  arbiter  who  arbitrates 
between  himself  ana  another  is  in  strictness  no 
arbiter  at  all.  *  *  *  The  very  term  implies  the 
existence  of  at  least  three  persons.  Where  the 
State  arbitrates  between  itself  and  another  per- 
son, there  are,  turn  it  which  way  you  will,  only 
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two  parties  to  the  transaction;"  whence  he 
claims  that  it  cannot  be  properly  termed  a  legal 
one.  Here,  again,  appears  the  confusion  be- 
tween the  two  ideas  attached  to  the  word  ''State." 
The  judge  is,  to  be  sure,  a  part  of  the  organized 

power  of  society,  but  is  by  no  means  the  same  as 
the  person  or  personp  in  whom  is  the  supreme 
power  of  enacting  laws,  and  who  are  most  di- 
rectly interested  in  the  result  of  the  lawsuit. 
He  frequently  belongs  to  a  political  party  which 
is  in  the  minority,  and  his  interests  may  lie  in 
deciding  against,  rather  than  for,  those  who  are 
represented  by  the  name  in  the  title  of  the  cause ; 
and,  if  he  have  a  permanent  tenure,  of  office,  is 
independent  of  them. 

If,  then,  the  above  reasoning  be  correct,  no 
fault  can  oe  found  with  the  recent  statement  of 
the  Supreme  Court  of  the  United  States,  that 
the  maxim  ''the  kin^  can  do  no  wrong"  has  no 

Blace  in  American  jurisprudence  (Langford  v. 
fnited  State3, 101  U.  S.  341)  ;  and  there  is  there- 
fore no  reason  why  it  should  not  eventually  be 
abolished  from  that  of  all  countries.  An  exces- 
sive respect  for  the  writings  of  John  Austin, 
upon  whose  great  talents,  in  obedience  to  the 
law  of  reaction,  almost  as  much  too  high  an  es- 
timate is  probably  now  placed  as  they  were  too 
meanly  rated  during  his  lifetime ;  an  insularity 
of  thought  which  seems  to  prevent  most 
Englishmen  from  seeking  for  truth  beyond 
the  limits  of  Great  Britain;  and  possibly  the  re- 
flex of  the  teachings  of  an  anthropomorphic 
theory  of  religion, — ^have  hitherto  prevented 
those  who  have  analyzed  public  law  from  sepa- 
rating the  accidents  attached  to  i)ersonal  from 
the  essential  elements  which  continue  in  self- 
government,  its  highest  form.  Otherwise,  it 
would  have  been  observed  ere  now,  that,  in  this 
country  at  least,  the  regulation  of  the  mutual 
rights  and  duties  between  individuals  and  the 
State,  like  those  between  individuals  themselves^ 
has  piissed  through  the  stages  of  evolution  from 
disorder,  through  custom  and  morality,  to  posi* 
tiye  law.  And  the  perception  of  this  truth 
would  help  men  to  realize  that  the  establish- 
ment of  a  true  international  law  is  not  only  not 
impossible,  but  less  distant  than  is  usually  sup- 
posed. Nor  is  this  discussion  without  practical 
value.  The  great  failing  of  the  common  law, 
due  to  its  growth  by  and  encouragement  of  ^  in- 
direct judicial  instead  of  direct  statutory  legislar 
tion,  is  the  resulting  tendencv  in  men  brea  un- 
der it  to  loose  modes  of  thought  and  want  of  pre- 
cision in  expression.  If  we  are  to  avoid  much 
trouble  in  the  age  of  codification,  which  is  clearly 
at  hand,  there  must  be  a  great  advance  in  our 
capacity  for  the  drawing  and  the  interpretation 
of  statutes.  For  those,  and  even  the  constitu- 
tions, of  the  present  day  abound  in  commands  of 
imperfect  obligation  and  phrases,  which,  before, 
ana  sometimes  even  after,  thev  have  been  passed 
on  by  the  courts,  are  hdpelessly  obscure.  Noth- 
ing will  help  us  more  in  this  than  accurate  defi- 
»^*^ons  and  clear  ideas  of  the  leading  terms  of 


law ;  and  these  it  will  be  hard  to  obtain  until 
the  scope  of  law  itself  is  understood: 

Roger  Foster. 
— American  Law  Review. 


♦  • » 


MAINE. 

{JSiq>reme  JwKeiai  Court) 

Strout  V.  Proctor. 

Attorney  and  Client — Du/barring  AUomey. — P., 
an  attorney  at  law,  was  charged  with  violating 
his  official  oath  in  not  conducting  himself  in  his 
office  with  all  good  fidelity  to  his  clients :  and  it 
was  set  out  that  by  false  pretences  ana  reprc^ 
sentations  he  obtained  the  signature  of  Mrs.  H. 
to  a  bill  of  sale  of  her  household  goods  and  other 
chattels  to  his  wife:  that,  after  obtaining  the 
the  bill  of  sale,  he  advised  and  induced  her  to 
leave  the  State,  falsely  alleging  that  she  was 
about  to  be  arrested  by  an  officer  and  put  in 
prison,  and  that  it  was  necessary  for  her  to  leave 
the  State  immediately  to  avoid  arrest ;  that,  after 
her  departure  he  took  possession  of  the  property 
and  retused  to  deliver  tnem  up  to  Mrs.  H.,  who 
was  compelled  to  bring  replevin  to  recover  the 

foods,  in  which  action  she  recovered  judgment. 
leldj  that,  by  assuming  to  advise  and  act  for 
Mrs.  H.  under  the  circumstances  of  this  case,  he 
subjected  himself  in  his  relations  with  her  to 
the  obligations  of  an  attorney  to  his  client.  The 
case  presented  is  one  which  not  only  warrants, 
but  requires  the  removal  of  P.  from  the  office  cf 
attorney  and  counsellor  of  this  court. 


#  • » 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Aug.  17, 188L] 


No.  1186.  Samnel  Hofflnlre  v,  A.  H.  Canaid«  Error  to 
the  District  Ooart  of  Morrow  County.  Andrews  A  AUi- 
son  and  G.  W.  Geddes  for  plaintiff. 

1186.  James  G.  Miles,  assignee  v.  B.  W.  Simlngton  et 
al.  Error  to  the  District  Court  of  Morrow  Oonn^.  A. 
K.  A  J.  C.  Dunn  for  plidntiff ;  Dalrymple  A  PoweU  and 
J.  J.  Guriey  for  defendants. 

1187.  Julius  L.  Lamprecht  et  al.  v,  John  G.  Kehr- 
wicker.  Error  to  the  District  Court  of  Morrow  County. 
A.  K.  A  J.  C.  Dunn  for  plaintilAi ;  Thomas  E.  Duncan  and 
Olds  A  Dickey  for  Defendant. 

118S.  Enoch  Hl«^ns  v.  Joseph  Grove.  Error  to  the 
District  Court  of  filorrow  County.  A.  K.  A  J.  C.  Dunn 
for  plaintiff;  Dalrymple  A  PoweU  for  defendant, 

1188.  Enoch  Higsins  v.  Milton  Grove.  Error  to  the 
District  Court  of  fiu>rrow  Countv.  A.  K.  A  J.  C.  Dunn 
for  plaintiff;  Dalrymple  A  Powell  for  defendant. 

1140.  First  National  Bank  of  Mount  Gilaad  v.  Jason  J. 
Cover,  assignee.  Error— Reserved  in  the  District  Court 
of  Morrow  County.  Dalrymple  A  PoweU  for  plaintiff; 
A.  K.  A  J.  C.  Dunn  for  defendant. 

1141.  Adam  F.  Mike  v.  John  C.  Toungblood.  Error  to 
the  District  Court  of  Stark  County.  liVnch,  Day  A 
Lynch  for  plaintiff;  J.  Amerman  and  J.  J.  marker  for  de- 
fendant. 

1142.  Joseph  Socle  v.  Village  of  Nelsonville.  S<rror  to 
the  District  Court  of  Athens  County.  De  Steignerdk 
Jewett  for  plaintiff;  Grosvenor  A  Jones  for  defendant. 

1148.  Mary  £.  Bierce  et  al.  v.  Elisabeth  Bieroe  et  al. 
Error  to  the  District  Court  of  Pickaway  County.  Ram- 
sey, Matthews  A  Ramsey  for  plaintliflk 

1144.  Alexander  Starbuck  et  aL  v.  Leo  A.  BriflnL  Er- 
ror to  the  District  Court  of  Hamilton  County.  Hama^, 
Matthews  A  Ramsey  for  plaintiflb;  Long  Kramer  A  Kim- 
mer  for  defendant. 
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C^frio  h^aw  Jourfiaf^ 


COLUMBUS,  OHIO,  :       :    AUGUST  26,  1881. 


PERGONAL. 

— Hon,  R.  A.  Harrison  has  returned  from 
several  wea^s  sojourn  in  Canada,  looking 
rugged  and  hearty,  after  a  much  needed  rest. 

—Hon.  G.  G.  Collins  left  for  New  York 
City  Monday  last,  to  be  gone  about  two 
weeks. 

— Secretary  of  State  Townsend  has  our 
thanks  for  a  copy  of  the  last  annual  report 
from  his  office,  just  received. 

— Counselor  Ferd.  Siegel,  of  the  Columbus 
bar,  is  back  again  from  a  beneficial  trip 
among  the  northern  lakes. 

— Amos  Denison,  Esq.,  Secretary  of  the 
Cleveland  Bar  Association,  will  be  supported 
by  the  Cuyahoga  Republicans  this  fall  for 
State  Senatorial  honors.  Mr.  D.  is  a  young 
lawyer  of  fine  ability,  sterling  integrity  and 
good  habits,  and  will  do  good  service  as  a 
Senator,  if  elected. 

— The  law  firm  of  Fraze  &  Welsh,  of  Ak- 
ron, 0.,  is  presented  to  the  refers  of  the  Law 
JouBNAL,  in  our  advertising  columns,  this 
week.  We  can  recommend  them  as  corres- 
pondents of  undoubted  reliability,  and  that 
business  entrusted  to  them  will  be  prom'ptly 
attended  to  and  faithfully  accounted  for. 

— ^The  newly-formed  legal  firm  of  Norris  & 
HowdoUy  of  !K!ent,  Ohio,  place  their  card  in 
oar  advertising  columns  this  week.  Mr.  Nor- 
ris has  been,  for  several  years,  one  of  the 
leading  lawyers  of  Portage  county,  while  Mr. 
Howdbn  is  a  graduate  of  the  Cincinnati  Law 
School,  admitted  with  the  class  of  June, 
1881.  These  gentlemen  will  be  «afely  en- 
trusted with  legal  business,  and  will  bring 
amply  sufficient  ability  to  its  transaction. 


»• » 


Thb  vacation  season  is  drawing  to  a  close, 
and  members  of  the  bench  and  bar  will  soon 
be  back  at  work  again,  hearing  and  trying 
the  knotty  questions  of  the  law.  The  Law 
JoxnEUTAL  will  endeavor  to  keep  apace  with  the 
work  and  progress  of  the  profession,  and  with 
all  due  haate  diffuse  the  Ohio  law  as  soon  as 


the  Judges  of  the  Supreme  Court  read  their 
opinions  and  hand  them  down  for  promulga- 


tion. 


» • » 


Records  and  Briefs. — Attention  is  called 
to  the  facilities  of  the  Ohio  Law  Journal 
printing  department  for  executing  promptly 
orders  for  Records,  Briefs,  Book  and  Com- 
mercial printing  generally.  Our  type  being 
new  and  of  approved  styles,  we  are  enabled 
to  execute  all  orders  in  first-class  manner  and 
in  the  shortest  time  possible.  We  will  take 
pleasure  in  filing  Records,  Briefs,  and  other 
papers,  with  the  Supreme  Court,  for  our  pa- 
trons. 


» < » 


In  the  Supreme  Court  of  Iowa  it  was  recently 
held  (in  State  v.  Schultz,)  that  one  who,  though 
not  a  graduate  in  medicine  is  a  specialist  in  the 
treatment  of  diseases,  and  administers  medicine 
to  a  patient  with  the  honest  intention  and  ex- 
pectation of  a  cure,  is  not  liable  criminally  for 
death  caused  thereby. 

JOURNALISTIC  *  ADVANCEMENT. 


Legal  journalism  has  received  a  wonderful 
impetus  within  the  past  decade^  For  years  it 
shared  the  conservatism  of  the  profession  and 
seemed  to  abhorifhat  is  commonly  called  enter- 
prise as  thoroughly  as  did  the  lawyer  of  the 
olden  days,  who  armed  himself  mp  a  vie, with  the 
etiquette  of  a  lofty  calling.  We  used  to  contemn 
that  gross  characteristic  of  common  men,  styled 
energy,  as  wholly  as  did  Mortimer  Lightwood, 
througn  whom  Dickens  has  made  the  briefless 
barrister  immortal.  But  of  late  the  most  sensi- 
tive of  us  must  admit  that  the  tendency  of  law- 
yers and  lawyers'  literature  is  in  the  other  direc- 
tion. One  publishing  house  now  sends  us  all  the 
opinions  of  the  courts  of  last  resort,  of  some  dozen 
States,  and  for  good  measure  adds  those  of  the 
Circuit  Court  of  the  United  States.  The  South, 
too,  is  not  behind  the  North  in  this  field,  as  wit- 
ness McGloin's  Reports  of  all  the  I^uisiana  cases, 
and  the  new  departure  of  the  Kentucky  Law  Jdur- 
nal  We  may  well  expect  a  new  reaime  in  law 
when  a  learned  and  honored  judge  of  .New  York, 
in  an  address  to  the  graduating  class  of  the  Co- 
lumbia Law  School,  boldly  espouses  and  defends, 
on  high  moral  grounds,  the  practice  of  taking 
cases  on  contingent  compensation.  Without 
now  explaining  our  views  on  this  question,  it  is 
not  too  much  t6  say  that  it  denotes  a  radical 
change,  either  for  good  or  evil ;  for  if  it  is  right 
it  is  &r  better  that,  after  such  discussion  as  it 
will  now  receive,  it  be  openly  acknowledged  as  a 
sound  rule  of  professional  procedure,  than  that 
it  shall  continue  under  the  ban  of  professional 
ethics,  and.  yet  secretly  adopted  and  practiced 
by  almost  every  member  of  the  pnrfession.    But 
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whether  lawyers  shall  or  shall  not  still  be  hedged 
about  by  a  time-honored  conception  of  morals, 
we  see  with  unalloyed  satisfaction  the  improve- 
ment of  Law  Journals.  The  latest  ana  most 
comprehensive  advance  in  this  particular  of  the 
year,  or  indeed  of  any  year,  is  the  proposed  ex- 
tension and  enlargement  of  the  Ohio  Law  Jour- 
nal. It  is  but  fair  to  say  that  no  paper  has  im- 
proved more  rapidly  in  the  last  few  months  than 
it;  but  the  announcement  it  makes  in  its  issue 
of  the  7th  of  July  almost  takes  one's  breath  away. 
It  proposes  to  puolish  all  the  opiniom  of  the  courts  of 
last  resort  of  all  the  States  as  soon  as  possible  after 
being  delivered.  This  certainly  marks  the  hish 
tide  of  enterprise  in  this  department,  and  whue 
we  yield  in  advance  our  hearty  admiration  for 
the  plucky  spirit  that  prompts  the  venture,  we 
withhold  our  further  juagment  until  we  see  it  be- 
fore us  in  tangible  sha^pe. — T/ie  Western  JarUt, 

[The  proprietors  of  the  Ohio  Law  Journal 
propose  to  publish,  monthly,  the  National 
Reporter,  which  is  to  contain  all  the  decis- 
ions of  the  courts  of  last  resort  of  all  the 
States,  as  soon  as  they  can  be  obtained  from 
the  courts.  The  Ohio  Law  Journal  will  con- 
tinue as  a  weekly  publication.] 


A 
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SUPREME  COURT  OP  OHIO. 


James  Barnbtt 
Angeline  Ward. 


1.  Words  charging  a  woman  with  sleeping  with  a  man 
not  her  liuaband,  impute  to  her  a  want  of  chastity,  and 
therefore  are  actionable  per  Me, 

2.  The  fact  that  a  woman  be^ra  a  diflferent  name  fW>m 
a  person  with  whom  she  is  chi|rKed  to  have  been  intimate, 
tends  to  prove  that  she  is  not  the  latter's  wlJe. 

3.  The  defendant,  in  an  action  of  slander,  was  charged 
with  saying  of  the  plaintiff  that  she  slept  with  a  man, 
not  her  husband.  The  proof  showed  the  statement  to 
be  that  such  person  was  In  bed  with  her.  Hetd,  the  want 
of  correspondence  between  the  allegation  and  proof 
raises  a  mere  qnestion  of  variance,  and  Is  Dot  a  failare  of 
proof  within  the  meaning  of  section  188  of  the  code  of 
civil  procedure. 

Error  to  the  District  Court  of  Warren  County. 

The  action  below  was  brought  by  Angeline 
Ward  against  James  Barnett,  upon  a  petition  in 
the  following  words  and  figures :. 

The  plaintiff,  at  the  time  of  the  committing 
by  the.  said  defendant  of  the  g[rievances  herein- 
after named,  was,  and  still  is,  an  unmarried 
woman,  and  did  then  sustain  a  good  name  and 
character  among  her  neighbors  and  acquaint- 
ances for  virtue  and  chastity,  and  was  never 
suspected  of  the  crime  of  fornication.  Yet  the 
saia  defendant,  well  knowing  the  premises,  and 
maliciously  intending  to  injure  the  good  name 
and  character  of  the  said  plaintiff,  and  to  cause 
it  to  be  believed  that  she  had  been  unchaste  and 
uilty  of  fornication,  on,  to  wit,  October  20,  A. 

.  1873,  at  Warren  county,  Ohio,  in  a  certain 
discourse  ^^hich  he  there  had,  of  and  concerning 
the  plaintiff^  atid  in  the  presence  and  hearing  (h 
divers  |B;ood  people,  falsely  and  maliciously  spoke 


iS 


and  publiiBhed,  of  and  oonoerning  the  said  plain- 
tiff, the  false,  scandalous  and  malicious  words 
following: 

1.  That  is  to  say,  '*  She ''  (meaning  the  plain- 
tiff), "  slept  with  John  Fox." 

2.  "  Angeline  Ward "  (meaning  the  plain- 
tiil),  "was  sleeping  with  John  Fox"  (meaning 
an  unmarried  man),  "when  her  watch  waast^ 
len." 

3.  "Fox"  (meaning  an  unmarried  man, as 
aforesaid),  "  said  he  was  sleeping  with  Angeline" 
(meaning  the  plaintiff),  "  when  her  watch  was 
stolen." 

4.  "She"  (meaning  the  plaintiff][,  "was 
sleeping  with  John  Fox"  (a  man  having  that 
name),  "  when  her  watch  was  stolen." 

5.  "Angeline  Ward  "  (meaning  the  plaintiff) 
"  was  sleeping  with  John  Fox  "  (meaning  a  man 
who  had  before  that  time  stolen  the  plaintiff^s 
watch)  "  when  her  watch  was  stolen." 

6.  "She"  (meaning  the  plaintiff),  "was 
sleeping  with  Fox"  (meaning  a  man  by  the 
name  of  John  Fox),  "  the  night  her"  (the  plain- 
tiff* s)  "  watch  was  stolen." 

7.  "John  Fox"  (meaning  a  man  who  had 
stolen  plaintiff^s  watch)  "was  sleeping  with 
Angeline"  (meaning  the  plaintiff)  "when  her 
watch  was  stolen." 

And  by  means  of  the  speakitfg  of  said  defam- 
atory words  the  said  plaintiff  hath  been  greatly 
injured  in  her  good  name  and  character,  to  the 
damage  of  the  plaintiff  $10,000. 

To  this  the  defendant  demurred. 

First — For  the  reason  that  the  words  set  forth 
did  not  import  the.crime  of  fornication. 

Second— Petition  did  not  statp  &ct8  suflScient 
to  constitute  a  caus6  of  action. 

The  demurrer  was '  overruled,  and  the  follow- 
ing answer  was  filed  by  defendknt : 

First — He  denies  that  he  sjx)ke  the  words  in 
the  petition  set  forth  by  plaintiff  as  spoken  by 
him,  and  denies  that  he  spoke  either  oi  the  seta 
of  words  in  the  petition  set  forth,  and  charged 
in  manner  and  form  as  therein  set  forth;  Und  he 
denies  any  and  all  malice  therein  charged. 

Second — He  denies  that  the  plaintiff  sustained 
damages  or  was  injured,  as  in  the  petition  set 
forth ;  and  he  denies  each  and  every  materiJEd 
allegation  inlaid  petition  set  forth. 

The  case  went  to  trial  upon  the  following  tes- 
timony : 

Lewis  Hurst  testified:  That  the  defendant 
^stated,  in  his  hearing,  the  following  woords  of  and 
concerning  the  plaintiff:  "How  in  the  devil 
did  he  come  to  get  it  without  he  had  been  sleep- 
ing with  her?" 

Ann  Tumey  testified:  That  the  defendant 
stated  in  her  nearing,  "That  is  how  he  came  to 
find  the  watch ;  he  was  in  bed  with  her." 

Thomas  Tumey  testified :  That  the  defendant  star 


bed  with   her,  and   that   is   how  be  fimndtho 
watch.'    A  few  days  after  defendant  waa  at  my 
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house,  and  he  said  '  the  wav  he  (  Fox  )  found  the 
watch,  he  was  in  bed  with  her?"' 

William  BuU  testified :  The  defendant  was  go- 
ing to  Franklin  and  asked  him  to  ride  with  him, 
and  he  (witnesfl)  got  in  defendant's  wagon,  and 
defendant  said :  "  He  had  heard  that  the  fellow 
was  sleeping  with  hor,  and  he  wondered  how  he 
had  got  the  watch.'' 

And  this  being  all  the  testimony  offered  by 
the  plaintiff,  she  rested. 

And  thereupon  defendant,  by  his  counsel, 
moved  the  court  to  arrest  the  testimony  from  the 
jury,  and  to  direct  a  nonsuit,  for  the  reason  that 
the  testimony  of  the  plaintiff  did  not  sustain 
the  allegations  in  the  petition,  and  because  the 
words  proved  are  not  the  words,  nor  the  sub- 
stance of  the  words,  alleged  in  the  petition. 
And  the  court  sustained  the  motion,  and  the 
plaintiff  excepted  to  the  ruling  of  the  court,  and 
thereupon  moved  to  amend  her  {letition  by 
alleging  the  words  as  proved  by  the  witness  Tur- 
ney.  And  it  appearing  that  the  words  so  proven 
by  Turney  were  spoken  before  the  filing  of  the 
petition,  and  more  than  one  year  before  said 
motion,  the  court  overruled  said  motion  to 
amend,  and  to  which  ruling  the  plaintiff  except- 
ed, ana  judgment  was  rendered  for  the  defend- 
ant; whereupon  the  plaintiff  tendered  her  bill 
of  exceptions,  which  was  signed  and  seided  b^ 
the  court,  and  contained  the  proceedings,  evi- 
dence and  rulings  of  the  court,  as  herein  above 
set  forth. 

On  petition  in  error  the  district  court  reversed 
the  judgment  of  the  court  of  common  pleas,  and 
remanded  the  cause  for  a  new  trial.  It  is  here 
sought  to  reverses  the  judgment  of  the  district 
court. 

BOYNTON,  J . 

It  has  long  been  the  settled  law  of  this  state, 
that  word9  uttered  in  the  presence  and  hearing 
of  others,  imputing  to  a  woman  a  want  of  chas- 
tity, are,  in  themselves,  actionable.  It  being 
their  immediate  and  direct  tendency  to  exclude 
her  from  society,  and  to  bring  her  into  di»- 
(^race  among  those  who  may  credit  the  charge 
imputed,  thereby  producing  an  injury  from 
which  oamage  necessarily  results,  a  presump- 
tion of  damage  is  made  U>  supply  the  place  of 
actual  proof.  The  plaintiff  in  error,  not  doubt- 
ing the  tule  thus  stated,  claims,  nevertheless, 
that  thei  judgment  of  the  district  court  ou^t  to 
be  reversed  upon  each  of  three  grounds.  First. 
That  the  charge  laid  in  the  petition  does  not 
impute  a  want  of  chastity  to  tne  defendant  in 
error.  Secondly.  That  it  was  not  made  to  ap- 
pear that  she  was  an  unmarried  woman ;  and 
tastbr,  that  there  is  a  fatal  variance  between  the 
wonxB  laid  and  the  proof  received  to  sustain 
them.  Both  courts  below  were  of  the  opinion 
that  the  facts  stated  in  the  petition  constituted 
a  cause  of  action,  and  in  that  opinion  we  fully 
concur.  The  plain  and  obvious  import  of  the 
language,  charging  the  defendant  in  error  with 
sleeping  with  John  Fox.  during  the  night  her 
watch  was  stolen,  was  to  impute  to  her  illicit 
intercourse    with  Fox.    No  on^  could  hear  the 


language  uttered  without  understanding  from  it 
that  the  person  uttering  it  intended  to  charge 
that  such  intercourse  had,  in  fact,  taken  place. 
As  was  said  in  Shields  v.  Cunningham^  1  Biackf. 
86,  a*  phraseology  more  indecent  might  have 
been  used,  but  no  set  of  words,  however  plain 
and  explicit,  would  have  conveyed  the  idea  with 
more  certainty.  See  Townshend  on  Slander, 
Libel,  §  172;  Guard  v.  Risk,  11  Ind.  156. 

The  objection  that  no  testimony  was  offered, 
showing,  or  tending  to  show,  that  the  plaintiff 
was  an  unmarried  woman  is  equally  untenable. 
It  is  quite  immaterial  whether  she  was  married 
or  single.  It  is  only  important  to  know  that  she 
was  not  the  wife  of  Fox,  and  this  presumptively 
appeared  from  the  circumstances  that  she  did 
not  bear  his  name.  If^  in  the  face  of  this  pre- 
sumption, and  notwithstandinff  it,  it  was 
claimed  tnat  she  was  the  wife  of  Fox,  the  bur- 
den was  on  the  defendant  below  to  establish  the 
fact  by  proof. 

It  is  finally  objected^  that  there  is  a  fatal  vari- 
ance between  the  worus  laid  in  .the  petition,  and 
those  proved  to  have  been  spoken. 

If  tne  validity  of  this  objection  were  to  be  de- 
termined by  the  rules  soveming  the  practice 
before  the  adoption  of  tne  code^  more  difficult 
question  would  perhaps  arise.  The  rule  at  com- 
mon law  required  the  words  to  be  proved  sub- 
stantially as  laid.  Numerous  cases  held,  that 
the  same  meaning,  in  different  words,  would  not 
support  the  charge.  However  this  may  have 
been  under  the  lormer  practice,  the  question 
arising  under  the  objection  here  made  is  to  be 
determined  by  the  rules  established  bv  the  code. 
Thomas  Turney  testified,  that  the  derondant  be- 
low stated  in  his  hearing,  of  and  concerning  the 
plaintiff^  that  'Hhe  way  he.  Fox,  found  the 
wateh,  he  was  in  bed  with  her." 

Without  looking  into  other  parts  of  the  testi- 
mony, we  think  the  variance  between  this  lan- 
guage and  the  words  alleged  to  have  been 
spoken  was  not  such  as  to  justify  the  court  in 
arresting  the  case  from  the  jury,  and  in  direct- 
ing a  nonsuit.  The  code  provides^  that  no  vari- 
ance between  the  allegation  in  a  pleading;  and 
the  proof  is  to  be  deem^  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  preju- 
dice, in  maintaining  his  action  or  defense  on 
the  merits.  Whenever  it  is  alleged  that  &  party 
has  been  so  misled,  that  fact  must  be  proved  to 
the  satisfaction  of  the  court,  and  it  must  also  be 
shown  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to 
be  amended,  upon  such  terms  as  may  be  just. 
Code,  §181. 

The  court  is  not  authorized,  in  view  of  this 
provision,  to  determine  from  nearing  the  testi- 
mony of  the  witnesses  given  at  the  trial,  whether 
the  variance  is  so  far  material  as  to  have  misled 
the  defendant  to  his  prejudice,  unless  the  allega- 
tion to  which  the  proof  is  directed  is  so  far  un- 
proved in  ite  general  scope  and  meaning,  as  to 
amount  to  a  failure  or  proof.  Code^  9  188. 
Where  there  is  not  such  failure  of  proor,  in  order 
to  invoke  the  action  of  the   court,  it  must  h% 
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shown,  not  only  that  the  party  has  been  misled 
to  his  prejudice,  by  the  variance,  but  the  respect 
in  which  he  has  baen  misled  must  also  be  made 
to  appsur  to  the  satisfaction  of  the  court. 

The  court  then  determines  whether  it  will 
grant  leave  to  amend  or  not.  If  leave  is  granted 
the  trial  proceeds,  unless  a  continuance  becomes 
necessary  by  reason  of  the  amendment.  In  the 
present  case,  it  not  only  was  not  shown  that  the 
defendant  balow  was  misled  to  his  prejudice  by 
the  supposed  variance,  but,  that  he  was  so  mis- 
led was  not  even  suggested.  Indeed,  it  is  not 
easily  seen  how  he  could  have  been  misled  by  a 
variance  so  slight.  The  words  proved,  as  well 
as  those  in  which  the  charge  was  laid,  imputed 
to  the  plaintiff  below  a  want  of  chastity.  The 
words  proved  were  slightly  variant  from  those 
alleged,  but  they  were  clearly  of  *  the  same  im- 
port and  meaning.  That  the  defendant  below 
could  have  been  misled  by  a  diffiirence  in  phra- 
seology apparently  so  immaterial,  is  hardly  to 
be  believeu. 

At  all  events,  in  the  absence  of  any  claim,  or 
showing,  that  the  defendant  balow  was  misled 
to  his  prejudice  by  the  variance,  the  court  was 
not  authorized  to  dismiss  the  action. 

It  follows,  therefore,  that  there  was  no  error  in 
the  judgment  of  reversal. 

Judgment  afiirmrid. 

[This  case  will  appsar  in  36  0.  S.] 


♦  <  ♦ 


SUPREME  COURT  OP  OHIO. 


Maria  Collier 


V. 


John  Grimesey  et  al. 


A  testator  by  his  wlU  gave  to  bin  widow  tbe  use  of 
oertain  real  estate  during  widowhood .  and  provided,  that 
when  she  ceased  td  be  his  widow  "tbe  profita  and  bene- 
fitH"  of  the  land  Hhould  be  equally  divided  between  his 
children  and  a  grandHon.  He  then  directed  that  when 
his  son  Samuel  Hhou Id  arri\o  at  the  age  of  twentv-one 
veani,  the  land  aliould  be  aold,  provided  his  wife's  wldow- 
n«>«»d  should  have  ceased  bofore  that  time,  and  directed 
the  proceeds  of  the  sale  to  be  divided,  to  two  of  his  sons 
and  his  grandscni  two  shares  each,  and  to  the  rest  of  his 
children  onn  share  eaich.  He  apnolnted  ezecut4)rs  **to  act 
and  see  the  acofinipilshmont  ot*^  his  will,  according  to  its 
true  intent  and  meanin^c-    Held: 

1.  That  by  tlie  terina  ''profits  and  beneflts*'  tbe  tes- 
tator did  not  intend  to  devise  the  fee. 

2.  That  the  dlrt«ction  toseU  the  land  was  not   oontin- 

e»nt  ui)on  the  termination  of  the  estate  of  the  widow 
*fore  Samuel  Ijeciime  of  age ;  but  that  the  direction  to 
sell  was  im^ierative,  and  that  the  time  of  the  sale  was  to 
be  alter  Samuel  became  of  age,  and  alter  the  widow's 
estate  ceased. 

8.  That  under  the  dl-eotion  to  sell,  the  land  is  to  be 
regarded,  for  the  purposes  of  distribution,  as  converted 
int<)  money :  and  that  the  children  and  grandohlldren 
took,  at  the  death  of  tbe  testator,  a  vested  interest  in  the 
proceeds  of  the  sale. 

4.  The  duty  of  mUcing  the  sale  and  dividing  the  pro- 
ceeds is  imposed  by  the  will  on  the  executors,  and  as 
one  of  them  declined  tn  qualify,  the  duty  of  executing 
the  trust  devolved,  under  the  statute,  upon  the  other. 

5.  The  grandson  having  died,  his  personal  representa- 
tive, in  au  action  to  enlbrue  the  tmst,  ought  to  bo  made  a 
party. 

Appeal — ^Reserved  in  the  District  Court  of 
Columbiana  County. 

The  plaintiff^  Maria  Collier,  is  the  half  sister. 


on  the  part  of  her  mother,  of  Oris  M.  Painter, 
deceased,  and  as  such  is  the  sole  distributee  of 
his  personal  estate.  The  object  of  the  petition 
is  to  enforce  a  trust  alleged  to  arise  under  the 
fourth  item  of  the  will  of  Samuel  Painter, 
deceased. 

The  following  is  a  copy  of  the  will : 

'*  WkereoB^  I,  Samuel  Painter,  of  Perry  township, 
in  the  County  of  Columbiana,  and  State  of  Ohio, 
being  of  a  sound  and  disposing  mind  and  mem- 
ory, ao  make  this  mv  will,  fSoarhy  rdvoking  all 
other  will  or  wills  nearloj'ore  by  me  made,  this 
ondy  to  be  and  remain  my  last  will  and  CeaCtmoney 
in  manner,  as  follows : 

^'Ist.  I  direct  my  funeral  expenses  and  and 
all  my  just  drpU  to  be  paid. 

*'2a.  I  bequeath  to  my  two  sons  and  grand- 
son, nam^fej^,  Seth  Painter,  Samuel  Painter,  and 
Oris  M.  Painter,  a  certain  tract  of  land,  oeing 
and  lying  in  VamDort  County,  in  the  State  m 
Ohio,  containing  three  hundred  and  thirty  two 
acres  and  seventy  six  hundredths,  foJc&  land  I 
hold  by  patent  from  under  the  hand  of  Martin 
Van  Bliren,  president  of  the  United  States,  dated 
twenty-first  day  of  August,  eighteen  hundred 
and  thirty  seven,  to  them  and  their  habt^  for 
ever  to  be  eqiidey  divided  between  them,  one 
hundred  and  eleven  acres  each. 

''3d.  I  beoueath  to  n^  three  daughters,  muh 
leyy  Louise  Thomson,  wife  of  John  Thomson. 
Lucinda  Grimesey,  wife  of  John  Grimeeey.  ana 
Lydia  Ann 'Painter,  a  certain  tract  of  land  lying 
in  Goshen  township,  Mahaing  County.  State  S 
Ohio,  containing  thirty*two  acres,  to  oe  eq^tdeg 
devided  between  them  according  to  value. 

''4th.  I  will  and  bequeath  to  my  wife  Mary, 
the  hold  and  socUd  use  of  all  my  reaU  estate  not 
heariojbre  bequelh^  so  long  as  she  remains  mv 
widow,  and  at  the  time  she  mselh  to  be  my  wia- 
di/w,  the  proffeta  and  benefits  of  the  above  said 
reael  estate  shall  be  equeku  deoided  between  my 
six  children  and  my  grandson  Oris  Painter,  share 
and  share  alike. 

''I  direct  that  when  my  son  Samkel  Painter 
shall  arm  at  the  age  of  twenty-one  years,  that 
the  above  meiUitm  real  estate  shall  be  sooU,  (pro- 
vided that  my  wife's  widdouhhood  shall  have  aactik 
before  that  time,)  and  to  he  devided  between  them 
as  follows :  Seth,  Samuel  and  Oris  two  shares 
each,  and  the  rest  of  my  children  one  share  each. 

"And  tadley^  I  constitute,  nonutnaie^  and  opoitU 
mj  son  Seth  Painter,  and  my  son-in-law  John 
Grimesey,  my  executors,  to  act  and  see  the  ao- 
comnlishment  of  this,  my  last  ^ill  and  teetimaneg^ 
acoraing  to  the  true  intent  and  meenina  thereof. 
In  witness  thareoU  I  hearunJto  set  my  hand  and 
eeail  this  thirty-first  day  of  August,  in  the  year 
one  thousand  eight  hundred  and  /bmty  eignt." 

The  testator  at  the  date  of  his  will  was  in  the 
QOth  year  of  his  age,  and  he  died  July  29|  1851. 
His  will  was  duly  admitted  to  problate  in  the 
same  year,  and  letters  testamentary  were  granted 
to  John  Grimesey — the  other  executor  named, 
Seth  Painter,  declining  to  accept  the  trust.  The 
widow  elected  to  take  under  tne  wilL  At  the 
date  of  the  will  she  was  fifty-five  years  of  age; 
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and  the  testator's  eon,  Samuel,  was,  at  that  time, 
in  the  9th  year  of  his  age. 

The  widow's  estate  determined  on  May  18, 
1874,  by  her  death.  The  testator  left  six  chil- 
dren surviving  him,  and  his  grandson,  Oris  M. 
Painter,  who  was  a  son  of  a  deceased  son  of  the 
testator.  Oris  died  September  17, 1864,  intestate, 
and  without  issue,  leaving  the  plaintiff  his  half- 
sister,  as  before  stated. 

The  petition  states  that  all  of  the  legatees 
named  m  the  fourth  item  of  the  will,  except  Oris, 
'^conveyed  away  their  interests  in  said  premises, 
under  said  will,  by  deeds  in  fee,  and  that  the  de- 
fendant, John  Pow,  holds  said  interests,  and  is 
now  in  the  possession  of  the  same." 

The  petition  also  avers,  **that  said  real  estate 
was  devispd  to  be  sold  by  said  will,  and  the  pro- 
ceeds to  be  divided  among  the  legatees,  and 
thereby  became  personal  property,  and  that  on 
the  death  of  said  Oris  M.  Painter]|all  his  personal 
estate  descended  to  plaintiff  as  his  sister  of  the 
half  blood,  including  his  interest  of  one-fifth  in 
the  real  estate  aforesaid,  and  that  she,  the  plain- 
tiff, is  the  owner  of  all  said  Oris  M.  Painter's 
interest  in  said  lands." 

The  plaintiff  prays,  in  substance,  for  the  sale 
of  the  premises  oy  the  executor,  and  for  general 
relief. 

John  Grimesey,  the  acting  executor,  and  John 
Pow,  are  made  defendants. 

In  the  court  of  oommon  pleas  the  case  was 
heard  on  petition,  answer  and  reply,  and  a  de- 
cree was  rendered  for  the  plaintiff. 

On  appeal,  the  defendants  on  leave  withdrew 
their  answer,  and  each  filed  a  demurrer  to  the 
petition  on  the  ground  that  there  was  a  defect  of 
parties*  and  alss  on  the  ground  that  the  facts 
stated  did  not  constitute  a  cause  of  action. 

On  the  motion  of  the  defendants  the  cause  was 
reserved  for  decision  by  this  court. 

Clarke  &  McVicker,  for  plaintiff. 

Kennett  &  Ambler,  for  defendants. 

WnrrE,  J. 
•  The  main  controversy  depends  upon  the  con- 
struction of  the  fourth' item  of  the  will.  The 
question  is  whether  the  saU  of  the  lands  therein 
provided  for,  is  directed  to  be  made  on  the  arrival 
of  Samuel  at  the  age  of  twenty-one  years,  and 
after  the  termination  of  the  estate  of  tne  widow ; 
or,  whether  the  direction  to  sell  is  made  contin- 

Snton  the  widow's  estate  terminating  before 
muel's  arriving  at  age.  The  claim  of  the  de- 
fendants is  that  the  power  of  sale  is  thus  contin- 
Knt;  and,  hence,  that  as  Samuel  became  of  age 
fore  the  determination  of  the  estate  of  the 
widow,  the  provision  directing  a  sale  and  the 
division  of  the  proceeds  ceased,  on  his  arriving 
at  age,  to  be  operative.  They  further  claim  that 
on  the  determination  of  the  estate  of  the  widow, 
the  fee  of  the  laud  passed  to  the  children  and 
grandson  of  the  testator,  under  the  devise  of  the 
^profits  and  benefits''  of  the  real  estate.  We  do 
not  question  that  a  devise  of  the  rents  and  profits, 
or  of  the  "profits  and  benefits"  of  lands,  without 
qualification  or  limitation,  will  impliedly  'carry 
the  fee.    But  in  order  to  determine    whether 


there  is  such  qualification  or  limitation,  we  must 
look  into  the  whole  will,  with  the  view  of  ascer- 
taining the  sense  in  which  the  terms  were  used 
by  the  testator;  and  when  such  sense  is  ascer- 
tained to  give  it  the  effect  intended.  Such  terms 
cannot  be  )ield  to  carry  the  fee  when  it  appears 
from  other  parts  of  the  will  that  the  fee  is  other- 
wise disposed  of. 

Whetner  the  fee  is  otherwise  disposed  of,  in 
the  present  case,  depends  upon  the  clause  in 
item  four,  already  referred  to,  directing  the  land 
to  be  sold. 

The  clause  not  only  directs  a  sale,  but  it  makes 
a  disposition  of  the  proceeds  of  the  sale.  It  pro- 
vides that  the  proceeds  of  the  sale  shall  be  dfivi- 
ded  between  the  children  and  the  grandchild  as 
follows:  To  Seth,  Samuel,  and  Oris,  two  shares 
each,  and  to  the  rest  of  the  children  one  share 
each.  According  to  the  claim  of  the  defendants, 
the  be(][uest8  ottxco  shares  each  to  Seth,  Samuel, 
and  Oris,  are  made  contingent  upon  the  estate 
of  the  widow  terminating  before  Samuel  became 
of  age.  If  her  estate  ceased  a  day  before  he  be- 
came of  age,  the  land  was  to  be  sold,  and  Seth, 
Samuel,  and  Oris,  were  each -to  have  two  shares 
'of  the  proceeds.  But  if  the  widow's  estate  should 
cease  a  day  after  Samuel  became  of  age,  there 
was  to  be  no  sale,  and  these  bequests  were  not  to 
take  effect. 

That  such  was  not  the  intention  of  the  testa- 
tor seems  to  us  to  be  clear.  The  object  of  the 
testator  in  postponing  the  sale  until  his  wife's 
widowhood  should  cease,  was,  it  seems  to  us,  to 
preserve  to  her,  during  her  widowhood,  the  use 
of  the  land ;  and  that  the  following  is  the  true 
reading  of  the  clause:  '*I  direct  that  when  my 
son  Samuel  Painter  shall  arrive  at  the  as^e  of 
twenty-one  years,  that  the  above-mentioned  real 
estate  shall'  be  sold,  provided  thai  my  wife's 
widowhood  shall  have  ceased  before  that  time," 
that  is,  before  the  making  of  such  sale. 

The  provision  in  the  preceding  clause,  direct^ 
ing  **the  profits  and  benefits"  of  the  land  to  be 
divided  equallv  between  his  children  and  grand- 
son, is  not  without  effect  upon  the  construction 
we  give  to  the  subseouent  clause.  That  provis- 
ion was  intended  to  aispose  of  the  use  or  annual 
rents  and  profits  of  the  land  for  the  period  that 
might  intervene  between  the  termination  of  the 
widow's  estate  and  the  sale,  whether  her  estate 
ceased  before  or  after  Samuel  became  of  age. 

The  direction  to  sell  the  land  is  imperative, 
and,  it  seems  to  us,  the  duty  of  making  the  sale 
is  imposed  on  the  executors.  There  is  r.o  discre- 
tion vested  in  them  whether  the  lands  shall  be 
sold  or  not.  The  direction  is  that  the  real  estate 
shall  be  sold,  and  the  proceeds  of  the  sale  divided 
among  the  persons  designated. 

The  bequest  is  of  money,  the  proceeds  of  the 
sale  of  the  land,  and  not  of  the  land.  The  bene- 
ficiaries under  the  will  take  the  property  with 
the  character  impressed  upon  it  by  the  testator. 
In  the  present  case  they  take  it  as  money,  and 
in  the  character  of  pecuniarv  legatees;  and  the 
fact  that  Oris  died  before  the  time  arrived  for 
making  the  sale  did  not  change  the  nature  of 
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the  bequest.  His  interest  became  vested  at  the 
taking  effect  of  the  will,  and,  on  his  death,  his 
right  passed  to  his  personal  representatives. 
Reading  v.  Black  well,  Baldw.  C.  Ct.  166;  Riner 
hart  V.  Harrison's  Ex'rs,  Id.  177. 

That  the  testator  intended  that  the  sale  of 
the  land  and  division  of  the  proceeds  should  be 
made  by  the  executors,  is  shown,  we  think,  bv 
the  language  used  in  tne  last  clause  of  the  will. 
He  appoints  his  son,  Seth  Painter,  and  his  son- 
in-law,  John  Grimesey,  his  executors,  and  directs 
them  "to  act  and  see  the  accomplishment  of  this 
my  last  will  and  testament,  according  to  the 
true  intent  and  meaning  thereof"  It  seems  to 
us  the  testator  could  not  have  intended  to  devolve 
the  making  of  the  sale  and  distribution  of  the 
proceeds  upon  his  heirs ;  but  that  he  regarded 
this  as  a  matter  to  be  accomplished  by  his 
executors. 

As  one  of  the  executors  refused  to  act,  the  duty 
of  executing  the  trust  devolved,  under  the  statute, 
upon  the  other  executor.  8.  &  C.  Stat.  1629, 
§65. 

The  remaining  question  is,  whether  there  is  a 
defect  of  parties.  As  the  interest  vested  in  Oris 
is  to  be  regarded  as  personal  estate,  his  personal 
representative  ought  to  be  made  a  party.  He 
died  intestate;  hence,  if  there  has  not  oeen,  there 
ought  to  be  an  administrator  appointed  of  his 
estate,  so  that,  to  the  extent  that -may  be  neces- 
sary, the  money  belonging  to  his  estate  may  be 
applied  to  the  purposes  of  administration. 

The  interests  acquired  under  the  will  by  the 
other  legatees  having  been,  by  them,  vested  in 
John  Pow,  he  is  the  proper  party  to  represent 
such  interests. 

If  the  property  in  <|uestion  could  be  considered 
as  land  devised  to  Oris,  it  would  have  descended 
from  him  as  ancestral  property  to  those  who 
were  of  the  blood  of  the  testator  from  whom  the 
estate  came.  But  as  it  must  be  regarded  as  of 
the  personal  estate  of  Oris,  while  the  heirs  may 
have  been  proper,  we  are  not  prepared  to  say 
that  they  are  necessary  parties. 

The  demurrer  on  the  ground  that  the  petition 
does  not  show  a  cause  of  action  is  overruled ;  and 
as  to  the  ground  of  there  being  a  defect  of  parties 
it  is  sustained. 

[This  case  will  appear  in  36  0.  S.] 


♦  • » 


SUPREME  COURT  OF  OHIO. 


Carter  Cook 

t?. 

Penrhyn  Slate  Company. 

1.  In  an  action  bv  a  creditor  of  a  Arm  to  ohaiige  the 
defendant  a«  a  member  of  such  firm^npither  the  reports 
from  a  mercantile  agency,  nor  the  declarations  of  other 
third  parties,  are  ecimpetent  ovidenc*e  to  establish  such 
liability. 

2.  when  an  isMue  of  fact  is  tried  to  tlie  court,  the  ad- 
mission of  incompetent  evidence  will  be  ground  for 
reversal,  if  it  appears  that  upon  the  competent  evidence 
in  the  case,  the  nndinff  ought  not  to  have  boen  made. 

X  Where  the  conouct  of  a  party  Is  relied  upon  ti» 
charge  him  as  a  member  of  a  Arm  of  which  he  is  not  in 
fac*t  a  menil)er,  it  should  appear  that  the  creditor  relied 
cm  such  conduct,  and  truBte<l  the  Arm  on  the  fhith  of 
nnvU  party  lioitiir  a  member. 


*  Error  to  the  Superior  Court  of  Cineinnati. 

The  original  action  was  brought  by  the  defend- 
ant in  error,  a  New  York  corporation,  against 
J.  W.  D.  Hail  and  Carter  Cook,  partners,  under 
the  firm  name  of  Hall  &  Cook,  on  a  promissory 
note,  of  which  the  following  is  a  copy : 

*'  $l,165.9a  Cincinnati,  Nov.  1, 1872. . 

''Ninety  days  after  date  we  promise  to  pa}'  to 
the  order  of  A.  F.  Waters,  agent,  eleven  hundred 
and  sixtv-five  98-100  dollars  at  Fourth  National 
Bank,  Cincinnati,  Ohio.    Value  received. 

"Hall  &  Cook.*' 

The  petition  averred  that  A.  F.  Waters,  the 
payee,  was  the  agent  of  the  corporation  in  tak- 
ing the  note. 

Carter  Cook  alone  answered.  He  denied  the 
execution  of  the  note  on  his  behalf. 

The  issue  was  submitted  to  the  court  for  trial, 
a  jury  being  waived.  It  appean^d  on  the  trid 
that  Carter  Cook  was  a  member  of  the  firm  of 
Hall  &  Cook,  in  Cincinnati,  from  April  1,  1871, 
to  February  1,  1872  ;  that  at  the  date  last  named 
the  firm  was  dissolved,  and  a  firm  of  the  same 
name  was  formed  bv  L.  B.  Cook,  a  son  of  Carter, 
and  said  Hall.  All  the  customers  of  the  old  firm 
were  notified  of  the  dissolution,  and  of  the  form- 
Ittion  of  the  new  firm;  but  there  was  no  publi- 
cation in  any  of  the  newspapers  of  notice  oi  such 
dissolution.  The*  sign  over  the  door  of  ''Hall  & 
Cook,'^  in  ten  or  twelve  inch  letters,  was  allowed 
to  remain;  but  the  names  of  the  members  of  the 
firm,  which  were  painted  on  the  side  of  the  door 
in  one  and  a  half  inch  letters,  were  changed,  the 
name  of  L.  B.  Cook  being  substituted  for  Carter 
Cook.  After  the  change  in  the  firm.  Carter  Cook 
had  nothing  to  do  with  its  business;  but  he 
engaged  in  business  in  Cincinnati  for  himself, 
carrying  on  the  roofing,  stove  and  tinning  busi- 
ness. 

It  appears  from  the  testimony  of  Qeorge  H. 
Waters,  a  witness  for  the  plaintifis,  that  he  was 
their  traveling  agent,  and  took  the  order  for  the 
goods  for  which  tne  note  was  given,  and  also  the 
note  after  the  delivery  of  the  goods.  He  states 
that  he  took  the  order  from  Hsdl  at  the  store^  on 
the  11th  of  September,  1872,  and  that  neither 
Carter  Cook  or  L.  B.  Cook  was  present  He  also 
testified  as  follows : 

''After  I  got  the  order,  on  same  day,  I  inquired 
at  store  of  Dunn  &  Witt,  who  were  the  pitftners 
in  Hall  &  Cook  ?  and  Mr.  Brown,' the  booK-keeper 
of  Dunn  &  Witt,  told  me  Carter  Cook  was  one  of 
the  partners;  I  did  not  notice  nametf  of  indbndual 
partners  on  the  order;  I  learned  that  Carter  Cook 
wiUH  one  of  the  partners  at  store  of  Dunn  &  Witt, 
and  thereupon  had  the  order  filled ;  I  noticed 
nothing  on  sign  but  Hall  &  Cook;  diol  not  notice 
name«<  of  individual  partners  on  door;  the  note 
was  signed  by  L.  B.  Cook;  I  supposed  he  had 
uuthontv  to  sign  the  firm  name;  he  gave  it  to 
me;  Hall  was  not  there ;  I  never  saw  Carter  Cook 
before  this  suit  was  brought ;  I  never  personally 
inquired  of  mercantile  agency  about  Hall  &  Cook, 
but  mv  brother  did." 

The  order  was  written  under  one  of  the  printed 
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letter  heads  prepared  by  Hall  &  Cook  while  Car- 
ter Ox>k  was  a  member  of  the  firm,  and  in  which 
the  names  of  J.  W.  D.  Hall  and  Carter  Cook 
were  printed  as  constituting  the  firm.  These 
letter  neads  were  left  in  the  drawer  at  the  dis- 
solution of  the  old  firm,  and  they  were  used  by 
the  new  firm  without  the  knowledge  of  Carter 
Cook. 

.  The  plaintifEs  offered  in  evidence  the  following 
reports  from  a  mercantile  agency: 

''Hall  &  Cook,  Cincinnati,  0.  Roofers.  New 
firm.  'Q.' is  capitalist,  and  is  estimated  worth 
00  to  70  Ml.  Hall  has  no  means;  the  business 
will  be  well  managed,  and  they  will  in  all  proba- 
bility be  good  for  what  they  buy." 

''Hall  &  Cook,  269  W.  3d  St.,  Cincinnati,  0. 
Tin  and  slate  roofing. 

"Sept.  18,  '72. — Are  amply  responsible  for  all 
they  buy,  and  in  excellent  credit ;  safe  custom- 
ers. Estimated  worth  all  the  way  from  60  to 
100,0001." 

The  introduction  of  this  evidence  was  objected 
to  by  the  defendant,  but  his  objection  was  over- 
ruled and  the  evidence  admitted,  to  which  he 
excepted. 

Goods  were  subsequently  furnished  by  the 
plaintiff  to  Hall  &  Cook,  amounting  to  the  sum 
of  two  hundred  and  fourteen  dollars  and  nine- 
teen cents ;  but  it  is  not  sought  to  charge  Carter 
Cook  with  this  amount 

Afterwards,  Hall  &  Cook  became  insolvent, 
and  made  an  assignment  for  the  benefit  of  cred- 
itors to  Carter  Cook.  The  plaintifEs  presented 
their  account  against  Hall  &  Cook,  including  the 
note  sued  on,  to  Carter  Cook,  as  assignee,  for 
allowance. 

Subsequntly  to  the  }i;iving  of  the  first  order, 
several  letters  were  written  to  the  plaintiite  by 
Hall  A  Cook,  under  the  printed  letter  heads  of 
the  old  firm ;  but  in  the  view  taken  by  the  court 
of  the  case,  they  need  not  here  be  particularly 
noticed.  ' 

^  The  court  fbund  the  issue  in  favor  of  the  plain- 
tifi,  and  gave  them  judgment  for  the  amount 
due  on  the  note. 

On  error,  this  judgment  was  affirmed  by  the 
oourt  in  {general  term.  The  present  proceeding 
in  error  is  prosecuted  to  reverse  these  judgments. 

J.  H.  ft  J.  A.  Clemmer,  for  plaintiff  in  error: 

• 

Notice,  by  publication  in  ilewspaper,  of  di^ 
solution  of  firm,  is  not  necessary  to  protect  out- 
going partners  against  persons  not  having  pre- 
vious dealings  with  thd  firm.  Every  new  cred- 
itor is  bound  to  inauire  who  are  the  parties 
really  interested  at  tne  time  in  the  firm.  Story 
on  Partn.  §  160;  Parsons  on  Partn.  413. 

An  advertisement  is  not  indispensable  Its 
place  may  be  supplied  by  something  else.  Lind- 
lev  on  Partn.  420;  Wardell  v.  Haight,  2  Barb. 
649;  Lovejoy  v.  Spofford,  8  Otto,  430. 


R.  C.  Pugh  and  Wm.  H.  Pugh,  for  defendants 
in  error: 

Notice  of  dissolution  of  partnership  should  be 

Kublished  in  a  newspaper.  28  Conn.  43:  24  Vt. 
12 ;  2  Starkie  on  Ev.  811,  813.  Proof  of  notice 
necessary.  Lindley  on  Partn.  45,  355 ;  8  Kent 
Comm.  66;  2  McLean,  458;  8  Wend.  423 :  22 
Wend.  193;  20  N.  Y.  240;  24  N.  Y.  550;  3  Pick. 
177;  2  Pet.  199. 

As  to  liability  of  Cook  as  partner,  see  12  Ohio 
St.  179 ;  1  Smith  L.  C.  968 ;  3  Camp.  310 ;  1  Brod. 
&  Bing.  9;  fiSmedes  &  M.  335;  17  Vt.  449;  2 
McLean,  347 ;  2  Starkie  on  Ev.  801 

Whitb,  J. 

The  court  erred  in  the  admission  in.  evidence 
of  the  reports  of  the  mercantile  agency.  The 
question  in  issue  wais  whether  Carter  Cook  was  a 
memberof  the  firm  at  the  time  the  goods  were 
ordered  and  the  note  was  given;  or,  if  he  was 
not  a  partner  in  fact,  whether  his  conduct  was 
such  m  regard  to  the  transaction  that  the  plain- 
tiffs were  authorized  to  charge  him  as  such  part^ 
ner. .  There  is  nothing  in  the  evidence  to  show 
that  the  defendant  authorized  these  reports  or 
was  in  any  way  connected  with  them.  They 
cannot,  therefore,  be  used  to  charge  him  with 
liabilitv.  So,  idso,  is  the  testimony  of  the  wit- 
ness, Waters,  incompetent,  that  on  the  same  day 
he  got  the  order  he  inquired  at  the  store  of  Dunn 
&  Witt,  who  were  the  partners  in  the  firm  of 
Hall  tc  Cook,  and  was  informed  by  the  book- 
keeper that  Carter  Cook  was  one  of  the  partners.^ 
If  he  was  ignorant  of  whom  the  firm  was  com- 
posed his  duty  was  to  make  inquiry  of  those  he 
was  about  to  credit,  and  not  of  strangers. 

The  case  was  tried  to  the  court,  and  if  the 
finding  ought  to  have  been  for  the  plaintifft, 
upon  the  competent  evidence  in  the  case,  the 
defendant  would  not  have  been  prejudiced  by 
the  admission  of  the  incompetent  evidence.  But 
from  an  examination  of  the  record,  we  cannot 
say  that  such  is  the  case.  It  seems  to  us  that 
the  court  took  an  erroneous  view  of  the  case,  and 
was  influenced  in  reaching  its  conclusion  by 
the  incompetent  evidence.   . 

The  plaintifis  never  dealt  with  the  old  firm ; 
nor  does  it  appear,  as  we  understand  the  record, 
that  they  knew  ot  what  persons  it  was  composed 
until  long -after  its  dissolution. 

Whether  Carter  Cook  was  guilty  of  such  negli- 
gence by  leaving  the  printed  letter  heads  of  the 
old  firm*  in  the  possession  of  the  new,  as  would 
charge  him  as  a  partner  where  credit  was  obtained 
by  their  use,  we  need  not  now  inquire,  for  it  does 
not  appear  that  they  operated  to  obtain  such 
credit.  Waters,  who  took  the  order  and  had  it 
filled,  as  he  states,  says  that  he  did  not  notice 
the  individual  names  on  the  order ;  and,  conse- 

auentlv,  he  could  hot  have  given  credit  to  Carter 
ook  &y   reason    of  his  name    being    printed 
thereon. 

Judgment  reversed  and  cause  remanded  for  a 
new  trial. 
[This  case  will  appear  in  36  O.  S.] 
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SUPREME  COURT  OF  OHIO. 


Mblvin  v..  Weiant. 


Words  spoken  of  s  msn  impatinff  to  him  an  set  of 
sodomy,  are  not  actionable  wlthoat  an  allegation  of 
spedai  damage.  Davis  v.  Brown,  27  Ohio  St.  sas,  fol- 
lowed. 

Error  to  the  District  Court  of  Marion  County. 
H.  T.  Van  Fleet,  for  plaintiff  in  error. 
Scofield  &  Johnston,  for  defendant  in  error. 

BOYNTON^  J. 

The  original  action  was  one  of  slander^the  pe- 
iitiQU  in  which  charged  the  defendant  with  ma- 
liciously speaking  of  and  concerning  the  plain- 
tiff, in  the  presence  of  others,  words  imputing  to 
him  an  act  of  sodomy.  A  aemurrer  to  the  peti- 
tion .was  sustained,  and  judgment  f;iyen  for  the 
defendant.  On  error  to  the  district  court,  the 
judgment  of  the  court  of  common  pleas  was  af- 
firmed. The  object  of  the  present  proceeding  in 
error  is  to  reverse  both  judgments.  We  fully 
agree  with  counsel  for  tne  plaintiff,  that  the 
words  spoken  of  his  client  were  of  the  grossest  and 
most  scandalous  character.  It  would  be  difficult 
to  put  into  words,  a  charce,  which,  if  believed, 
would  more  certainly  exclude  from  society  the 
one  against  whom  the  same  was  made,  or  more 
surely    expose  him  to   public  odium  and  dis- 

5 race.  Formerly,  in  England,  the  offense  was 
eemed  of  a  nature  so  heinous,  that  the  delicacy 
of  the  common  law  would  not  permit  it  to  lt>e 
named  in  its  indictments.  4  Blackstone  Comm. 
216. 

But,  notwithstanding  this,  the  act  itself  has 
never  been  declared  a  crime  in  Ohio.  Nor  has 
it  ever  been  enacted  that  an  imputation  that  a 
person  is  guilty  of  such  act,  however  untrue  and 
malicious,  shall  lay  the  foundation  for  an  action 
of  slander.  It  may  be,  and  quite  likely  is,  true, 
that  this  want  of  statutory  regulation  upon  the 
subject,  has  resulted,  in  the  one  case,  from  a  re- 
luctance to  believe  that  a  human  being  could  be 
found  sufficiently  deprav^  to  perpetrate  so  foul 
an  act  ]  and,  in  tne  other,  so  reckless  of  another's 
rights  as  to  charge  the  existence  of  such  act, 
without  the  most  undoubted  proof  of  its  truth. 

However  this  may  be,  the  fact  remains  that 
no  statutory  regulation  upon  the  subject  exists, 
and  from  this  it  follows  that  the  words  set  out  in 
the  petition,  are  not  in  themselves  actionable, 
and  consequently,  unaided  as  they  are  by  matter 
showing  special  damage,  lay  no  founclation.  for 
recovery,  unless,  because  of  the  charactcF  of  the 
act  imputed  by  them,  they  are  held  to  consti- 
tute an  exception  to  the  general  rule.  See  Hol- 
lingBworth  r.  Shaw,  19  Ohio  St.-480.  This  pre- 
cise question  was  before  the  commission  in  Davis 
V.  Brown,  27  Ohio  St.  326,  where  it  was  held  no 
such  exception  prevailed. 

.  To  this  ruling  we  are  inclined  to  adhere. 
Some  members  of  the  court,  in  view  of  the  heinous 
character  of  the  charge,  and  of  its  direct  and  cer- 
tain tendency  to  degrade  and  exclude  from  de- 
cent society  the  person'  against  Whom  the  same 
i^  made,  would  have  inclined  to  regard  the  in- 


jury as  one  which  the  law,  now.  existing,  is  ad^ 
quate  to  redress,  while  the  remaining  members 
are  of  the  opinion  that  Davis  v.  Brown  was  cor- 
rectly decided. 

We  are  all  agreed,  however,  that  that  case 
ought  to  be  overruled.  If  iniustice  may  result, 
as  doubtless  it  may,  from  adhering  to  the  rule 
there  asserted,  the  remedy  is  with  the  legisla- 
ture. 

It  would  be  an  easy  matter  to  make  sodomy  a 
crime,  or  to  ^ive  the  party  wrongfully  chareed 
with  committing  it,  a  right  of  action  against  his 
accuser. 

Jud^ent  affirmed. 

(This  case  will  appear  in  36  0.  S.) 
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The  Covington  Transfer  Co.  v.  Kelly. 

In  an  action  by  a  railroad  paaaenger  (who  waa,  In  fad, 
without  fault  hiniaelf}.  for  a  peraonal  injury,  aninst  a 
defendant  wboee  negUffence  directly  and  proximately 
ooncnrred  with  the  negligenoe  of  the  railroad  company 
in  producing  the  injiiry.  the  concurrent  negligence 
of  tne  company  cannot  be  imputed  to  the  plaintiff  ao  aa 
to  charge  mm  with  contributing  to  hia  own  injory. 

Error  to  the  Superior  Court  of  Cincinnati. 

Upon  the  trial  of  the  caae  to  a  Jury,  iaaue  having  been 
Joined  by  thedefendanta aeverally,  and  after  the  plain- 
tiff had  introduced  aU  his  teatlmony,  the  action  waa  dia- 
miiaed  aa  to  the  railroad  company  on  Its  moticm,  the 
court  being  of  opinion  that  the  teatlmony  did  not  tend 
to  prove  a  cauae  of  action  agalnat  It ;  thereupon  further 
teatlmony  waa  oflbred  upon  the  iaaue  between  the  plain- 
tiff and  the  Transfer  Company,  and  the  following  bill  of 
exceptiona  was  taken  by  the  defendant,  now  plaintiff  in 
error: 

"Be  it  remembered,  that  at  the  trial  of  this  oanae  at 
tiie  May  term,  a.  d.  1S7S,  Superior  Court  of  the  City  of 
Cincinnati,  it  appeared  from  the  teatlmony  that  the 
plaintiff,  at  the  time  of  the  happening  of  the  injury 
complained  of,  waa  a  passenger  on  a  car  owned  and 
operated  by  the  Cincinnati  Consolidated  Street  Railroad 
Company,  and  there  was  evidence  tending  to  show  that 
the  injury  to  the  plaintiff  was  caused  solely  by  the  nc^ 
ligence  of  the  Covington  Transfer  Company;  and  the 
defendant,  the  Covington  Transfer  Company,  having 
offered  evidence  tending  to  prove  that  the  Injury  to  the 
plaintiff  waa  caused  solely  by  the  negligenoe  of  the 
Cincinnati  Consolidated  Street  Railroad  Company,  and 
also  evidence  tending  to  prove  that  the  injury  waa 
caused  by  the  Joint  negligence  of  the  Covington  Trans- 
fer Company  and  of  the  dndunati  Consolidated  Street 
Railroad  Company,  aaked  the  court  to  charge  the  *  Jury, 
that  if  they  found  from  the  teatlmony  that  the  injury  to 
the  plaintiff  was  caused  by  the*  Joint  negligenoe  of  the 
Covington  Transfer  Company  and  6i  the  Cincinnati 
Consolidated  street  Railroad  Company,  then  the  Onoln- 
nati  Consolidated  Street  Railroad  Company  alQBS  would 
be  liable  to  the  plaintiff  for  the  damagea  caused  1^  aueh 
injury,  and  their  verdict  must  be  in  favor  of  the  Cov- 
ington Transfer  Company,  which  charge  the  court  re- 
fused to  give,  and  chai^ged  the  Jury  that  If  they  found 
from  the  testimony  that  the  injury  to  the  plaintiff  waa 
caused  by  the  Joint  negligence  of  the  Covington  Transfer 
Company  and  of  the  Cincinnati  Consolidated  Street  Rail- 
j  road  Company,  then  both  the  Covington  Transfer  Com- 
i  panjr  and  the  Cincinnati    Oc^nsolidated  Street  Railroad 
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Oompsny  would  be  liable  to  (he  plaintiff  for  the  dama- 
ges reaalting  from  said  injury,  and  that  the  jury  could 
render  a  Terdict  against  the  aaid  The  Covington  Trans- 
fer Company,  although  the  Cincinnati  Consolidated 
Street  Railroad  Company  had  l^een  di»mi»8<>d  from  the 
action.  To  which  refusal  to  give  Mid  eliarge,  and  to  tlie 
charge  as  given,  the  defendant,  The  Covington  Transfer 
Company,  by  its  t^uinsel,  then  and  there  excepted,  and 
presented  this,  its  hW  of  exceptions,  in  that  behalf,  and 
prayed  the  court  that  the  s<anie  ;iiight  be  nignod,  sealed, 
allowed  and  ordered  to  be  made  a  part  of  the  reconl  in 
tbifi  cause;  which  was  done,  accordingly  at  this  the  term 
of  the  trial,  to  wit :  the  May  term,  A.  D.  1876.'* 

Verdict  and  judgment  having  been  rendered  in  favor 
of  plaintilT  below  ngainst  the  Transfer  Company,  the  hit- 
ter prosecutes  this  proceeding  to  reverse  (ha  same  on  the 
ground  of  misdire<-ti«'n  lo  the  jury,  as  M*t  forth  in  the 
bill  of  exceptions. 

The  original  action  was  brought  b%  K<>lly  against  tlie 
Covington  Transfer  Company  and  tl.c  Consolidated 
Street  Railroad  Companj*,  to  recover  d;<  mages  for  a  per- 
sonal injury.    The  cause  of  action  was  (Kits  stuteil : 

«« Plaintiff  states  that  before  and  at  I'.ie  time  of  the 
i-ummitting  of  the  wrongs  and  injuries  lirroinurier  com- 
plained of,  the  defendant.  The  Covington  Transfer  Com- 
pany, a  corporation  duly  created  undfr  de  laws  of  Ken- 
tucky, and  having  a  managing  agent  uifl  plai-e  of  busi- 
ness in  the  cit3*  of  Cincinnati,  Hamilt<  II  county,  Ohio, 
was  the  owner  of  the  certain  wagon  and  liorses  iiercinaf- 
after  referred  to,  and  the  said  defendant.  The  Cincinnati 
Consolidated  Street  Railroad  Comptin\ ,  a  cor^ionition 
duly  created  under  the  laws  of  Ohio,  was  the  owner  of 
the  street  railroad  car  hereinafter  also  referred  to,  and 
which  was  used  by  it  to  convey  passengers  in  said  city 
for  certain  hire  and  reward. 

"Plaintiff  says,  that  on  the  8th  day  of  August,  1H74,  he 
became  and  was  a  passenger  in  the  said  car  of  said  street 
railroad  company,  to  be  safely  carried  tlierein  over  its 
road,  for  certain  hire  and  reward,  and  he  was  then  re- 
ceived in  aaid  car,  as  said  paascngor,  by  tlie  said  street 
railroad  company,  and  for  wliich  he  paid  to  it  the  cus- 
tomary and  required  fare. 

**  That  on  aaid  8th  day  of  August,  1874,  while  being  thus 
seated  and  conveyetl  In  aaid  car,  which  waatiien  running 
along  Third  street,  eastwardly,  between  Smith  and  Park 
atreeCa,  in  said  city  of  Cincinnati,  the  aaid  defendant,  The 
Covington  Transfer  Company,  by  ite  servants  and  agents, 
carelessly,  negligently  and  unskillfully  drove  the  said 
wagon  belonging  to  it  violently  Into  the  said  street  rail- 
road oar,  and  in  the  direction  where  the  plaintiff  sat 
therein  aa  aforesaid,  and  the  aaid  defendant,  Tlie  Cincin* 
nati  Consolidated  Street  Railroad  Company,  then  and 
there,  in  disregard  of  its  duty,  dUl,  by  its  servants  and 
amenta,  carelessly,  negligently  and  uiiskill fully  conduct 
the  mnning  of  said  street  railroad  cur,  so  that  by  earo- 
leaaneaa,  negligence,  unskillfulnesa  and  default  of  said  de- 
fendants, The  Covington  Tnmsfer  Company  and  The  Cin- 
cinnati Consolidated  Street  Railroad  Company,  through 
Ita  servanta  and  agents  aa  aforesaid,  and  without  any 
fault,  neglect  or  carelossneaii  whatever  on  his  part,  the 
right  hand  of  the  plaintiff  was  very  badly  cut  and  bruised 
mod  the  lx>nes  thereof  fractured  and  broken,  causing  him 
very  great  pain  and  suffering,  rendering  him  totally  un- 
fit to  attend  to  hia  necessary  busineaa  for  a  long  period, 
Involving  him  in  great  expense  in  endeavoring  to  cure 
the  aaid  injuries,  having  been  under  constant  treatment 
In  a  hoepitol,  and  yet,  notwithstanding,  his'said  hand  haa 
continued  to  be  hitherto  so  badlv  bruised  and  fractured 


that  particles  of  broken  bones  are  frequently  taken  there- 
from, and  the  hand  is  now  entirely  useless,  and  ao 
crushed,  its  bones  so  fractured  and  ligaments  thereof  so 
lacerated,  as  to  be,  and  tlie  same  is,  rendered  permanently 
injured  and  crippled,  and  so  will  remain  during  his  life, 
and  whereby,  on  account  of  tlie  premises,  he  lias  aua- 
tained  damages  in  tlie  sum  of  $2,000." 
..  J)odds  &  Wilson,  for  plaintiff  in  error : 
Long,  Kramer  <fc  Kramer  for  defendant  in  error. 

McIlvaine,  C.  J. 

The  exact  question  presented  by  this  record,  as  we 
understand  the  bill  of  exceptions,  arises  upon  the  fact 
assumed  in  the  request  to  charge  and  in  the  charge  aa 
given  to  the  Jury,  that  the  wrongful  acts  of  the  defend- 
ants below,  the  railroad  company  and  the  transfer  com- 
pany, were  not  only  concurrent  in  point  of  time  and 
place,  but  in  sucli  man  nor  that  the  wrongful  act  of 
each  was  a  direct  and  proximate  oourap  of  the  injury 
complaiiicil  of  by  the  plaintiff;  and  this  being  so,  it  mat- 
ters not  whether  the  atrt  of  each,  witliout  the  concurrence 
of  the  other,  would  have  pnKiuced  the  injury,  or,  that 
'tlie  negligence  of  neither  would  have  caused  it  without 
such  concurrence;  so  that  upon  general  principles  and 
reason  both  or  either  ought  to  make  compensation  there- 
for. The  general  rule  undoubtedly  is,  that  where  dam- 
age is  caused  by  the  Joint  or  concurrent  wrongful  acta  of 
two  or  more  persons,  they  may  be  prosecuted  therefor 
Jointly  or  severally.  To  this  general  rule  of  liability 
wliether  Joint  or  sevenil,  there  is  an  exception,  however, 
based  upon  rensons  as  sound  as  is  the  rule  itself,  namely : 
that  where  tlie  injured  party,  by  his  own  negligence  or 
wrongful  act,  contributes  to  his  own  injury,  the  law  will 
not  afford  liiiii  a  remedy  against  all  or  any  of  the  |>er8tms 
whose  wrongful  acts,  in  connection  with  his  own,  pro- 
duced the  injury.  But  the  ciiso  before  us  does  not  come 
within  the  exception  abox'e  stated,  for  the  reason  that  it 
is  here  admitted  by  the  pleadings,  that  tlie  plaintiff  below 
was  111  /act  without  fault  on  his  |jart.  It  is  contended, 
however,  by  the  plaintiff  in  error,  that  the  plaintiff  be- 
low was  so  identiticil  with  or  related  to  the  railroad 
(^mipany  by  tiie  conti-act  for  carriage,  that  the  fault  of  the 
carrier  must  be  imputed  to  hlni  as  paasenger. 

The  imputation  thus  contended  for,  however,  la  not 
based  upcui  any  alleged  fault  of  the  plaintiff  below  in  en- 
tering into  the  contract  for  carriage  with  the  railroad 
oompany ;  for  there  is  not  even  a  suggestion  that  the 
contract  was  one  which  a  reasonably  prudent  man  would 
not  have  made;  but  simply  upcm  the  ground  that  the 
plaintiff  below  was  a  |Ki&seiiger  upon  the  car  of  the  com- 
pany at  t!ie  time  when  an  act  of  carcle&sness,  contribu- 
ting to  his  injury,  was  committed  by  one  of  the  compa- 
nv's  servants,  namelv :  the  driver  of  the  car. 

If  ihc  driver  cinild,  in  any  Just  sense,  be  regarded  as 
the  agent  or  servant  of  the  passenger,  or  if  tlie  railroad 
company,  whose  servant  the  driver  was,  had  been,  under 
the  contract,  subject  to  the  direction  or  control  of  the 
liiuisenger,  then,  with  some  show  of  reason,  it  might  be 
said  that  the  passenger  was  responsible  for  the  negli- 
gence of  the  driver. 

Hut  such  was  not  the  nature  of  the  contract.  The  pas- 
senger waa,  it  is  true,  entitled  to  a  seat  In  the  company's 
car ;  but  was  not  entitled  to  direct  or  control  the  time  or 
manner  of  its  movement.  That  the  company  was  bound 
to  cxenrlso  the  highest  degree  of  care  to  the  end  that  the 
passenger  might  be  safely  can  led,  is  true ;  but  It  was  not 
subject  to  the  direction  or  control  of  the  passenger,  either 
as  to  employment  of  servants  or  aa  to  to  the  manner  in 
which  the  servine  should  be  performed.    It  seems  to  us, 
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therafore,  that  the  negUgenoe  of  the  oompany  or  of  its 
eenrante  ehonld  not  be  impated  to  the  panenger,  where 
snoh  nefcllgence  of  the  company  or  its  eervanU  was  the 
sole  caoae  of  the  injury.  Indeed,  it  seems  as  incredible 
to  my  mind  that  the  right  of  a  passenger  to  redress 
against  a  stranger  for  an  injnry,  caused  directly  and 
proximately  by  the  latter*s  negligence,  should  be  denied, 
on  the  ground  that  «the  negllgenoer  of  his  carrier  contrib- 
uted to  his  injury,  he  being  without  fault  himself,  an  it 
,  would  be  to  hold  such  passenger  responsible  for  the  neg- 
ligence of  his  carrier,  whereby  an  injury  was  inflicted 
upon  a  stranger.  And  of  the  last  proposition ,  it  Is  enough 
to  say  that  it  is  simply  absurd. 

While  we  acknowledge  the  high  authority  of  cases 
holding  views  contrary  to  those  above  expressed  (Thoro- 
good  9,  Brjran,  8  Com.  Bench,  115 ;  Armstrong  v.  Lanca- 
shire Railway  Go.,  10  Bxch.  Law  R.  Series  47,  and  Lock- 
hardt  v.  Ltchtenthaler,  46  Pa.  St.  161),  we  find,  on  the 
other  hand,  many  esses  of  equally  high  standing  hold- 
ing, and,  we  think,  with  better  reason,  that  the  negli- 
gence of  the  carrying  company  cannot  be  imputed  to  a 
passenger  who  is  rightfully  on  its  train,  and  who  is  guilty 
personally  of  no  fault  or  negligence,  in  an  action  by  such 
passenger  against  another  party,  whose  negligence  has 
contributed  directly  to  his  injury.  Chapman  «.  New  Ha- 
ven XL  XL  Co.,  19  N.  T.  841 ;  Colegrove  v,  N.  T.  A  N.  H. 
XL  R.  Co.,  90  N.  T.  492;  Bennett  v.  N.  J.  R.  R.  ^.,  86  K. 
J,  225;  1  Smith  Lead.  Cas.  460, 6  Am.  Ed. ;  48  Wis.  618; 
14  Minn.  81 ;  11  Ailen,  500;  59  N.  H,  420. 

We  are  also  aware  that  by  an  almost  unbroken 
Une  of  decisions  it  is  held  that .  the  negligence  of  a  com- 
mon carrier  of  goods,  contributing  to  the  injury  of  such 
goods  while  in  its  possession,  is  a  good  defense  to  an  ac- 
tion by  the  owner  of  the  goods  against  a '  third  person 
whose  negligence  also  contributed  to  the  injury. 

Whether  these  decisions  donliict  with  the  doctrine  an- 
nounced in  this  case  depends  entirely  on  the  question 
whether  or  not  a  distinction,  on  principle,  can  be  made 
between  esses  of  carriers  of  goods  and  carriers  of  pas- 
sengers. Tliat  there  is  a  marked  distinction  between  the 
relations  of  the  parties  to  these  different  contracts  is 
quite  certain.  The  common  carrier  of  gt»ods  has  actual 
possession  of  and  absolute  control  over  them,  and  is  an 
insurrer  against  loss  or  damage,  except  when  occasioned 
by  the  set  of  God  or  a  public  enemy;  while  the  carrier  of 
passengers  is  only  bound  to  the  exercise  of  cup ;  so  that, 
in  case  of  injury  to  a  passenger  over  whose  conduct  the 
carrier  lias  no  physical  ^ntrol,  his  own  mlscondaot  bars 
his  remedy,  whether  the  injury  was  caused  by  the  con- 
curring negligence  of  the  carrier  or  the  Joint  negligence 
of  the  carrier  and  others ;  but  in  the  case  of  goods,  where 
the  thing  carried  Is  incapable  pf  contributory  negligence, 
the  law  requires  its  safety  to  be  insured.  Now  it  may  be 
that  public  policy.  In  the  interest  of  trade  and  commerce, 
will  not  permit  the  liability  of  the  carrier,  who  has  failed 
in  his  duty  in  relation  to  goods,  to  be  shifted  to  another, 
either  with  or  without  the  consent  of  the  owner;  and, 
therefore,  it  may  be  that  the  law,  in  such  case,  requires 
the  owner  to  seek  redress  from  the  carrier  alone.  But, 
however  this  may  be,  we  are  nnanlm(»us  in  the  opinion 
that  for  a  personal  injury  to  a  passenger,  who  is  himself 
without  fault,  occasioned  by  the  Joint  and  concurring 
negllgmnce  of  the  carrier  and  another  person,  there  is  no 
sound  principle  of  law  which  precludes  the  injured  party 
from  seeking  redress  from  both  or  either  of  the  wrong- 
doers. 

Judgment  affirmed. 

[This  case  will  appear  in  86  0. 8.] 


RULES  FOR  CITATIONS. 


Citations,  if  not  sufficiently  definite  to  noint 
at  once  to  the  authority  intended  to  be  referred 
to,  frequently  cause  loss  of  time  and  great  vexa- 
tion. The  observance  of  a  few  rules  would 
greatly  tend  to  simplify  them  and  sometimes 
^ive  counsel  the  benent  of  an  authority  which 
IS  lost  for  want  of  time  or  patience  in  the  court 
to  hunt  it  up  if  incorrectly  given.  The  follow- 
ing rules,  though  by  no  means  as  full  as  could 
be  given,  will,  if  observed,  it  is  believed,  be  use- 
ful: 

1.  In  using  abbreviations  tiever  •ii8e..Qiinj^ly 
the  initial  letter.  Thus  B.  and  A.  mav  refer  to^ 
Barnewall  and  Adolphus,  or  Barnewall  and  Al- 
derson }  B.  and  B.  to  Biall  and  Beatty,  or  Broderip 
and  Bingham:  C.  and  M.  to  Carrington  and 
Marshman,  or  Crompton  and  Meeson ;  M.  and  S. 
to  Maule  and  Selwyn,  or  Moore  and  Scott ;  it  is 
far  better  to  use  Barn,  and  Adol.,  Barn,  and 
Aid,  Ball  and  B.,  Brod.  and  Bing.,  Carr.  and 
Marsh.,  Cromp.  and  Mees.  Maule  Und  S.,  Moore 
and  S.,  etc  So  in  New  York, -' Barb."  is  the 
usual  citation  for  Barbour's  Reports,  of  the  Su- 
preme Court  of  that  State,  ana  in  Arkansas 
"Barb."  was,  until  within  a  few  years,  the  usual 
citation  for  Barber's  Reports  of  that  State.  So 
in  New  Jersey  "  Harr."  was  until  recenUj  the 
usual  citation  for  Harrison's  Reports  of^that 
State,  and  in  Delaware  "Harr."  was,  and  still  is, 
the  usual  citation  for  Harrington's  Reports  of 
that  State.  H.  and .  M.  in  England  is  used  for 
Hemming  and  Miller's  Chancery  Reports,  and 
in  Virginia  for  Hening  and  Munfora;  while 
they  might  be  understora  in  England  and  Vir- 
ginia, obviously  neither  should  be  used  else- 
where. Always  make  the  abbreviation  long 
enough,  and  definite  enough,  to  indicate  clearly 
what  it  is  intended  to  represent. 

2.  In  citing  a  case  from  report9  alwaya  give 
the  name  of  the  parties,  plaintiff  and  defendant. 
If  by  mistake  a  wrong  volume  or  page  be  given 
by  counsel  or  the  printer,  the  authority  may 
generally  be  easily  found  from  the  table  of  cases 
m  the  English,  the  United  States,  or  a  State,  di- 
gest. 

3.  If  examining  a  report  of  any  country  or 
State  other  than  your  own,  remember  reports 
may  be  differently  cited  by  the  courts  or  the 
former  than  by  those  of  your  State,  and  if  a  ci- 
tation puzzles  you,  endeavor  to  find  the  method 
of  citation  bv  the  courts  of  the  forum. 

Thus  in  tipper  Canada,  the  Queen^s  Bench 
Reports  of  that  Province  are  cited  as  U.  C.  R. 
([Upper  Canada  Reports),  Ieis  the  Queen's  Bench 
is  the  court  (the  highest  court  of  original  juris- 
diction), and  the  Common  Pleas  as  C.  r. 

If  you  were  to  so  cite  them  in  New  York,  no 
idea  of  the  report  intended  would  be  conveyed, 
but  to  make  your  citation  intelligent  and  defi- 
nite to  a  judge  of  that  State,  vou  would  cite 
them  thus:  "U.  C.  Q.  B.,"  "iJ.  C.  Com.  PL" 
**  Grant's  U.  CChy.,"  etc.  In  England,  Cokeys 
Reports  are,  by  common  consent,  spoken  of  as 
the  reports  of  that  country  and  are  frequently 
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cited  thus :    Hoe's  Case,  6  Rep,  70  b.;  Wyroark's 
Case,  5  Rep.  74  a. 

4.  In  citing  a  reprint  of  any  original  r^poi^, 
where  the  original  pacing  in  giVen  by  figures  in 
the  marf^in  or  elscwnerc,  al\vav}<  cite  it  as  6f 
the  original  report  and  not  by  the  reprint. 
Thus:  The  King  v.  Sandhurst.  6  Adolph  & 
Ell.  130,  and  not  The  King  v.  Sandhurst,  33  Eng. 
Com.  I^w  Rep.  90.  If  the  judge  to  whom  the* 
citation  be  made  do  not  ))088e8s  the  English 
Common  Law  Reiiorts,  but  does  the  original  re- 
port, he  will  be  able,  if  cited  as  of  the  original,  to 
readily  find  the  case. 

If  you  cite  from  the  English  Common  Law 
Reports  and  prefer  to  liid  him  still' furth(*r, 
vou  may  verv  properly  cite  it  thus:  The 
King  V.  Sandhurst,  6  Auol.  &  £11.  130;  33  Eng. 
Com.  L.  Rep.,  when,  if  he  possess  the  English 
Common  Law  Reports,  he  will  at  once  be  in- 
formed that  6  Adolphus  &  Ellis  is  in  .volume  33 
of  the  English  Common  Law,  ai.d  will  not  hi* 
compelled  to  look  to  see  which  vmIuuk*  of  thi* 
English  Common  Law  contains  that  volume  of 
Adolphus  &  Ellis. 

Thus  also:  Ruston  v.  Ruston,  2  Dall  24$,  1 
Am.  Dec.  283;  Clark  v.  Barnes,  70  X.  Y.  30i;  32 
Am.  Rep.  306;  Moet  v.  Pickering.  8  Chv.  Div. 
372,  26  Eng.  Rep.  366. ; 

In  order  to  facilitate  finding  the  original  re- 
ports in  the  British  Crown  Cases,  English  Re- 
ports, English  Admiralty  Re})orts,Kngli6h  Chun^ 
C!ery  Reports  and  English  Common  Law  Reports, 
an  alphabetical  list  of  the  volumt^s  in  oimh  is 
hereafter  given.  It  follows  the  chronological  list 
of  English  Rep<»rts. 

6.  In  citing  elementary  works,  which  have 
more  than  one  edition,  always  give  the;  edition 
cited.  If  you  are  in  doubt  whetlxer  there  be 
more  than^one,  err  on  the  safe  side  and  give  it. 
If  the  paging  of  the  original  edition  •  be  pre- 
served Dv  figiiFes  in  the  margin,  give  the  margi- 
nal pagin'g  also.  Thus:  1  Pars,  on  Cont.  (6th 
ed,)  147,  marg.  p.  136.  If  the  court  do  not  happen 
to  have  the  sixth  edition,  the  pat^sage  cited,  if  in 
the* others,  will  be  readily  found,  by  the  margi- 
nal paging. 

6.  If  the  work  be  divided  into  sections  or 
paragraphs,  as  many  recent  works  are,  cite  it  by 
the  section.  The  citation  can  then  usually  be 
found  ia  any  edition. 

7.  In  citing  statutes  always  cite  the  original 
of  the  statute  and  then  the  amendment  thereto,  if 
any.  Thus,  1  Laws  1870,  p.  179,  ^  1,  as  amended 
by  1  Laws  1872,  p.  764,  §  L 

&  If  a  compilation  of  statutes  be  cited,  al- 
ways cite  the  original  of  the  compilation  by  the 
marginal  or  original  paging  and  then  the  fdilioii 
cited  and  the  page  of  that,  and  the  amendment,  if 
any.  Thus.  2  R.  S.  467,  §  2,  2  Edm.  St.  477,  as 
amended  by  Laws  1873,  p.  688.  If  the  judge  or 
person  looking  for  the  citation  do  not  possess  the 
edition  cited,  he  will  readily  find  it  in  some 
other, 

9.  If  the  compilation  of  statutes  cited,  eon- 
tain  anything  more  than  the  original  of  the 
compilation    and    amendments  thereto,  always 


cite  the  original  statute  first,  and  then  th» com 
pilation.    Thus: 

Laws  1858,  chap.  322,  §  6,  3  R.  S.  (6th  ed.)  688. 

Laws  1866,  chap.  611,  §  7,  3  R.  S.  (6th  ed.)  680, 
§  9. — Catalogue  of  Iaixv  Books,  Wm,  Qlould  A  Sbn, 
Alhami  New  York. 

BREACH  OF  PROMISE. 


The  action  for  breach  of  promise  to  marry  ap- 
plies tHe  most  prosaic  of  remedies  to  the  most 
sentimei\tal  and  romantic  of  complaints.  The 
ashes  are  weighed  on  the  cold  altar  after  the  sa- 
crc<]  fiame  has  gone  out.  Tender  confidences, 
whispered  protestations,  the  passionate  phrases 
of  love  letters,  all  those  mysterious  signs  and 
symbols  which  love  dotes  upon,  are  carefully 

{)ijt  together  by  twelve  plain  jurymen  to  estab- 
ish  a  transaction,  as  though  the  wooing  of  a 
human  heart  were  like  bargaining  for  a  pair  of 
lungs.  From  this  phase  of  life's  tragedy,  poets 
and  romancers  turn  with  a  shudder.  But  to 
such  sufferers  as  seek  the  courts,  our  common 
law  imparts  a  consolation  which  ought,  at  all 
events,  to  expel  the  last  symptoms  of  a'  linger- 
ing passion  from  the  breast  of  the  suitor. 

We  purpose,  in  these  pages,  to  sat  before  the 
reader  the  main  principles  pertaining  to  such 
promises,  illustrating  them  more  particularly 
by  reference  to  our  latest  decisions. 

1.  Foundation  of  tAe  Rig/ti  6f  Action. — A  con- 
t^t  to  marr^  'Uiu'st  be  clearly  distinguished 
from  the  matriage  contract  or  marriage  institu- 
tion, which  rests  upon  solemn  foundations  of  its 
own.  Promii?e8  to  marry  have  been  treated  by 
the  common  law,  from  the  earliest  times,  on  the 
general  footing  of  agreements.  Policy  forbids 
that  specific  /performance  of  such  a  contract  be 
enforqeil  in  equity.  But,  for  breach  of  the  prom- 
ise, an  action  would  always  lie  for  damages  at 
the  common  law,  asvii^  other  cases  of  assumpsit; 
though  in  aggravated  cases,  we  shall  find  dam- 
ages assessed  ^c(mewhat  after  the  manner  of  a 
tort 

In  the,  early  re]X)rts,  nevertheless,  doubts  were 
entertained  as  to  the  jurisdiction  of  common- 
law  courts  ia  such  suits;  and  this  because  the 
contract  to  lnarr}^tva8  so  nearly  allied  with  mar- 
riage, while  marriage,  from  the  time  of  Pope 
Alexander  III,  or  the  latter  part  of  the  twelfth 
century,  was  in  England  a  matter  for  the  cogni- 
zance of  spiritual  or  ecclesiastical  courts  only. 
A  motion  to  arrest  judgment,  where  the  plaintiff 
had  a  verdict,  was  argued  on  this  ground,  in 
Holcroft  V.  Dickenson,  m  26  Charles  Il|  but  three 
of  the  four  judges  (Chief-Justice  Vaughan  dis- 
senting), pronounced  in  favor  of  the  plaintiff! 

This  historical  uncertainty  concerning  the 
practice  of  bringing  the  common-law  action  in 
common-law  courts,  was  adverted  to  in  a  recent 
Indiana  case,  where  counsel  for  the  defense 
made  the  very  ingenious  argument,  that,  at  the  . 
first  settlement  of  the  United  States,  there  was 
no  such  ccmmon-law  right  of  action  at  all. — 
Stretcher  v.  Parker,  decided  in  1689,  was,  as 
counsel  contended,  the  earliest  breach  of  prom- 
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ise  case  ever  maintained  in  England,  in  a  com- 
mon-law court. 

Admitting  all  this,  however,  the  question  in 
Coke's  day  was  one  of  jurisdiction  local  to  Eng- 
land, and  tihe  doubt  ^id  not  touch  the  rieht  of 
action  at  all.  ''  Iddeed,"  observes  Worden,  J., 
'*  the  priqciple  which  upholds  such  action  is  as 
old  as  the  principle  which  gives  damages  in  any 
case  for  the  breach  of  a  contract,  and  it  is  imma- 
terial whether  any  case  can  be  found  in  Eng- 
land, prior  to  1607,  in  which  such  action  has 
been  maintained." 

2.  Bnrties  to  the  action. — ^In  practice,  it  is  found 
that  the  suit  for  breach  of  promise  is  almost  ex- 
clusively a  woman's  weapon ;  not,  we  may  im- 
agine, because  those  light  perfidies  are  wholly 
on  the  man's  part,  nor  necessarily  because,  when 
injured,  he  feels  the  humiliation  less,  but  rather 
on  account  of  sexual  diflTe'rences  of  temperament 
and  disposition.  If  the  promise  to  marry  does 
not  bind  one  of  two  adults,  neither,  on  principle, 
ought  it  to  bind  the  other ;  and  hence  the  right 
to  sue  for  breach  is  against  the  party  who 
breaks  the  promise,  of  which  sex  this  may  be. 
Harrison  v.  Cage  is  an  English  case,  of  William 
Ill's  time,  where  the  discarded  lover  actually 
sued  for  his  fiilse  mistress,  and  won  a  verdict; 
and  this  strange  reversal  of  the  sexes,  in  the 
face  of  justice,  did  not  deter  the  Court  from  de- 
claring unanimously  thai  the  plaintiff  was  en- 
titled to  judgment. 

The  usual  contract' rules  apply  as  to  the  com- 
petency of  parties.  A  lunatic's  promise  to 
marry  would  not  bind  that  party ;'  nor  does  a 
minor's,  unless  the  minor  ratifies  the  engage- 
ment on  reaching  majority.  And  here,  we  may 
observe,  that  the  age  at  which  a  marriage  bincfs 
a  male  or  female  is  one  thing,  and  the  age  of 
majority  for  the  marriage  promise,  another — the 
consideration  of  policy  applying  quite  differ- 
ently. A  late  English  statute  requires  more 
than  a  ratification — to  wit:  a  new  and  distinct 
contract — in  order  to  bind  an  infant,  on  his 
promise,  after  he  has  come  of  age,  and  this  stat- 
ute covers  promise  to  marrv. 

3.  What  VoiuttUvlea  the  Pmmise  to  Marry,— The 
general  principles  which  underlie  the  whole  law 
of  contract  must  determine  when  and  in  what 
manner  parties  become  bound  to  this  most  sol- 
emn of  mutually  dissoluble  contracts.  The' 
practical  difficulties  are  these :  Sexual  fascina- 
tion, not  to  add  the  very  solemnity  of  such  af- 
fairs, will  draw  a  light-minded  person  very  close 
to  a  promise^  who  does  not  intend  one;  even 
with  the  serious,  the  disposition  is  to  leave  more 
to  inference  than  plain  expression ;  and,  more- 
over, mere  favors  and  attention  on  the  one  hand, 
or,  on  the  other,  deliberate  arrangements  be- 
tween man  and  woman  for  dalliance  and  loose 
companionship!,  by  no  means  amount  to  promises 
to  marry. 

If  a  man  seriously  and  directly  asks  a  woman 
to  inarry  him,  and  she  accepts  with  equal  seri- 
ousness and  directness, ^he  case  is  a  clear  one  of 
Tomise  to  marry;  and  the  more   so,  if  these 
^s  have  passed  in  writing.    But  doubts  must 


arise  where,  as  so  often  happens,  circumstances 
less  positive  are  relied  upon  to  establish  the 
agreement. 

Some  mutual  contract  to  marry  is  reij^uisite, 
in  order  that  one  may  sustain  an  action  for 
breach  of  promise;  but  no  particular  form  of 
words  can  be  pronounced  essential.  It  is  suffi- 
cient if  such  language  were  used  as  to  show  that, 
in  fact,  the  minds  of  the  parties  met.  And, 
while  the  mutual  intention  should  be  serious 
and  honorable,  serious  and  honorable  intentions 
may  be  presumed  in  any  case,  from  acts  and  de- 
clarations iustifying  that  inference ;  for,  where 
one  so  oonaucts  as  to  induce  the  other  to  believe 
there  is  an  engagement  between  them,  and  to 
act  accordingly,  and  yet,  after  knowing  that 
impression  is  produced,  keeps  on  in  the  same 
tonor,  such  party,  it  is  said,  can  ndt  set  up  a 
light  or  jesting  purpos?  afterwards  or  deny  that 
the  engagement,  in  fact,  existed. 

But  as  to  the  evidence  of  a  contract  to  marry, 
more  direct  proof  is  now  commonly  required 
than  formerly,  since  modern  statutes  permit 
parties  themselves  to  take  the  stand  and  toll 
their  own  story.  While  the  old  rule  prevailed, 
excluding  such  interested  witnesses,  the  con- 
tract was  sometimes  inferred  from  proof  rather 
of  such  circumstances  as  usually  attend  an  en- 
engagement.  ''This  rule,"  observes  Chief  Jus- 
tice Uhurch,  ''permitted  an  implication  from 
what  was  proved  of  a  contract  not  pnived." 
Whatever  the  expression  of  earlier  cases,  then, 
a  promise  to  marry  can  not  commonly  be  infer- 
red, alone,  at  this  day  from  one's  devoted  atten- 
tion, frequent  visits,  and  apparently  exclusive 
attachment;  nor  from  mere  presents,  or  letters 
not  to  the  point ;  nor  from  the  plaintiff's  sole 
announcement  to  friends,  or  her  weddins  prepa- 
rations, without  the  defendant's  knowledge  :  nor 
from  what  the  man's  mother  or  father  may  nave 
said  to  the  woman,  without  his  knowledge, 
and  vice  versa;  nor   from    the    woman's   tinex- 

Slained  possession  of  an  engagement-ring, 
[either  a  mere  courtship,  nor  even  an  intention 
to  marr}*^,  can  constitute,  per  ee^  a  contract  to 
marry. 

But  the  giving  and  accepting  of  an  engage- 
ment-ring,  if  properly  shown,  is  a  most  impor- 
tant circumstance.  And  the  understanding  ol 
a  marriage  intention,-  having  been  once  elicited, 
from  pertinent  words,  acts,  or  conduct  of  the 
parties  to  the  transaction,  we  may  find  their 
courtship,  their  correspondence,  the  preseixta 
which  passed  between  them,  and  the  like,  all 
material  in  their  bearing  upon  the  main  con- 
clusion, and  still  more  material  for  fixing^  the 
amount  of  damages  to  be  awarded  in  the  suit. 

Homan  v.  Earle  i^an  important  illustraticSn  of 
our  general  principle,  both  because  of  Chief 
Justice  Church's  lucid  exposition  of  the  law, 
and  the  delicate  sfiading  oi  the  facts.  Here,  a 
wopnan,  evidently  without  reproach,  had  been 
led  into  a  marriage  engagement  by  a  man  whose 
conduct  seems  to  have  been  purposely  ambigu- 
ous. As  the  Court  observed,  both  parties  to  tne 
suit  were  highlv  respectable,  belonging  to  the 
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same  charch,  equals  except  in  pecdniary  re- 
sources, the  plaintiff  about  thirty,  ilnd  the  de- 
fendant fifty.  The  defendant,  left  ii  widower, 
began  his  visits  soon  f^Tter  the  death  of  his  first 
wife,  to  the  plaintiff,  who  hod  been  her  intimate 
friend.  His  visits  srew  longer  and  more  fre- 
quent; there  were  rides,  and  walks,  caresses,  and 
the  utaal  endearing  w.ords.  tie  gave  the  wo- 
man to  understand  that  his  wife  had  said  some- 
thing in  her  favor  before  she  died.  He  spoke 
significantly  of  intending  to  marry  when  the 
year  was  out;  of  taking  a  wife  of  a  certain  de- 
scription, which  she  answered ;  of  expecting  her 
to  know^  some  dav,  all  his  business.  She  cau- 
tioned him,  after  ne  had  gone  on  in  this  way  for 
two  months,  that  she   considered   this  meant  a 

freat  deal,  and  at  the  same  time  she  offered  him 
is  freedom.  This  warning  only  made  hii\i 
Eress  his  suit  tho'more  ardently,  though  he  was 
r  from  making  himself  explicit.  But,  coming 
to  her  after  a  few  days'  absence,  he  made,  as  she 
testified,  a  formal  declaration  of  love,  which  she 
reciprocated.  The  two  were  then  separated  for 
six  weeks :  after  which  the  visits  went  on  dur- 
ing a  brier  season  much  as  before.  By  this  time, 
however,  a  curious  proceeding,  on  the'man's  part, 
leaves  us  to  infer  that  he  had  begun  courting 
Another  woman,  with  whom  he  had  lately  be- 
come acquainted,  and  whom,  in  fact,  he  married 
in  about  six  months  afterwards.  Drafting  a  let- 
ter one  day  with  his  own  hand,  to  the  effect 
that  the  plaintiff  regarded  his  visits  as  evidence 
of  friendship,  and  *'  nothing  more,"  he  persuaded 
her  to  copy  and  sign  it.  He  wished  this,  he 
told  her,  because  he  did  not  want  others  to  t^iink 
they  had  any  understanding  together,  so  soon 
after  his  wife's  death.  The  oefendant's  conduct, 
when  the  new  engagement  came  out,  indicated 
that  he  was   conscious  of  having    wronged 'the 

Slaintiff.  The  Court  refused  to  disturb  the  ver- 
ict,  rendered  .for  the  woman  on  these  facts,  not- 
withstanding '*  negative  evidence,"  such  as  the 
absence  ci  presents,  a  ring,  letters,  and  definite 
plans  of  marriage. 

4  PronuBea  to  Marrij  as  Affcded  by  the  Statute  of 
fraud. — Treating  promises  to  marry  like  all  other 
contracts,  we  findf  old  authorities  assuming  that, 
where  the  contract  is  not  to  be  performed  within 
a  year,  it  is  void,  under  the  Statute  of  Frauds, 
unless  expressed  in  writing.  Thus,  if  A.,  in 
JanuaiT,  IGSO,  promises  to  marry  B.  in  Febru- 
ary, 1881,  B.  can  not  feel  sure  that  the  engage- 
ment binds,  unless  the  promise  is  put  in  bli^k 
and  white. 

But  the  latest  case9  incline  to  construe  the 
statute  so  as  not  to  effect  promises  to  marry,  but 
promises  in  consideration  of  marriage,  sucn  as 
marriage  settlements.  Where  A.  promises  to 
marry  B.  within  thirteen  months,  two  years,  etc., 
such  a  promise  does  not  come  under  the  statute 
at  all,  for  it  is  capable  of  being  performed 
within  a  year,  and  tnat  is  enough.  An  agree- 
ment to  marry  may  commonly  be  regarded  as  a 
eontinuijig  contract,  by  mutual  consent,  and 
henoe,  unaffocted  by  the  statute. 
6.    M  What  Time  a  IVomim  to  Marry  may  be  Bo- 


gardcd  as  Broken. — If  a  person  engaged  to  marry 
13.,  marries  C.  instead,  such  party  pots  it  out  of 
his  or  her  power  to  fulfill  the  former  engage- 
ment, and  B.  mav  sue  at  once  for  breach  of  prom- 
ise. If,  a^ain,  the  wedding  with  B.  was  fixed 
for  a  certain  day,  and  A.  inexcusably  fails  to  ap- 
pear, B.,  who  was  ready,  may  treat  the  contract 
as  broken.  And  modern  precedents,  moreover, 
both  in  England  and  the  United  States,  favor 
the  rule,  that  a  breach  of  contract  arises  upon  a 
positive  refusal  to  perform,  although  the  time 
specified  for  performance  has  not  yet  arrived. 
Hence,  where  parties  had  engaged  to  marry  '^  in 
the  fall,"  fixing  no  day,  and  tne^man,  in  October, 
announced  his  determination  not  to  perform  the 
contract,  it  was  held  that  the  woman  might 
bring  her  action  immediately. 

But,  on  principle,  some  tender  should  precede 
all  such  common-law  suits;  and  the  plaintiff, 
(due  allowance  being  made  for  the  natural  mod- 
esty of  the  sex),  ought  to  allege  and  prove  an 
offer  and  refusal.  Keadincss,  however,  is  held 
to  be  enough  on  a  woman's  part,  since  it  is  for 
the  man  ducere  uxoreni. 

6.  Revision  of  a  Qmtract  to  Marry, — A  mutual 
release  from  a  marriage  engagement  is  the  true 
way  for  parties  to  get  rid  of  it.  They  who  enter 
into  sucn  a  promise  mutually,  have  .mutually 
the  power  to  rescind.  But  such  a  release  must 
have  been  fairly  and  honorably  procured,  in  or- 
der to  avail  the  party  who  sets  it  up.  The  man 
or  woman  who  oreaks  o^F  an  engagement  dis- 
charges the  other  party;  but  the  latter  has  the 
option  of  treating  this*  as  a  breach,  and  making 
it  the  foundation  of  a  suit  for  damages.  The 
reasons  upon  which  the  defendant  seeks  to  jus- 
tify breaking  it  off  may,  however,  be  shown,  in 
mitigation  of  damages.  Release  of  the  promise, 
like  the  promise  itself,  may  usually  be  by  word 
of  mouth. 

7.  When  Promises  to  Marry  are  Against  Public 
Rdicy: — If  there  is  any  one  thing  that  a  woman 
clearly  understands,  it  is  that  a  man  who  is 
already  married  is  not  at  liberty  to  take  her  to 
wife.  The  thought  of  making  such  a  marriage 
under  such  circumstances  is  a  moral  sin,  while 
the  passionate  compact  to  do  so,  when  opportun- 
ity ^all  occur,  not  only  places  the  promising 
parties  in  a  most  perilous  relation  towards  one 
another,  but  doubly  exposes  the  conjugal  party, 
whose  rights  obstruct  their  inclination,  to  wan- 
ton and  wicked  sacrifice.  And  yet,  so  blind  is 
jealousy,  or  the  guilty  passion,  that  we  find,  wo- 
man, in  two  States,  iBghting  her  way  to  the  tri- 
bunal of  last  resort,  ouite  recently,  for  the  pur- 
pose of  compelling  a  nckle  man  to  pay  damages, 
who  had  agreed,  when  married,  to  marry  the 
plaintiff  as  soon  as  death  or  divorce  should  rid 
nim  of  his  wife.  It  is  well  that  in  both  these 
States,  (  New  Jersey  and  Illinois  \  the  agreement 
was  pronounced  contrary  to  public  policy,  and 
void. 

But  guilty  complicity  is  what  excludes  the 
plaintiff,  and,  hence^  one  may  doubtless  sue  for 
Dreach  of  promise,' if  ienorant,  at  the  time  of< 
the  engagement,  the  defendant  was  already  mar- 
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ried.  In  Tennessee,  this  reservation  has  been 
induljired  to  a  grave  latitude.  A  married  man 
oouried  a  young  woman,  who  supposed  him  sin- 
gle, offering  himself  by  letter. .  She  accepted  in 
form;  whereupon  he  confined* to  her  at' once,  in 
his  next  epistle,  that  he  had  a  wife  then  living, 
from  whom  he  expected  to  procure  a  divorce,  on 
getting  certain  papers  paKs^^d.  Instead  of  repu- 
diating the  contract,  inquiring  into  the  afiair 
for  herself,  or  keeping  in  reserve,  as  a  woman 
should,  she  encourag^  his  love,  pressing  him 
fervently  to  hurry  up  those  papers.  He  could 
not  procure  the  divorce,  t^ecause  he  had  no  grounds 
for  one,  and  then  she  sued  him  for  his  breach  of 
promise.  The  plaintifi  was  an  intelligent  and 
well-educated  i^erson.  And  vet,  it  was  held, 
that,  not  being  iiipari  delicU),  she  could  maintain 
her  action  upon  the  offer  she  had  accepted  while 
supposing  him  single,  and  that  her  subsequent 
knowledge  of  his  marriage  could  only  be  set  up 
in  diminution  of  damages. 

No  action  can  be  maintained  for  breach  of  a 
promise  to  marry,  made  in  consideration  of  illicit 
sexual  intercourse  between  the  parties. 

On  the  whole,  we  may  question  i^hether  this 
right  to  sue  for  oreach  of  promise  of  marriage  is 
not  productive  of  more  evil  than  good.  It  is 
admitted  that  only  one  sex  makes  practical  use 
of  such  a  remedy,  though  its  logical  application 
should  be  mutual ;  and  of  that  sex,  moreover, 
but  few  of  the  finer-grnined.  It  is  admitted,  too, 
that  the  marriage  state  ought  not  to  be  lightly 
entered  into;  that  it  involves  the  profoundest 
interest  of  human  life,  transmitting  its  complex 
influences  direct  to  posterit}%  and  invading  the 
happiness  of  parents  and  near  kindred;  that 
the  step,  once  taken,  is  vfelX  nigh  irrevocable. 
From  such  a  standpoint,  we  view  the  marriage 
engagement  as  a  period  of  probation,  so  to  speak, 
for  both  parties — their  opportunity  for  finding 
one  another  out ;  and  if  that  probation  results 
in  developing  incompatibility  of  tastes  and  tem- 
perament, coldness,  suspicion,  an  incurable 
repu([uance  of  one  to  the  other,  though  all  this 
may  impute  no  vice  to  either,  nor  afford  matter 
for  judicial  demonstration,  duty  requires  that 
the  match  be  broken  off.  What,  then,  shall  be 
the  consequence  to  the  party  who  takes  the  ini- 
tiative 7  Analyze  out  reported  breach  of  prom- 
ise cases,  and  you  will  see  that  the  fair  plaintiff 
is  frail  on  the  point  most  essential  to  womanly 
self-respect,  in' the  majority  of  instances  j  that 
she  has  unwisely  granted  to- her  lover  the  mdul- 

Sencea  of  a  husDand,  .or  that  she  was  a  soiled 
ove  when  he  offered  himself,  or^  more  brazen 
still,  that  she  had  been  loose  with  other  men, 
while  plighted  in  affection.  That  the  man's 
virtue,  in  such  cases,  will  usually  bear  compari- 
son, we  need  not  contend,  since,  in  practice,  it  is 
not  he  that  invites  litigation.  In  the  interests 
of  morality,  then,  and  for  the  sake  of  compen- 
sating the  innocent  few,  who  complete  this 
record,  and  whose  vows,  'moreover,  were  niade  in 
a  befitting  spirit,  should  so  much  festering  coi^ 
ruption  l^  yearly  exposed  to  a  jesting  commun- 
ity,  under  the  misnomer  of  a  blighted  affection  7 


Are  the  fallen  victims  to  passion  to  represent 
the  victims  of  /exalted  love  ?  Courts  have  found 
it  necessary  of  late,  to< insist  emphatically,  that 
a  man  is  not  bound  by  a  contract  to  niarry  a 
lewd  woman,  which  he  entered  into  in  ignorance 
of  hor  character.  This  stricture,  howevor,  by 
uo  means,  debars  all  the  lowd  woman  from  suing 
for  breach  of  promise,  nor  oven  all  the  impeni- 
tent. And,  however  honorably  one  may  nave 
acquitted  himself  of  an  imprudent  engagement, 
before  its  consummation,  the  right  which  in  con- 
ceded him  by  law,  of  showing  a  justification  by 
way  of  mitigating  damages,  does  not  cover  the 
case;  for,  letting  alone  the  diflBculty  of  proof, 
most  men  would  rather  pay  hush-money,  than 
have  the  whole  story  of  a  love-folly  trumpeted 
in  the  newspapers. 

Seduction  turnishes  another,  and  properly 
speaking,  quite  a  distinct  case  from  the  loss  of  a 
marriage  opportunity.  For  this  offence,  so  re- 
volting, to  every  instinct  of  manly  honor,  a 
moral  and  physical  wrong  renders  it  proper  that 
the  victim  should  have  some  right  of  action. 
But,  instead  of  taking  seduction  as  the  time- 
honored  appendage  to  breach  of  promise,  and 
other  collateral  suits,  it  seems  fitter,  as  some  of 
our  States  now  provide  by  law,  to  make  seduc- 
tion a  distinct  and  independent  ground  for  ac- 
tion. Where,  too,  a  man,  whether  under  promise 
to  marry  or  not,  gets  a  woman  with  child,  she 
should  have  some  sort  of  recourse,  for  the  child's 
Sake,  if  not  her  own.  In  this  latter  case,  and, 
indeed,  in  the  former,  a  criminal  magistrate  will 
feel  that  the  law  does  its  best,  when,  by  a  judi- 
cious exercise  of  influence,  he  can  prevail  upon 
the  guilty  pair  to  unite  in  marriage;  for  thus 
the  lessor  scandal  is  permitted,  in  order  to  avoid 
the  greater.  James  Schouler. — Southern  Law 
Retfitto, 


EVIDENCE  AS  TO  CHARACTER. 


There  are  three  modes  in  which  character  might 
possibly  be  put  in  evidence  with  a  view  to  raise 
a  presumption  as  to  a  man  hieing  innocent  of  a 
cringe  charged  against  him; 'first,  by  giving  tes- 
timony as  to  previous  acts  of  the  accused  under 
somewhat  similar  circumstances  to  those  of  the 
act  in  question ;  secondly,  by  persons  who  have 
had  opportunities  of  forming  an  opinion  as  to 
the  disposition  of  the  accused,  testifving  the  re- 
sult of  their  experience ;  and,,  thirqly,  by  the 
testimony,  not  of  the  witness's  own  estimate  of 
the  accused,  but  of  the  estimate  in  which  he  is 
held  by  theicommuliity  amongst  whoiA  he  has 
lived  and  with  whom  he  has  mingle.  The 
first  of  these  modes,  evidence  of  specific  acts, 
has  never  been  tolerated  incur  courts.  Nothing 
could  be  more  unfair  to  prisoners,  according  to 
every  English  idea  of  criminal  jurisprudence, 
because,  on  the  one  hand,  the  evidence  that  a 
man  had  on  on^  or  two  occasions  not  committed 
a  felony,  would  go  a  small  way  to  raise  a  pre- 
sumption of  innocence ;  and,  on  the  otter,  if,  as 
would  be  necessary,  similar  evidence  was  to  be 
allowed  to  the  prooacution,  proof  of  one  or  two 
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f>revious  transgressions  would  create  such  a  Vio- 
ent  prejudice  against  the  prisoner,  that  in 
many  cases  conviction  would  depend  much  more 
on  the  nature  of  the  antecedents  of  the  accused, 
than  on  the  proof  of  the  commission  of  tho 
crime  charged.  Moreover,  the  endeavor  to  sub- 
stantiate or  disprove  the  various  acts  alleged, 
would  incumber  the  issue  to  be  tried  with  such 
labyrinths  of  doubtful  and  collateral  (|Ucstions, 
as  to  insure  the  hopeless  en«barrasf«mont  of  juries 
and  endless  prolongation  of  trials. 

Endeavors  have  been  frequent  to  bring  to  boar 
on  the  question  of  guilt  or  innocence  the  opin- 
ion formed  by  individual  witnesses  as  to  the 
character  of  the  accused.  Indeed,  such  evidence 
is  practically  often  given  in  all  courts.  Thti 
questions  generally  asked  of  a  witneas  to  char- 
acter are:  "How  long  have,  you  known  the 
prisoner  ? "  "  What  is  liis  character  ?"  And  in 
reply,  nine  times  out  of  ten,  the  witni'ss  gives 
the  result  of  his  own  experience.  Yet  it  is 
clearly  settled    that    no   such    evidence  can  be 

fiven.  "  Character,"  said  Lord  Erskine  in  R.  v. 
lardy,  24  St.  Tr.,  1079,  **  is  the  slow  spreading 
influence  of  opinion  arising  from  the  deport- 
ment of  a  man  in  society ;  as  a  man's  deport- 
ment, good  or  bad,  necessarily  produces  one  circle 
without  another,  and  so  extends  itself  till  it 
unites  in  one  eeneral  opinion.  That  general 
opinion  is  allowed  to  be  given  in  evidence."  So 
in  Reg.  v.  Turner,  10  Cox,  C.  C  31,  I-rord  Cock- 
bum  says:  "  I  find  it  uniformly  laid  down  in 
the  booRS  of  authority  that  the  evidence  to  char- 
»  acter  must  be  evidence  to  general  character  in 
the  sense  of  reputation."  And  in  Reg.  v.  Row- 
ton,  34  L.  J.,  57  M.  C,  the  point  came  expressly 
to  be  decided.under  the  following  circumstances s 
A  schoolmaster  was  charged  with  committing  an 
indecent  assault  upon  one  of  his  scholars ;  evi- 
dence was  called  as  to  character  on  his  behalf,  and 
similar  evidence  was  called  against  him  by  the 

i)ro8ecution  in  the  person  of  a  witness  who  had 
brmcrly  attended  the  prisoner's  school.  In  re- 
ply to  the  question  as  to  the  character  of  the 
accused  the  witness  said:  '^ I  know  nothing  of 
the  neighborhood's  opinion,  because  I  was  only 
a  boy  at  school  when  I  kneyif  him ;  but  my 
own  opinion,  and  the  opinions  of  others  who 
were  also  pupils  of  his,  is,  that  his  character  is 
that  of  a  man  capable  of  the  grossest  indecency 
and  the  most  flagrant  immorality."  Here,  then, 
the  issue  between  the  reception  of  evidence  of 
the  second  and  third  classes  into  which  it  has 
above  been  divided,  was  sharply  raised;  The 
witness  distinctly  disclaimed  his  ability  to  tes- 
tify to^  the  general  estimate  formed  of  the  pris- 
oner's character'  by  the  circle  in  which  he 
moved,  but  volunteered  the  opinion  which  was 
the  outcome  of  his  own  acouamtance  with  him. 
This  evidence  the  court  tor  Crown  Cases  Re- 
served held,  by  a  majority  of  eleven  to  two 
(Eble,  C.  J.,  and  Willes,  tf.,  being  the  dissenti- 
ents), could  not  be  received.  In  giving  their 
judgments,  however,  the  holders  of  the  prevail^ 
ing  opinion  emphasized  the  taiot  that  tney  felt 
themaelves  coeicra  by  the  stream  of  authority, 


and  took  care  to  guard  against  any  expression  cl 
approval  of  the  rule  which  they  enunciated; 
inueed,  the  pains  taken  by  them  to  plant  their 
decision  firmly  behind  the  entrenchment  of  au- 
thority without  any  expressions  of  approval, 
lead  strongly  to  the  inference  that  they  saw  lit- 
tle to  admire  in  a  rule  for  which  thev,  sitting  as 
a  court  of  ultimate  appeal,  could  find  no  founda- 
tion in  reason  or  equit}'.  On  , the  other  hand, 
the  two  dissentient  judges  adduced  weighty  ar- 
guments for  admitting  a  witness's  testimony 
as  to  his  estimate  of  the  character  of  the  accused 
derived  from  experience,  and  felt  so  convinced 
by^  the  cogency  of  those  arguments,/  that  they 
were  prepared  to  do  away  with  the  rule,  and  al- 
low the  impeached  answer.  There  can  be  little 
doubt  that,  if  the  matter  were  a  rea  novny  the 
rule  would  be  made  in  conformity  ,with  their 
opinion. 

The  evidence  of  reputation  which  consists  in 
a  witness  stating  not  what  he  himself  knows  of 
the  prisoner's  character,  but  what  he  has  heard 
concerning  it,  is  an  authorization   in  that  par- 
ticular instance  of  that  kind  of  testimony  gen- 
erally most  abhorrent  to  our  rules  of  evidence — 
namely,  hearsay.    The  witness  finds  out  what  a 
certain    number   of  gossips   or    tattlers  s^,  or 
what  he  thinks  they  said,  in  idle  moments,  and 
retails  this  to  the  court.    This  hearsay  is  likely  to 
be  of  the  most  partial  kind,  since,  if  the  witness  has 
been  a  known  friend  of  the  prisoner,  he  is  very 
unlikely  to  have  been  made  the  repository  for 
sinister  rumors,  and,  if  an  enemy,  he  has  in  all 
probability  been  the  confident  of  every  calum- 
nious and  slanderous  whisper;  so  that  ina  small 
society,  much  given  to  cliqueism,  two  witnesses 
might  well  be  brought  forward,  one  whom  mi^ht 
truly    swear    that    he    never    heard    anything 
against    the    accused,  which    in  the  opinion  of 
Chief  Justice  Erie  (10  Cox  C.  C.  p.,  33),  is  the 
best  charficter  a  man  can  receive,  and  the  other, 
with  equal  veracity,  might  swear  that  the  repu- 
tation of  the  accused  was  very  bad.    It  is,  too, 
the  most  unsatisfactory  kind  of  hearsay  conceiv- 
able, because   there  is  no  rule, as  to  the  propor- 
tion of  opinions  from  which  general  reputation 
is  to  be  assumed.    If  the  witness  had  heard  two 
persons  give  their  opinion  that  the  accused  was 
untrustworthy,  he  might  swear  that  the  prisoner 
bore  a  bad  character,  even  though  those  two  per- 
sons were  engaged  in  an  intent  to  traduce.    In- 
deed, the  cruel  injustice  which  the  rule  is  capa- 
ble of  working  is,  perhaps,  most  apparent  from 
the  consideration  that  it  is  only  reauisite  for 
malice,  before  commencing  a  prosecution,  to  be 
sufficiently  successful  in  spreaaing  calumnies  to 
rob  its  victim  of  the  benefits  he  might  derive 
from  the  most  untarnishd  reputation.    Again, 
the  exclusion  of  direct  and  allowance  of  hearsay 
evidence  of  reputation  has  sometimes  the  effect 
of  shutting  but  the    most   convincing    support 
which  a  career   of  integritv  can  give  to  inno- 
cence, and  f>ossibly^the  still  more  extraordinary 
result  of  compelling  a  witness  to  depose  to  what 
he  has  the  best  reason  for  knowing  not  to  be  a 
fact.    If,  for  instance,  a  ser  /ant  is  indicted  by  a 
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new  master  for  dishonesty,  in  the  absence  of  di- 
rect proof  of  guilt  or  innocence,  the  testimony 
of  a  former  master  that  he  had  for  many  years 
served  him  with  conspicuous  probity  would  un- 
doubtedly b»  the  most  satisfactory  evidtnce  to 
character  producible ;  but  the  master  may  be 
quite  unable  to  Bpeak  to  general  reputation,  and 
so  the  servant  is  deprived  of  what  would  be  the 
most  conclusive  testimony  in  his  favor,  for  the 
very  reason  that  it  consists  in  experience  and 
not  in  hearsay.  On  the  other  hand,  suppose  the 
witness  to  have  an  absolute  knowledge  that  the 
prisoner  has  previously  committed  offenses  sim- 
ilar to  that  charged,  if  the  prisoner  has  been 
sufficiently  adroit  and  hypocritical  to  keep  up 
appearances  among  his  neighbors  and  to  h(<oa- 
wink  them  into  the  belief  that  he  is  an  uprij^ht 
man.  he  will  receive  the  benefit  of  his  duplic  ty, 
and  the  witness  who  knows  to  the  contrary  will 
have  to  deliberately  deceive  the  Court  and  judge, 
by  deposing  to  his  good  character. 

Surely,  in  the  common  sense  conduct  of  affairs, 
there  would  not  be  a  mbi^aent's  hesitation 
whether,  in  investigating  the  character  of  a  man, 
to  place  more  independence  on  a  deliberate  opin- 
ion formed  as  the  result  of  personal  contact  and 
experience,  or  on  a  recoUeetion  of  the  random 
utterances  of  an  indefinite  number  of  persons 
who  may  never  have  seen  the  object  of  their 
garrulity,  nor  have  had  the  remotest  opportunity 
of  forming  a  judgment  upon  his  merits.  The 
reception  of  such  evidence  would  not  be  open  to 
the  decisive  objections  urged  against  previous 
acts  of  the  accused  beine  adduced,  because  the 
only  questions  admissible  would  be  as  to  the 
means  of  knowledge  of  the  witness,  and  the  de- 
duction he  drew  from  those  means  of  knowledge 
concerning  the  disposition  of  the  accused.  Here 
there  would  be  occasion  i^either  for  wrangling 
over  disputed  facts,  nor  for  the  prejudice  insepa- 
rable from  taking  for  granted  tnat  a  previous 
similar  offense  has  been  committed  by  the  ac- 
cused. 

We  may,  perhaps,  be  permitted  to  suggest  that 
in  a  careful  perusal  of  the  judgments  in  Reg.  v. 
Rowtpn,  sufficient  justification  mi^htbe  founa  for 
inserting  in  the  forthcomiiig  criminal  code  a  sec- 
tion devoted  to  the  subject  of  evidence  to  char- 
acter, altering  the  rule  relaj^ing  thereto  that,  if 
snch  evidence  is  to  be  retained  at  all,  we  may 
have  it  for  the  future  the  best' instead  of  the 
worst  possible  of  its  kind.— -LoTidon  Law  Ttmes. 

ECCENTRIC '  BEQUESTS. 


A  Manchester  lady  bequeaths  a  suirgeon  £25,- 
000.  on  condition  that  he  should  claim  her  body 
ana  embalm  it,  and  ''that  he  should  once  in 
every  year  look  upon  her  face,  two  witnesses  be- 
ing present."  Another  lady  of  an  economical 
turn  of  mind,  desires  thai  if  ehe  should  die  away 
from  Branksome,  her  remains,  after  bein^  placed 
in  a  coffin,  should  be  inclosed  in  a  plain  deal 
box,  and  conveyed  by  goods  train  to  Poole.  •  ''Let 
no  ipention,"  she  states,  "  be  made  of  the  con- 
tents, as  the  conveyance  will  not  be  then  charged 


more  for  than  an  ordinary  package."  A  French 
traveller  recently  deceased,  desired  to  be  buried 
in  a  large  leather  trunk,  to  which  he  was  at- 
tached, as  it  "had  gone  round  the  world  with 
him  three  times;"  and  an  English  clergyman  and 
justice  of  the  peace,  who,  at  the  a^e  of  eighty- 
three  had.  married  a  girl  of  thirteen,  desir^  to 
be  buricHl  in  an  old  chest  he  had  selected  for  the 

Surpose.  Tastes  differ  in  the  matter  -^f  burial, 
ne  man  wishes  to  be  interred  with  the  bed  on 
which  he  has  been  lying ;  another  desired  to  be 
buried  far  from  the  haunts  of  man,  where  nature 
may  "  smile  upon  his  remains;"  and  a  third  be- 
queaths his  corpse  for  dissection,  after  which  it 
is  to  be  put  in  a  deal  box  and  thrown  into  the 
Thames.  One  man.  does  not  wish  to  be  buried 
at  all,  but  gives  his  body  to  the  Imperial  Gas 
Company,  to  be  consumed  to  ashes  in  one  of  their 
retorts;  adding,  that  should  the  superstition  of 
the  times  prevent  the  fulfillment  of  his  bequest^ 
his  executors  may  place  his  remains  in  St.  John's 
Wood  Cemetery,  "  to  assist  in  poisoning  the  liv- 
ing in  that  neighborhood."  A  person  may  ap- 
prove in  cremation  himself^  but  it  is  a  little  nard 
when  he  requires  his  relatives  to  approve  of  it 
also. — The  Spectator. 


♦  > » 


IOWA. 

{Supreme  Ontrt.) 

NeffoOable  Ineirumenie   Maker  ieavimg  Btaia-^Demumd. 

Op.  by  Rothrock,  J.  Action  on  a  note,  indorsee  against 
indorser.  The  indorsement  waived  notice  bat  not  de- 
mand. It  was  shown  thst  the  maker,  before  maturity, 
left  the  State,  and  that  there  was  no  one  in  the  State  on 
whom  demand  coold  have  been  made.  JETebl,  tliat  de- 
mand was  saflAcientiy  excnaed ;  that  a  holder  of  a  note  is 
not  bound  to  follow  the  mikar  out  of  the  State.  1 
sons  on  B.  A  N.  45.    Whitely  v.  Allen.    June  10, 18S1. 


♦  • » 


SUPREME  COURT  RECORD. 


[New  eases  filed  since  our  Isst  report,  up  to  Aug.  91, 1881.] 


1145.  Otho  ITardman  et  al.  v.  George  W  WUaon,  ad- 
ministrator. Frror  to  the  District  Court  of  Midlaon 
County.  McCloud  A  Son  and  Converse  snd  J.  M.  Ken- 
nedy for  plalntiflk. 

1146.  John  J.  VHjgcmw^  executor  et  aL  v.  Sarah  Oox. 
Error  to  the  District  Court  of  Hamilton  County.  I.  J. 
Miller  and  F.  Sample  for  plalntiiEi;  Hoadl^,  Johnaon 
A  Colston  for  defendant. 

1147.  James  A. «  ulp  v.  Geoige  Troutman.  Error  to  the 
District  Court  of  Allen  County.  Richie  A  Biehie  and  A. 
B.  East  for  plaintiff. 

1148.  Calvin  McCombs  et  al.  v.  John  Stewart.  Error- 
Reserved  in  the  District  Court  of  BCahoning  Ooanty. 
Hutchins^t  Tnttle  for  plalntiflk;  SutUff  A  Stewart  for 
defendant. 

1149.  Isabel  A.  Moore  v.  Harriet  E.  Jde.  Error  to  the 
District  Court  of  Franklin  County.  Charlea  Fblleit  Ibr 
plaintiff;  Harrison,  Olds  A  Marsh  for  defendant. 

1150.  Hester  A.  Psttenger  «,  Martha  B.  Brilqr  ^  •!• 
Error  to  the  District  Court  of  Perry  County.  Baiter  A 
Hoflknah  and  J.  V.  Campbell  for  plaintiff. 
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COLUMBUS,  OHIO,    :     :      :      SEPT.  J,  1881. 


PERSONAL. 


— We  call  the  attention  of  the  profession  to 
the  card  elsewhere  of  Mr.  J.  V.  Cowdery,  of  Niles, 
O.  Mr.  C.  is  well  recommended  as  a  careful  and 
honest  lawyer,  and^  such,  we  commend  him  to 
the  bar  of  the  State. 

— During  a  recent  voyage  of  discovery,  recre- 
ation, and  business,  ''Ye editor"  came  in  con- 
^ct  with  a  host  of  the  members  of  the  bar,  whose 
friendship  is  an  honor  and  whose  kindness  will 
long  remain  as  a  delightful  memory.  Nothing 
could  give  us  greater  pleasure  than  to  make  pub- 
lic acknowledgment  of  our  obligation  to  each  of 
these  kind  gentlemen,  by  separate  personal  indi- 
cation, but  their  name  is  legion.  We  must, 
however,  mention  specially,  Mr.  Frank  E.  Del- 
lenbaugh,  Col.  A.  J.  Sandford  and  L.  A.  Russell, 
Esq.,  of  Cleveland,  gentlemen  all,  and  lawyers 
whose  gentlemanly  instincts,  fine  social  qualities 
and  excellent,  abilities,  fully  account  for  their 
present  success  and  bright  prospects  in  the  pro- 
fession. In  the  same  category  we  with  pleasure 
include,  Messrs,  Fraze  <!^  Welsh,  law  partners 
in  Akron;  C.  A.  Reed,  Esq.,  of  Ravenna — who  by 
the  way,  will  be  the  next  Probate  Judge  of  Por- 
tage County;— Gen.  R.  W.  Ratliff  and  E.  D. 
Kennedy,  (^  Warren;  Judge  Thoman,  S.  li.  L. 
Jackson,  Willis  W.  Powers,  of  the  law  firm  of 
McNabb  and  Powers,  and  Mr.  Wirt  of  Woodworth 
A  Wirt,  of  Youngstown.  To  these  gentlemen 
the  IjAW  Joubmal  extends  profound  thanks. 


♦ » » 


THE  AMERICAN  BAR  ASSOCIATION  AND 
MR.  mVINGE  BROWNE. 


The  recent  meeting  of  the  American  Bar  As- 
sociation, at  Saratoga,  demonstrates  the  muta- 
bility of  earthly  hopes  and  the  wondrous  po- 
tency of  a  great  man's  smile  or  frown..  It  may 
be  conceded  that  many  of  the  best  lawyers  of 
the  country  w^re  in  attendance,  and  that  some 
very  able  papers  were  publicly  read ;  but  that 
the  prime  object  of  the  meeting  was  not  fully 
accomplished,  must  be  sorrowfully  admitted. 
We  refer  to  that  full  and  complete  success  in 
winning  the  approval  and  commendation  of  Mr. 
Ibvuvgb  Bbowmb,  the  editor  of  the  Albany  Law 
Jowmaly  which  had  been  confidently  hoped  for. 
What  would  be  insufferable  egotism  on  the  part 
of  a  less  gifted  and  less  Ood-like  beinir  than  Mr. 


Irvinge  Browne,  we  accept  from  him,  for  the  As- 
sociation, as  the  condescension  to  a  belief  that 
the  members  thereof  were  a  nice  enough  set  of 
gentlemen — not  wise  and  cultured  as  Mr.  Ir- 
vinge Browne,  it  is  true,  yet  as  giving  promise 
of  some  good  things  in  the  beautiful  future 
sometime ! 

Of  the  address  of  the  President,  Mr.  Phelps, 
of  Vermont,  Irvinge  Bbowme  says :  "  We  did 
not  hear  it,  and  have  not  read  it,"  although 
published  in  his  paper  ^'at  the  cost  of  a  large 
and  valuable  space;  but  with  our  natural 
scent  for  heresy,  we  have  detected  some  utter- 
ances against  codification  to  which  we  shall  try 
to  evolve  some  rejoinders  by  and  by.  Much  can 
be  pardoned  Mr.  Phelps,  however,"  <lc.,  <!^c.,  ad 
nauaeum. 

The  promise  to  notice' Mr.  Phelps'  address  and 
to  evolve  rejoinders  from  his  omniscient  inner 
consciousness — although  to  matters  he  had  never 
read — ^by  the  great  Irvinge  Browne,  must  be  ex- 
quisitely gratifying  to  Phelps. 

The  paper  by  Judge  Cooley,  of  Michigan,  read 
by  Mr.  Hinckley,  the  Secretary,  is  approved  in 
one  part  by  Irvinge  Browne,  but,  in  the  other 
half  is  annihilated — Irvinge  Browne  sits  down 
upon  it! 

Of  the  address  by  the  new  President,  Hon. 
Clarkson  Potter,'  Irvinge  Browne  says,  ^'  it  was 
quite  entertaining  to  all,  and  probably  ifutruetivt 
to  moti.*^  Of  course,  Mr.  Potter  could  not  pro- 
duce anything  that  could  be  possibly  instructive 
to  Irvinge  Browne ;  but,  then,  to  cheer  him  up, 
Irvinge  Browne  concedes  the  charitable  and  con- 
descending remairk,  that  "he  was  very  properly 
chosen  President  for  the  ensuing  year." 

Mr.  Hunt,  of  Louisiana,  as  Chairman  of  the 
Committee  on  Legal  Education,  reported  in  fa- 
vor of  a  three  years'  law-school  course  of  educa- 
tion, and  in  favor  of  admission  to  practice  on 
the  diploma  of  a  chartered  law-school,  granted 
after  such  a  course.  This  was  adopted.  Irvinge 
Browne  doubts  Mr.  Hunt's  ability  to  understand 
the  resolution  adopted  concerning  such  require- 
ment, apd  charges  "  vagueness  "  upon  the  same ; 
and  apparently  regrets  that  the  august  presence 
of  Irvinge  Browne  deterred  the  Association  from 
venturing  upon  a  discussion.    This  is  sad ! 

Irvinge  Browne  frowns  down  the  foolish  prac- 
tice of  endeavoring  to  solve  abstruse  problems  in 
constitutional  or  other  law,  which  has  Heretofore 
obtained  in  the  Bar  Association.  He  kindly, 
however,  relieves  that  body  from  absolute  des- 
pair— consequent  upon  that  frown — by  pointing 
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out  a  few  things  to  which  it  may  properly  direct 
its  attention  hereafter. 

Irvinge  Browne^s  report  and  remarks  upon 
the  proccedinjts  of  the  Association  reminds  one 
very  forcibly  of  a  chicken  on  a  manure  heap. 
There  are  occasional  grains  of  corn  to  be  found, 
no  doubt,  but  the  great  mass  is  nauseating — 
very  nauseating,  indeed. 

It  is  really  disheartening  to  witness  the  an- 
tics of  this  same  Irvinge  Browne.  He  has  been 
a  profound  student  for  so  very  long  a,  time  that 
he  is  unusually  well  informed  in  matters  of  law. 
With  modesty,  he  would  be  re^dly  a  great  man; 
but  his  pedantry — his  style  of  criticizing  others 
fully  as  wise  ns  he — his  tx/td  Roscoe  air  of  super- 
cilious loftiness,  and  his  palpable  and  offensive 
over-rating  of  his  own  ability,  is  only  equalled 
by  the  air  of  the  man  who,  at  the  circus,  crawls 
through  a  nine-inch  hoop,  and,  afterwards,  feeds 
himself  with  a  fork  tied  to  his  heel;  or  the  man 
who  jumps  over  -sixteen  horses,  turning  three 
summersaults  in  mid-air.  It  proclaims :  '*  Who 
so  limber  or  so  great  a  leaper  as  I  ?*' 


#  • » 


PLEADINGS,   PARTIES    AND    FORMS  UN- 
DER THE  CODE. 


BY  CLEMENT  BATES  ESQ. 

The  immense  book  and  printing  establish- 
ment of  Robert  Clarke  &  Co.,  Cincinnati,  Ohio,  is 
rapidly  coming  to  the  front  as  one  of  the  best 
publishing  houses  of  the  country.  We  are  not 
sure  but  that  this  house  is  to  the  West  what  that  of 
Baker,  Voorhis  &  Ca  is  to  the  East — the  princi- 
pal caterer  to  the  wants  of  book  buying  lawyers. 
One  very  certain  thing  is  that  they  are  publish- 
ing some  very  valuable  books.  The  latest,  es- 
pecially of  interest  to  lawyers  of  Ohio,  is  the  first 
volume  of  the  above  mentioned  work.  Its  table 
of  contents  shows,  briefly :  a  General  Treatise  on 
Parties  and  pleadings ;  followed  by  the  topics  of 
Misnomer,  Amendment,  Variances  and  Failure 
of  Proof,  Joinder  of  Causes  of  Action,  Revivor  of 
Actions,  Submission,  Venue,  Verifications,  etc., 
and  the  head  of  Actions  and  Proceedings,  which 
embraces  Forms  of  Petitions,  with  Authorities, 
arranged  alphabetically,  thus:  Account,  Ac- 
count Stated,  Accounting,  Agents,  Animals,  Ar- 
rests, etc.,  down  to  and  including  Municipal  Cor- 
porations. 

There  can  be  but  little  doubt  that  this  book 
will  become  immensely  popular  with  the  bar  of 
Ohio^  particularly,  if  the  second  volume  follows  the 
plan  adhered  to  in  the  first,  as  tersely  expressed 
in  the  preCnce  which  declares  that  "  the  book  ia 


rather  a  digest  than  a  treatise ; ''  that,  "  from  it, 
discussion  has  been  as  far  as  possible  banished, 
the  region  of  conjecture  avoided  and  the  author's 
personal  opinions  suppressed." 

The  scope  of  the  work  is  strictly  what  its  title 
states,  |>fiadic«  o/one.  The  alphabetical  arrange- 
ment carries  not  only  the  matters  under  the 
usual  heads  of  classification,  but  as  well  the  au- 
thorities and  forms,  which,  in  many  instances, 
must  be  very  useful  to  the  attorney,  who  finds 
before  him,  and  at  a  glance,  all  he  seeks  as  mat- 
ter of  attack  or  defense. 

There  is  one  feature  in  this  book  we  especially 

admire.  There  is  no  useless  multiplication  of  ci- 
tations. Attorneys  in  citing  authorities  to  the 
court,  in  argument,  to  make  assurance  doubly 
sure,  pile  up  authorities  in  some  instances,  un- 
til hundreds  are  cited  bearing  upon  the  same 
point.  We  can  therefore  readily  see  why  a  law- 
yer, writing  a  book,  will  fall  into  the  same  habit. 
But  this  is  certainly  a  mistake.  The  court  in- 
variably mentions  the  authorities  upon  which 
the  decision  is  based  and  if  the  same  doctrine  is 
found  in  a  great  number,  the  latest  one  wherein 
reference  is  made  to  the  current  of  such  author- 
ity alone  is  cited;  at  least  anything  different  ia 
exceptional.  Then,  why  fill  reports  or  text 
books  with  so  many  citations?  We  heartily 
commend  the  good  judgment  manifested  by  the 
author  of  this  book  in  that  regard.  Robert 
Clarke  &  Co.,  Cincinnati,  O. — 2  vcds,  $12. 


-•-♦- 


The  Kenhicky  Law  Journal^  for  August,  has  been 
received.  The  matter  and  make  up  of  this  new 
candidate,  for  the  favor  and  five  dollar  bills  of 
Kentucky  lawyers,  is  really  first  class.  In  fSact, 
there  is  not  a  better  monthly  legal'  publication 
extant,  so  far  as  general  news  and  Kentucky  law 
is  concerned,  than  this  same  Kentucky  Law 
Journal.  But  the  editor,  Mr.  George  Baber,  will 
ascertain,  as  time  rolls  along,  that  the  novelty  of 
publishing  a  model  law  journal  will  be  swal- 
lowed up  in  a  desire  to  receive  a  better  patron- 
age, and  the  freshness  of  the  new  editor  will 
droop  before  the  ardent  necessity  of  paying  prin- 
ters' bills,  and  of  looking  round  for  the  where- 
withal to  do  so.  Then  the  contributors  will 
weary  of  writing  leaders  for  the  novelty  of  the 
thing  and  many  things  will  work  together  to 
make  the  editor  wish  he  had  never  been  bom. 
Then  he  will  settle  down  to  the  wise  conclusion 
that  when  a  law  journal  furnishes  to  the  mem- 
ben  of  the  profession  alL  the  decisiona  of  the 
Supreme  Court,  which  is  mainly  their  inspira* 
tion,  f  nd  gives  the  laws  newly  made  and  the 
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as 


■*<MMI«<iAaa 


proceeditigs  of  the  highest  court  as  they  trans-  ! 
pire,  it  is  fulfilling  its  mi»;tion,  and,  that  any- 
thing further  than  thiB,  is  neither  practicable 
nor  profitable.  We  wish  Mr.  Baber  all  good  luck 
and  therefore  givo  him  these*  points  free  of 
charge. 

The  Colorado  Law  Reporter^  having  finished  its 
first  year  with  less  of  loss  than  was  expected, 
has  concluded  to  press  onward  as  one  of  the  es- 
tablished law  journals  of  the  country.  We  arfe 
glad  of  this.  It  deserves  to  .succeed,  and  will 
succeed.  The  bar  of  Colorado  will  certainly  ap- 
preciate and  patronize  an  enterprise  that  gives 
them  promptly,  and  in  full,  the  decisions  of  the 
supreme  courts.  A  lawyer  who  does  not  try  to 
keep  up  with  the  rulings  of  the  highest  court  in 
his  State,  is  not  trustworthy.  He  cannot  give 
reliable  counsel,  and  cannot  be  considered  safe 
or  competent  as  an  adviser.  This  is  as  true  in 
Ohio  as  in  Colorado,  and  there  is  no  more  certain 
means  of  distinguishing  between  lawyer  and 
shyster,  than  to  ascertain  whether  the  person  in 
question  keeps  pace  with  the  law  as  interpreted 
and  applied  by  the  court  of  last  resort  in.  his 
own  State.  A  shyster  resorts  to  tricks  and  petty 
advantages — to  accident  or  luck — in  giving 
counsel  and  conducting  cases;  a  good  lawyer 
depends  on  the  rulings  of  the  Supreme  Court  of 
his  State,,  as  a  good  farmer  depends  on  and 
procures  the  improved  appliances  of  agriculture. 

We  therefore  say  to  the  enterprising  publish- 
ers of  the  Colorado  Law  Reporter,  that  the  patron- 
age of  their  paper  will  depend  on  simply  two 
things:  Make  a  good  paper  and  then  confidently 
rely  upon  that  which  is  bound  to  follow.  Bvery 
lawyer  in  the  State,  worthy  of  the  name,  will 
buy  it. 


SUPREME  COURT  OP  OHIO. 


♦  ♦  ♦ 


The  Indiana  Law  JmirnoU  hstsheen  re-purchased 
by  the  Messrs.  Wells,  father  and  son,  and  will  we. 
hope  have  abundant  success.    The  Hoosiers  need 
a  law  journal  and  need  it  badly,  as  indeed  do  the 
lawyers  of  every  State. 


» • » 


THE  BEST   LAW   JOURNAL    IN    THE 

COUNTRY. 


The  Central  Law  Jonmal,  of  St.  Louis,  Mo.,  has 
entered  upon  ite  thirteenth  volume  and  is  rapidly  ap- 
proaching a  time  when  it  wiU  be  entitled  to  a  patriardial 
poeltion  among  (he  journals  of  the  west.  Its  well  earned 
•nooeas,  which  baa  been  steady  and  uniform  from  its 
Ant  day  of  publication  has  been  due  to  the  careful  and 
thorough  manner  in  which  it  is  edited,  the  energy  and 
enterpnse  of  its  publisher  in  sparing  neither  pains  nor 
expense  in  bis  eflbrts  to  procure  the  latest  ana  freshest 
cases  and  the  most  able  leading  aitldee,  and  in  some 
degree  to  the  general  nature  of  its  contents,  making  it 
of  equal  interest  to  theprofession  in  all  the  States, 

We  know  of  no  paper  which  is  of  greater  practical 
utility  to  the  profession.  Wm.  H.  Smvmaov,  Pub*- 
litheri  St.  Louis,  Mo, 


CoKwiNK  i;.  Mace. 


D.  executed  a  oodittil  to  her  last  will  and  testament,  as 
follows : 

**  Item  1st.  I  desire  and  do  hereby  chanse  and  modify 
Item  8th  in  said  wilL  so  as  to  reaa  as  follows :  Igive 
and  bequeath  unto  Jacob  Mace,  of  the  county  of  I&as. 
stale  of  Ohio,  his  heirs  and  assigpis  forever,  the  equal 
one-half  of  all  those  pieces  of  laud  purohaHed  by  the  of 
Wesley  Claypool.  sHuate  in  Ross  county,  state  of  Ohio, 
and  being  deRcribed  in  Item  8th  of  said  will.  And  the 
other  one-half  of  said  C14ypool  land,  described  in  Item 
8th,  and  by  said  8th  Item  'of  said  will  devised  to  James 
W.  Hays,  Peter  B.  Hays  and  John  Hays,  I  devise  to  Peter  ' 
B.  Hays  and  James  D.  Corwine,  son  of  John  W.  Oorwine, 
and  their  heirs  and  assigns  forever.  My  wish  and  desire 
beins  to  exclude  John  Hays  and  James  W.  Hays  from 
any  interest  in  said  Claypool  farm.  The  said  i^eter  B. 
Hays  and  James  I).  Oorwine  to  have  their  haff  cf  mid 
(Xaypool  farm  on  the  upper  side  thereof  and  the  said 
Mace  on  the  lower  side." 

Item  8th  of  the  will  referred  to  in  the  codicil  was  as 
follows: 

**  Item  8th.  I  give  and  beoueath  unto  Jacob  Mace,  of 
the  county  of  Ross,  state  of  Olilo.  and  unto  ills  heiia  and 
assigns  forever,  the  equal  undivided  one-half  of  all  those 
pie(»s  of  land  purchased  by  me  of  Wesley  Claypool.  sit- 
uated in  Ross  county,  state  of  Ohio,  containing  about 
eleven  hundred  and  seventy-four  ams.  one  rood  and 
twenty-nine  poles,  which  is  particularly  described  in  the' 
deed  made  by  Weeley  Claypool  and  wife  to  me,  bearing 
date  April 29,  A.  D.  1856.  And  I  herebVdeviae  and  be- 
queath unto  James  W.  Hays,  Peter  B.  Hays  and  John 
Hays  the  remaining  one  equal  undivided  half  thereof,  to 
be  shared  equally  between  them." 

Heldy  1.  The  devisees  named  in  the  codicil  took  the 
estates  as  tenants  in  common,  subject,  however,  to  be 
apartedamons  them  so  that  the  interests  of 'Hays  and 
Corwine  shomd  be  located  on  the  upper  side  and  that  of 
Mace  on  the  lower  side  of  the  farm.  2. .  In  makmg  par- 
tition between  them  the  part  on  the  upper  side  to  Be  set 
off  to  Hays  and  Corwine  should  be  of  equal  value  with 
that  part  on  the  lower  side  siet  off  to  Bface.  8^  Such  pai^ 
tition  may  be  enforced  by  a  dvil  action  under  the  code. 

Appeal — ^Reserved  in  the  District  Ckmrt  of 
Ross  County. 

The  case  is^ufficiently  stated  in  the  opinion. 

0.  F.  Moore  aiid  George  D.  Cole,  for  plain- 
ti£b. 

Harrison,  Olds  &  Marsh,  with  whom  were  Van 
Meter  &  Throckmorton,  for  defendants: 

We  maintain  that  the  testatrix  divided  the 
farm  into  two  equal  parts  by  an  ideal  east  and 
west  line,  which  gave  an  equal  quantity  of  land 
to  eaXih  part  above  and  below  the  division  line, 
and  devised  the  upper  part  to  Hays  and  Corwine, 
and  the  lower  part  to  Mace. 

The  will  did  not  specify  the  dividing  line  by 
metes  and  bounds,  but  it  mrnished  the  data  and 
a  rule  by  which  that  line  was  easily  ascertaina- 
ble. It  only  required  a  survey  and  a  mathe- 
matical calculation.  Each  might  precisely  as- 
certain and  know  his  own  severaltjr,  and  what 
he  had  the  exclusive  right  of  possessing.  A  de- 
scription of  the  several  parts  would  have  been 
but  little,  if  any,  more  definite  or  certain.  Un« 
der  this  construction  there  is  surely  no  ground 
for  an  application  to  any  cpurt  to  fix  the  line. 
If  either  party  takes  possession  of  any'  land 
above  or  below  his  part^  a  remedy  can  be  had 
against  him  by  an  action  of  ejectment  or  tres- 
pass. 

The  estates  devised  are  legal,  and  not  equita- 
ble estates. 
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As  to  ascertainment  of  boundaries,  see  70  N. 
C.  706;  64  Pa.  St.  276;  3  Washburn  on  Real 
Property,  *685;  2  Dev.  <k  Battle,  Ea.  379. 
A  court  of  equity  has  no  jurisaictiob  to  fix 
'  the  boundaries  of  lesal  estates,  unless  some 
equity  is  superinduced  by  the  act  of  the  parties. 
Story  Eq.  Jur.  §  615,  et  mq,;  2  Leading  Cases  in 
Eq.  ^433.  .  In  the  case  at  bar,  no  eqmty  has  been 
superinduced  by  the  act  of  the  parties. 

The  equity  ol  partition  attaches  only  to  estates 
held  by  joint  tenants,  tenants  in  common  and 
coparceners.  Partition  of  an  estate  in  severalty 
is  a  contradiction  in  terms.  The  purpose  and 
effect  of  partition  is  to  convert  tenancies  in  com- 
mon into  estates  in  severalty. 

If  th6  testatrix  had  devised  to  the  plaintiffi 
the  upper  half  in  value  of  said  lands,  and  to  the 
defendant  the  lower  half  hi  value,  this  woul4 
not  have  constituted  a  tenancy  in  commdn. 
'  liie  data  from  which  the  dividing  line  is  to  be 
-4tecertained,  is  Attempted  to  be  given  j  whether 
sufficiently  so  of  not,  is  another  question.  The 
land  is  divided  by  an  ideid  line  into  the  upper 
and  lower  halves.  If  the  respective  parts  ar^  to 
be  halves  in  vidue,  the  line  may  come  at  one 
place,  and  if  they  are  to  be  halves  in  quantity, 
the  line  may  come  at  another.  But  wherever 
the  dividing  line  is,  the  plaintiffi  have^  under 
the  will,  the  land  above  it,  and  the  defendant 
has  .the  land  below  it.    They  have  no  part  of  it 


m  common. 


As  to  tenancies  in  common  and  in  severalty, 
see  1  Wash.  Real  Prop.  ^AfXl ;  2  Cruise  Dig.  R.  P. 
*344;  9  Pick.  34;-16  N.  H.  646;  3  Ohio,  21. 

We  submit  that  the  plaintiffs  have  no  case  for 
the  interference  of  a  court  of  e<}uit]c,,  either  be- 
cause of  confusion  of  boundaries,  or  for  parti- 
tion, or  under  any  other  h^ad  or  equity  juris- 
prudence. 

As  to  construction  of  codicil,  see  7  H.  of  L. 
Gas.  68;  1  Jarman  on  Wills,  315;  27  Vt.  739;  29 
Ohio  St.  150;  50  Me.  364;  30  Me.  28;  24  Conn. 
219;  25  Ohio  St.  115. 

McIlvainb,  C.  J. 

This  is  a  civil  action  for  the  partition  of  cer- 
tain premises  held  by  the  parties,  James  D.  Coi^ 
wine,  Peter  B.  Hays  and  Jacob  Mace,  as  devisees 
under  the  will  of  Kesiah  Davis^  The  principal 
question  arises  on  the  construction  of  the  will. 
The  eighth  item  of  the  original  will,  executed 
May  19, 1863,  was  as  follows : 

"  Item  8th.  I  give  and  bequeath  unto  Jacob 
Mace,  of  the  county  of  Ross,  state  of  Ohio,  and 
unto  his  heirs  andassignsforever,the  equal  undi- 
vided one-half  of  all  those  pieces  of  land  purchased 
by  me  (^  Wesley  Claypool,  situated  in  Roes 
county,  state  of  Ohio,  containing  about  eleven 
hundred  and  seventy-four  acres,  one  rood  and 
twenty-nine  poles,  which  is  particularly  de^ 
scribed  in  the  deed  made  by  Wesley  Claypool 
and  wife  to  me,  bearing  date  April  29th,  A.  D. 
1856.  And  I  hereby  devise  and  oequeath  unto 
James  W.  Hays,  Peter  B.  Ha;^  and  John  Hays 
the  remaining  one  eoual  undiyided  half  thereof, 
to  be  shared  equally  oetween  them." 


*  Afterwards,  on  the  8th  of  June,  1871,  the  tes- 
tatrix executed  a  codicil,  the  first  item  of  which 
reads  as  follows : 

''  Item  1st.  I  desire  and  do  hereby  change  and 
modify  item  8th  in  said  will  so  as  to  read  as  fol- 
lows: I  give  and  bequeath  unto  Jacob  Mace,  of 
^he  county  of  Ross,  state  of  Ohio,  his  heirs  and 
assigns  forever,  the  equal  one-half  of  all 
those  pieces  of  land  purchased  by  me  of  Wes- 
ley Claypool^  .situate  in  Ross  County,  state  of 
On io,  ana  being  described  in  Item  8tn  of  ^aid 
will.  And  the  other  one-hidf  of  said  Claypool 
land,  descfTtn^in  Item  8th  „  ivnd  by  saia  8th 
Item  of  said  win  devised  to  James  W.  Hays,  Pe- 
ter B.  Hays,  and  ^ohn  Haj^s,  I  devise  to  Peter  B. 
Hays  and  James.  D.  Corwine,  son  of  John  W. 
Corwine,  and  th^ir  heirs  and  assigns  forever. 
My  wish  and  desire  being  to  exclude  John  Hays 
and  James  W.  Hays  from  any  interest  in  said 
Claypool  farm.  The  said  Peter  B.  Hays  and 
James  D.  Corwine  to  have  their  half  of  said 
Claynool  farm  on  the  upper  side  thereof  and  the 
said  Mace  on  the  lowei  side  " 

The  title  of  the  parties  to  this  suit  is  held  un- 
der this  item  of  the  codicil,  and  the  controversy 
is  in  relation  to  the  nature  and  extent  of  the 
estate  of  the  respective  devisees.  The  plaintiflb. 
Corwine  and  Hays^  claim  that  the  estate  devisra 
is  held  by  the  devisees  as  tenants  in  common, 
that  is  to  say,  that  defendant  Mace  owns  an  un- 
divided half,  and  each  of  the  plaintifb  an  undi- 
vided fourth  part  of  the  whole  tract,  subject, 
however,  under  the  direction  of  the  will,  to  be 
apportioned  according  to  value,  so  that  the  in- 
terest of  the  plaintiflfs  shall  be  aparted  to  them 
on  the  upper  side,  and  that  of  the  defendant  on 
the  lower  side  of  the  tract.  While  the  defend- 
ant contends  that  the  lower  half  of  the  tract,  ac- 
cording to  acreage,  was  devised  to  him  in  sever- 
alty, and  that  plaintifb  took,  under  the  will,  the 
upper  half,  as  tenants  in  common. 

The  contention  of  the  defendant  is  based 
chiefly  on  the  last  clause  in  the  first  item  of  the' 
codicil,  and  6n  the  fact  that  in  describing  the 
interests  devised,  the  testatrix  omitted  the  qual- 
ifying word,  ^'  undivided,"  which  had  been  used 
in  the  original  8th  Item  of  the  wilL  That  there 
is  much  plausibility  in  the  claim  thus  made 
cannot  be  denied;  out  upon  a  careful  considera- 
tion of  the  language  used  by  the  testatrix  in 
the  let  Item*  of  the  codicil,  a  majority  of  the 
court  are  of  opinion  that  a  tenancy  in  common 
between  the  aevisees  was  created,  although  the 
testatrix  contemplated  a  separation  of  the  iuter- 
osts,  and  directea  the  location  ^  the  respective 
interests  when  partition  should  be  made. 

The  last  clause  in  the  item  does  not  give  to 
Hays  and  Corwine  the  upper  half  of  the  farm, 
ana  to  Mace  the  lower  naif;  but  directs^  that 
Hays  and  Corwine  are  to  have  their  half  on  the 
upper  side  and  Mace  on  the  lower  side  thereof. 
Although  the  interest  of  Hays  and  Corwine  is 
here  designed  as  ''  their  hair  of  said  Claypool 
farm,"  we  must  look  to  other  parts  of  the  item 
to  determine  the  true  meaning  of  the  phrase 
here  used,  namely,  what  was  meant  by  ^  their 
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half/'  which  they  were  to  have  on  the  upper 
Bide*of  the  farm,  and  the  same  as  to  Mace  on  the 
lower  side?  The  devise  to  Iface  was  "  the  equal 
one-half"  of  thelanddeferihedin  the  8th  Item  of 
the  will.  The  title  of  Mace  rests  in  this  clause, 
and  by  its  terms  the  interest  devised  to  him 
was  as  clearly  vlu  undivided  "  equal  half"  as  if  the 
language  of  Item  8  of  the  will  had  been  re- 
peated And  in  disposing  of  the  ^' other  one- 
&ilf "  the  language  is  still  more  emphatic.  The 
**  other  one-half,  which  is  here  devised  to  Hays 
and  Corwine,  is  described  as  the  same  which 
was  '^  described  in  Item  8th,  and  bv  said  8th 
•  Item  of  said  will  devised  to  James  W.  Havs,  Pe- 
ter B.  Hays  and  John  Hays."  What  was  aevised 
to  James  W.  Hays,  Peter  B.  Hays  and  John 
Hays  by  the  8th  Item?  After  giving  to  Jacob 
Ifaoe  ''  the  equal  undivided  one-hau "  of  the 
Claypool  land,  the  8th  Item  devised  to  James. 
Peter  and  John  Hays  '*  the  remaininj;  one  equal 
undivided  half  thereof."  And  this  is  the  exact 
interest,  in  terms,  which  is  devised  to  Havs  and 
Corwine  by  the  codicil,  and  which  is  also  the 
..exact  complement  of  the  interest  devised  to 
'Mace.  Sucn  beinj;  the  clear  meaning  and  in- 
tent of  the  testatrix,  as  manifested  by  the  lan- 
guaffe  emploved  in  the  onl^  dispositive  clauses 
of  tne  codicil,  when  taken  m  either  its  ordinary 
or  technical  ser<^e.  we  entertain  no  doubt  that 
the  half  of  the  tarm  which  Hays  A  Corwine 
were  to  have  on  the  upper  side  and  the  half 
which  Mace  was  to  have  on  the  lower  side  of  the 
£ann,  are  to  be  ascertained  and  measured,  not  ac- 
cording to  acreage,  but  according  to  the  value  of 
the  interests  described  in  the  dispositive  clauses 
of  the  codicil. 

.  An  objection  is  made  to  the  jurisdiction  of  the 
appellate  court  We  are  of  opinion  that  the  na- 
ture of  the  title  and  the  relief  sought,  bring  the 
case  clearly  within  the  cognizance  of  a  court  of 
equity,  and  that,  therefore,  an  appeal  from  the 
oopimon  pleas  to  the  district  couii  was  pn>perly 
taken.  The  statute  concerning  the  partition  of 
legal  estates  does  not  aflford  the  remeoy  to  which 
the  parties  in  this  case  aij9  entitled  under  the 
will  of  Mrs.  Davia 

Decree  for  plaintifEs. 

[This  case  will  appear  in  86  O.  B.] 

SUPREME  COURT  OF  OHIO. 


Andrews  v.  Campbsll. 


While  the  statate  aUowing  parties  to  contract  for  ten 
ten  per  cent.  Interest  was  in  xorae,  C.  exeoated  to  B.  his 
promlHory  note,  payable  on  time,  witboat  interest. 

Before  matanfy,jB.  negotiated  the  note  to  W.,  who 

brought  an  action  to  reoover  m  balance  due  thereon,  with 

en  per  cent.  Interest.  aUegingfbr  that  porpose  a  promise 

'.writing  bjC.  to  that  eflGst,  made  after  matnrity,  In 

.nalderMlon  of  aif  agreement  by  W«  lor  farther  time, 
which  had  been  granted.    JiUcf  •- 

1.  The  harden  of  -proylng  a  valid  modification  of  the 
terma  of  the  note,  by  which  the  debtor  became  liable  to 
the  higher  rate  of  mtereat  onder  the  atatate,  waa  upon 
the  plaintur. 

2.  The  new  promiae  of  O.  to  pay  interest  at^ten  per 
eeot.  nntil  the  note  waa  paid,  moat  be  aapported  av  a 
ealllalant  consideration ;  and  where  It  la  aUegr  '  lut  the 
promise  waa  made  In  ccmslderatidn  of  a  mato    promiae 


br  W.  to  give  time,  it  moat  appear  that  hia  promiae  to 
flive  time  vraa  ao  definite  in  ita  terma  aa  to  be  enforceable 
byC. 

3.  The  mere  fact  that  In  paraoance  of  bla  promiae,  C. 
had  for  several  years  annaally  paid  interest  at  ten  per 
cent.,  and  had  not  been  pressed  for  payment  of  the  pnn- 
dpal,  does  not  raise  the  presumption  of  such  a  pre-ezlst- 
Ing  modification  of  the  original  contract,  as  the  statute 
requires. 

4.  Payments  of  Interest,  made  in  pnrsuance  of  said 

gromlse,  while  the  ten  per  cent,  statute  was  In  force,  are 
inding  upon  C,  but  pajrmenta  made  afterward,  In  ex- 
oera  of  six  per  cent,  are  to  be  applied  to  the  principal. 

6.  The  written  statements  of  B.,  made  sfter  nehad 
parted  with  the  note,  and  contained  In  a  contract  with 
W.  ooncerninff  the  same,  tending  to  show  the  slleged 
consideration  xor  C.'a  promiae,  are  not  admiaalble  In  this 
action  a^nst  C,  though  B.  waa  dead.  It  not  appearing 
that  C.  waa  a  party  to,  or  had  notice  of,  said  contract  be- 
tween B.  and  w. 

Error  to  the  District  court  of  Butler  County. 

The  plaintiff  in  error   broaght   an   aqtion  to 
recover  a  balance  due  on  the  fdlowing  nr 
''  $1,000.  Hamilton,  April  1&,  ad6l. 

''  Nine  months  after  date  I  promise  to  pay  to 
the  order  of  Wm.  Bebb.one  thousand  a61ijar& 
value  received,  at  the  Onio  Lif^  Insurance  ana 
Trust  Co.,  Cincinnati. 

"L.  D.  Campbell." 

Which  was  indorsed  and  transferred  to  plain- 
tiff's intestate,  Wm.  E.  White,  before  due. 

He  avers  that  on  the  27th  of  November,  1852, 
at  defendant's  request,  White  agreed  to  let  him 
have  further  time  to  pay  said  note,  in  considera- 
tion  whereof  the  defencUint  executed  the  follow- 
ing agreement: 

"*  I  hereby  agree  to  allow  Wm.  E.  White  ten 
per  cent,  interest  on  a  note  signed  bv  mvself  and 
payable  to  and  indorsed  by  Wm.  Bebb,  for  one 
thousand  ddlars,  dated  April  16, 1851,  payable 
nine  months  after  date,  the  paid  ten  per  cent,  to 
be  allowed  until  the  same  is  paid; 

"  L  D.  Campbell." 

"  Hamilton,  Nov.  27, 1862." 

^It  is  alleged  that  by  virtue  of  said  agreement, 
which  becfune  part  of  said  note,  it  bore  interest 
at  the  rate  ot  ten  per  cent  from  and  after  Novem- 
ber 27, 1862. 

By  an  amendment  to  his  petition,  the  plaintiff 
alleges  that  White  did,  m  pursuance  of  said 
promise  by  Campbell  to  pa^r  ten  per  cent.^  give 
and  extend  time  to  him,  in  consideration  of 
which  he  paid  said  interest. 

Sundry  credits  are  indorsed  on  the  note,  be- 

finning  with  Jamuary  8, 1868,  and  ending  March 
1, 1870. 

The  answer  claims  that  these  payments,  in 
dorsed,  were  naid  as  interest  at  ten  per  cent,  de- 
nies the  valioiiy  of  the  contract  to  pay  that  rate 
for  want  of  any  consideration  to  support  the 
defendant's  promise,  and  denies  generally  all 
plaintifi^s  allesations  touching  the  agreement  to 
give  time  for  the  payment  of  the  note. 

Upon  this  issue  tne  case  was  submitted  to  the 
court  The  plaintiff  testified'  that  he  was  the 
executor  of  White,  and  that  he  found  among  his 
papers  a  writing  signed  by  Bebb,  the  payee  and 
inoorser  of  the  note.  This  paper  was  orored  in 
evidence  by  the  plaintiff  in  support  of  his  cas^ 
made  by  the  pleadings,  but  was  ruled  out,  and 
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to  thi8  ruling  plaintiff  excepted.    It  reads  as 
follows : 

''Cincinnati,  March  l(i,  1852. 

''  Whereas,  I  negotiated  to  Wm.  E.  White  the 
note  of  Hon.  L.  D.  Campbell,  dated  April  16,' 
1861,  for  $1,000,  payable  nine  months  after  date, 
nt  the  Ohio  Life  and  Trust  Co.,  Cincinnati. 
And  whereas,  by  reason  of  fires,  &c.,  Mr.  Camp- 
bell has  not  been  able  to  meet  said  note  at  its 
maturity,  and  asks  further  time,  which  Mr.  White 
has  corufmUdj  with  my  conaentj  to  grant  : 

"  Now,  I  agree  that  in  consideration  of  said 
forbearance,  that  if  the  said  Campbell  will  not 
pay  to. the  said  White  ten  per  cent,  per  annum 
interest  on  said  note,  from  and  after  its  maturity, 
I  will ;  and  I  agree  that  the  mortgage  lien  shall 
remain  unaffected  by  said  forbearance,  and  that 
I  will  remain  surety,  as  heretofore,  until  I  siye 
written  notice  to  tne  contrary,  and  sixty  days 
thereafter. 

"  Witness  my  hand :  Wm.  Bebb.'' 

Without  further  testimony  by  either  party, 
the  case  was  submitted,  and  the  court  cotoputeci 
interest  on  said  note  at  ten  |)er  c^nt.  until  the 
repeal  of  the  ten  per  cent,  statute,  and  after 
that  at  six.  applying  the  excess  of  interest  paid 
after  that  date,  to  the  payment  of  principal. 

This  judgment  was  affirmed  in  the  district 
c6urt.  To  reverse  so  much  of  the  same  as  allows 
six  per  cent,  interest  only  after  the  repeal  of  the 
ten  per  cent,  statute,  is  the  object  of  tne  present 
proceeding. 

Harmon  A  Maxwell  and  H.  L.  Morey,  for 
plaintiff  in  error, 

James  E.  Campbell  and  Thomas  Millikin,  for 
defendant  in  error. 

Johnson,  J. 

By  the  act  of  March  14,  1850,  which  took  ef- 
fect May  1,1860  (48  O.  L.  87),  '*the  parties  to 
any  bond,  bill,  promissory  note  or  other  instru- 
ment of  writing,  for  the  payment  or  forbearance 
of  money,  may  stipulate  therein  *  *  ^  at 
any  rate  not  exceeding  ten  per  centum  yearly." 

This  statute  was  repealed^  February  25. 18d9, 
and  the  repeal  took  effect  April  1.  1859,  out  by 
an  act  of  March  31, 1869  (1  S.  A  C.  745)  the  re- 
peal did  not  affect  existing  ten  per  cent,  con- 
tracts, nor  such  as  should  be  made  oefore  the  re- 
peal took  effect. 

By  the  act  of  1848  (1 S.  &  C.  744),  all  payments  of 
interest  aboye  the  legal .  rate  were  to  be  treated 
as  payments  on  the  principal,  when  the  note 
was  not  in  the  hands  of  a  f)fma  fide  holder,  pur- 
chased before  due. 

This  note  was  without  interest,  and  upon  its 
face  bore  six  per  cent,  after  maturity. 

The  burden  of  allegation  and  ^proof  that  the 
contract,  as  expressed  by  the  note,  had  been  con- 
verted to  a  ten  per  cent,  contract  rested  upon 
the  plaintiff. 

The  court  haviiij;  no  other  evidence  l)efore  it, 
upon  the  issui?  made,  than  tlie  pleadings,  found 
that  the  ctintnu't  Ui  pay  interest  at  six  per  cent, 
had  not  been  converted  into  one  to  pay  ten,  but 
following  thf*  decision  in  Samyn  v.  Phillips,  15 
Ohio  St.  218,  allowed  all  payments  of  interest  at 
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th&  rate  of  ten  per  cent,  made  during  the  exis- 
tence of  the  ten  per  cent,  statute  to  stand  as  fiuch, 
and  treated  all  subsequent  payments  in  excess 
of  six  per  cent,  as  credits  on  the  principal. 

To  reverse  this  judgment  twu  errors  are  as- 
signed. 

Ist.  That  the  (x>urt  erred  in  ruling  out  the 
written  agreement  of  Bebb,found  among  WhiteV 

ipc^rs,  giving  his  consent  to  an  extension  to 
ampbell.  which  it  ip  therein  statttd  White  had 
agreed  to  give,  and  reciting  that  White  had. 
with  bin  rimsent,  agreed  to  pive  time  to  Camp- 
bell. 

2d.  That  the  (rourt  erre<l  m  holding  that  then- 
was  no  valid  contract  changing  the  rate  of  inter- 
est from  six  to  ten  per  cent. 

1st.  As  to  the  objection  of  thf  written  state- 
ment and  agreement  of  Bebb. 

It  is  dated  March  16,  1852,  two  months  after 
the  note  was  due,  and  more  than  eight  monthi: 
before  Campl)eirK  promise  to  pay  ten  per  cent., 
and  after  B.  had  parted  with  his  interest  in  the 
note. 

It  apix^ant  from  the  rt-cord  that  Bebb  had 
waived  demand,  iK>tice  and  protest,  so  that,  at 
the  time  he  signe<l  this  paper,  he  was  liable  on 
the  note  as  an  indorser. 

One  of  the  objects  of  this  instrument  was  U> 
waive  any  right  he  mi^ht  h^ve  to  be  discharged 
if  White  should  give  time  oi\  the  note. 

Another  object  seems  to  have  been  to  induce 
White  to  grant  further  time  to  Campbell,  whoil 
seems  was  unable  to  pay,  by  reason  of  losses  bv 
fire,  Ac;  hence  he  agrees  that  if  Campbell  does 
not  pay  the  ten  per  cent.,  he  will.  Tnis  agree- 
ment was  signed  by  Bebb,  and  was  made  for  the 
benefit  of  White. 

Bebb  is  not  a  party  to  this  xictiou.  This  pa- 
per was  one  executed  to  White ;  Campbell  wa^^ 
not  a  party  to  it,  nor  does  it  appear  that  he  ever 
knew  of  its  existence  until  it  were  offered  in 
evidence.  White's  title  and  ownership  of  the 
note  was  not  in  issue  on  the  trial,  and  hence  the 
declarations  of  Bebb  that  he  had  lie^tiated  the 
note  to  White,  or  his  statements  in  favor  of 
White,  were  not  material  except  to  prove  the 
allegation  that  White  had  agreed  to  give  time 
on  tne  note. 

The  issue  to  be  tried  was,  whether  there  was  a 
consideration  to  support  Campbell's  jpromise  of 
November  27th,  that  is,  whether  White's  prom- 
ise of  delay  was  a  consideration  for  CampbeU'F 
promise  to  pay  ten  per  cent. 

The  statement  made  bv  Bebb  to  White,  that 
he.  White,  had  consentea,.  with  his  consent,  to 
give  time,  is  but  the  declaration  of  a  third  party, 
a  stranger  to  Campbeirs  agreement,  of  what 
White  had  agreed  to  do. 

It  was  no  part  of  the  res  gentx^  and  was  inad- 
missible in  favor  Of  White  for  the  purpose  for 
which  it  was  offered,  namely,  to  prove  a  mutual 
m-omisc*  by  White,  in  ctonsidcration  erf  the  prom- 
isi*  made  by  Campbell.  In  the  absence  of  any- 
thingH;ending  to  show  that  Campbell  knew  cf 
the  existence  of  this  agreement  of  Bebb  with 
White,  or  that  he  had  acted  upon  the  faith  of  it. 
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it  was  clearly  inadmissible  to  prove  that  White 
had  promised  to  delay  or  give  time. 

2d.  Did  the  court  err  in  treating  the  pay- 
ments made  after  April  1,  1859  (the  date  of  the 
repeal  of  the  ten  per  cent,  law),  in  excess  of  six 
per  cent,,  as  payments  on  the  principal  of  the 
note  ? 

This  depends  on  the  validity  of  Campbell's 
promise  to  pay  ten  per  cent. 

In  this  promise  he  says :  '*  I  hereby  agree  to 
allow  William  E.  White  ten  per  cent,  interest 
on  a  note  (describing  the  same)  *  *  *  to  be 
allowed  until  the  same  is  paid." 

The  plaintiff  alleges  that  the  consideration 
that  made  this  promise  binding  was  the  promise 
of  White  to  give  time.  No  proof  of  this  is  of- 
fered, and  we  are  asked  to  presume  or  imply  that 
such  a  valid  contract  was  m  fact  made,  from  the 
fact  that  annual  payments  of  interest  were  made 
for  several  yeaes  by  Campbell,  who  enjoyed  the 
benefit  of  actual  delay  during  the  time  of  these 
payments. 

The  statute  requires  that  the  contract  to  pay 
the  increased  rate  must  be  in  writing,  and  while 
it  may  not  be  necessary  to  express  the  considera- 
tion for  the  promise  iii  the  contract,  yet  to  make  it 
▼alid  as  a  change  of  the  terms  expressed  by  the 
note,  it  should  be  supported  by  a  valid  consider^ 
ation.  The  fact  of  giving  time  indefinitelv,  and 
the  payment  annually  of  ten  per  cent.,  (to  not 
warrant  the  inference  that  there  ever  was  any 
binding  obligation  pre-sxisting  on  the  part  of 
White,  which  was  enforceable  by  Campbell. 

Without  a  definite  obligation  by  White  to 
support  Campbell's'  promise,  the  terms  of  the 
note  are  not  modtfira.  If  he  was  at  liberty  at 
any  time  to  cojlect  the  note,  as  he  seems  .to  have 
been,  there  was  no  statutorv  change  of  its  terms. 

But  it  is  urged  that,  as  tne  delay  was  actually 
granted  for  aeries  of  years,  the  contract  be- 
came, on  the  part  of  White,  an  executed  one, 
which  made  CampbelFs  promise  binding;  and 
reference  has  been  made  to  a  numerous  class  of 
contracts,  where  the  rule  that  the  promise  of  one 
is  void  for  want  of  mutuality,  is  confined  to 
cases  where  want  of  such  mutuality  would  leave 
the  promisor  without  a  valid  consiaeration  at  the 
time  he  u  to  perform  his  promise.  L'Amoreux  v. 
Gould,  7  N.  Y.  349. 

In  other  words,  that  Campbell's  promise  to 
pay  ten  per  cent,  until  the  note  is  paid,  though 
void  for  want  of  mutuality,  became  bindinff,  oe- 
cause  time  was  actually  given,  as  desirea  by 
Campbell. 

It  is  undoubtedly  true  that  when  the  promise 
is  made  on  certain  and  definite  terms  or  condi- 
tions, open  to  acceptance,  or  to  be  acted  upon  by 
the  promise,  it  becomes  a  binding  promise  upon 
such  acceptance  or  performance,  though  void  for 
want  of  mutuality  before  such  acceptance  or 
performance. 

Instances  of  this  class  of  contracts  mav  be 
found  in  cases  of  conditional,  optional  ana  gra- 
tuitous, promises,  and  also  in  some  forms  of  guar- 
anty. 

In  all  such  cases  it  is  an  essential  element  of 


the  promise  that  it  is  based  upon  terms  or  con* 
ditions,  express  or  implied,  which  can  be  ac- 
cepted and  performed.  In  such  cases  the  execu- 
tion of  these  terms  or  conditions  by  the  promi- 
see constitutes  a  valid  consideration,  and  from 
the  time  of  such  execution  the  promise  becomes 
binding. 

"If  Campbell's  promise  be  examined,  it  will 
appear  that  it  is  not  such  as  comes  within  the 
aoove  rule.  He  stipulated  for  no  definite  time 
of  delay,  and  none  was  in  fact  given.  The  delay 
that  did  occur  may  have  been,  and  probably  was, 
the  result  of  the  voluntary  act  of  White,  and  not 
because  he  was  under  any  le^al  and  valid  obli- 
gation to  grant  it.  Again,  it  does  not  appear 
that  the  act  of  giving  time  by  White  was  in  ee^ 
cution  of  any  contract  with  Campbell,  or  of  any 
terms  or  conditions,  express  or  implied,  as  the 
consideration  of  his  promise. 

To  constitute  a  valid  modification  of  the  terms 
of  the  promissory  note,  there  must  be  a  new  and 
valuable  consideration  moving  to  Campbell  to 
support  his  promise.  None  is  shown  in  this 
case,  and  none  can  be  presumed  to  have  existed, 
from  the  mere  fact  that  he  paid  the  higher  rate 
from  year  to  year,  and  tnat  indulgence  was 
granted. 

The  statute  requires  that  the  stipulation  to 
pay  ten  per  cent,  must  he  in  the  contract  for  the 
payment  or  forbearance  of  money.  A  strict  con- 
struction of  this  statute  would  exclude  this  sub- 
sequent contract  or  promise  of  Campbell,  made 
on  a  separate  paper.  It  does  not  purport  to  be  a 
contract  for  the  payment  or  forbearance  of  the 
principal  debt,  but  a  supplemental  promise  to 
pay  a  higher  rate  of  interest  on  the  note. 

Such  a  contract  was,  however,  sustained  in 
Mueller  v.  McGregor,  28  Ohio  St.  266,  where  the 
promise  to  pav  ten  per  cent,  was  in  a  supplemen- 
tal contract,  in  which  there  was  a  promise  by 
the  creditor  to  delay  for  a  definite  time  in  con- 
sideration of  the  promise  to  pav  ten  per  cent. 
In  that  case,  it  was  held,  that  the  original  con- 
tract was  modified  as  to  rate  of  interest  for  the 
time  named,  but  that  after  the  expiration  of  that 
time,  the  original  rate  of  interest  governed,  ex- 
cept as  to  payments  made  at  a  hiaher  rate  be- 
fore the  repeal  of  the  ten  per  cent.  law. 

We   hold,  therefore,  that    to  constitute  such 
a  modification  of  the  promissory    note   as  to 
change  it  from  a  six  to  a  ten  per  cent,  note,  there 
must  have  been  a  valid  contract  to  that  effect : 
that  the  burden  of  proving  such  contract  rested 
upon  the  plaintiff,  that  such  a  pre-existing  con- 
tract cannot  be  implied  from  the  payment  of  ten 
per  cent,  for  a  series  of  years  in  pursuance  of  a 
voluntary  promise  to  do  so,  in  the  absence :0f 
any  consideration  to  support  such  promise,  and 
that,   as   the    promise    oy  Campbell   was   not 
coupled  with  any  definite  terms  or  conditions  to 
be  accepted  or  performed  by  White,  the  fact  that 
delay  was  granted  by  him  for  a  series  of  years, 
does  not  constitute  such  a  performance  or  execu- 
tion of  a  contract  as  will  make  the  promise  by 
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that  its  library  and  reading-room  are  open  to 
the  members  daily,  an^^  its  natural  history  and 
historical  collections  are  open  free  during  two 
days  a  week  to  the  public ;  the  association  has 
no  stockholders,  ana  no  member  or  oflBcer  of  the 
plaintiff  has  any  pecuniary  benefit  from  the 
plaintiff;  or  is  entitled  to  any ;  that  it  employs 
and  pays  a  librarian  and  a  few  necessary  a^^sist- 
ants  to' take  charge  of  the  books  and  their  dis- 
tribution, and  to  attend  to  the  exhibiton  of  its 
collections  aforesaid;  that  on  the  first  day  of 
July,  1876,  Leonard  Case,  by  his  deed  dulv  exe- 
cuted and  delivered,  conveyed  to  the  plaintiff 
the  premises  situate  in  the  city  of  Cleveland, 
and  described  in  his  said  deed,  a  copy  of  which 
is  hereunto  annexed  and  made  part  of  this  find- 
ing, and  marked  'Exhibit  B ;'  said  Case  died  in 
January,  1880;  without  exercising  his  right  of 
revocation  mentioned  in  said  deed ;  that  said 
plaintiff  has  been  in  occupation  of  said  premises 
ever  since  the  execution  of  said  deed  ;  that  the 
whole  land  is  covered  by  a  building,  and  a 
diagram  of  the  rooms  it' said  building  is  hereto 
annexed,  marked  ^Exhibit  C,'  and  made  part  of 
this  finding;  that  the  rooms  marked  'R,'  in  the 
basement,  are  used  for  storage  by  the  ten- 
ants of  the  rooms  above ;  that  on  the  principal 
floor  the  rooms  are  all  stores  and  are  all  rented, 
and  the  rooms  on  the  floors  above  marked  'R,' 
are  rented,  and  the  hall  is  rented  for  musical 
concerts,  lectures^  and  art  and  scientific  exhibi- 
tions :  the  rooms  marked  *L,'  are  actually  occu- 
pied D}'  the  library  for  its  books,  collections, 
reading-rooms  and  storage,  and  the  other  rooms 
are  not  rented ;  the  entire  net  income  derived 
firom  the  rents  is  devoted  as  fast  as  it  is  collected 
to  the  purchase  of  books  and  enlarging  the  facili- 
ties of  the  library,  and  no  member  or  oflScer  of 
the  plaintiff  derives  or  receives  any  pecuniary 
benefit  from  said  income ;  during  1879  the  gross 
income  from  renting  rooms  and  hall  amounted 
to  $10,000,  of  which  amount  13,000  was  used  in 
purchasing  books  for  the  library,  and  after  re- 
taining sufficient  to  pay  the  taxes  onl  premises,  the 
remainder  thereof  was  used  for  necessary  repairs 
of  the  building  and  for.  enlarging  the  library 
rooms^ 

^'That  the  land  included  in  said  deed  stands 
on  the  county  duplicate  at  a  valuation  of  $24, 
652.60,  and  the  building  at  a  valuation  of  $74, 
657.60,  on  which  total  valuation  of  $99,210,  the 

S general  state,  county  and  city  taxes  were  assessed 
or  the  year  1877,  and  in  the  hands  of  the  treas- 
urer for  collection.  And  difficult  and  important 
questions  of  law  arising  on  these  *facts,  on  mo- 
tion of  the  plaintiff,  this  cause  is  reserved  to 
the  supreme  court  for  final  determination." 
Grannis  A  Oriswold,  for  plaintiff. 
Hieisley,  Weh  &  Wallace,  for  defendants. 

Johnson,  J. 

The  plaintiff  is  a  corporation  organiaeed  under 
the  act  of  1852,  lis  amended  March  14,  1859.  1 
S.  &  C.  305. 

Section  73  of  said  act  provides  that:  "The 
trustees  or  directors  who  may  be  appointed  un- 
der the  provisions  of  this  act,  and  their  succea- 


Campbell,  which  was  void  for  want  of  mutuality, 
binding  upon  him  under  the  statute. 

Judgment  affirmed. 

[This  case  will  appear  m  w  O.  S.] 
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The  Cleveland  Library  Association 

V, 

Prrderick  W.  Pblton,  Treasurer,  et  al. 


1.  a  library  aaaodtttlon,  Incorporated  ander  the  laws 
t>f  this  state,  whose  objects  and  parpoaea  are,  *'The  dif- 
foaion  of  uaefol  knowledge,  and  the  acqairement  of  the 
arts  and  sdencea,  by  the  eatabUahment  of  a  library  of 
■dentifio  and  miaoellaneona  books  for  general  drculation, 
and  a  reading-room,  leoturea  and  cabinets;'*  open  to  all 
persona,  withont  distinction,  upon  equal  ternia,  and  the 
income  and  revenues  of  which  are  devoted  exclusively 
to  such  obeota  andpurpoaea,  ia  '*an  institution  of  purely 
public  charity.*'  within  the  meaning  of  the  Hth  clause  of 
theactof  March  21, 1S64.    S.  A&7S1. 

2.  Where  auch  aaaodation  owns  a  lot  of  ground,  with 
a  block  of  buildinga  thereon,  constructed  as  an  entirety, 
and  the  buildinga  havinx  a  basement  and  three  atoriea 
over  the  same,  each  divided  Into  rooms  adapted  to  itM 
use,  and  for  renting,  some  of  which,  on  each  Moor,  are 
used  by  it  for  its  purposes :  some  are  rented  out,  and 
the  rente  receiyed  are  appliea  exclusively  to  keeping  the 
property  in  good  repur,  and  to  the  purpoaea  of  the 
association,  and  some  are  vacant,  HM^  tnat  such  parts 
of  said  buuding  and  appurtenances  as  are  rented,  or 
otherwise  used  with  a  view  to  profit,  are  not  exempt 
from  taxation. 

S.  The  Ihct  that  the  building  Is  so  constructed,  that 
the  parts  leased  or  otherwise  i»ed  with  a  view  to  pniflt 
cannot  be  separated  from  the  reaidue  by  definite  lines, 
is  no  obstacle  to  a  valuation  of  such  parta  for  purpoi^ 
of  taxation,  having  due  reference  to  the  taxable  value 
of  the  entire  property, 

Appeal — ^Reserved  in  the  District  Court  of 
Cuyahoga  County. 

The  action  below  was  brought  by  plaintiflf,  to 
enjoin  the  auditor  and  treasurer  or  Cuyahoga 
county,. from  collecting  the  taxes  and  assessing 
penalties  thereon,  for  the  year  1877,  on  its  prop^ 
erty.  known  as  Case  Block,  in  the  city  of  Cleve- 
lano. 

It  was  reserved  for  decision  here,  on  the  fo^ 
lowing^  finding  of  facts : 

"This  cause  came  on  to  be  heard  upon  the 
pleading  and  evidence,  and  the  court  finds  that 
the  plaintiff  is  a  corporation,  duly  organized 
under  section  66  of  the  corporation  act  of  May 
1st,  1862,  as  amended  May  14th,  1869,  and  that 
the  objects  and  purposes  of  said  corporation  are 
set  forth  in  the  constitution  and  by*iaws,  which 
are  made  part  of  this  finding  and  hereto  annexed, 
marked  'Exhibit  A ;'  that  said  plaintiff  is  pos- 
sessed of  a  large  collection  of  scientific  and 
miscellaneous  books,  about  14,000  volumes ;  that 
besides  its  library  proper,  it  has  a  large  collec- 
tion of  natural  history,  also  a  large  historical 
collection,  and  keeps  up  and  maintains  a  read- 
ing-room in  connection  with  its  library;  that 
any  person,  without  distinction  of  color,  sex  or 
faith,  can  become  a  member,  and  that  at  the 
commencement  of  this  action  the  annual  fee  is, 
and  ever  since  has  been,  one  dollar,  and  tlien* 
are  about  one  thousand  members;  that  if  a  mem- 
ber withdraws  more  than  one  book  at  a  time  a 
further  charge  of  ten  cents  per  week   is  added ; 
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sore  in  ofBce,  shall  have  perpetual  succession  of 
such  name  as  raay  be  aesignated,  and  by  such 
name  shall  be  legally  capable  of  contracting; 
and  of  prosecuting  and  defending  suits,  and 
shall  have  CJipacity  to  acquire,  hold^  ^'^^joy)  dis- 
pose of  and  convey  all  property,  real  ot  personal, 
they  may  acquire  by  'purcnase,  donation,  or  oth- 
erwise, for  the  purpose  of  carrying  out  the  in- 
tention of  such  society  or  association,  but  they 
shall  not  acquire  or  hold  property  for  any  other 
purpose." 

The  purposes  of  this  association,  and  for  which 
it  may  acquire,  hold  and  use  piroperty,  are>  as 
as  found  by  the  .district  court,  and  set  forth  in 
"Exhibit  A,"  "The  diffusion  of  useful  knowl- 
edge and  the  acquirement  of  the  arts  and  sci- 
ences by  the  establishment  of  a  library  of  scien- 
tific and  miscellaneous  books  for  general  circu-. 
lation,  and  a  reading  room,  lectures  and  cab- 
inets." 

ft  is  open  to  all  without  dinti  action,  and  all 
its  income  is  devoted  exclusively  to  said  pur- 
poses. 

That  this  association,  in  its  i)l)jects  and  pur- 
poses, is,  "an  institution  of  purely  public  cnar- 
ity,^'  within  theaueaning  of  tno  statute  of  1864, 
is,  we  think  settled  by  the  caset«  n{  Gerke  v.  Pur- 
cell,  25  Ohio  St.  229 :  Cincinnati  College  v.  State, 
19  Ohio,  111 ;  and  Humphries  r.  Little  Sisters 
of  the  Poor,  29  Ohio  St.  201. 

As  it  appears,  by  the  findin;j;s  of  tl)e  court, 
that  some  of  the  rooms  in  the  basement  and  in 
the  different  stories  are  used  by.  the  association 
for  its  objects,  some  are  vacant  and  some  are 
rented,  the  only  remaining  question  is,  whether 
the  piart  of  the  property  that  is  rented  should  be 
assessed  for  taxation? 

This  requires  a  construction  of  the  sixth 
clause  of  section  1  of  the  act  of  March  21, 1864, 
providing  for  exemptions,  which  reads  as  fol- 
lows: 

"All  buildinss  belonging  to  institutions  of 
purely  public  cnarity,  together  with  the  land 
actually  occupied  by  t^ch  institution,  not  leased 
or  otherwise  used  with  a  view  to  profit,  and  all 
moneys  and  credits  appropriated  solely  to  sus^ 
taining,  and  belonging  exclusively  to  such  in- 
stitutions." 

In  considering  this  question,  we  may  premise: 

1st.  That  all  exemptions  by  statute,  from  the 
<x|ual  burdens  of  taxation,  should  be  strictly  con- 
strued* 

2d.  That  the  fact  that  the  income  derived 
from  rents  of  {)arts  of  the  building  not  used  is 
devoted  exclusively  to  the  objects  and  purposes 
of  the  association,  and  not  used  for  the  benefit  or 
profit  of  its  members,  can  make  no  difference. 

The  law  looks  to  the  property,  as  it  finds  it  in 
use,  and  not  to  what  is  done  with  its  accumula* 
tions.  Cincinnati  College  v.  State,  19  Ohio,  110; 
Humphries  v.  Little  Sisters,  29  Ohio  St.  201: 
Gerke  v.  Purcell,  26  Ohio  St.  229. 

3d.  The  circumstance,  that  the  nioiiis  in  the 
building,  actually  used  by  the  association,  are  on 
the  different  floors,  from  the  basement  to  the 
third  story,  and  are   not  severable  by  any  verti- 


cal or  horiasontal  lines  through  the  building,  pre- 
sents no  obstacle  to  a  separation  in  valuation  for 
purposes  of  taxation.  This  was  settled  in  Cin- 
cinnati College  V.  Yeatman,  30  Ohio  St.  276.     . 

The  case  of  Cincinnati  College  v.  State  (9upra\ 
would  seem  to  be  decisive  of  the  one  at  bar.  and 
is  so,  unless,  as  is  claime<1,  the  exemption  clause 
uafler  consideration  requires  a  difierent  construc- 
tion from  the  corresponding  clause  in  the  former 
statutes  under  whicn  that  case  arose. 

The  words  of  the  act  of  1864  are :  "  All  build- 
ings belonging  to  institutions  of  purely  public 
charity,  together  with  the  land  actuallv  occu- 
pied by  such  institution,  not  leased  or  otherwise 
used  with  a  view  to  profit,"  <&c.,  while  those  of 
the  act  of  1846  are :  "  All  buildings  belonging  to 
scientific,  literary ,  or  benevolent  eoeieties,  used  exclu- 
mdy  for  scientific,  literary  or  benevolent  socie- 
ties, together  with  the  land  actually  occupied 
by  such  institutions,  not  leased  or  otherwise 
used  with  a  view  to  profit,"  &c. 

The  argument  is,  Uiat.  as  the  word  exdvmfodu  is 
omitted  from  the  act  of  1864.  it  was  intendea  to 
change  the  law  as  construea  in  Cincinnati  Col- 
lege V,  State,  and  that  now,  if  part  only  of  the 
buildins  is  so  used,  and  the  residue  is  rented, 
the  whdc  is  exempt.  This  construction  would 
defeat  the  limitation  found  in  these  words  "  not 
leased  or  otherwise  used  with  a  view  to  profit." 

The  words  "  institutions  of  purely  public  char- 
ity," are  substituted  in  the  act  of  1864,  for  the 
societies  specifically  named  in  the  act  of  1846, 
and  embrace  all  societies  without  enuineration, 
where  the  object  is  a  jpurely  public  charity.  If 
such  an  institution  embraces  other  objects,  and 
uses  its  buildingis  for  other  purposes,  as  for  in- 
stance, renting  with  a  view  to  profit,  it  is  not  an 
instiJ;ution  of  purely  public  charity.  In  short, 
its  buildings  must,  under  the  act  of  1664,  as  well 
as  under  that  of  1846,  be  used  exidusiveiy  for  that 
object,  in  order  to  be  exempt, 

An^  other  construction  would  defeat  the  man- 
ifest intention  of  the  tax  laws,  and  allow  such 
institutions  to  become  landlords  of  all  species  of 
property,  provided  the  income  derived  therefrom 
is  used  to  promote  their  objects. 

Again,  in  view  of  the  principle  that  exemp- 
tions from  taxation  should  be  strictly  construed, 
it  has  been  held,  in  many  well-considered  cases, 
that  an  exemption  in  general  terms  of  all  the 
property  of  a  college  or  other  institution  extends 
only  to  the  property  actually  used  for  its  legiti- 
mate purposes,  as  fully  as  if  the  exemption  was 
expressly  limited  to  such  property. 

Thus,  when  a  library  association  was  incorpo- 
rated, to  establish  a  library,  and  by  its  charter 
its  property,  in  seneral  terms,  was  exempt  from 
taxation,  it  was  held  that  the  use  must  be  direct 
and  ejtclusive,  and  that  where,  the  building  of 
the  association  consisted  of  a  large  number  off 
rooms,  a  small  portion  of  which  only  were  used, 
and  the  others  were  rented  out  for  business  pur- 
poses, the  part  so  used  was  not  exempt  from  tax- 
ation. State  i;.  Elizabeth,  4  Dutcher,  103.  To 
the  same  effect  is  the  case  of  State  v.  Flavell 
(4  Zab.  382),  where  the  lands  of  a  corporation 
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weif ,  bj  its  diaiter,  in  general  iermSj  exempted 
horn  laxAtion ;  it  was  held,  that  this  exemption 
Dnly  extended  to  sncb  real  estate  as  was  held  for 
the  jmrposes  of  the  corporation,  and  did  not  in- 
dnae  other  lands  or  property.  See  also,  State  v. 
Mansfield,  8  Zab.  512;  Borrows  on  Taxation, 
180-186;  Tmslees  of  Good  Shepherd  v.  Boston, 
120  Mass.  212;  Detroit  v.  Mayor,  8  Mich.  172. 
Indeed,  snch  most  neoenarily  be  the  case. 

The  statute  nnder  which  the  plaintiff  holds 
its  charter^  as  already  cited,  gives  it  capacity 
"  to  acquire,  hold,  enjoy,  dispose  of  and  convey 
all  property,  real  or  personal,  they  may  acquire 
by  purchase,  donation  or  otherwise,  far  Ae  purpose 
cf  carrying  aui  the  inimtion  of  meh  meidyor  aitoeir 
ation^  but  ihey  AaU  not  aeqairt  or  hold  property  for 
anycihir  pwipomJ* 

While  we  do  not  intend  to  suggest  a  doubt  of 
the  right  of  this  corporation  to  accept  this  mu* 
nificent  donation  of  Mr.  Case,  the  property 
bein'g  an  entirety  and  suitable  for  its  purpose, 
yet  we  think  it  dear,  that«as  to  so  mach  of  this 
building  and  grounds,  not  necessary  for  its  use, 
which  is  rented  out,  should  not  be  exempted 
from  its  equal  share  of  taxation. 

It  may  be  said,  that  the  entire  building  may 
become  necessary  for  the  objects  of  the  associa- 
tion. When  this  shall  become  the  case,  and  the 
entire  building  or  any  additional  parts  are  so 
used,  the  parts  thus  withdrawn  from  renting, 
cease  to  be  leased  or  otherwise'  used  with  a  view 
to  profit,  and  fidl  within  the  exemption. 

The  fact  that  the  building  is  so  constructed 
that  the  parts  leased  or  otherwise  used  with  a 
view  to  profit  cannot  be  separated  from  the  resi- 
due by  definite  lines,  is  no  obstade  to  a  valua- 
tion m  such  parts  for  purposes  of  taxation,  hav- 
ing due  reference  to  the  taxable  value  q{  the 
entire  property. 

Remanded  ior  furlher  proceedings  in  accor- 
dance with  this  decision. 

[This  case  will  appear  in  86  Ohio  St.] 

SUPREME  COURT  OP  OHIO. 


Ctbus  8.  KooNs, 

V. 

Tbb  Statb  of  Ohio. 

1.  The  geanlnenevi  of  a  writing  wuin  oontmveny 
in  a  cAOfle,  and  an  expert,  called  as  m  witneeii,  stated,  in 
oonnedtion  with  his  opinion,  wliieh  opinion  was  material 
apon  the  nMttters  so  in  oontroveisy,  certain  facts  upon 
whioh  the  opinion  was  founded,  anil  the  court  afterward 
exelnded  f rorti  the  oonsiderstion  of  the  Jnry  anch  facta, 
bat  refused  to  exclude  the  opinion,  ^ara,  that  this  was 
error. 

2.  On  the  trial  of  a  party  charged  with  uttering  and 
publishing  a  check  as  true  and  genuine,  an  expert  was 
called  for  lbs  State,  who  had  seenlhe  alleged  forged  check 
sereral  months  preriousl^,  and  to  wh<»n  a  genuine  sig- 
natare  of  the  accused  was  shown  on'  tfuch  trial.  Held, 
that  the  State  being  unable  to  produce  such  check,  the 
presence  of  such  check  on  Che  trial  wss  not  indispensa- 
ble to  the  eompsteney  of  the  witness  to  testify  to  tne  fact 
that  the  check  and  ngnature  were  in  the  same  handwrit- 
ing. 

S.  Whole,  on  the  trial  of  one  charged  with  uttering  a 
forged  chedr,  signed  **  John  B.  Brown,"  an  expert  in 
handwritittg  who  bad  seen  the  check  scTeral  months  pre- 
▼looalj,  but  bad  never  seen  the  accused  write,  and  was 
not  s^oquainted  with  his  handwriting,  was  called  as  wit- 
ness, and  a  genuine  slgnatufe  of  the  accused,  *'  C.  8. 


Koons,'*  was  exhibited  to  him,  which  famished  the  on^ 
knowledge  be  had  of  the  handwriting  of  the  accused, 
JSTekf,  that  before  the  witness  should  be  allowed  to  give 
bis  opinion  to  the  jury  as  to  whether  the  check  and  sig- 
nature were  written  by  the  same  person,  it  ought  to  appear 
to  the  court,  from  an  examination  of  the  witness,  that 
the  fdgnature  of  the  accused  constituted  a  sufficient  basis 
upon  wUch  the  witness  could  form  an  opinion  whether 
the  <dieek  was  in  the  handwriting  of  the  accused. 


Error  to  the  Court  of  Oommon  Pleas  of  Athens  County. 

At  the  June  term,  18S0,  of  the  Court  of  Common  Pleas 
of  Athens  County,  the  grand  Jnry  returned  into  court  an 
indictment,  which  they  found  against  Cyrus  8.  Koons, 
charging  him,  in  the  first  count,  with  having  forged  a 
cheek  in  the  preceding  liandi,  and  in  the  second  count, 
with  uttering  and  publishing,  as  true  and  genuine,  a 
check,  knowing  ^the  aame  to  have  been  forged,  the  latter 
oflfiBuse  slso  being  alleged  to  have  been  committed  in  the 
preceding  liCarch.  The  defondant  pleaded  not  guilty, 
and,  at  the  same  term,  was  placed  on  trial.  The  Teidiet 
was  that  Kqons  was  not  guilty  as  charged  in  tho  first 
count,  but  that  he  was  guilty  as  csharged  in  the  second 
count  of  the  indictment.  A  motion  for  a  new  trial  hav- 
ing been  overruled,  Koons  wss  sentenced  to  tho  peniten- 
tiary for  the  term  of  five  years.  . 

The  forged  check  as  set  forth  in  the  indictment  was  in 
these  words  snd  figures : 

''  ATHxm,  Ohio,  ICarch  15,  ISSQi 

*'  Bank  of  Athens,  pay  to  J.  B.  Ellia  or  bearer,  five  hun- 
dred and  forty  dollars. 

John  B.  Baown.** 

On  the  trial  several  Ulla  of  exception  were  taken.  In 
one  of  ihese  it  is  stated  that  the  State  called  James  D. 
Brown  as  a  witness,  who  testified  thst  he  was  a  banker, 
skilled  in  the  comparison  and  examination  of  handwrit- 
ings ;  that  he  was  then  cashier  and  manager  of  the  Bank 
of  Athens ;  that  he  was  present  in  the  bank  on  BCardi  SI, 
1880,  when  Koons  presented  the  above  mentioned  check 
for  payment ;  that  he  was  familiar  with  the  genuine  sig- 
nature of  John  B.  Brown,  and  that,  in  hia  opinion^  tlie 
signature  on  said  check  was  not  the  genuine  signature 
of  John  B.  Brown.  Tho  check  was  handed  back  to 
Koons  and  the  witness  had  not  seen  it  since:  The  6bBck 
wss  not  produced  in  court.  The  witness  further  stated 
that  he  had  no  knowledge  or  acquaintance  with  the 
handwriting  in  the  alleged  forged  check,and  that  he  never 
ssw  the  defendant  write,  nor  wss  he  familiar  with  his 
handwriting.  Thereupon  a  promissory  note  in  the  fo; 
lowing  words  and  figures  was  shown  to  the  witness: 

'«|48.50.  June  20, 1874. 

"  One  day  after  date  I  promise  to  pay  Patterson  A  Curi- 
man,  or  bearer,  the  sum  of  forty-three  dollars  and  50 
eta.  with  eight  per  cent.,  for  value  received. 

C.  B.  KOOFB." 

The  defendant  admitted  that  the.  signature  *^C.  S. 
Koons  *'  was  written  by  him,  and  the  prosecuting  attor- 
ney admitted  that  the  filling  up  of  said  note  was  not 
written  by  said  Koons,  The  witness  said  he  had  never  seen 
said  signature  of  said  Koons,  nor  any  other  signature  of 
his  until  that  day.  The  prosecuting  attorney  then  said 
to  the  witness:  '*  Look  at  the  signature  *  C.  8.  Koons,' 
in  this  note,  and  say  if  the  handwriting  of  the  che^ 
signed  John  B.  Brown,  and  presented  to  you  March  81, 
was  the  same  as  this  signature.*'  The  defendant  objected 
to  the  question,  the  court  overruled  the  objection,  and 
the  witness  answered :  *'  The  signature  to  this  note,  *  C. 
S.  Koons,'  has  a  similnrity  to  the  handwriting  of  the 
check."  The  defendant  moved  the  court  to  rule  out  the 
answer,  but  the  court  refused  to  do  so,  and  permitted  the 
same  to  go  to  the  Jnry.    And  the  defendant  excepted  to 
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the  ruling  of  the  court  both  in  permitting  the  question  to 
he  ansrorereO  and  in  revising  to  rule  out  the  an!«wer.  The 
proaecnting  attorney  further  aHked  tiie  witness :  **  State 
whether  or  not,  in  3'our  opinion,  the  nignature  to  the 
note,  and  handwriting  and  Hignature  to  the  chocic  are  in 
tiie  »aine  )iandwriting  ?**  To  thift  question  the  defendant 
objected,  hut  tlie  court  overruled  the  objection  and  the 
defendant  excepte<l.  Tlie  witncMK  answered:  **  I  »hou1d 
tliinic  they  prrilmbly  were.*'  And  the  witnoHs  furtiier 
said.  '*  My  remiMubrance  of  the  chcclc,  and  my  examina- 
tion of  certain  other  ]MiperK  brought  to  nie  by  Mr.  Wolf 
9»T\*-p  the  check  was*  pre^'Uted,  makcH  mo  think  so.** 
The  defendant  objecting,  the  court  ruie<l  out  tlio  follow- 
ing: "My  remembrance  of  the  <*he<*k,  and  my  examina- 
tion of  certain  other  papers  brought  tn  me  Ijy  Mr.  Wolf 
«inc-e  the  check  was  presented,  makes  ni(*  think  so.'*  The 
defendant  objected  to  the  ruling  f»ut  r(  those  words  un- 
less the  whole  answer  of  the  witness  sh<mld  be  ruled  out. 
but  the  court  overrule<l  the  objection  .miuI  the  defendant 
excepted. 

Further,  to  maintain  tlie  issue  tlie  Stite  called  R.  H. 
Stewart,  who  testified  that  he  was  an  expert  in  the  exam- 
ination of  handwriting,  and  was  a  clerk  in  the  Bank  of 
Athens  when  the  alleged  forged  check  was  f>resetited, 
and  examined  it ;  that  he  did  not  recognize  the  hand- 
writing, but  was  sure  the  signature,  John  R.  Brown,  was 
not  genuine ;  that  he  had  never  seen  the  defendant  write, 
nor  bad  he  seen  the  signature  of  C.  8.  Koons  until  then, 
nor  had  lie  seen  the  alleged  forged  chf'k  since  March  31. 
And  thereupon  the  above-mentioned  note  to  Patterson^ 
ACarfknan  was  shown  to  the  witness,  and,  agninst  the 
objection  of  the  defendant,  the  court  i^erinitted  the  wit- 
ness to  state  that  there  was  a  similarity  1  >et  ween  the  hand- 
writing In  said  check,  and  the  signalu/e  **  C*  S.  Koons,'* 
t<o  the  note ;  and,  over  like  objection  of  the  defendant, 
the  witness  was  allowed  to  state  that  in  his  opinion  the- 
forged  check  and  the  signatnre  **  C.  8.  Koons,  **  **  were 
probably  In  the  same  handwriting.'*  The  defendant. 
asked  the  court  to  rule  out  and  exclude  said  testimony 
of  Stewart,  bat  the  court  rel\ised»  and  permitted  the  same 
to  go  to  tb^  Jury,  and  the  defendant  excepted. 

In  the  motion  for  a  new  trial,  which  was  overruled, 
the  admiael'on  of  the  testimony  of  Brown  and  Stewart 
were  assigned  as  ground  for  the  motion,  and  it  was  fUrther 
assigned  as  ground  for  such  new  trial,  in  the  same  motion, 
and  the  truth  of  which  was  shown,  that  the  sheritf  of  the 
county  and  his  deputy  had  given  evidence  material  for 
the  State  on  the  trial  of  the  cause,  and  that  during  the 
deliberations  of  the  jury,  in  the  room  where  they  were 
consid^ng  of  their  verdict,  the  shoriflf  was  present  a  con- 
siderable portion  .and  the  deputy  the  remaining  portion  of 
the  time.  It  appeared  that  the  room  was  a  hall,  sixty  by 
eighty  feet,  but  it  does  not  appear  whether  the  sheriff  or 
his  deputy  heard  the  deliberations  of  the  jury,  nor  does  It 
appear  that  the  Jury  were  under  any  restraint  in  their  de- 
liberations, by  reason  of  the  presence  of  those  witnesses. 

On  motion,  leave  was  given  to  file,  in  this  court,  a  pe- 
tition in  error  to  reverse  the  aforesaid  judgment. 

Groevenor  6i  Jones,  for  plaintig  in  error. 

Emmet  Thompson,  prosecuting  attorney,  for  the 
State. 

Okst,  J. 

Whatever  uncertainty  there  was  in  the  law  of  England 
as  to  the  proof  of  handwriting  by  comparison,  was  re- 
moved by  the  sUtute  17  and  18  Vict.  c.  125,  b.  *i7;  28  Vict. 
e.  18,  s.  8.  The  only  qoeation  there  is  as  to  the  proper 
construction  of  those  statutes.  They 'provide,  in  sub- 
»,  that  comparison  of  a  dlspnte<l  handwriting  with 


any  writing  proved  to  the  satisfaction  of  tbe  Judge  to  be 
genuine,  is  permitted  to  be  made  by  witnesses,  and  such 
writings  and  the  eWdenoe  of  witnesses  respecting  the 
same  mav  be  submitted  to  an  v  court  and  jur>*,  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing  in  dis- 
pute. In  this  State,  independently  of  statute,  it  has  been 
settled  that  standards  of  comparison  may  be  nSed  by  ex- 
perts calle<l  SK  witnesses  upon  the  trial  of  an  Issue  as  to 
the  genuineness  of  a  signature,  yet  the  standard  of  com- 
parison, when  not  already  a  paper  in  the  case,  or  admit- 
ted to  be  genuine,  must  be  clearly  proved  by  persons  who 
testify  directly  to  its  having  been  written  by  the  party: 
Bragg  r.  Col  well,  19  Ohio  St.  407 ;  Pavey  v.  Pavey,  .30  Ohio 
St.  fiOO.  Evidence  of  this  character  is  received  with  cau- 
tion, and  there  is  a  verj*  general  disposition  in  the  courts 
to  reganl  such  testimony,  as  a  general  rule,  of  a  weak 
and  unsatisf actor v  character.  Still  the  admissibility  of 
such  evidence  Is  for  the  court,  its  weight  for  the  jury. 
Nevertheless,  to  render  it  admissible  it  is  quite  clear  that 
all  the  facts  upon  which  the  expert  forms  his  opinion 
should  be  before  the  court  and  jury,  to  the  end  that  they 
should  determine,  as  far  as  tliey  may  be  aole  to  do  so, 
whether  the  opinion  given  is  well  founded,  find  so  that 
the  opposing  counsel  ma3'  have  an  opportunity  to  cross- 
examine  as  to  such  facts.  Here,  after  the  witness  Brown 
had  been  inquired  of,  whether  the  signature  to  a  certain 
note  and  the  writing  in  the  check  alleged  to  have  been 
forged  were  in  the  same  handwriting,  and  he  had  an- 
answered,  *'  I  should  think  they  probably  were,"  and 
had  added,  in  answer  to  the  same  question,  **  My  remem- 
brance of  the  check  and  my  examination  of  certain  other 
papers  brought  to  me  by  Mr.  Wolf  since  the  check  was 
presented  makes  me  think  so;"  the  court  excluded  the 
latter  part  of  the  answer,  which  was  the  predicate  of  his 
opinion,  but  refused  to  exclude  the  first  portion  of  the 
answer,  In  whidi  he  states  his  conclusion.  We  are  all  of 
opinion  that  in  so  holding,  the  court  below  erred.  The 
court  and  juni'  were,  as  I  have  said,  entitled  to  consider 
the  grounds  of  the  opinion,  and  the  defendant's  counsel 
clearly  had  a  right  to  cross-examine  the  ii'ltness  as  to 
such  ground  of  belief. 

In  so  holding,  however,  we  do  not  hold  the  witness 
was  precluded  from  giving  an  opinion,  on  the  ground 
that  the  check  was  not  produced  at  the  trial.  Where  the 
counsel  for  the  State  have  endeavored  to  obtain  the  al- 
leged ibrged  instrument,  and  failed,  its  absence  can  have 
no  other  effect  on  the  trial  than  to  render  a  conviction 
more  difficult. 

The  court  also  erred  in  admitting  the  testimony  of 
Stewart.  That  witness  testified  that  he  was  an  expert  in 
the  examination  of  handwriting  and  had  examined  the 
alleged  forged  check  when  it  was  presented  at  the  bank ; 
that  he  did  not  recognise  the  handwriting,  but  was  sure 
that  the  signature  to  it  was  not  that  of  John  B.  Brown ; 
that  he  had  never  seen  the  defendant  write,  nor  had  he 
seen  the  signature  of  C.  S.  Koons  until  now,  nor  had  he 
seen  the  alleged  forged  check  since  March  31.  The  note 
to  Patterson  /t  Curfman,  mentioned  in  the  statement  of 
the  case,  was  tlien  shown  to  the  wMcness,  and  he  was  per- 
mitted to  state  that  the  forged  check  and  tlie  signature  to 
the  note  *'  were  probably  in  the  same  handwriting." 
Now,  in  the  opinion  of  a  majority  of  the  court,  the  wit- 
ness had  not  qualified  to  express  the  opinion  so  given. 
It  must  appear,  before  such  opinion  is  called  for,  that  the 
witness  has  formed,  or  is  then  able  to  form,  an  opinion 
upon  the  matter  in  question.  No  such  qualification  ap- 
pears anywhere  in  this  record,  and  in  the  absence  of  it 
we  hold  tliat  the  opinion  given  was  Improperly  received. 
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In  Tiew  of  the  frnd  that  the  Jadgment  mnst  be  ravened, 
and  t|^e  canae  remanded  for  a  new  trial,  Ibr  the  reaaona 
atated.  His  nnneoeaeary  to  determine  whether  the  act  of 
the  aheriff  and  hia  deputy,  whoiiad  teatifled  in  the  caoee 
on  behalf  of  the  State,  in  ramaining  in  the  room  whera 
the  Jury  was  deliberating,  afforda  of  itaelf  ground  for  re- 
▼eraal.  But  we  all  unite  In  condemning  auch  acta.  The 
Jury  ahould  be  left  free  to  consider  the  case  and  find  their 
verdict  unrestrained  by  the  presence  of  any  person,  and 
eapecially  the  preaenoe  of  those  who  teatifled  aa  witnesses 
in  the  canae,  and  upon  whose  testimony  the  Jury  might 
desira  to  comment. 

Judgment  reversed. 

[This  case  will  appear  in  96  O.  8.] 
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The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company. 

V, 

Peter  La  valley. 


1.  In  an  action  brought  by  an  employee  of  a  railroad 
companv  againat  it,  to  recover  ibr  injury  sustained  while 
in  the  dlacharKe  of  hia  duty,  the  negliffence  charged  was 
the  moving  ox  a  car  under  which  the  plaintiff  was  work- 
ing, without  notice  or  warning.  The  proof  showed  that 
the  negligence  in  not  giving  notice  or  warning  of  the 
moving  of  the  car  was  attributable  to  the  foreman  under 
whose  control  the  plaintiff  was  working  and  not  to  those 
engaged  in  moving  the  csjr. 

addj  that  the  case  waa  not  one  of  a  fUlure  of  proof 
under  aection  188  of  the  Oodcj  but,  at  moat,  of  variance 
under  aections  181  and  182. 

2.  It  is  the  doty  of  a  railroad  company  to  m^e  such 
regulations  or  provisions  for  the  safety  of  its  employees 
aa  will  afford  them  reasonable  protection  against  tbe  oan- 
gsrs  incident  to  the  performance  of  their  respective  du- 


8.  A  foreman  waa  put  In  charge  of  a  set  of  handa, 
whose  business  it  was  to  repair  freight  cars  while  stand- 
ing on  the  track,  in  the  yard  of  the  company  In  which 
trains  were  accuatomed  to  be  made  up;  it  waaalaojthe 
duty  of  the  foreman  to  participate  with  the  hands  in  do- 
ing the  work.  While  the  foreman  and  a  hand  were  en- 
ssiged  in  renairing  a  car,  and  the  latter  waa  at  work  un- 
der the  car  by  the  order  of  the  foreman,  he  was  injured 
by  the  striking  of  the  car  on  which  he  was  working  by 
another  car  moving  on  the  same  trRck.    Held  : 

1.  That  the  hana  waa  the  subotdinate  of  the  foreman, 
in  reapect  to  the  work  in  which  he  waa  engaged  at  the 
time  be  waa  injured. 

2.  That  it  was  the  duty  of  the  foreman,  in  putting  the 
hand  to  work  under  the  car,  to  use  reasonable  care  to  pro- 
tect him,  while  thus  engaged,  from  the  danger  arising 
from  the  switching  of  cars  and  the  making  up  of  traina 
on  the  same  track ;  and  for  an  injury  reaulting  from  the 
want  of  such  care,  the  company  is  liable. 

Error  to  the  District  (Tourt  of  Lucas  County. 

The  cause  of  action  against  the  defendant  below,  aa 
alleged  by  the  plaintiff  below  ip  hia  petition,  ia  in  sub- 
stance thia : 

That  the  plaintiff,  an  employee  of  the  defendant,  in 
the  performance  of  his  duty  and  in  the  pursuance  of  the 
order  of  hia  superiors  In  such  service,  was  under  a  car 
making  certain  ^repalrs ;  that  it  waa  the  duty  of  de- 
fendant, by  ita  agents,  to  prevent  a  starting  or  moving 
of  said  car  and  otherwise  to  protect  plaintiff  from  danger 
while  so  woridng  under  said  car;  ahd  that  defendant 
negligently  and  #rongfuUy,  by  ita  agenta  and  servanta, 
without  any  notice  or  warning  to  plaintiff,  pnt  and  con- 
tinued said  car  in  motion,  whereby  plaintiff  received  the 
i  n  J  uriea  complain  ed  of. 

The  answer  in  aubatance  deniea  each  of  Ibeae  allega- 
tidna.  > 

The  facts  of  the  case,  as  shown  by  the  testimony  set 


out^  in  the  bill  of  exceptions,  are,  in  substance,  aa  fol- 
lows: 

Lavalley  had  been  employed  for  nearly  three  years  as 
a  repairer,  on  the  track,  of  crippled  flreight  cara,  at  the 
stock  yards  of  the  Lake  Shore  A  Michigan  Sonthem 
Railway  Company,  on  the  eaat  side  of  the  Maumee  river, 
and  about  three  weeka  before  he  waa  hurt  waa  tranafer- 
red  to  the  freight  yarda  at  the  Air  line  Jnnction,  on  the 
weat  side  of  the  river,  to  do  the  same  kind  of  work  there. 
This  work  consisted  of  sn  examination  of  all  freight  can 
on  their  arrival,  and  to  repair  those  he  fbund  needing 
such  repairs  as  could  be  made  on  the  tracka  in  the  yard. 
The  repair  gang  consisted  of  Fox,  the  foremen,  Lavalley 
and  Clark,  repairers,  and  two  other  men  called  ollera. 
It  was  customary  for  these  men,  including  Fox,  to  go 
out  separately  and  examine  the  cars  in  the  traina  on 
their  arrival.  If  they  found  a  car  needing  such  repairs 
as  they  could  make  alone,  they  repaired  it ;  but  if  they 
could  not  make  the  repairs  alone  any  two  of  them  would 
go  and  do  the  work  together.  Snginea  and  train  men 
were  at  work  about  these  yarda  at  all  timea,  engaged  in 
switching  cars  and  making  i:p  trains ;  and  in  the  pi 
cution  of  their  work  it  was  also  customary  for  th< 
pair  men,  when  alone,  and  they  had  to  be  under  a  car,  to 
look  out  for  themselves  that  the  car  would  not  be  moved ; 
but  when  two  were  together  it  was  expected  that  the  one 
not  under  the  car  would  watch  for  the  other,  and  this 
would  be  the  case  whether  Fox  and  one  of  hia  men^  or 
two  of  the  men,  worked  together.  At  thia  time  the  only 
means  the  men  engaged  in  switching  about  tbe  yards 
had  of  knowing  that  a  car  repairer  waa  at  work  in  any 
particular  locality  was  by  these  men  telling  them  when 
and  where  they  were  going  to  repair  a  car. 

Afterwards  signal  flags  were  used  to  designate  can 
that  were  being  repaired. 

On  the  day  Lavalley  was  injured,  Fox  directed  Lavalley 
to  pick  out  a  bolt  and  go  with  him  to  repair  a  car  he  bad 
found  there  needing  a  bolt  which  would  require  two  men 
to  put  in.  Fox  also  picked  up  another  bolt  and  went- 
with  Lavalley  to  a  crippled  box  freight  car.  The  two 
worked  together  in  taking  out  a  broken  bolt  and  replac- 
ing a  new  bolt  through  the  floor  and  in  the  draw  part  of 
the  car.  While  Fox  was  under  the  car  screwing  on  the 
nut  he  directed  Lavalley  to  take  the  other  bolt  and  go  to 
another  box  car,  which  he  pointed  out  near  by,  and  com- 
mence the  work  of  driving  out  a  similar  broken  bolt  and 
putting  in  the  new  one.  Lavalley  did  so,  and  went  un- 
der the  car  for  the  purpoae  of  driving  the  old  bolt6nt 
through  the  aill  and  flodr  of  the  car..  Fqx  then  oame 
over  and  Jumped  into  thia  car  to  aaaist  in  completing  the 
work,  but  not  flnding  the  new  bolt  to  be  put  baoL,  aaked 
Lavalley  to  hand  it  to  him.  Lavidley  came  out  frobk  un- 
der the  car,  picked  up  the  new  bolt,  todk  off  the  nut, 
handed  the  bolt  to  Fox,  and  then  returned  to  his  plae 
under  the  car  to  screw  on  the  nut  after  Fox  had  driven 
the  new  bolt  down.  While  Fox  waa  driving  the  bolt 
down  and  Lavalley  was  putting  on  the  nut,  a  pony  en- 
gine, engaged  in  making  up  a  train,  set  some  cara  in 
motion  on  this  trs^  in  such  a  manner  aa  to  oauae  this 
car  to  be  moved  about  half  its  length,  and  therein  in- 
flict upon  Lavalley  thie  injury  complained  of. 

Neither  Fox  nor  any  of  his  men  had  any  control  over 
the  men  engaged  in  making  up  traina ;  nor  waa  there  any 
negligence  chargeable  to  the  latter  in  reapeet  to  causing 
the  injury  in  question. 

The  trial  resulted  in  a  verdict  and  Judgment  for  the 

plaintiff  below. 
On  error,  the  Judgment  waa  aArmed  by  the  district 

court ;  snd  the  present  proceeding  in  error  is  prosecuted 
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by  the  company  to  obtain  a  reversal  of  the  jadgment. 

R.  A.  E.  T.  Wiiite  and  Jameu  Mason,  for  plaintifV  in 
error : 

We  insist  that  the  allegation  of  the  claim,  to  which  the 
proof  was  directed,  being  unproven,  not  in  some  particru- 
lar  or  particular.^  only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  to  l>e  deemed  u  ca^  of  variance  within  sec- 
tions 5291  and  5295  of  the  revised  statutes,  but  a  failure 
of  proof.  Section  5296  of  revised  statutes  (^  IXi,  uIho  $^ 
181  and  i:t2  of  code;  S.  A  C.  969).  Dean  v.  Yato«,  22  Ohio 
St.  388,  par.  2  page  890 ;  also.  Hill  v.  Supcrvinor,  cVc,  10 
Ohio  St.  (121,  and  Thatcher  v.  Heisey,  21  Ohio  St.  (jii8. 

It  is  a  rule  of  law  now  well  ^tablished  in  Ohio,  that 
where  one  servant  of  a  railway  company  is  injured  in 
oonaequenoe  of  the  neglect  of  another  servant,  between, 
whom,  for  the  time  being,  no  relation  of  subordinate  and 
superior,  In  connection  with  the  particular  act  of  negli- 
gence complained  of  exists,  the  injuroil  party  has  no 
right  of  action  against  the  company.  Little  Miami  R.  U. 
Co.  V.  Stevens,  20  Ohio,  415 ;  C.  C.  <&  C.  R  R.  Co.  v,  Keary, 
3  Ohio  St.  201 ;  Mad  River  A  L.  R.  R.  R  Co.  r.  Barber,  5 
Ohio  St.  541 ;  Whaalan  v.  Mad  River  <t  L.  K.  R.  R.  Co.,  8 
Ohio  St.  210;  ManviUe  v.  C.  it  T.  K.  R.  Co.,  U  Ohio  St. 
417;  PIttoburg,  P.  W.  A  C.  R*y  Co.  v.  Devinney,  17  Ohio 
St.  107. 

And  the  question  in  this  issue  is  whether  there  existed, 
at  the  time  this  Injury  was  received,  such  a  relation  of 
subordinate  and  superior  between  the  laborer,  Lavalley, 
and  the  foroman.  Pox,  as  would  render  the  company  lia- 
ble to  Lavalley  Ibr  the  oonsequences  of  the  asserted  neg- 
ligence of  Pox  in  not  keeping  a  more  ptrict  lookout,  and 
warning  Lavalley  In  time  of  the  approaching  danger. 

In  this  case  the  testimony  shows  that  Fox  was  the  su- 
perior of  Lavalley  In  all  matters  connected  with  the  or- 
der and  manner  In  which  the  work  upon  the  oar  should 
be  conducted,  but  in  the  matter  of  keeping  watch  and 
lookout  for  danger  that  no  relation  of  superior  and  sub- 
ordinate existed.  Lavalley  did  not  depend  upon  Pox  to 
look  out  because  he  was  the  foreman,  but  simply 
because  he  was  his  fbllow-laborer  In  the  prosecution 
of  the  work  about  which  they  werft  both  engaged. 
It  was  not  the  duijf  of  Fox  to  keep  this  lookout  beeanae 
he  was  the  *  foreman,  but  simply  because  of  that  duty 
whloh  one  fellow-laborer  owes  to  another.  It  is  unques- 
tioned but  that  It  would  have  been  Just  as  much  the  duty 
of  Lavalley  to  have  kept  watch  while  Pox  was  under  the 
oar  as  for  Pox  to  have  done  so  while  Lavalley  was  there. 
This  was  a  reciprocal  duty  the  one  owed  to  the  other  as 
oo-laborers,  and  not  because  of  any  superior  relation  of 
the  one  over  the  other. 

Lee  A  Brown,  for  defendant  in  error : 

The  negllgepce  of  Pbx  produced  the  InJ  u  ry ,  Shearman 
A  Redileld  on  Negligence,  if  10;  8  Bosw.  845:  2  E.  D. 
Smith,  418. 

The  superior  cannot,  at  one  and  the  same  time,  be  the 
saperior  and  the  common  fellow-servant.  Railroad  v, 
Stevens,  20  Ohio,  415 ;  Railroad  v.  Devinney,  17  Ohio  St. 
210 ;  BersaStone  Co.  v.  Kraft,  81  Ohio  St.  298 ;  Railway  Co. 
V.  Lewis,  88  OhIoSt.  200;  58  N.  Y.  MO. 

WSXTB,  J. 

The  First  ground  of  error  relied  on  is  that  there  was'a 
falloxe  of  proof  on  the  part  of  the  plaintiff,  under  section 
188  of  the  code,  and  not  a  variance  between  the  allega- 
tions In  the  petition  and  the  proof,  as  defined  by  sections 
181  and  132.  We  regard  the  case  as  ralaing  a  question  of 
▼arianoe  merely,  within  the  meaning  of  the  laat  two  sec- 
tions. 

The  petition  .charged  that  the  plaintiff,  by  the  order  of 


his  superior,  was  under  a  car  making  reiiairs ;  that  it  was 
the  duty  of  the  defendant,  by  its  agents,  to  prevent  the 
moving  of  the  car,  and  othertvise  to  proteti  the  plaintiff 
from  danger  while  so  working  under  said  car ;  and  that 
the  defendant  negligently  and  Wrongfully,  by  it<t  agents, 
without  ah  ft  notice  to  thr  j}(ainiij^\  put  the  car  in  motion, 
whereby  the  plaintiff  wan  Injured. 

The  negligenctt  cliurged  consisted  in  the  failure  to  no- 
tify tlto  plaintill'  of  the  approaching  danger,  and  in  the 
moving  of  the  car  without  such  notice.  Both  are  alleged 
to  have  been  operative  in  causing  the  injury.  It  is  not 
definitely  stat^l  on  what  servant  the  duty  rested  of  giv- 
ing the  plaintiff  notice;  but,  if' the  purposes  of  the  de- 
fense reciuired  this  to  be  more  specifically  stated,  applica- 
tion should  have  Ixien  made  to  the  court  to  compel  the 
plaintiff  to  make  the  petition  definite  and  certain  in  this 
renpect.  As  the  case  is  presented,  we  think  it  comes 
within  the  principle  laid  down  on  thesubjectof  variance. 
In  Huffman  v.  Gordon,  15  Ohio  St.  212,  210. 
.  The  next  ground  of  error  is  that  the  relation  of  supe- 
rior and  subordinate  existing  between  the  foreman,  l^ox, 
and  the  plaintiff  below,  Lavlilley,  was  not  such  as  would 
make  the  company  liable  for  the  negligence  of  Fox  in 
causing  the  injure-  In  question. 

The  claim  on  behalf  of  the  company  is  that  Pox  was 
the  superior  of  I^avalley  in  all  matters  connected  ^wlth 
the  order  and  manner  in  which  the  work  upon  the  cars 
should  be  conducted,  but  in  the  matter  of  keeping  watch 
and  lookout  for  danger  that  no  relation  of  superior  and 
subordinate  existed;  that  In  this  respect  th^  were 
merely  fellow-servants  engaged  in  a  common  service, 
neither  having  any  control  or  authority  over  the  other. 

We  do  not  concur  in  this  view.  It  was  the  duty  of  the 
company  to  make  such  provision  or  regulations  for  tlie 
safety  of  Its  employees  as  would  afford  them  reasonable 
protection  from  the  dangers  incident  to  the  performance 
of  their  respective  duties. 

In  the  present  case  Lavalley,  the  plaintiff  below,  was 
one  of  a  aet  of  hands  whose  business  it  was  to  repair 
freight  cars  while  standing  on  the  track.  The  place  in 
which  the  repairing  was  required  to  be  done  was  in  the 
freight  yard  of  the  company,  in  which  the  freight  trains 
were  accustomed  to  be  made  up,  and  where  there  was  a 
constant  switching  of  cars  from  one  track  to  another. 
The  servi<5es,  therefore,  reiiuired  of  these  Jiands  were 
peculiarly  dangerous ;  and  it  was  the  duty  of  the  com- 
pany to  make  reasonable  regulations  or  provisions  to 
protect  them  from  the  dangers  to  which  they  were  ex- 
posed firom  moving  trains  and  cars,  while  engaged  in  the 
discharge  of  their  duties. 

The  hands,  under  the  regulations  of  the  company, 
were  put  in  the  chitrge  of  Fox,  who,  in  directing  their 
operations,  was  the  representative  of  the  company.  No 
other  provision  or  regulation  seems  to  have  been  made 
ibr  their  government  or  protection.  By  setting  Lavalley 
to  work  under  the  car,  where,  by  the  exercise  of  reasona- 
ble care,  he  coi)ld  not  discover  an  approaching  train  or 
car  In  time  to  save  himself  from  injury.  It  was  the  duty 
of  Pox  to  see  that  reasonable  precautions  were  taken  to 
'  guard  him  against  such  danger;  and  for  the  injury  re- 
sulting from  such  neglect  the  company  is  liable.  He 
might  have  watched,  himself,  or,  if  his  services  were  re- 
quired In  the  car,  he  might  have  required  one  of  (he 
other  hands  to  watch;  but  he  did  neither,  nor  did  he 
adopt  any  other  precautions. 

It  Is  said  by  counsel  that  if  the  company  is  liable  to 
LavaUey,  It  would  likewise  have  been  liable  to  Fox,  if  he 
had  been   injured  under  like  droumstances.    Such  con- 
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elusion  is  not  warranted.  F6x  had  authority  to  direct 
what  precautions  should  be  taken  to  guard  sgainst  dan- 
ger. He  could  have  required  one  of  the  hands  to  watch 
while  he  was  engaged  .in  the  work.  La  valley  hud  no 
such  authority.  If  Fox  had  chosen  to  expose  hiniself  to 
the  danger,  and  had  neglected  to  exercise  the  authority 
with  which  he  wis  invested  to  protect  hiiniielf  from  in- 
jury, the  fault  would  have  been  his  own. 
Judgment  afflrmed. 

SUPREME  COURT  ^T  PENNSYLVANIA. 


Commonwealth  Mutual  Fire  Lvstjrance  Com- 
pany, Defendant  below, 

vs. 
'  Frank  Huntzinoer,  for  use. 


June,  20, 1881. 

The  difference  between  a  representation  and  a  warranty 
is  well  defined.  For  an  injury  resulting  froiii  thefornier 
the  remedy  is  an  action  on  the  case  for  the  deceit ;  for 
an  injury  by  a  breach  of  warranty  the  action  is  on  tlie 
oonfract. 

Mere  mutual  iLuowledge  by  the  assured  and  the  agent 
of  the  insurer  of  the  faisity  of  a  fact  warranted,  is  inade- 
quate to  induce  a  refornuition  of  the  policy  so  as  to  make 
it  confer  in  with  the  truth. 

Knowledge  by  the  underwriter,  or  by  him  and  the  as- 
sured, of  the  breach  of  a  warranty,  at  the  time  It  is  made, 
does  not  relieve  the  assured  from  the  consequences  of  the 
breach,  and  Is  no  Imsis  for  reforming  the  iK>liey,  though 
equity  will  reform  it  in  case  of  a  mutual  uiiatake  of  facts. 

Warranties  in  inauraiioe  policies  differ  from  those  in 
relation  to  the  sale  of  personal  chattels. 

Knowledge  that  the  answer  was  untrue  might  relievo 
against  a  false  or  iniperfeot  representation,  but  not 
against  a  warranty.  That  which  is  a  warranty  in  a  policy 
of  insurance  by  its  terms,  cannot  be  shown  by  parol  evF- 
denoe  to  have  been  inserted  by  jnistake. 

A  contract  based  upon  guaranties  of  facts  which  do  not 
exist  cannot  be  enforced  by  the  party  making  the  guar- 
anty. 

It  an  agent  of  an  insurance  company,intending  to  write 
an  answer  to  bis  question  as  made  by  ihe  applicant,  write 
something  else,  and  the  paper  is  signed,  lx>tb  iMlleving 
the  answer  correctly  written,  there  v$  a  mutual  mistake 
and  the  policy  may  be  reformed.  Where  the  answer  is 
written  as  made,  there  Is  no  mutiuil  mistake,  and  no  relief 
for  him  who  warranted  it,  unless  the  agent  deceived  him 
into  the  making. 

Error  to  the  Court  of  Common  Pleas  of  Lancas- 
ter County. 

Trunks Y,  J. 

The  application  and  policy  evidence  the  con- 
tract between  the  parties,  and  it  is  stipulated 
that  "  this  application  shall  form  a  part  of  this 
policy  of  insurance,  and  all  the  statements  here- 
in shall  constitute  warranties  on  the  part  of  the 
insured."  One  of  the  statements  is,  that  the 
amount  insured  on  the  property  is  Sl,500  in 
Pennsylvania  Mutual  of  Qolumbia.  In  fact  the 
amount  of  insurance  was  S2,(XX).  To  avoid  the 
consequences  of  a  breach  of  his  warranty,  Hunt- 
zinger  called  James  W.  Ziebach,  who  testified 
that  he  was  agent  for  the  company,  defendant, 
and  also  for  the  Pennsylvania  Mutual  of  Colum- 
bia; that  the  defendant  did  not  furnish  him 
blank  policies  to  write  and  issue;  that  he  re- 
ceived the  application,  sent  it  to  the  company, 
and  if  it  accepted  the  risk,  the  policy  was  for- 
warded to  him  and  he  delivered  it  to  the  insured. 
When  he  took  this  application  he  read  the  ques- 
tion :  "  What  amount  is  there  insured  on  the 
property,    in    what   company   and    in    whose 


name?"  Huntzinger  said  "he  had  S1,5(X)  or 
92,600  insurance  in  the  Pennsylvania  Mutual, 
he  didirt  know  which.  He  thought  it  was< 
81,500;  1  said  we  ought  to  know  for  sure.  He 
said,  my  policy  is  at  tho  house,  lie  didn't  have 
it  in  the  store  and  he  was  not  sure  about  it..  Uo 
I  was  under  the  impression  it  wa.s  $1,500  and  put 
;  it  down  81,500.  1  said,  we  would  put  it  dvwn 
81,500  because  I  tliought  it  was  tliat.  And  hc- 
signcd  ihe  application." 

It  is  clear  Doyonil  question  that  the  plaintiff 
intended  to  make  the  statement  as  written  when 
he  sisned  the  paper  a'nd  he  knew  just  what  he 
was  doing.  Tliere  was  no  mistake  or  fraud  by 
the  agent  in  writing  one  thing  when  tho  an- 
swer was  another.  Ihe  oral  and  written  testi- 
mony entirely  accord.  Each  kind  shows  that 
Huntzinp;er  stated  the  amount  of  insurance  was 
$1,500,  and  that  the  true  amount  was  $2,000. 
The  plaintiff'  must  have  known  that  the  policy 
was  not  issued  by  the  agent,  but  by  the  com- 
pany, after  its  acceptance  of  the  risk.  There  is 
not  the  slightest  evidence  that  he  was  induced  to 
sign  the  application  by  the  agent's  deceit.  If 
honest,  neither  remembered  the  amount  of 
insurance,  but  the  policy  was  in  the  applicant's 
house.  Ic  a  fraud  was  perpetrated,  it  was 
participated  in  by  both  the  agent  and  insured, 
for  they  agreed  upon  the  same  thing.  However, 
under  the  charge  of  the  court,  it  may  be  taken 
as  settled  by  the  verdict  that  the  plaintiff  com- 
mitted no  fraud,  but  on  the  contrary  acted  in 
Rood  faith  when  he  warranted  a  statement  which 
he  did  not  know  to  be  true  and  could  have  as- 
certained it  was  false  by  looking  at  his  policy. 
The  court  charged  that  if  Huntzinger  and  Zie- 
bach had  forgotten  ^'  the  exact  amount  insured 
prior  in  the  Pennsylvania  Mutual  Company, 
then  the  mistake  was  mutual — both  dealt  under 
mutual  mistake  in  respect  to  that  matter  of  fact 
—it  will  not  vitiate  in  itself  this  policy  in  the 
absence  of  fraud ;  and  the  defendant  has  no  de- 
fense in  this  suit,  biit  the  proof  of  fraud."  If 
this  ruling  be  correct,  nothing  can  be  of  less 
value  than  the  warranty  of  a  representation; 
the  representation  would  be  just  as  good  without 
its  warranty. 

The  distinction  between  a  representation  and 
a  warranty  is  too  broad  and  well  defined  to  re- 
quire remark.  For  an  injury  arising  from  a 
false  representation,  the  remedy  is  on  the  case  for 
the  deceit,  bad  faith  lying  at  its  foundation;  for 
an  injury  by  a  breach  of  warranty,  the  action  is 
upon  the  contract,  and  it  is  immaterial  whether 
the  deff^ndant  did  or  did  not  believe  the  fact  he 
warranted.  Precisely  the  same  principles  apply 
in  making  a  defense  on  the  ground  of  the  plain- 
tiff's false  representation,  or  breach  of  warranty, 
as  would  in  sustaining  an  action  on  such 
grounds.  Here  no  question  was  raised  as  to 
false  representation  of  Huntzinger  which  in- 
volved fraud  or  bad  faith  on  his  part.  The  tes- 
timony adduced  by  himself  plainly  revealed  his 
broken  warranty,  and  the  chief  question  was  as 
to  the  effect  of  that  upon  his  claim  under  the 
policy.    It  is  not  material  whether  the  agent 
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knew  of  the  breach.    '^  Mer6  mutual   knowledge 
by  the  assuri'd  and  the  agents  of  the  insurer  of 
the  falsity  ol  thef  fact  warranted,  is  entin'ly  in- 
adequate to  i  uduce  a  reformation  of  the  policy  so 
as  to  make  it  conform   with   the  truth.     It  is 
rather  evidence  of   guilt  collu.sion  hotwecn  the 
agents  and  the  assured,  from  which  tht/  laitcM'  i 
can  derive.no  advantage.''     Knowledgr*   bv  tin* 
underwriter,  or  by  him  and  the  assured,  of  the 
breach  of  a  warranty,  at  the  time  it  is  mud*-)  d(»es 
not  relieve  the  assured  from  the  cons<:(|U(uiccs  of 
the  breach,  and  is  no  basis  for  rcformin,tj:  the  pol- 
icy, though  equity  will  reform  it,  in  the  «a.si»  ot 
mutual  mistake  o^  facts.     Tt  is  not  trun  that  the 
rule  which  prevails  in  sales  of  personal  proj)erty 
namely,  that  a  warranty  does   iiot  em))race  de- 
fects known  to  the  purchaser,  is  also  extended  to 
warranties  contained  in  piuicies  of  insurance. 
The  purpose  i a  requiring  a  warranty- is  to  dis- 
pense with   inquiry  and  cast  upon  the  ar«sured 
the  obligation  that  the  facts   shall  bit  us  repre-' 
sen  ted.     A  representation  and  a   warranty  are  . 
essentially  different  things  and  call  for  the  ap- 
plication of  different  rules  of  law.     Knowledge 
that    the    answer    was    untrue' might    relieve 
against  a  false  or  imperfect  representation :  State 
Mutual    Fire  Insurance  Co.  v.  Arthur,  6  Ciisey, 
315.     This  doctrine,  enunciated  in  that  easo,  has  ' 
not  since  been  doubted  in  Penns}*lvania. 

In  Cooper  v.  Farmei*s'  Mutual   insurance  ('o., 
14  Wright,  209,  it  was  held  that  that  which  is  a  ' 
warranty  in  a  policy  of  insurance  by  its  terms, 
cannot  be  shown  by  parol  evidence  to  have  bi^en 
inserted  by  mistake.    This  certainly  is  sound,  if 
understood  with  reference  to  such  mistakes  of 
the  assured  as  where  he  makes  a  false  statement 
believing  it  to  be  true,  without  haying  been  de- 
ceived and  misled  by  the  other  party.    No  prin- 
ciple of  law  will  enable  a  party,  who  guarantees 
a  fact  upon  which  a  contract  for  insurance  is 
based,  which  fact  is  afterwards  found  not  to  exist, 
to  enforce  .the  contract.    He  agrees  to  answer  for 
the  truth  of  the  fact,  and  cannot  escape  on  the 
ground  of  his  mistake  as  to  its  existence.    But 
if  a  fraud  or  mistake  of  the  other  party,  or  of  the 
agent  of  the  other  party  while  acting  within  his  . 
authority,  he  be  induced    to  si^n  a    statement 
which  he  did  not  make  and  did  not  intend  to 
make,  such  statement  is  not  only  void  as  to  him- 
self, but  he  shall  not  lose  the  benefit  of  a  con- 
tract for  which  he  paid  the  stipulated  consideriEi- 
tion,  and  held  without  knowl^geof  the  mistake 
or  fraud.    If  an  agent  for  an  insurance  company 
intending  to  write  an  answer  to  his  Question  as^ 
made  by  the  applicant,  write  sometning  else, 
and  the  paper  is  signed,  both  believing  the  an- 
swer correctly  written,  there  is  a  mutu^  mistake 
and  the  policy  may  be  reformed.    Where  the  an- 
swer is  written  as  made,  there  is  no  mutual  mis- 
take, and  no  relief  for  him  who  warranted  it,  un- 
less theagent  deceived  him  into  the  making  of  it. 
The  case  of  Smith  v.  Farmer^'  and  Mechanics' 
Mutoal  Fire  Insurance  Co.,  8  Nor.  287,  and  Eil-. 
enberffer  v.  Protective  Mutual  Fire  Insurance 
Co.,  la.)  4Ai,  are  not  all  in  conflict  with  prior 
decisions  as  to  the  effect  of  a  warranty  actually 


made;  they  relate  to  the  admissibility  of  evi- 
dence to  show  fraud  or  mistake  by  an  asent  of 
the  company  of  which  the  assured  had  no 
knowledge  till  after  his  loss,  and  his  right  to  re- 
cover upon  his  policy,  notwithstanding  such 
fraud  or  mistake.  Of  like  purpoi*t  is  the  decision 
in  insurance  Co.  v.  Wilkinson,  11  Amer,  L  Regi^ 
/cr,  485,  where  it  said  in  the  opinion,  that  .the 
insured  did  hot  intend  to  make  the  representa- 
tion when  he  signed  the  paper,  did  not  know  he 
was  doing  so,  and  had  refused  to  make  any  rep- 
resentation on  the  subject;  it  was  held  that  the 
answer,  written  by  the  agent  was  his,  not  the 
applioantV,  and  his  principal,  the  company  was 
l)ound  by  it. 

We  are  of  the  opinion  that  the  plaintiff's  fifth 
])oint  should  have  been  refused,  and  the  defend- 
ant\s  point  affirmed.  If  the  jur^  believed  the 
evidence  of  2iebach.  the  plaintiff  was  hot  enti- 
tled to  recover.  The  facts  assumed  in  the  de- 
fendant's point  were  shown  by  written  evidence, 
and  were  not  disputed.  - 

Thecohditions.  of  insurance  provided  that 
notice  of  additional  insurance,  or  of  any  change 
in  existing  insurance  shall  be  given  to  the  com- 
pany by  the  insured  in  writing,  and  shall  be  ac- 
knowledged in  writing  by  the  secretary;  and  no 
other  notice  shall  be  binding  or  any  force  against 
the  cornpany.  Ii>  the  absence  of  evidence  of  wai- 
ver of  the  notice  required  in  this  stipulation,  we  do 
not  think  '*  the  juiry  would  be  justified  in  infer- 
ring that  knowledge  of  the  agent  will  bind  the 
principal  of  notice  of  subsequent  insurance  or 
surrender  of  previods  insurance.*'  The  parties 
agreed  that  .^yJritten  notice  should  be  given,  and 
in  like  manner  acknowledged  by  the  secretary: 
mere  knowledge  of  an  agent  is  not  equivalent  of 
that. 


Judgment  reversed. 


♦  <  ♦ 


SUPREME  COURT  OF  PENNSYI^VANIA. 


.Commonwealth,  to  use  op  Price, 
Haines  et  al. 


May  2,  1881. 

The  oertiflqate  of  u  notary  public  of  the  acknowledg- 
ment of  a  deed  or  mortgage  i^  a  judicial  act. 

The  notary,  who  haa  been  imposed  upon  bv  a  persona- 
tion, is  liable  only  for  a  clear  and  intentional  dereliction 
of  duty ;  and  In  the  absence  of  sudi  evidence  he  -is  pro- 
tected by  the  leaal  pretiumption  that  he  did  his  full  duty. 

A  mere  mistaken  conclusion  imposes  no  liability  on 
him. 

Ereor  to  the  Court  of  Common  Plean,  No.  '2,  of  'PhUa- 

delphia  County. 

MXRCUB,  J. 

This  -action  was  against  a  notary  public  and  bis  sure- 
tiea  on  his  official  bond.  <rhe  complaint  la  that  he  certi- 
fied to  one  Abrmm  P.  Beecher  having  personally  appeared 
before  him,  and,  in  due  form  of  law,  acknowledged  a 
certain  indenture  of  mortgage  to  be  his  act  and  deed, 
when  in  fact  the  penon  who  appeared  before  him  and 
made  the  acknowledgment  was  not  Abram  P.  Beecher, 
whereby  said  plaintiff  was  injured. 

The  plaintiff  called  Abram  P.  Beecher,  who  owned  the 
lot  doacrlbed  in  the  mortgage  on  which  tJie  notary  made 
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the  certificate.  He  testified  that  this  mortgage  was  not 
execated  by  him,  nor  by  his  authority,  and  that  he  never 
made  any  aclcnowledgment  thereof,  or  of  any  mortgage 
on  that  property  before  the  notary,,  or  before  any  person. 

The  plaintiff  testified  that,  relying  on  the  supponed 
validityvof  the  mortgage  and  the  record  thereof,  he 
bought  and  paid  for  the  mortgage. 

The  question  to  be  considered  is,  wiiat  pr(M>f  is  nec- 
essary to  make  the  notary  legally  liable  to  one  injured 
by  the  making  of  such  certificate  untrue  in   fact. 

It  is  well  settled  that  the  certificate  of  a  judge,  or  of  a 
Justice  of  the  peace,  of  the  acknowledgment  of  a  deed  or 
mortgage  is  a  Judicial  act:  Withers  v.  Baird,  7  Watto,227; 
Jamison  v,  Jamison,  3  Whar.,  457 ;  Heeler  v,  Glasgow,  29 
P.  F.  Smith,  79;  Singer  Manufacturing  CV>.  r.  Rook,  8 
Norris,  442. 

Conceding  such  to  be  the  effect  of  a  certificate  of  a 
Judge  or  Justice,  yet  it  was  contended,  on  the  argument, 
that  like  effect  should  not  be  given  to  the  certificate  of  a 
notary.  Why  not  T  He  is  a  public  officer,  commissioned 
by  the  Governor.  Ho  is  acting  under  oath,  like  other 
officials  in  the  performance  of  Judicial  duties,  to  "well 
and  faithfully  perform  the  duties  of  his  office.*' '  The 
second  section  of  the  Act  of  10th  of  August,  1804,  Pur. 
Dig.,  1007,  expressly  gives  power  to  "each  notary  public 
of  this  Commonwealth,"  inter  aHaf  "to  take  and  receive 
the  acknowledgment  or  ptoof  of  all  deeds,  ^conveyances, 
mortgages,  or  other  instruments  of  writing,  touching  or 
concerning  any  lands,  tenements  or  hereditaments  situ- 
ate, lying  and  being  in  any  part  of  this  State,  *  *  *  as 
fully  to  all  Intents  and  purposes  whatsoever  as  any  Judge 
of  the  Supreme  Court,  or  president  or  associate  Judge  of 
any  of  the  Courts  of  Common  Pleas,  or  any.  alderman  or 
Justice  of  the  peace  within  this  Cominonwealth."  As 
then  the  notary  is  authorised  to  take  the  acknowledg- 
ment as  fully,  to  all  intents  and  purposes,  as  amagiatrate 
can  do,  it  follows  the  same  eff(90t  ahould  be  given  to  his 
certificate  of  acknowledgment.  It  was  so  held  in  Horn- 
beck  V.  Building  Association,  decided  in  this  court. 
Whatever  officer  is  authorised  to  take  the  acknowl- 
edgment, to  him  is  given  a  Judicial  duty,  and  when  he 
performs  it,  it  becomes  a  Judicial  act,  and  has  the  eflbct  of 
a  record. 

This  action,  then,  is  to  recover  damages  fiowlng  from 
the  incorrect  manner  in  which  the  defendant  performed 
a  Judicial  act.  The  rule  as  to  the  liability  of  an  officer 
performing  a  ministerial  duty  does  not  apply. 

The  plaintiff  also  called  and  examined  the  defendant 
notary.  He  testified  that  at  the  time  of  putting  his  hand 
and  seal  to  the  acknowledgment  he  did  not  know  Abram 
P.  Beecher;  did  not  remember  that  he  had  ever  seen  or 
heard  o(  him  before ;  had  uo  knowledge  of  the  matter, 
except  what  appears  on  the  acknowledgment ;  fluently 
some  whom  he  knew  brought  fn  the  person  and  intro- 
duced him ;  he  was  satisfied  at  the  time  it  was  all  right ; 
but  does  not  remember  what  took  place,  He  added,  "the 
paper  was  undoubtedly  signed  before  me;  I  don't  re- 
member that  I  did  or  did  not  take  any  precaution  to 
identify  the  person  making  the  acknowledgment ;  but 
I  know  I  must  have  been  satisfied  at  the  time.''  The 
substance  of  his  evidence,  therefore,  is  that,  while  he 
does  not  recollect  what  inquiries  or  statements  were  made, 
yet  he  knows  he  must  have  been  satisfied  as  to  the  iden- 
tity of  the  person,  and  thstit  was  all  right  at  the  time 
the  acknowledgment  was  taken.  No  evidenbe  was  given 
eonfllctlng  with  or  impairing  this  evidence  of  the  de- 
fendant. The  legal  presumption  is,  he  acted  bn  reasonable 
iaIoniMtloii,  sad  did  his  fnUdn^.    Bis  absence  of  mem- 


ory as  to  the  details  of  what  occurred  does  not  destroy 
that  preHumption.  The  burden  of  proof  is  on  the  plain- 
tiff to  prove  a  clear  and  intentional  dereliction  of  duty; 
tbis  iH  neitlier  proved  nor  averred.  A  mere  mistaken 
conclusion  imposes  no  legal  liability  on  the  defendant. 

The  learned  Judge  was- clearly  right  in  ordering  a  com- 
pulsory non  suit  and  in  refusing  to  take  it  off. 

Judgment  affirmed 


♦  »♦ 


Awreeinent  between  Father  and  San  for  Cdnveyanre 
in  uonsideralion  of  Service  and  Support — Specific 
Performance. — A  father  and  tson  agreed  together 
that  if  tlie  son  would  remain  with  and  support 
the  father  and  his  wife  (the  son's  step-mother) 
during  their  lives,  and  work  the  farm  under  the 
father's  directions,  the  farm  should,  at  his  death, 
belong  to  the  son.  The  son,  on  his  part,  carriea 
out  the  agreement  during  a  period  of  seventeen 
years,  and  uQtil  both  the  father  and  step-mother 
were  dead.  The  father,  for  the  purpose  of  car- 
rying out  the  agreement  on  his  paK,  made  and 
delivered  to  the  son  a  will  devising  the  fiarm  to 
him.  The  will  made  no  mention  of  the  testa- 
tor's other  children,  and  for  that  reason  was  void. 
Held^  that  the.  son  was  entitled  to  have  the 
agreement  enforced  against  the  other  children. 
Tne  failure  of  the  attempt,  to  carry  it  out  by 
will  could  not  be  allowed  to  prejudice  his  rights. 
Hiatt  V,  Williams,  72  Mo. 


-  ♦ » » 


Evidence  of  one  Offense  on  Trial  for  another. — ^Upon 
the  trial  of  one  o&nse,  evidence  of  an  entirely 
distinct  oflTenseis  inadmissible  ;  but  if  the  evi- 
dence tends  to  prove  the  commission  of  the  of- 
fense for  which  the  prisoner  stands  indicted,  it 
is  no  valid  objection  to  it  that  it  also  tends  to 
prove  another  and  distinct  offence,  Thus,  where 
the  two  offences  are  committed  at  the  same  place 
and  within  a  few  minutes  of  each  other,  under 
such  circumstances  as  together  to  constitute  a 
sinele  and  continuous  accomplishment  of  a  fixed 
and  common  design,  evidence  of  both  is  admissi- 
ble upon  a  trial  for  one.  State  v.  Greenwade, 
72  Mo. 


Matntenaru^e  of  Child — Step-Child.  —  While  in 
general  a  pMirent  is  bound  to  maintain  and  edu- 
cate his  children  at  his  own  expense,  yet,  where 
the  gircumstances  of  the  parties  are  such  as  to 
render  it  necessary  or  proper,  the  courts  mav 
make  an  allowance  to  the  parent  from  the  child's 
property  to  defray  in  whole  or  in  part  the  ex- 
pense of  his  maintenance.  Grerdes  v.  Weiser, 
54  Iowa. 

Where  a  man  receives  into  his  family,  as  a 
member  thereof,  the  child  of  his  wife  by  a  former 
marriage,  he  stands  in  loooparentieio  such  diilu, 
and  is  Bound  for  its  support  the  same  as  though 
it  were  his  own. — Ibid. 

•  > »         

Evidence — Privilege  of  Wibneee. — The  refusal  of  a 
witness  in  a  criminal  trial  to  iinswer  a  question, 
upon  the  ground  that  he  may  thereby  crimi- 
nate himself,  cannot  be  flbown  as  a  circumstance 
against  kip  in  a  subsequent  trial  of  the  witness 
for  the  same  offense.  State  v.  Bailey,  64   Iowa. 
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COLUMBUS,  OHIO,    :     :      :      SEPT.  8,  1881. 


PERSONAL. 


— James  McKirchtior,  JSsq.,  of  Sidney,  a  member  of  the 
Shelby  County  Bar,  was  in  the  city  on  professional  bnsi- 
ness,  last  week. 

~A.  J.  Green,  Esq.,  of  GallipoHs,  paid  the  IiAW  Joub- 
NAi.  a  short,  but  pleasant  visit  last  week.  Mr.  Green 
visited  the  Capital  on  business  with  the  Go vemor*s  ofEloe. 

— A.  J.  Woolf  and  J.  P.  WiImou,  two  of  the  young  Dem- 
ocxmiio  lawyem  of  Vouiii^stown,  have  been  nominated  for 
the  offloes  of  Probato  Judge  and  Prosecuting  Attorney 
respectively.  Should  both  or  either  be  elected  the  people 
of  BCahoning  County  will  be  well  served,  as  both  are 
l(Ood  lawyers  and  reputable  young  men. 

~C.  M.  Lotse,  Esq.,  of  the  Hamilton  County  Bar,  at 
Cincinnati,  while  in  the  city  on  business  in  the  Supreme 
Court,  this  week,  made  the  Law  JournaIi  office  a  pleas- 
ant call  and  received  the  warm  welcome  that  awaits  all 
such  genial  members  of  the  profession  throughout  the 
State.    We  are  always  glad  to  meet  our  friends. 

—Hon.  Chauncey  N.  Olds,  of  this  city,  attended  Dis- 
triot  Court  in  Perry  County,  last  woek,  where  tlie  Ohio 
LiAW  Journal  was  called  into  requisition  by  the.  presid- 
ing Judge,  in  setting  forth  the  latest  oonstructlon  of  the 
Iaw  by  the  Supreme  Cr>urt.  We  are  glad  to  hear,  as  we 
do  continually,  of  the  Just  appreciation  of  the  Law  Jovn- 
iTAi*  throughout  the  Stato. 

—Hon.  William  Lawrence,  ]«1rst  Comptroller  of  the 
U.  8.  Treasury  Department,  has  rendered  an  important 
dedaion  relative  to  the  fees  of  U.  S.  Marshals,  Clerks 
of  the  Circuit  and  District  Courts,  and  Commiaaioners 
of  tlie  Circuit  courts  Ibr  issue  and  service  of  subpoenas. 
The  aet  of  February  22,  1^5,  is  interpreted  to  protect 
litigants  in  United  States  Courts,  from  the  enormous 
costs,  and  especially  in  the  service  of  writs  and  subpoe- 
nas. It  %r^  long  the  practice  ot  the  Marshals  to  send 
these  subpoBoas  by  mail  long  distances,  have  them  served, 
then  chaige  mUeage  and  service  on  oach  process  therein 
as  though  the  distance  had  been  really  traveled.  Tlie 
Clerks  too,  included  but  one  name  in  each  subpoena, 
and  charged  likewise  for  each  one  separately. 

By  this  decision  all  this  Is  rendered  impossible  and 
the  comptroller  is  entitled  to  the  thanks  of  long  suffer- 
ing litigants  for  his  Just  and  manly  disposition  of  the 


Judge  Lawrence,  through  the  Law  Journal  this 
week,  addresses  an  open  letter  to  the  Commissioner  of 
the  Land  Department  upon '  the  subject  of  the  Virginia 
Military  Lands  in  Oliio,  which  is  valuable  and  will  prove 
interesting  to  persons  residing  in  that  district ;  as  well 
as  to  the  prq|BaBion  generally. 

CORRECTIONS. 


In  the  case  of  MHvhi  v.  Weiant,  printed  in  the  Law 
Journal  of  August  25,  page  24,  the  compositor  has  mode 
the  Court  say,  in  referring  to  the  case  of  Davia  y.  Brown, 
27  Ohio  State,  that  **  We  are  all  agreed,  however,  that 
that  case  ought  to  be  overruled."  It  should  read,  "We 
are  all  agreed,  however,  that  that  case  ought  not  to  be 
ovetrmled."    The  absence  of  the  little  word  noi  iu  our  is- 


sue above  given,  makes  the  Supreme  Court  say  the  re- 
verse of  what  was  intended. 

In  the  case  of  AndrewM  v.  OounpbeU,  publiahed  in  Ohio 
Law  Joubnal,  last  weak,  the  advance  sheets^page  M4— 
Ohio  State  Ueport8,in  the  statement  of  the  case,  read : 
"This  Judgment  was  afflnued  in  thedhitriot  court.  To 
secure  so  mucb  of  the  samo  ss  allows  aix  per  cent.,  dbo., 
Ac.f  is  the  object  of  the  present  prooeoding."  The  word 
"  secure  "  should  bo  '.*  reverse,**  It  is  correctly  printed  in 
the  Law  Journal,  on  page  88  of  the  present  volume.  The 
pages  of  the  State  Reports,  being  electrotyped,  all  the  edi- 
tion will  read  as  above  tiuoted.  This  correction  will  give 
a  proper  understanding  of  the  case. 


THE  VIRGINIA  MILITARY  LANDS  IN 

OHIO. 


An  Open  Letter  to  CoionsaioNEB  McFarland. 


Bellsfontaine^  Ohio,  August  28, 1881. 
Hon.  N.  C.  McFablakDi 

Commissioner  of  the  General  Land  Office. 
Sib: 

I  know  how  earnestly  you  desire  to  perform 
every  duty  aright,  and  that  you  will  be  ready 
to  hear  any  suggestions  that  are  proper  For  your 
consideration. 

My  long  residence  in  Ohio,  and  particularly  in 
the  Virginia  Military  district  has  made  me 
somewhat  familiar  with  land  titles  in  that  dis- 
trict; I  have,  perhaps,  as  good  means  of  knowing 
the  law  upon  the  subject  of  military  titles  and 
what  justice  requires  for  the  people  who  live  in 
that  district,  as  lawyers  generally,  possibly  more 
than  many  others  who  only  recently  commenced 
the  law  practice. 

The  act  of  Congress,  approved  May  27, 1880, 
(21  Statutes  p.  142),  authorizes  the  issue  of  pat- 
ents in  certain  cases. 

From  what  I  have  learned  I  feel  confident  that 
on  examination  of  this  statute  aild  others  bear- 
ing  upon  the  subject,  that  you  will  not  issue  pat- 
ents in  a  class  of  cases  in  which  I  understand  pat- 
ents have  been  asked  for  since  that  act  was 
passed.  Let  me  call  your  attention,  therefore^ 
briefly  to  some  considerations  and  statutes  upon 
this  subject. 

During  the  Revolutionary  war  the  State  of 
Virginia,  then  claiming  to  own  the  Northwest- 
ern Territory,  provided  by  law  that  her  soldiers 
in  the  Virginia  line  on  continental  estab- 
lishments, should  have  warrants  with  which 
they  should  be  entitled  to  locate  lands:  A  Land 
Office  was  established  at  Richmond,  Va.,  to  issue 
land  warrants.  These  warrants  authorised  the 
soldieiv  to  make  a  location  of  land  which 
should  be  subsequently  surveyed  and  upon  the 
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production   of  the    original    warrant    and    the  I 
original  survey,  a  patent  was  to  issue. 

When  the  Stat«  of  Virginia  ceded  the  North- 
western Territory  to  the  United  States,  the  land 
betwf'en  the  Little  Miami  and  Scioto  rivers,  in 
the  State  of  Ohio,  was  reserved  to  satisfy  these 
warrants. 

An  o£5ce  was  located  at  Chillicoth^,  at  which 
entries  were  to  be  made,  and  to  which  surveys 
were  to  be  returned,  and  reconled.  Entries  were 
sometimes  made  and  many  years  would  elapse 
before  surveys  were  made,  and  in  some  cases 
very  many  years  would  still  further  elapse  before 
the  warrant  and  survey  would  be  returned  to  the 
General  Laud  Office  to  procure  a  patent. 

As  soon  as  the  lands  wore  entered  they  became 
taxable  in  Ohio,  and  were  sold  without  regard 
to  the  issuing  of  a  patent ;  judicial  sales  were 
made,  they  were  sold  by  order  of  probate  courts, 
sold  for  taxes,  &c. 

The  supreme  court  held  that  the  statute  of 
limitations  did  not  run  in  favor  of  a  party  in 
possession  of  these  lands  until  a  patent  was 
issued,  and  many  years  after  the  owner  of  an 
entry  and  survey  had  sold  it,  and,  especially 
when  the  evidence  of  the  sale  had  been  lost, 
some  person  claiming  to  be  heir,  or  some  lawyer 
fishing  for  old  claims  would,  in  some  cases,  get 
out  a  patent  to  the  heirs  of  the  deceased  locators 
of  surveys,  and  bring  ejectment  suits  to  turn  out 
parties  who  had  been  long  in  possession.  This 
was  regarded  as  a  great  evil,  and  Congress  con- 
sequently limited  the  time  within  which  war- 
rants and  surveys  were  to  be  returned  to  the 
General  Land  Office  to  procure  patents. 

The  act  of  March  3, 1853,  (10  Statutes  701), 
was  the  last  act  until  that  of  1880,  to  authorize 
the  return  of  warrants  and  surveys  and  the  issue 
of  patent&  The  act  of  1863  ^'allowed  the  further 
time  of  two  years  to  make  and  return  surveys 
and  warrants  to  the  General  Land  Office."  Its 
title  declared  that  it  was  *'an  act  allowing  the 
further  time  of  two  years  to  those  holding  lands 
by  entries  in  the  Virginia  military  district,  of 
Ohio,  made  prior  to  January  1, 1852,  to  have  the 
same  surveyed  and  patented."  The  effect  of  this 
act  was,  that  if  surveys  were  not  returned  to  the 
General  Land  Office  by  March  8, 1857,  no  patent 
oould  issue  for  lands,  even  if  the  survey  was 
afterwards  returned.  Some  patents  were  issued, 
however,  on  surveys  returned  after  that  time, 
but  on  the  8d  of  April,  1880,  the  oommissioner 
of  the  General  Land  Office  decided  that  .there 
If  as  no  authority  to  issue  patents  unless  the  smv 


veys  and  warrants  were  returned  prior  to  March 
3,  1857.  See  Copp's  Land  Owner,  VoL  7,  p.  69, 
for  August,  1880. 

In  a  case  in  which  I  was  counsel  in  the  Circuit 
Court  of  the  United  States,  for  the  northern  dis- 
trict of  Ohio,  Mr.  Justice  Stanley  Matthews,  as 
I  understand,  has  just  decided  that  patents  is- 
sued upon  warrants  and  surveys  returned  to  the 
General  Land  Office  after  March  3,  1857,  are 
void. 

Repeated  eflbrts  were  made  in  Congress  be- 
tween March  3, 1857,  and  May,  1880,  to  obtain 
further  time  for  the  return  of  warrants  and  sur- 
veys, and  to  obtain  patents,  but  Congress 
uniformly  refused  to  extend  the  time. 

An  efiort  was  made  while  I  was  in  Congress, 
which,  I  6up|X)se,  I  may  say  I  had  the  honor  of 
defeating. 

My  predecessor  in  Congress,  Hon.  Benjamin 
Stanton,  defeated  a  similar  attempt. 

The  act  of  May  27, 1880,  seems  to  have  been 
passed,  possibly,  without  much  consideration, 
and  I  doubt  if  it  would  have  passed,  in  its  pres- 
ent form,  if  it  had  been  understood  in  Congress. 

I  invite  your  attention  particularly  to  its  pro- 
visions. Before  doing  this,  let  me  state  that  the 
act  of  February  18,  1871,  ceded  to  the  State  of 
Ohio,  as  its  title  says,  *'the-  unsurveyed  and  vn- 
aold  lands  in  the  Virginia  military  district  in 
said  State."  The  State  then  ceded  these  lands 
to  the  Ohio  Agricultural  College. 

The  act  of  February  18, 1871,  was  not  carefully 
worded,  and  the  Ohio  Agricultural  College 
claimed  that  it  was  entitled  to  all  the  immnrvm/ei 
lands,  that  is,  if  lands  had  been  entered  but  never 
surveyed,  the  college  claimed  such  lands.  It  was 
found  that  this  would  disturb  so  many  titles, 
even  of  lands  which  had  been  occupied  for  half 
a  century,  or  more,  but  for  which  no  survey  had 
beeen  made  or  patent  issued,  that  publio  indig- 
nation became  jbo  great  that  the  college  was  com- 
pelled to  abandon  this  claim. 

The  act  of  May  27, 1880,  was  passed  in  part  to 
give  construction  to  the  act  of  February  18, 1971, 
and  declared  that  in  ceding  the  lands  lo  the 
State,  it  was  not  the  purpose  of  Congress  to  in- 
clude any  land  which  had  been  surMyseL  The 
courts  would  undoubtedly  have  held  this,  but 
Congress  very  properly  gave  this  construction  to 
the  act.  In  this  respect  the  act  of  May  27, 1880, 
was  all  right.    It  then  goes  on  to  provide. 

'^Section  2.  That  all  legal  surreys  returned  to 
the  Land  Cffies  anor  b^are  MoarA  8^  1867,  oneniHm 
made  on  or  before  Jammry  1, 1862,  and  founded  on 
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uiwatUticd   Virginiu  military  oontinental  war- 
rants are  hereby  declared  valid." 

It  will  be  obmrved  that  this  only  applies  to 
legal  ntrveyt  returned  to  the  Land  Office  b^brt 
Ahrvh  3,  1867. 

This  aa^mneB  thut  the  decision  of  the  commis- 
»ioner  of  the  General  l^and  Office  of  April,  1880, 
holding  that  patents  could  not  be  isBUed  on  sur- 
veys rettimetl  afier  March  3,  1857,  is  correct.  It 
doeH  not  autborite  a  !>urvcy  Ut  he  relunmt  which 
hu(i  been  made  prior  to  March  S,  1857. 

It  loft  thoRc  exactly  where  it  found  them  with 
the  parties  in  poeee&Hion  of  the  lands  entitled  to 
hold  them,  and  with  noprtmaiotiB  for  themueof  a 
patent  to  the  original  holder  of  the  survey  which 
might  dipturh  them  tind  give  rise  to  litigation. 

It  is  then  provided  in  section  3  of  the  act, 

"  That  the  officers  and  soldiers  of  the  Virginia 
I'iae  on  continental  cstablishmenta,  their  heirs 
and  assigns  entitled  to  bounty  lands,  which  have, . 
on  or  b^ore  Janwiry  t,  1852,  beai  entered  within 
the  tract  reserved  by  Virginia,  between  the  Lit- 
tle Miami  and  Scito  rivers,  for  satisfying  the  le- 
gal bounties  1.0  her  officers  and  soldiers  upon 
nontinental  establishment,  shall  be  allowed  three 
yearn  from  and  after  the  passage  of  this  act  to 
make  and  return  (A«tr  noDeyn  for  record  to  the 
officeof  the  principal  surveyor  of  said  district  and 
may  file  their  plats  and  certificates,  warrants,  or 
certified  copies  of  warrants,  at  the  General  Land 
Office,  and  receive  palente  for  Uu  name." 

It  is  to  be  observed  that  this  gives  three  years 
from  May  27,  1880,  toi  vutke  and  return  garvei/e. 
This  can  only  apply  to  those  lands  which  had 
been  entered  hvi  woer  had  been  mrveyed.  This  is 
rendered  clear  by  action  one,  of  the  act  which 
declares  a  piirpoac  not  todisturb  lands  which  had 
been  previously  surveyed.  It  does  nol  mU/ionie  a 
new  survey  to  be  made  upon  land^  which  had  been 
preoiouab/  turv^fed.  It  does  not  authorize  a  pat- 
ent to  be  issued  on  lands  which  had  been  previ- 
ouslv  surveyed. 

Tne  a{;t  is  to  be  strictly  construed  because  it  is 
a  specif  statutory  proceeding  in  favor  of  those 
who  had  entries  which  had  never  been  surveyed, 
and  all  such  statutes  are,  by  a  well-known  rule, 
to  be  strictly  construed. 

Besides,  as  it  endangers  many  homes,  it  should, 
for  that  reaaon,  be  strictly  construed.  It  would 
he  very  unjust  and  absurd  to  say  that  it  author- 
izes the  issue  of  a  patent  on  lands  which  had 
been  previously  surveyed. 

Their  abOtu  and  all  rights  relating  to  them  are 
elsewhere  determined,  as  already  shown. 
Let  me  say  to  you  that  there  are  130,000  acres 


of  land  in  the  Virginia  military  district  of  Ohio 
now  occupied  by  a  vast  number  of  people  who 
have  resided  thereon,  probably  from  ten  to  fifty 
years  without  any  knowledge  that  there  was 
any  difficulty  about  their  titles. 

In  some  instances  the  lands  have  been  en- 
tered only  without  a  survey ;  in  others  they 
have  been  surveyed  prior  to  March  3, 18&7. 
They  have  been  sold  and  conveyed  through 
many  years.  If  you  shall  now  by  virtue  of  this 
act  of  May  27,  1880,  continue  to  issue  patents, ' 
you  will  give  to  the  parties  to  whom  patents  are 
issued  an  opportunity  to  commence  law  suits 
and  harrass  and  disturb  hundreds  of  homes,  I 
invite  your  personal  study  to  this,  and  respect- 
fully urge  you  to  suspend  the  issue  of  patents  as 
to  the  cases  to  which  I  refer,  until  yon  can  fully 
consider  the  subject,  or  if  necessary,  until  Con- 
grass  can  act. 

I  may  say  that,  although  I  own  some  land  in 
the  Virginia  military  district,  I  have  none  to  be 
affected  by  any  deci^on  you  may  make  on  this 
subject. 

My  purpose  is  to  contribute  if  I  can,  to  the 
protection  of  hundreds  of  people,  some  of  whom 
are  being  harrassed  by  vexatious,  and,  I  think  I 
may  properly  say,  outrageous  litigations,  comp 
menced  and  being  prosecuted  against  them,  to 
recover  lands  they  have  occupied  for  many  long 
years. 

If  patents  shall  issue  indiscriminately  under 
the  act  of  May  27,  1880,  it  seems  to  me  it  will 
give  rise  to  a  vast  number  of  law  suits  tl)at  will 
work  great  injustice  to  hundreds  of  people  who 
have  been  occupying  their  homes  in  fancied  se- 
curity, and  who  upon  every  principle  of  justice, 
reason,  and  sound  law  ought  not  to  be  disturbed; 
and  in  this  connection  I  should  state  that  as  a 
matter  of  fact  and  of  strict  law,  no  patent  can 
issue  in  any  case  unless  the  entry  has  been  made 
prior  to  January  1,1852.  You  will  s6e  this  in 
the  perusal  c^  the  statutes. 

I  have  the  honor  to  be  Very  Respectfully, 
Wm.  I    


CONTRIBUTORY    NEQLIGKNCB 
SONS  WITH  DEFECTIVE  E 

The  frequency  of  cases  where  suiti 
for  damages  arising  from  the  negli| 
defendant,  brings  into  unusnal  pro 
doctrine  of  contributory  ne^igeno 
eral  doctrine  of  contributory  neglig 
settled,  but  its  application  in  many 
difficult,  and  the  dicta  of  judges  in 
upon  cases  where  this  oefense  it 
present  contradiotions  which    an 
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irreconcilable.  Especially  is  the  extent  of  this 
doctrine  di£5cult  wnen  we  come  to  that  class  of 
persons  whose  senses  are  defective  either  by  na- 
ture or  disease.  It  is  the  object  of  this  article  to 
treat  especially  of  this  class  of  cases. 

The  law  of  contributory  negligence  is  stated 
by  Wharton  thus :  "That  a  person  who,  by  neg- 
ligence, has  exposed  himself  to  injury,  cannot 
recover  damages  for  the  injury  thus  received,  is 
a  principle  afnrmed  by  the  Roman  law  and  is 
thus  stated  by  Pomponius:  Quod  quia  ex  culpa 
sua  damnum  ientU^  non  intelligUur  damnum  sentire. 
The  same  view  is  taken  correctly  in  the  Digest 
and  is  repeatedly  affirmed  in  our  own  jurispru- 
dence. "    Wharton  on  Neg.,  sect.  300. 

This  rule  was  first  distinctly  announced  by 
Ix)rd  EUenborough  in  Butterfield  v.  Forrester,  11 
East  60.  That  was  an  action  on  the  case  for 
obstructing  a  highway.  The  evidence  showed 
that  the  plaintiff  was  riding  violently  when  he 
met  with  the  accident  ''A  party  is  not  to  cast 
himself  upon  an  obstruction  which  has  been 
made  b^  tne  fault  of  another,  and  avail  himself 
of  it,  if  he  do  not  himself  use  common  and  ordi- 
nary care  to  he  in  the  right.  ♦  ♦  ♦  One  party 
being  in  fault  will  not  dispense  with  another's 
using  ordinary  care  for  himself."  No  exception 
can  be  taken  to  the  rule  as  stated  by  the  learned 
and  able  Chief  Justice  in  this  case.  The  infer- 
ence that  has  been  drawn  from  it,  however,  in 
some  cases,  has,  we  submit,  been  unwarrantable, 
and  the  rule  as  announced  in  consequence  has 
been  erroneous.  In  Tuff  v.  Warman,  5  C.  B.  N. 
S.  586,  W^ightman,  J.,  made  these  remarks,  say- 
ing the  question  for  the  jury  was  "whether  the 
damage  was  occasioned  entirely  by  the  negligence 
or  improper  conduct,  or  whether  the  plaintiff  so 
far  contributed  to  the  misfortune  by  his  own 
want  of  ordinary  care,  that  but  for  such  negli- 

gence  or  want  of  ordinary  care  and  caution  on 
is  part,  the  misfortune  would  not  have  hap- 
pened." See  also  Witherley  v.  Reg.  Canal  Co... 
12  C.  B.  N.  S.  2 :  Ellis  v.  Railroad,  2  H.  &  N. 
424 ;  Martin  v.  Railroad,  16  C.  B.  179 ;  Bridge 
V.  Railroad,  3  M.  &  W.  244.  The  natural  de- 
duction from  this  opinion  is  that  the  damage 
must  be  occasioned  entirely  by  the  defendant's 
fault,  and  that  if  any  negligence,  even  the  slight- 
est, can  be  imputed  to  the  plaintiff,  he  cannot 
recover.  The  rule  is  thus  broadly  stated  in 
many  cases,  but  the  courts  of  recent  years  have 
shown  a  disposition  to  recede  from  this  some- 
what narrow  doctrine. 

It  would  occupy  needless  time  and  space  for 
us  to  trace  the  history  of  this  modification  of  the 
rule.  We  need  only  take  one  case  as  exempli- 
fying the  change  of  base  in  this  respect.  In 
Radley  v.  Railrctttd  Co.,  L.  R.,  1  App.  Gas.  759, 
Lord  Penzance  stated  the  law  thus:  "Though 
the  plaintiff  has  been  guilty  of  negligence,  and 
although  that  negligence  may  in  fact  have  con- 
tribute to  the  accident,  yet  if  the  defendant 
could,  in  the  result  by  the  exercise  of  ordinary 
care  and  diligence,  have  avoided  the  mischief 
which  happened*  the  plaintiff's  negligence  will 
not  excuse  him. 


'  Such  is  the  rule  as  recently  declared.  It  is, 
however,  unsatisfactory,  as  it  seems  to  do  away 
entirely  with  the  doctrine.  It  is  valuable, 
however,  as  showing  the  tendency  of  courts  to 
mulct  in  damages  the  most  culpable  party  of 
the  two. 

That  persons  of  defective  understanding  and 
of  tender  years  have  special  immunities  before 
the  law.  is  now  well  settled  and  thoroughly  un- 
derstood by  the  profession.  This  is  a  necessary 
consequence  ana  outgrowth  of  the  rule,  that  a 
plaintiff  is  not  entitled  to  recover,  unless  he 
used  ordinary  care  and  diligence  at  the  time  of 
receiving  the  injury.  The  ordinary  care  exacted^ 
is  that  care  "which  mi^ht  reasonably  be  expected 
from  him  in  his  situation."  Beers  v.  Housatonic 
Railroad  Co.,  19  Conn.  571.  Neither  coounon 
sense  or  justice  would  require  the  same  diligence, 
foresight  and  care  from  a  deaf,  a  blind  or  an  in- 
sane person,  or  from  a  child  of  tender  years,  as 
from  one  in  the  full  possession  of  his   faculties. 

I.  As  to  Deaf  Persons. 

In  Isbell  V.  N.  Y  <fe  N.  H.  Railroad  Co.,  27 
Conn.  405,  Judge  Ellsworth  made  these  remarks, 
which  although  uttered  as  obiter  dicla  are  worthy 
of  consideration :  "Let  us  suppose,  in  this  case, 
that  instead  of  the  plaintiff's  cattle,  the  plaintiff 
himself  had  been  on  the  railroad  track,  and 
that  he  was  too  deaf  to  hear  the  noise  of  the 
train  or  the  ordinary  alarm  given  in  such  a  case. 
This  would  certainly  have  t^en  most  culpable 
and  inexcusable  conduct  on  his  part,  but  would 
it  have  absolved  the  defendants  from  the  duty 
to  exercise  reasonable  care  if  they  saw  the  plain- 
tiff^ or  with  proper  attention  might  have  seen 
him?  Ought  tney  not  in  that  case  to  check 
the  speed  of  their  train?  May  they  run  over 
him  merely  because  he  is  on  tneir  track  ?  They 
may  well  suppose  that  he  is  deaf,  or  blind,  or  insane 
orbswilderad,  and  have  no  rignt,  as  we  believe, 
to  continue  their  headway  as  if  he  was  not 
there.  If  they  are  bound  to  ring  their  bell  or 
sound  their  whistle,  as  they  certainly  are,  they 
may  be  bound  for  the  same  reasons  to  go  fur- 
ther and  check  their  speed  a  little  or  k>  stop 
entirely." 

Accordingly  it  has  been  held,  that  the  cases 
of  blind  or  deaf  persons  are  in  the  same  category, 
and  that  a  person  who,  from  his  deafness  or 
other  causes,  does  not  understand  calls  made 
upon  him  to  escape  danger,  is  not  chargeable 
with  negligence  in  meeting  a  danger  of  which 
he  was  unconscious.  Telfer  v.  Railroad  Co.,  30 
N.  J.  188 ;  Whalen  v.  Railroad  Ca,  60  Mo.  323 ; 
Schierhold  v.  Railroad  Co.,  40  Cal.  447 ;  Illinois 
Cent.  Railroad  v.  Buckner,  28  111.  299 ;  Chic.  A 
R.  I.  Railroad  v.  McKean.  40  Id.  218. 

These  cases  go  the  whole  lengtn  in  holding, 
that  a  deaf  person  cannot  be  aebarred  from  a 
recovery  in  a  suit  for  damages,  by  that  conduct 
which  would  be  negligence  in  a  person  having  per^ 
feet  faculties  of  vision  or  hearing.  The  same 
rule  of  law  holds  in  his  case  as  in  that  of  aU 

Sersons.    Infants,    persons    non  compos    mefUi»^ 
eaf  and  blind  persons  must  all  exercise  ordinary 
care,  ordinary  care  being  ''that  care  which  might 
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be  expected  and  demanded  from  any  man  of 
ordinary  prudence  under  the  circumstances  of 
the  case.'^  Their  misfortunes  enter  as  an  ele- 
ment in  the  case,  to  determine  whether  they 
have  exercised  that  care  which  the  law  exacts. 

But  what  is  the  degree  of  caution  which  the 
law  requires  of  a  deaf  person  ?  Is  he  not  bound 
in  the  case  put  above,  to  take  notice  that  a  rail- 
road track  IS  a  dangerous  place?  Is  he  not 
supposed  to  know  that  it  is  especially  dangerous 
for  nim  ?  If  he  approaches  the  track  for  the 
purpose  of  crossing,  either  with  a  team  or  with- 
out, is  he  not  bound  to  look  up  and  down  the 
track  carefully?  The  law  requires  that  of  a 
person  in  the  full  possession  of  his  faculties. 
Will  it  not  exact  it  from  one  whose  hearing  is 
permanently  impaired  ?  Accordingly,  it  has  l^en 
held  to  be  negligence  for  a  deaf  person  to  drive 
an  unmanageable  horse  across  a  railroad  track, 
when  a  train  is  approaching.  It  is  his  duty,  it 
was  said,  to  keep  a  lookout  and  avoid  the  aan- 
^er ;  and  it  is  no  excuse,  that  the  horse  in  cross- 
ing turned  and  ran  up  the  track  ahead  of  the 
engine  or  was  driven  there  to  avoid  it.  111.  Cent. 
Railroad  Co.  v,  Buckner,  28  111.  299. 

If  the  defendants  in  such  a  case  were  guilty  of 
gross  negligence,  there  ought  to  be  no  question 
of  their  liability.  But  we  submit  that  they 
ought  not  to  be  mulcted  in  damages  unless  in 
extreme  cases.  If  the  driver  of  a  locomotive 
sees  a  man  on  the  track,  in  front  of  him,  he  has 
a  ri^ht  to  assume  that  the  man  is  in  full  pos- 
session of  his  faculties,  and  that  he  will  get  off  ' 
the  track  in  time  to  avoid  a  collision.  Such 
cases  are  not  infrequent,  and  we  are  assured  by 
engineers  that  it  is  no  uncommon  thing  for 
persons  to  continue  walking  on  the  track  until 
a  few  seconds  before  the  engine  reaches  them. 
How  is  an  engineer  to  know  that  a  man  walk- 
ing in  front  of  the  train  is  deaf?  He  can  only 
udge  from  appearances,  and  the  conduct  of  men 
ssuch  that  the  fact  that  a  man  walks  along 
without  seeming  to  notice  the  presence  of  the 
train,  is  really  of  no  weight  in  influencing  the 
engineer's  conduct.  Besides,  the  speed  required 
in  order  to  make  their  connections  renders  it  a 
very  doubtful  question  whether  an  engineer 
should,  under  such  circumstances,  slacken  the 
speed  or  stop  the  engine. 

It  should  De  kept  m  mind  that  the  plaintiff 
must  prove  negligence  on  the  part  of  the  defend- 
ants affirmatively.  The  considerations  offered 
above,  are  applicable  only  in  an  inquiry  as  to 
the  facts  which  are  sufficient  to  constitute  neg* 
ligence  in  a  defendant.  It  has  been  held,  there- 
fore, that  an  engineer  who  sees  before  nim  on 
the  track  a  person  apparently  able  to  take  care 
of  himself,  has  a  right  to  presume  that  such  per- 
son, on  due  notice,  will  leave  the  track,  if  there 
be  an  opportunity  to  do  so ;  and  the  engineer 
will  not,  in  such  cases,  be  chargeable  with  negli- 
gence, if,  in  consequence  of  such  person's  not 
leaving  the  track,  the  train  cannot  be  checked 
in  time  to  avoid  striking  him.  Jones  t^.  Rail- 
road Co.,  67  N.  C.  123 :  Railroad  Co.  v.  Spearen, 
47  Penn.  St.  300 ;  Telfer  v.  Railroad  Co.,  30  N. 


« 


J.  188 ;  Railroad  Co.  v.  Graham,  46  Ind.  240 ; 
Rex  V.  Longbottom,  3  Cox  C.  C.  439;  Rex  v. 
Walker,  1  C.  &  P.   320. 

IL  As  to  persons  of  defective  vision. 

Owine  to  causes  which  may  be  readily  sur- 
mised, the  decisions  on  this  topic  are  necessarilv 
few.  Here,  also,  ordinary  care  must  be  exercised, 
and  ordinary  care  is  that  care  which  may  reason- 
ablv  be  demanded  under  the  circumstances  of 
each  case. 

Before  any  cases  arose  which  concerned  per- 
sons totally  or  partially  blind,  the  courts  nad 
frequently  adjudicated  upon  cases  where  acci- 
dents haa  happened  in  the  darkness  of  the  night. 
In  Williams  v.  Clinton,  28  Conn.  264,  it  was 
decided  that  it  is  not  negligence  per  se  to  travel 
in  the  darkness  of  the  night  unattended,  when 
there  can  be  no  lookout.  The  court  held  that 
the  fact  of  negligence  on  the  part  of  the  plain- 
tiff was  purely  a  question  of  fact  for  the  jury  to 
consider,  and  sustained  the  verdict  against  the 
defendant  town. 

That  such  is  the  case  with  reference  to  persons 
of  perfect  vision  is  palpable.  The  law  requires  a 
person  to  keep  his  premises  in  a  safe  condition 
and  under  all  circumstances.  Persons  riding  or 
walking  in  the  darkness  of  the  night, '\ave  a 
rieht  to  presume  that  the  ways  are  perfectly 
safe  and  secure.  This  rule  also  applies  to  the 
stations  of  railroad  companies  or  the  wharves  of 
steamboat  companies.  McDonald  v.  Railroad 
Co.,  26  Iowa  12^  the  leading  case  on  the  subject. 
See  alsoCornman  v.  Railroad  Co.,  4  H.  &  N.  781 ; 
Martin  v.  Railroad  Co.,  16  C.  B.  179 ;  Longmore 
V.  Railroad  Co.,  19  C.  B.   (N.  8.)   183. 

In  Winn  v.  Lowell,  1  Allen  178,  the  i>laintiff, 
a  female,  sustained  an  injury  in  crossing  the 
street.  The  evidence  showed  that  her  eyesight 
was  poor  and  weak,  that  she  usually  wore  spec- 
tacles whep  walking  in  the  street,  but  did  not 
wear  them  at  this  time,  and  that  she  was  walk* 
ing  very  fast.  The  defendants,  among  other 
requests,  asked  the  court  to  charge  the  jury,  ''If 
the  plaintiff  was  a  person  of  poor  sight,  common 
prudence  required  of  her  greater  care  in  walking 
the  streets  and  avoiding  obstructions  than  is 
required  of  persons  of  good  sight."  The  judge 
refused  to  so  charge,  but  instructed  the  jury 
that  "although  the  sight  of  the  plaintiff  was 
impaired,  yet,  unless  materially  affected,  that 
they  should  take  the  state  of  her  eyesight  as 

S roved,  into  consideration,  upon  the  question  of 
ue  care  on  her  part."  For  error  in  refusing  to 
charge  as  requested  by  the  defendant's  counsel, 
the  Supreme  Court  granted  a  new  trial. 

Perhaps  no  exception  can  be  taken  to  the 
abstract  rule  of  law  as  laid  down  in  the  opinion 
of  Judge  Morton,  who  delivered  the  opinion  of 
the  court.  The  only  question  is,  whether  the 
charge  of  the  court  was  not  suitably  adapted  to 
the  tacts  of  the  case. 

In  the  first  place,  it  must  be  observed,  that 
the  court  in  the  case  above  cited,  do  not  intend 
to  lay  down  the  doctrine  that  A.person  of  defect-' 
ive  vision  is  obliged  to  exercise  extraordinary 
care.    If  so,  it  would  be  in  opposition  to  the 
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wholecurrent  of  author]  ties,  and  the  law  exacts 
extraordinary  care  of  no  one  (Daley  v,  Norwich 
A  Worcester  Railroad  Co.,  26  Conn.  597) :  they 
merely  say.  that  the  court  should  have  charged 
as  requested  by  the  defendant's  counsel  (see 
mipra). 

Secondly,  this  case  would  seem  to  be  in  con- 
flict with  that  class  of  cases  of  which  Willianis 
9.  Clinton,  is  a  specimen.  This  latter  case  is 
strikingly  analogous  in  its  circumstances  to 
Winn  V.  Lowell.  There,  the  plaintiff  received 
an  injury  while  walking  in  the  darkness  of  the 
night;  in  the  latter,  the  plaintiff  met  with  the 
jACcident  in  the  daytime,  tnrough  her  defective* 
vision.  In  the  former,  too,  an  element  existed 
which  was  not  proved  in  the  latter,  the  plaintiff 
having  been  advised  not  to  so  along  the  elevute<l 
highway  on  which  the  acciuent  cx*cured,  with- 
out a  guide,  and  offers  of  tissiHtance  having;  been 
refused  by  her. 

In  the  former  ea«e,  too,  the  defendant's  coun- 
sel requested  the  court  to  charge  the  jury  as 
follows,  a  request  almost  identical  witn  that 
asked  in  the  Massachusetts  case,  making  allow- 
ance for  the  difference  in  the  circumstances  : 
'^that  if  the  night  was  so  dark  that  the  plaintiff 
in  passing  over  the  highway  in  question,  coul<l 
not  discover  the  pathway  or  distinguish  other 
objects  along  the  route  she  took,  on  th(.'  e<lge  of 
the  highway,  or  distinguish  whether  it  wtis  iin 
embankment  or  level  ground,  and  had  been 
warned  as  to  the  darkness  of  the  night  and  the 
risk  of  attempting  to  go  without  a  light  or  a 
guide,  and  persisted  in  attempting  to  travel 
over  the  hignway  alone  and  without  a  light, 
the  plaintiff  could  not  recover ;  and  that  it  was 
the  duty  of  the  plaintiff  to  show  that  she  was  in 
the  exercise  of  ordinary  skill  and  care,  and  that 
her  own  misconduct  did  not  essentially  co-ope- 
rate with  the  negligence  of  the  defendants  in 
producing  the  injury  complained  of." 

It  will  De  seen  that  the  request  of  the  defend- 
ant's counsel,  is  very  similar  to  the  request  asked 
in  Winn  v.  Lowell ;  the  charge  of  the  judge  is 
also  similar.  He  told  the  jury,  ''that  they  were 
to  inquire  whether  the  plaintiff  at  the  time  of 
the  accident,  was  in  tne  exercise  of  ordinary 
care  under  all  the  circumstances,  and  whether 
she  fell  from  the  embankment  in  consequence 
of  the  want  of  a  railing  upon  it;  and,  that  the 
question  whether  there  was  negligence  or  want 
of  reasonable  care  on  her  part  under  all  the  cir- 
(*umstances.  was  a  question  of  fact  for  the  jury." 
This  charge,  as  we  remarked  above,  was  sus- 
tained by  the  Supreme  Court. 

The  rule  of  law  then  announcefl  in  the  case 
of  Winn  v.  Ix>well,  may  be  accepted  as  good 
1  iw  (though  doubted  by  the  learned  authors  of 
the  leading  trentise  on  the  Law  of  Negligence; 
Sliear  A-  Redf.  on  Ncg.,  sect.  413),  that  a  person 
of  defective  vision  is  bound  to  exercise  jjreater 
eare  than  one  in  the  full  possession  of*  his  fac- 
ulties, although  it  may  be  reasonably  doubted 
whether  under  the  circumstances  of  thai  case, 
and  in  view  of  the  other  decisions  of  which 
Williams  v,  (Uinton  is  a  specimen,   the  charge 


of  the  Massachusetts  circuit  judge  was  not  suf- 
ficiently clear  and  explicit. 

The  ca-^-e  of  Davenport  v,  Ruckman,  37  N.  Y. 
568,  will,  we  apprehend,  be  regarded  as  much 
more  satisfactory  by  the  profession,  both  with 
resiKJct  to  the  abstnict  doctrines  announced  in 
the  masterly  opinion  of  the  (jourt,  and  in  the 
thoroughness  with  which  the  case  was  examined, 
which  contrasts  favorably  with  the  meagre  re- 
port of  the  Massachusetts  case. 

In  that  <tase  the  plaintiff  sued  the  defendant 
for  injuries  which  she  sustaintHl  by  falling   into 
an  excavation  made  in  the  sidewalk  of  a   public 
avenue  in  the  city  of  New  York.     At   the    time 
of  the  aix^ident  the  plaintiff  wa»^,  and  previously 
had  been,  suflering  from  cwiaurcwoK,  paralysis  of 
the  r»yes,  and  the  iK>wer  of  vision   of  both    eyes 
was  im|Hiiretl.     She  could   not  distinguish  the 
features  of  thoH«*   .she  met,  but   she    knew    that 
tliey   were    persons  walking,   and  a   short  time 
before  the  iniurv  she  had  been   able,   as   proved, 
to  distinguish  the  e<»'or  of  her  physician^s  coat, 
and  was  in  the  daily  habit  of  walking  the  streets 
as  she  had  occasion.     Tlie  court    instructe<l   the 
jury   that   the  circumstance  that  the   plaintiff 
was  partially  blind  and  fell  into  the  opening  in 
the  sidewiUfe  in  the  daytime   was  of  no   impor- 
tanci*,  and  that  it  was  not  im^iortant  that  a  dis- 
tinction should  Im*  m:ule  in  that  in.Htanee.     And 
tlie    judge     added:      *-The    question    is     this: 
whether  it  was  so  improper  and  imprudent  for 
tlie  plaintiff  to  have  gone   into  the   street  un- 
attended in  her  then  conditi(»n  of  eyesight,   that 
it  would  Ik;  negligence  on  her  part  to  dxi  so,  suffi- 
cient to  prevent  her  from  remvering  compensa- 
tion for  an  injury  she  might  sustain  from   the 
negligence  while  traveling  or  [Missing  along   the 
streets."    "This,"  said   Hunt,  V.  J.,   in   giving 
the  opinion  of  the  Court  of  Appeals,  "was  the 
precise  question  to  be  determined  by  the  jury, 
and  I  think  it  should  have  been  submitted  as  a 
question  of  fact,  and  that  it  was  fairly  submitted 
in  the  above  proposition.    The  streets  and  sidc*- 
walks  are  for  the  benefit  of  all  conditions  of  peo- 
ple, and  all  have  the  right  in   using  them,  to 
assume  that  they  are  in  good  condition,  and   to 
regulate  their  conduct  on  that  assumption.     A 
person  may  walk  or  drive  in   the  darkness  of 
the  night, Velving  on  the  belief  that  the  corpor- 
ation has  performed  its  duty,  and  that  the  streets 
or  walks  are  in  a  safe  condition.    He  walks  by 
a  faith  justified  by  law,  and  if  he  suffers  an   in- 
jury, the  party  in  fault  must  respond  indamages. 
So,  one  wnosc' eyesight'  is  dimmed  by  ajje,  or  a 
near-sighted  person^  whose  range  of   vision   was 
always  defective,  or  one  whose  sight  has  been 
injured  by  disease,  is  each  entitled  to  the  same 
rights,  and  may  act  upon   the  same  assumption. 
Ea<'h  is,  however,  bound  to  know  that   prudence 
and  care  are  in  turn  required  of  him,  and  if  he 
fails  in  this  respect,  every  injury  he  may   suffer 
is  without  redress." 

The  latter  part  of  this  opinion,  we  think, 
justifies  us  in  our  criticism  on  the  Massachusetts 
case,  by  the  analogy  drawn   from  the  cases  of 
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persons  receiving  injuries  in  the  darkness  of 
the  night. 

It  may  be  mentioned  incidentally^  that  Judge 
Hovey,  a  judge  of  very  great  ability  in  the 
Superior  Court  of  Connecticut,  in  an  important 
case,  refused  to  follow  the  authority  of  Winn  v, 
Lowell,  and  relied  upon  this  case  of  Davenport 
V,  Ruckman,  in  rendering  judgment  for  the 
plaintiff. 

Only  one  case  has,  to  our  knowledge,  been 
decided  where  the  plaintiff  was  totally  blind, 
that  of  Sleeper  v.  Sandown,  62  N.  H.  244.  There, 
a  man  totally  blind,  fell  off  a  bridge  through  the 
want  of  a  railing  on  one  side  of  it.  The  defend- 
ant's counsel  requested  the  judge  to  charge  that, 
'4t  is  nesligence  for  one  totally  blind  to  travel 
unattended  on  the  public  highways,  a  mile  and 
a  half  from  home,  where  and  in  what  manner 
the  plaintiff  did."  The  judge,  as  in  the  cases 
above  cited,  left  it  for  the  jury  to  say  whether 
under  the  circumstances,  the  plaintiff  exercised 
ordinary  care.  The  remarks  of  Judge  Ladd,  in 
givinff  the  opinion  of  the  Supreme  Court,  threw 
a  flood  of  lignt  on  this  question.  '^Blindness  of 
itself  is  not  negligence.  Nor  can  passing  upon 
the  highway,  witn  the  sight  of  external  things 
cut  off  by  physical  incapacity  of  vision  in  the 
traveler,  be  negligence  on  and  of  itself,  any  more 
than  passing  upon  the  highway  when  the  same 
things  are  totally  obscured  by  the  darkness  of 
the  night--'  ♦  *  ♦  "Now,  if  in  the  present  case, 
the  plaintiff  knew  or  ought  to  have  known  that 
it  was  dangerous  for  him  to  attempt  to  cross 
thisbridffe  as  he  did,  his  attempt  to  do  so  would, 
beyond  all  question,  be  want  ofdue  care,  and  he 
could  not  recover  for  the  injury  suffered.  But 
he  had  a  right  to  assume  that  the  bridee  was 
reasonably  safe  and  free  from  defect — that  is, 
that  the  legal  duty  of  the  town  with  respect  to 
its  condition  had  been  performed,  and  to  act 
upon  that  assumption.  Il,  considering  its  loca,- 
tion,  the  kind  and  amount  of  travel  usually 
passing  over  it,  <&c.,  a  rail  on  one  side  was 
necessary  to  its  legal  sufficiency,  this  plaintiff, 
although  blind,  had  the  same  right  to  assume 
the  existance^  of  a  rail  on  each  side  that  any 
traveler  passing  either  in  the  day-time  or  night- 
time would  have ;  and  if  an  accident  happened 
to  him  by  reason  of  a  want  of  a  rail,  his  own 
fault  not  contributing,  no  reason  can  be  con- 
ceived why  he  is  not  as  much  entitled  to  recover, 
as  though  having  the  sense  of  vision,  he  haa 
attempted  to  cross  by  night  and  the  same  mis- 
hap had  befallen  him." 

To  conclude,  we  can  regard  these  principles 
as  settled  by  the  decided  cases : 

1.  The  law  requires  ordinary  care  of  every 
one. 

2.  It  never  exacts  more  than  ordinary  care. 

3.  Ordinary  care  is  that  care  which  may 
reasonably  be  expected  of  any  one  in  his  'cir- 
cumstances. 

4.  A  person  of  defective  senses  is  bound  to 
the  diligent  use  of  such  senses  as  he  has ;  and 
if  his  defects  are  such  as  to  deprive  him  of  mate- 
rial aids  to  safety,  which  ordinary  persons  have. 


conduct  may  be  negligent  in  him  which  would 
not  be  po  in  ordinary  persons. 

5.    In  all  cases  the  question  of  ordinary  care 
is  for  the  jury. 

A.  Davis  Smith. 

Am,  Law  Register. 
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The  State  of  Ohio, 

V. 

John  Shannon. 


Under  section  33,  chapter  8,  title  1,  of  the  crimes  set  of 
May  5, 1877,  it  is  unlawful  to  shoot  at  or  kill  wild  ducks 
on  the  lands  of  another  person,  although  within  the 
channel  of  a  navigable  river,  when  the  owner  has  set  up, 
In  a  conspicuous  place  on  the  shore  '*  a  board  inscribed  in 
legitimate  English  characters,  thus:  *  No  shooting  or 
hunting  ^Uowed  on  these  premises.'" 

Bill  of  exceptions  to  the  Court  of  Common 
Pleas  of  Sandusky  County. 

Shannon  was  arrested  on  a  warrant  issued  by 
a  justice  of  peace  of  Sandusky  county  on  com* 
plaint  of  George  6.  Tindall,  charging  a  violation 
of  section  33,  chapter  8.  title  1,  of  the  crimes  act 
of  May  6, 1877.  This  section  provides:  "  Who- 
ever, having  received  verbal  or  yeritten  notice 
from  any  owner  of  inclosed  and  improve  lands, 
or  any  lands  the  boundaries  of  wnich  are  de- 
fined by  stakes,  posts,  water-courses,  ditches  or 
marked  trees,  his  agent,  or  a  person  in  charge 
thereof,  not  to  hunt  thereon,  shoot  at,  kill  or  pur- 
sue with  such  intent  on  such  lands,  any  of  the 
birds  or  game  mentioned  in  sections  twenty- 
seven,  twenty-eight  and  thirty  of  this  chapter, 
and  whoever  shoots  at,  kills  or  pursues  with  any 
such  intent  any  of  such  birds  and  game  on  the 
lands  of  another  upon  which  there  is  set  up  in 
some  conspicuous  place,  a  board  inscribed  in  leg- 
ible English  characters  thus,  'No  shooting  or 
hunting  allowed  on  these  premises,'  or  pulls 
down  or  defaces  any  such  board,  or  the  letters 
thereon,  shall  be  fined,' "  &c. 

Among  the  birds  or  game  mentioned  in  said 
section  28  are  "  lyild  ducks,"  and  the  complaint 
charged  Shannon  with  shootinff  and  killing  wild 
ducks  on  the  land  of  Tindali,  situate  in  said 
county,  (be. 

Shannon,  having  been  bound  to  appear  and 
answer  said  charge  in  the  probate  court,  was 
there  tried,  convicted  and  sentenced.  On  the 
trial  a  bill  of  exceptions,  containing  all  the  tes- 
timony, was  taken,  and  upon  proceedings  in  er- 
ror, in  the  court  of  common  pleas,  said  judgment 
was  reversed.  To  this  judgment  of  reversal, 
the  prosecuting  attorney,  under  sections  88  and 
89,  chapter  6,  title  2.  of  said  act,  took  exceptions, 
and  the  same  are  now  submitted  to  this  court. 

The  uncontradicted  facts  appearin^g  in  the  bill 
pf  exceptions  are,  in  brief:  That  Tindali  was  the 
owner  and  in  possession  of  a  tract  of  land  in  said 
county,  bounded  on  one  side  by  the  Sandusky 
river — a  navigable  stream;  that  Shannon,  on 
October  29, 1877,  when  the  killing  of  wild  ducks 
was  not  prohibited  by  the  statute,  was  in  a  skin 
on  the  Sandusky  river, between  the  middle  thereof 
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and  the  shore  owned  by  said  Tindall,  from  which 
position  he  shot  and  killed  wild  diickK  i«wiinniing 
in  and  flying  over  the  water  between  said  shore 
and  the  middle  of  the  river;  that  l)oardH  in- 
scribed in  legible  English  characters,  ''  No  shoot- 
ing or  hunting  allowed  on  these  premises/'  were 
set  up  in  conspicuous  plac;es  on  said  shore;  and 
that  Shannon  had  been  dulv  notified  bv  Tindall 
not  to  shoot  or  hunt  on  his  lands.  It  also  ap- 
pears that  the  |x>sition  occupied  by  Shannon  on 
the  river  was  within  the  limits  of  navigation  as 
used  by  boats  and  other  water  craft  engaged  in 
commerce ;  and  also,  that  the  imblic  generally 
had  been  accustomed  to  fish,  ancl  kill  wild  ducks, 
in  the  same  location,  in  and  upon  the  river. 

Upon  this  state  of  facts,  the  State  of  Ohio 
seeks  the  opinion  of  this  court.  Did  the  court 
of  common  pleas  err  in  reversing  the  judgment 
of  the  probate  cQurt  ? 

Lemmon,  Finch  &  Leiiunon,  for  plaintiff*. 
W.  J.  Boardman,  also  for  plaintiff. 
Everett  &  Fowler,  for  defendant. 
McIlvaine,  C.  J. 

This  cause  and  June  v.  Purcell,  decided  at  this 
term  and  reported,  having  a  question  in  com- 
mon, were  considered  together.  In  that  case  it 
was  rield,  that  the  title  of  a  riparian  owner  of  land 
bounded  by  a  navigable  stream  in  this  state,  ox- 
tended  to  the  middle  or  thread  of  the  stream.' 
It  follows,  upon  the  principle  announced  in  that 
case,  that  the  lociu  of  the  offense alKgod  in  this, 
though  upon  the  surface  of  a  navigaole  stream. 
was  within  the  boundaries  of  TindalPs  land,  ana 
was  embraced  within  the  literal  meaning  of  the 
notice, "  No  shooting  or  hunting  allowed  on  these 
premises." 

It  is  true,  however,  that  the  right  of  Tindall  to 
00  much  of  his  lands  as  was  covered  by  the 
waters  of  the  Sandusky  river,  the  same  being  a 
navigable  stream,  was  not  exclusive,  but  subject 
to  the  right  of  the  public  to  use  the  same  as  a 
highway,  so  that  the  entry  of  Shannon  within 
the  boundaries  of  TindaiVs  premises,  to-wit: 
within  the  limits  of  this  public  highway,  did 
not,  per  «e,  make  him  a  trespasser ;  and  clearly, 
an  action  against  him  for  trespass  auare  clavsum 
fngiti  ooula  not  be  maintained.  Hence,  it  was 
claimed  by  defendant,  that  his  conviction  was 
wrong,  because,  as  is  claimed,  this  section  of  the 
statute  applies  only  to  person.s  who  wrongfully 
break  and  enter  the  close  of  another,  contrary  to 
his  expressed  will. 

The  provisions  of  the  statutes  were  not  in- 
tended to  punish  trespassers  qiuire  rlaumim  fregity 
merely  because  they  may  have  been  guilty  of  a 
trespass ;  but  were  intended  to  punish  the  act  of 
killing,  shooting  at,  or  pursuing  game  on  the 
lands  of  another,  against  which  notice  may  have 
been  given  as  provided  in  the  statute ;  so  that 
a  person  rightfully  on  the  premises  of  another 
may  commit  the  unlawful  act,  ns  well  as  one  who 
commits  a  trespass  by  entering  upon  the  prem- 
ises. 

It  seems  to  us  that  whatever  change  this 
statute  may  have  made  in  respect  to  the  law  in 
relation  to  trespass  on  real  property,  the  piain 


puriK)sc  of  tlie  legislature  was  to  confer  upon 
the  owner  of  the  lands  within  this  state,  the  ex- 
clusive right  to  hunt  and  kill  the  designated 
^aine  ii|H)n  his  own  premisc^s,  and  to  protect  him 
in  such  right,  {irovidcd  he  complies  with  the* 
prescrilx'd  conditions  in  regai*d  to  nfitici*. 

And  with  regard  to  notice,  if  the  lands  he  "in- 
closed ancl  improved,"  or  if  the  Iwundaries  W 
"defined  by  stakes,  i)osts,  water-courses,  ditches 
or  marked  trees,"  vi*rbal  or  written  notice  ''  not 
to  hunt  there<)n,"  will  bring  the  oflender  within 
the  o]>eration  of  the  statute.  And  where  a 
water-course,  for  instance,  a  navigable  stream, 
etmstitutes  a  Ixiundary,  it  is  the  opinion  of  a  ma- 
jority of  the  court,  that  all  jK*i*sons  who  have  re- 
ceived verbal  or  written  notice  not  to  hunt  upon 
the  lands  of  the  owner,  are  bound  to  take  notice 
that  his  lands  extend  to  the  middle  of  the  water- 
course, if  such  be  the  fact. 

But  if  the  lands  !»«»  not  "inolos<»d  and  im- 
proved," or  if  thev  Im*  not  "<lofined  by  stakes, 
posts,  watercourses, ditclies  or  marked  trees,"  a»« 
well  as  where  they  itte  so  defined,  the  owner  may 
bring  himself  and  his  lands  within  the  protec- 
tion of  the  statute  b\'  setting  up,  in  some  con- 
spicuous place  therer»n,  "a  board  inscribed-  in 
legible  English  (jharacters  thus,  "No  shooting  or 
hunting  aUowcd  on  these  premises."  And  in 
such  case,  all  persons  enMge<l  in  shooting  at, 
killing  or  pur^uinp:  the  designatiKl  game,  mu:>t 
take  notice,  not  only  of  the  statute,  but  of  the 
setting  up  of  such  fcoard,  and  also  of  the  extent 
or  boundary  of  the  lands  on  which  the  same  is 
set  up.  And  in  respect  to  this  notice,  it  make:* 
no  difference  whether  the  lands  or  any  part 
thereof  be  covered  by  watcu*  or  not. 

It  is  claimed,  however,  that  this  statute  was  not 
intended  to  protect  lands  covered  by  the  w^aterb 
of  a  navigaolo  river.  A  majority  of  the  court 
can  see  no  grounds  upon  which  lands  covered  by 
navigable  streams  should  be  excluded.  They  are 
as  much  the  subject  of  private  ownership  as  un- 
navigablc  streams.  There  i;'  no  distinction  be- 
tween them  made  by  the  terms  of  the  statute. 
True,  navigable  streams  in  this  state  are  de- 
clared to  h^  public  highways;  but  the  right  to 
use  a  public  highway  is  not  abridged  by  protect- 
ing the  owner  of  the  fee  in  the  exclusive  right 
of  killing  game  therein.  Travel  and  commerce 
arc  not  thereby  hindered.  And  as  the  power  of 
the  legislature  to  protect  game,  or  the  exclusive 
right  of  the  owner  of  land  to  kill  the  same  on 
his  own  premises,  is  as  ample  over  land  covered 
by  water,  whether  navigable  or  unnavigable,  as 
it  is  over  dry  land,  and  a<!  there  is  no  attempt  to 
distinguish  between  them  in  this  statute,  we 
must  hold  that  all  alike  are  witliin  the  protec- 
tion of  this  statute. 

Exceptions  sustained. 

White,  J.,  did  not  concur,  lie  was  of  opinion 
that  the  statute,  being  penal,  must  bo  strictly 
construed,  and  that  it  did  not  embrace  game 
found  upon  the  open  public  highways. 

[This  case  will  appear  in  86  O.  S.] 


OHIO  THE  LAW  JOURNAL. 


67 


SUPREME  COURT  OF  OHIO. 


William  A.  Peppkr 

r. 

N.  H.  SiDWELL,  Administrator. 


In  an  action  againKt  an  admin iatrator,  the  objection 
that  the  claim  sued  on  was  not  nreeented  for  allowance 
before  the  action  waa  brought,  ih  waived,  where  the  ad- 
ministrator joins  issue  and  goes  to  trial  on  the  validity  of 
the  claim  without  objection. 

Error  to  the  Diutrict  Court  of  Brown  County. 

The  plaintiif,  William  A.  Pepper^  brought  un 
action  against  W.  N.  Raney  and  N.  H.  Sidwell, 
as  administrator  of  the  estate  of  James  Sidwell. 
deceased,  on  a  promi-ssory  note,  joint  in  form  and 
dated  April  1,  1866,  by*  which  said  Ranev  and 
James  Sidwell  promisecl  to  pay  to  the  order  of 
the  plaintiff,  tne  sum  of  $1,218.50,  with  inter- 
est at  ten  per  cent.,  at  twelve  montlis  from  date. 
The  petition  did  not  aver  that  the  note  or  claim 
had  Deen  exhibited  to  the  administrator  for  al- 
lowance, and  by  him  disputed  or. rejected,  nor 
that  eignteen  months  haa  expired  from  the  date 
of  the  administration  bond  or  the  further  time 
allowed  by  the  court  for  the  coll;*<'tion  of  the 
assets  of  the  estate  of  James  Sid w  '11 ;  nor  were 
facts  stated  showing  the  case  to  fall  within  any 
of  the  exceptions  of  section  98  of  the  adminis- 
tration act. 

No  demurrer  was  interposed  to  the  petition, 
and  the  only  defense  set  up  by  the  answer  of  N. 
U.  Sidwell,  administrator,  was  that  James  Sid- 
well was  only  a  surety  on  the  note,  and  tha^ 
after  the  same  became  due,  the  plaintiff  and 
Raney,  the  principal  maker,  entered'into  a  valid 
agreement  for  the  extension  of  the  time  of  pay- 
ment of  the  note  without  the  consent  of  said 
intestate. 

Wherefore,  he  prayed  to  be  dismissed  with 
costs. 

Issue  was  joined  bv  a  reply,  and  the  case  went 
to  trial  to  a  jury,  un  the  trial,  the  defendant 
Sidwell  proved,  without  objection,  that  the  pro- 
bate court  extended  the  time  for  the  settlement 
of  said  James  Sidwell's  estate,  first  for  ope  year 
from  March  24, 1868,  and  again  from  February 
10^  1871,  until  October  10,  of  the  same  year.  The 
suit  was  brought  long  before  this  time  expired. 

The  court  was  asked  by  the  defendant,  Sid- 
well, to  instruct  the  jury  as  follows  : 

''If  the  jury  find  from  the  evidence  in  the 
case,  that  tne  said  defendant  was  appointed  ad- 
ministrator in  the  month  of  October,  1866,  and 
that  on  the  26th  day  of  March,  1868,  the  probate 
court  of  Brown  county,  Ohio,  on  application  of 
said  administrator,  gave  him  the  adoitional  time 
of  •ne  year  to  collect  the  assets  of  said  estate, 
and  that  said  time  had  not  expired  at  the  date 
of  the  oonmiencement  of  this  action  against 
said  administrator,  then  the  verdict  of  this  jury 
must  be  for  the  said  defendant." 

The  instruction  was  refused  and  an  exception 
noted.  The  iury  found  a  verdic^t  for  the  j^ain- 
tiff,  on  whicn  judgment  was  rendered  in  the 
court  of  common  pleas,  but  which  the  district 


court  reversed.    This  is  a  petition  in  error  to 
reverse  the  judgment  of  the  district  eourt. 

White  &  Waters,  and  Thomas  &  Thomas,  for 
plaintiff  in  error. 

Ijoudon  &  Young  and  John  G.  Marshall,  for 
defendant  in  error. 

.BOYNTON,  C.  J. 

We  suppose  that  the  judgment  of  the  court 
of  common  pleas  was  reversed  by  the  district 
court  upon  the  ground  that  the  claim  sued  on 
had  not  been  presented  to  the  defendant  in  error 
for  allowance  as  a  valid  claim  against  the  estate 
of  James  Sidwell,  it  having  been  shown  in  evi- 
dence without  objection,  that  the  action  was 
brought  before  the  expiration  of  the  time  al- 
lowed by  the  probate  court  for  the  collection  of 
the  assets  of  tne  estate. 

The  petition  contained  no  averment  that  the 
note  or  claim  sued  on  had  been  exhibited  to  the 
administrator,  and  had  been  disputed  or  rejected 
by  him;  nor  that  the  period  of  eighteen  months,* 
or  the  further  time  allowed  by  thd  court,  if  any, 
to  collect  the  assets  of  the  estate,  had  elapsed,  be- 
fore the  commencement  of  the  action ;  nor  was 
there  any  averment  either  that  the  estate  had 
been  represented  to  be  insolvent,  ahd  that  the 
iaction  was  brought  to  settle  the  validity  of  a 
contested  claim,  or  that  the  claim  was  one  that 
would  not  be  affected  by  the  insolvency  of  the 
estate,  if  such  insolvency  in  fact  existed.  But 
the  defendant  neither  demurred  to  the  petition, 
nor  did  he  take  any  objection  by  answer  that 
the  claim  had  not  been  presented  for  allowance. 
On  the  contrary  he  set  up  a  defense  to  the  merits 
of  the  claim,  and  went  to  trial  on  the  issue  joined 
thereto.  In  view  of  these  facts  we  think  he 
should  be  held  to  have  waived  the  right  to  rely 
on  the  failure  of  ^he  plaintiff  to  show  a  presentar 
tion  and  rejection  or  the  claim,  as  a  defense  to 
the  action.  That  a  petition  against  an  admin- 
istrator is  defective  Uiat  does  not  show  that  the 
claim  was  presented  and  disallowed,  or  that  the 
necessary  time  has  preceded  the  commencement 
of  the  action,  was  held  in  Hammerle  v.  Kramer, 
(12  Ohio  St.  252) ;  and  it  was  also  there  held, 
that  the  petition  might  be  demurred  to  as  net 
stating  fdcts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  administrator.  In  commenting 
on  the  question  as  one  of  practice,  Scott,  C.  J., 
said :  "  As  unfder  the  provision  of  this  section, 
no  action  can  be  maintained  against  an  adminis- 
trator, by  a  creditor,  till  after  the  lapse  of  eight- 
een months  from  the  date  of  the  bond,  unless  in 
certain  specified  cases,  we  think*the  petition  of 
the  creditor  should  aver  the  necessary  lapse  of 
time.  This  is  a  condition  essential,  gwMrafly, 
to  the  plaintiff's  right  of  action.  It  is  also  affirm^ 
ative  in  its  character,  and  if  denied,  the  burden 
of  proof  is  on  the  plaintiflE^  and  we  think,  unless 
it  IS  avenred,  the  plaintiff -doiss  not  show  even  a 
prima  facie,  right  to  sue.''  This  language  had  ref- 
erence to  the  right  of  the  administrator  to  raise 
the  question  of  the  plaintiff's  right  to  sue  by  de- 
murrer, where  the  petition  did  not  show  that  the 
claim  had  been  presented  and  rejected,  or  the 
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lapse  of  the  time  necessary  to  the  maintenance 
of  the  action. 

To  the  rule  there  laid  down  we  fully  adhere. 
In  that  case,  the  objection  was  timely  taken  and 
insisted  on,  that  the  petition  failed  to  show  such 
facts  as  rendered  the  administrator  liable  to  an 
action  at  the  time  the  action  was  brought.  The 
case,  however,  does  not  support  the  proposition 
that  the  administrator,  wno  takes  no  objection 
either  by  demurrer  or  answer  to  the  failure  of 
tlie  plaintiff  to  bring  the  case  within  the  statute, 
may  goto  trial  under  a  defense  by  which  he  con- 
tests the  validity  of  the  claim  sued  on,  and  in 
case  of  failure  in  such  defense,  may  fall,  back  and 
defeat  recovery  on  the  ground  that  the  claim 
was  not  presented  for  allowance,  and  conse- 
quently, that  the  action  was  prematurely 
brought.  The  provision  of  the  statute  exempt- 
ing tne  administrator  from  liability  to  be  sued, 
until^  certain  preliminary  steps  are  taken,  or  a 
certain  period  of  time  has  elapsed,  is  a  privilege 
that  may  be  waived.  The  object  of  the  statute 
is  to  afford  the  administrator  an  opportunity  to 
allow  all  valid  claims  against  the  estate,  and 
thereby  avoid  litigation  and  expense.  It  was 
designed  to  protect  estates  from  unnecessary 
costs  and  vexation  where  the  administrator  is 
satisfied  that  the  claim  is  just  and  valid.  Here 
the  validity  of  the  claim  was  in  fact  disputed  at 
the  trial,  and  the  liability  of  the  defendant 
thereon  denied,  and  the  plaintiff  subjected  to 
large  expense  and  trouble  in  resisting  a  defense 
made  to  its  merits. 

To  sulnect  him  to  the  expense  and  hazard  of  a 
trial,  ana  then  deprive  him  of  a  jud^ent,  not- 
withstanding the  issues  were  determined  in  his 
favor,  upon  tne  ground  that  the  petition  Was  de- 
fective in  the  particular  mentioned,  would  be 
manifestly  unjust.  The  conduct  of  the  adminis- 
trator, in  contesting  the  claim,  shows  that  the 
estate  lost  nothing  by  the  omission  to  present 
the  claim  for  allowance.  In  our  juogment, 
where  the  petition  fails  to  show  the  disallowance 
of  the  claim,  or  that  the  time  allowed  for  the  col- 
lection of  the  assets  of .  the  estate  elapsed  before 
the  commencement  of  the  action,  and  the  de- 
fendant takes  no  objection  either  by  demurrer  or 
answer,  but  goes  to  trial  upon  issues  in  which  he 
contests  the  validity  of  the  claim,  it  is  too  late  to 
insist  on  the  non-presentation  of  the  claim,  or 
the  premature  bringing  of  the  action,  as  a  de- 
iense  to  the  plainti#s  right  to  recover.  Other 
questions  are  made  by  the  record,  none  of  which,  in 
our  opinion,  justifiea  the  district  court  in  revers- 
ing the  judgment  of  the  court  of  common  pleas. 

Judgment  of  the  district  court  reversed  and 
that  of  the  common  pleas  affirmed. 

fThis  case  will  appear  in  36  0.  S.] 
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Kbbpijng  Borrowed  Books.— Sir  Walter  Scott 
once  lent  a  book  to  a  friend,  and  as  he  gave  it  to 
him  begged  that  he  would  not  fail  to  return  it, 
adding,  good  humoredly,  "Although  most  of  my 
friends  are  bad  accountants,  they  are  iJl  good 
book-keepers." 


William  A.  Kinq,  Guardian  of  Caroline  P. 

Cooper, 

V. 

Samuel  S.  Bell,  et  al. 


B.  wan  appointed  and  qualified  as  ffoardianof  C,  an  in- 
fant, and  a  person  of  unsound  mind;  but  the  record  was 
silent  as  to  the  ffronnds  of  the  appointment.  C.  was  of 
unsound  mind  wnen  she  arrived  of  age,  and  so  continues. 
For  more  than  seven  years  after  C.  was  of  age  B.  acted  as 
her  guardian,  and  was  repeatedly  so  recognised  by  the 
court  in  settling  his  accounts,  in  requiring  a  new  bond, 
approving  the  same  when  presented,  and  in  accepting  his 
resignation  and  settling  his  final  acrount.    Heio: 

1.  That,  as  thp  court  had  jurisdiction  to  appoint  a 
guardian,  on  the  grounds  of  lunacy  as  well  as  infancy, 
the  presumption  Is.  upon  the  facts  stated,  that  the  ap- 
pointment covered  both  grounds. 

2.  Tliat  in  such  case,  the  taking  of  the  new  bond  after 

C.  arrived  of  age,  but  while  stiU  of  unsound  mind,  was 
authorized  bylaw. 

8.  The  sureties  on  such  new  bond  are  liable  !br  a 
breach  of  its  conditions. 

4.  In  an  action  against  three  defendants,  upon  a 
joint  and  several  obliffation,  final  judsmeut  was  rendered 
in  favor  of  two  of  said  defendants,  and  the  action  was  al- 
lowed to  stand  undisposed  of  as  to  the  third. 

In  a  petition  in  error  by  the  plaintiff  to  reverse  the 
judgment  against  him  in  favor  of  the  two  defendants,  the 
thira,  against  whom  no  final  judgment  has  been  rendered 
is  not  a  necessary  party. 

Error  to  the  District  Court  of  Licking  County. 

The  court  of  common  pleas  and  district  court 
sustained  a  demurrer,  filed  by  defendants  Flory 
and  Shields,  to  the  following  petition,  on  the 
ground  that  no  cause  of  action  was  stated  against 
them : 

''The  said  plaintiff,  William  A.  King,  as  the 
guardian  of  Caroline  F.  Cooper,  for  cause  of  ac- 
tion herein,  says: 

"  That  on  or  about  the  4th  day  of  February  a. 

D.  1856,  the  said  Samuel  S.  Bell  was  appointed 
by  the  probate  court  of  said  county  to  be  the 
guardian  of  the.  said  Caroline  F.  Cooper,  who 
was  then  a  resident  of  said  county,  an  iufant, 
and  (as  the  plaintiff  is  informed  and  believes)  a 
person  of  unsound  mind ;  that  the  entry  of  said 
appointment,  made  upon  the  records  of  said  pro- 
bate court^did  not  contain  any  express  adjudi- 
cation that  the  said  Caroline  was  tnen  a  minor 
of  unsound  mind ;  but  stated  that  said  Bell  was 
appointed  guardian  of  Caroline  F.  Cooper,  a^ed 
seven  jears,  heir-at-law  of  Elijah  Cooper;  that 
the  said  Bell  then  gave  bond  according  to  law, 
and  entered  upon  the  discharge  of  his  duties  as 
such  guardian;  that  the  said  Caroline  became 
eighteen  years  old  on  or  about  the  20th  day  of 
April,  A.  D.  1867,  and  at  the  time  of  arriving  at 
that  age  she  was  and  has  ever  since  then,  been  a 
pcrrson  of  unsound  mind,  and  incapable  of  man- 
aging her  business  afhirs;  that  the  said  Bell, 
from  that  time  until  the  16th  day  of  September, 
A.  D.  1874,  acted  as  her  guardian,  and  from  time 
to  time,  in  the  years  of  1867, 1869  and  1871. 
filed  his  accounts  as  such  guardian,  in  the  saia 

Erobate  court,  in  which  accounts  he  asserted 
imself  to  be  such  guardian ;  and  his  said  ac- 
counts were  passed  upon  and  settled  by  said 
court  accordingly ;  that  on  or  about  the  8d  (lay  of 
April,  A.  D.  1871,  the  said  Bell   appeared  in  and 
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before  the  said  probate  court,  ^d  represented  to 
the  same  that  Justin  Morrison  ana  Alexander 
Morrison,  his  sureties  on  his  bond,  as  such  guar- 
dian, theretofore  ^iven  in  said  court,  were  non- 
residents of  Licking  County;  thereupon,  upon 
the  motion  of  said  Be^I,  the*  following  order  or 
judgment  was  made  by  said  court  : 


AC  ( 


IN  THE  MATTER  OF  THE  GUARDIANSHIP  OF  <ARO- 

LINE     F.  rOOPER. 

"'This  day  came  Samuel  S.  Bell,  guardian  of 
Caroline  F.  Cooper^  and  on  his  representation 
that  Justin  Morrison  and  Alexander  Morrison, 
his  sureties  on  his  bond,  heretofore  given  in  this 
c(jurt,  as  such  guardian,  are  non-resid(4it^(  of 
Licking  County,  and  for  othe^'  naiise^  cm  thf  motum 
of  Hoid  guardian^  it  is  ordered  bv  tlit'  court  tliut 
said  guardian  enter  into  a  new  bond  in  the  sum 
of  $12,000,  as  such  guardian,  with  William 
Shields  and  Abraham  Flory,  freeholders  ot  this 
county,  as  his  sureties,  conaitione<l  .iQcording  to 
law,  and  the  said  guardian  having'  rntere<l  into 
said  new  bond,  the  same  is  approv«  <|  and  filiKl/ 

"That  on  the  3d  day  of  April,  .\.  o.  1871,  the 
defendants  i»iade  and  delivered  to  the  judge  of  the 
said  court  of  probate,  their  writing  obligatory  of 
that  date,  sealed  with  their  seals,  (.ind  a  copy  of 
which  is  attached  to  the  orignal  petition  herein, 
and  made  a  part  of  this  petition),  and  thereby 
buui^d  themselves,  jointly  and  sev(*ridlv,  to  pav 
to  the  State  of  Ohio  the  sum  of  $12.(100. 

"That  the  said  bond  was  and  is  subject  to  the 
condition  that  it  should  become  void  if  the  said 
Bell  should  faithfully  discharge  his  duties  im 
such  ^ardian,  and  otherwise,  to  be  and  remain 
in  full  force;  that  on  the  same  dav  the  said  bond 
and  sureties  were  approved  bv  safd  court. 

"  That  on  the  said  16th  day 'of  September,  1874, 
the  said  Bell  resigned  bis  guardianship,  and  (ter- 
tain  proceedings  wtre  had  in  said  probate  court 
touching  the  same.  The  Veconl  whereof  is  in  the 
following-words: 

"^Be  itremembered,  that  on  tliiis  day,  Samuel 
S.  Bell,  guardian  of  Caroline  F.Cooper,*a  lunatic, 
tendered  to  this  court  his  resignation  as  such 
guardian;  and  which  resignation,  for  reaKms 
satisfactorv  to  the  (x>urt,  is  hereby  atTejited,  an<l 
said  guardian  is  hereby  ordered  t«»  file  his  Hnal 
account  herein,  which  is  accordingly  done.' 

"That,  thereupon,  on  the  22d  diiy  of  Septem- 
Ijer,  1874,  the  plaintiff  herein  was  appointed  by 
said  probate  court  to  be  guardian  of  the  said  Car- 
oline as  a  lunatic  or  person  of  unsound  mind,^ 
and  on  that  day  he  gave  bond,  with  sureties,  ac- 
cording to  law,  which  was  approved  bv  the  court, 
and  he  entered  upon  the  discharge  ol  his  duties 
as  such  guardian. 

"  That  during  th<!  time  the  said  Bell  was  so  act- 
ing as  guardian,  as  aforesaid,  there  came  to  his 
hands,  of  the  moneys  and  estate  of  said  Caroline, 
the  sum  of  five  thousand  dollars  or  more ;  that  the 
said  Bell  having,  on  the  14th  day  of  October, 
1874,  filed  his  final  account  as  such*  guardian  in 
said  probate  court  that  there  was,  ana  in  fart  there 
then  was  in  Oie  hands  of  the  said  Bellj  of  the*  moneys 
aforesaid,  the  sum  of  four  thousand  one  hundred 


and  twent}'-six  dollars  and  eighty-four  cents 
($4,126.84),  interest  being  computed  to  the  said 
last  named  day,  and  which  sum  the  said  probate 
court  then  ordered  the  said  Bell  forthwith  to  pay 
to  the  plaintiff. 

"That  on  the  8th  day  of  December,  a.  d.  1874, 
the  plaintiff,  as  such  guardian,  demanded  of  said 
Bell  the  payment  of  said  last  named  sum  ;  but 
he  has  not  paid  the  same  or  any  part  therof,  ex- 
cept the  sum  of  8330.14,  paid  by  nis  assignee  on 
Janiiary  8th  1875.  The  plaintiff  demands  judg- 
ment against  the  defendants  for  the  sum  of  three 
thousand  eight  hundred  and  twenty-six  dollars 
and  eighty-nine  cents,  with  interest  from  the  8th 
day  of  January,  a.  d.  1875. 

"J.  Buckingham, 

Attorney." 

"The  jilaintiff,  yielding  to  the  defendant's 
motion  in  that  behalf,  says  that  the  said  sum  of 
five  thousand  dollars,  or  more,  received  by  said 
Bell  was  so  received  before  the  said  3d  day  of 
April,  A.  D.  1871,  and  before  the  making  of  the 
bond,  on  which  this  writ  is  founded. 

"J.  Buckingham, 

Plaintiff's  Attorney. 

The  demurrers  of  Flory  and  Shields  to  the  pe- 
tition were  sustained,  and  final  judgment  ren- 
dered in  their  favor,  leaving  the  case  to  stand  as 
to  Bell  in  the  common  pleas.  He  is  not  a  party 
to  this  proceeding  in  error. 

J.  Buckingham,  for  plaintiff  in  error. 

J.  A.  Flory,  for  defendant  in  error. 

Johnson,  J. 

It  is  claim'ed  that  stiid  petition  does  not  state 
facts  sufiicient  to  constitute  a  cause  of  action 
against  the  sureties  cm  said  Ixmd.  Ist.  Because 
the  pn)bate  court  had  no  auth(»rity  to  re<}uire, 
receive  or  aocept  the  same;  2d.  There  is  no 
brem^h  alleged;  3d.  It  is  void  for 'a  want  of 
consideration  ;  and,  4th.  The  bond  was  not  de- 
livered. It  is  further  insisted,  that  as  Bell  is 
not  a  party  to  this  proceeding  in  error,  this  court 
htis  no  jurisdiction. 

1.  The  point  is  made  that  Bell,  who  is  the 
principal  on' the  bond  and  a  defendant  in  the 
original  action,  is  a  necessary  -party  in  this  pro- 
ceeding in  eri-or.  Siiiethers  v.  Ramey  (14  Ohio 
St.  287)  and  Jones  v.  Marsh  (30  Ohio  St.  20)  hold 
that  all  parties  to  a  joint  judgment  should  bo 
j5arties  in  error.  Here  the  final  judgment  was 
in  favor  of  Flory  and  Shields,  and  against  plaint- 
ifi',  and  the  case  stands  undisposed  of  as  to  Bell 
on  the  common  pleas  docket.  This  is  authorized 
by  section  371  of  the  Code,  the  action  being' upon 
a  joint  and  several  cause  of  action. 

All  the  parties  to  this  final  judgment  arc  be- 
fore this  court. 

2.  The  petition  alleges  the  delivery  of  the  bond 
and  its  approval  by  the  court,  as  in  all  like  cases. 
Hence  the  claim  that  there  was  no  delivery  of 
the  bond  is  not  well  founded. 

3.  Neither  is  the  claim  that  there  is  a  want  of 
consideration  for  the  bond,  if  it  is  otherwise 
valid.  If  the  court  had  the  power  to  take  and 
approve  this  bond,  the  consideration  is  sufficient. 

4.  The  principal,  and,  indeed,  the  only  ques- 
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tion  of  difficulty  in  the  case,  is  as  to  the  author- 
ity of  the  court  to  take  this  bond. 

Bell  was  appointed  guardian  February  4,  1856. 
The  statute  vested  in  the  probate  court  exclusive 
jurisdiction  to  appoint  and  remove  guardians,  to 
direct  and  control  their  conduct,  and  to  settle 
their  accounts.  Swan  R.  S.  1854,  753,  a.  This 
power  embraced  the  appointment  of  guardiahs 
K>r  minors  (Swan  R«  S.  1854,  p.  444),  and  idiots 
and  lunatics.    S.  &  C.  847. 

In  the  appointment  of  guardians  for  lunatics, 
all  laws  relating  to  guaraians  for  minors^  and 
theirwards,  and  pointing  out  the  duties,  rights 
and  liabilities  of  such  guardians  and  their  sure- 
ties, in  force  for  the  time,  being,  are  made  appli- 
cable tp  guardians  for  idiots  and  lunatics,  and 
their  children,  so  far  us  the  same  are  in  conform- 
ity with  the  provisions  of  the  act  relating  to 
lunatic  asylums.    S.  <fc  C.  840,  §45. 

The  law  in  force  "for  the  time  being,"  when 
the  bond  in  suit  was  approved  and  filed,  relating 
to  guardians  of  minors,  was  the  act  of  1858.  S. 
A  C.  670.  By  section  8  full  power  is  given  the 
court  over  the  bonds  of  guardians  on  exceptions 
thereto,  and  upon  its  own  motion  it  may  require 
^ardians  to  give  additional  bonds,  whenever  the 
interest  of  the  ward  shall  demand. 

Section  9  provides  that  "  No  bond  executed  by 
a  guardian  after  this  act  shall  take  effect"  (July 
1,  1858)  "shall  be  void  or  held  invalid  on  ac- 
count of  any  informality  in  the  same,  nor  on  ac- 
count of  any  informality  or  illegality  in  the  appoint- 
ment of  Sfuch  guardian;  but  such  bond  shall  have 
the  same  force  and  effect  as  if  such  appointment 
had  been  legally  macjLe  and  such  bona  executed 
in  proper  form.  Thie.  bond  in  suit  is  subject  to 
the  provisions  of  this  section. 

The  facts  admitted  by  the  demurrer  are: 

1.  That  in  1856.  Bell  was  duly  appointed  and 
qualified  as  guaraian  of  Caroline  F.  Cooper,  who 
was  then  both  an  infant  and  a  person  of  unsound 
mind,  and  entered  upon  the  discharge  of  his  du- 
ties as  such  guardian,  and  so  continued  to  act  un- 
til his  resignation,  which  was  accepted  by  the 
court  September  16, 1874,  and  the  present  plaint- 
iff was  appoihted  his  successor  as  guaraian  of 
said  Caroline,  a  lunatic. 

2.  That  at  her  arrival  of  age,  April  20,  1867, 
she  was  still  of  unsound  mind,  and  without  any 
further  actioti  of  the  court,  so  fac  as  the  reciml 
shows,  Bell  continued  as  guardian,  and  in  1867, 
1869  and  1871,  filed  his  accounts  as  such  with 
the  courts  which  were  audited  and  settled ;  the 
court  in  all  respects  recognizing  and  treating 
him  as  the  legal  guardian,  as  well  after  as  before 
her  majority. 

3.  That  in  April,  1871,  nearly  four  years  after 
her  coming  of  age.  Bell  represented  to  the  court 
that  his  sureties  had  removed  from  the  county, 
and  on  his  application  and  upon  an  order  of  the 
court  reauinng  it,  he  and  the  present  defendants 
executea  and  delivered  the  bond  in  suit,  which 
was,  on  his  motion,  approved  and  filed,  whereupon 
he  was  permitted  by  the  court  to  continue  nis 
guardianship  until  his  resignation  and  the  ap- 
pointment 01 '  his  successor. 


4v  October  14,  1874,  in  pursuance  of  the  order 
of  court,  he  filed  his  final  account,  which  was 
audited  and  settled  November  24,  1874,  !>howing 
a  bahince  due  his  ward  of  $4,126.84,  which  he 
was  ordered  to  pay  over  to  plaintiff,  but  has 
failed  to4o  so,  except  a  small  amount  stated. 

5.  That  prior  to  tne  giving  of  thepresent  bond, 
April  3,  1871,  he  had  received  $5,000  or  more  of 
his  ward's  moneys,  and  had  in  his  hands,  in  fact, 
said  sum  of  $4,126.84  at  the  date  of  his  final 
settlement,  which,  on  demand,  he  refused  to  pay 
over. 

We  have  not  been  furnished  with  a  copy  of 
the  judgment  of  the  court,  making  the  appoint- 
ment of  Bell  in  1856,  but  it  i^  averred  that  Bell 
was  then  appointed  guardian  of  the  said  Caro- 
line F.  Cooper,  who  was  then  an  infant,  and,  as 
the  plaintiff  was  informed  and  believes,  a  person 
»  of  unsound  mind ;  and  it  is  averred  there  was  no 
express  adjudication  by  the  court,  upon  what 
grounds  the  appointment  was  made:  that  is, 
whether  she  was  a  minor,  or  of  unsound  mind,  or 
both. 

The  court  having  iurisdiction  on  either  or  on 
both  grounds,  to  make  the  appointment,  its  var 
lidity  cannot  be  inquired  into  coUaterly,  though 
the  record  is  silent  as  to  the  particular  ground 
upon  which  the  appointment  was  made.  Shroyer 
V.  Richmond,  16  (Jnio  St.  455.  Neither  upon  this 
state  of  facts  does  the  presumption  arise,  that 
the  appointmetit  was  maae  solely  on  the  eroundof 
infancy. 

For  over  seven  years  after  the  ward's  majority, 
Bell  acted  as  guardian  of  a  lunatic.  The  court 
so  recognized  him  as  her  legal  guardian  by  re- 
ceiving and  settling  his  accounts,  b^  ordering 
and  approving  a  new  bond  and  allowing  him  to 
continue  to  act,  though  the  record  showed  she 
was  over  age,  by  accepting  his  resignation  and 
appointing  his  successor  as  guardian  of  a  luna- 
tic. AU'tnis  is  utterly,  inconsistent  with  the 
presumption  that  the  appointment  was  made  on 
the  ground  of  infancy  alone,  but  is  in  harmony 
with  the  presumption  that  the  judgment  of  the 
court,  by  which  ne  was  appointed,  was  either 
based  on  the  unsoundness  of  mind,  or  of  that,  as 
well  as  infancy. 

In  the  absence  of  an  expresis  adjudication  of 
the  grounds  for  this  appointment  to  the  contrary, 
and  m  view  of  the  fact  that,  after  the  ward  ar- 
rived of  age,  the  court  continued  for  several 
years  to  judicially  recognize  him  as  thelesal 
guardian,  we  are  authorized  to  presume  that  tnis 
appointment  covered  both  disabilities,  the  lu- 
nacy as  well  as  the  infancy. 

This  being  so,  the  court  was  authorized  by  sec- 
tion 8  of  the  guardian  act  to  order  and  approve 
this  bond. 

The  condition  being  for  the  faithful  discharge 
by  Bell  of  his  duties  as  such  guardian,  as  re- 
quired by  law,  his  sureties  are  liable  thereon  for 
a  breach  of  the  condition. 

Judgments  of  the  district  court  and  of  the 
court  qS,  common  pleas  reversed. 

[This  case  will  appear  in  86  O.  8.] 
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Phillips,  AssifiNEE, 

V, 
Ross,  KT  AL. 


Where  a  probate  Jiidi^e  reinoveH  an  asHiKiice  In  truHt  for 
for  the  beneAt  of  creditorH,  and  orders  hini  to  deliver  to 
his  sucopasor  the  pro]>ert\'  and  etfects  in  Ms  hands  be- 
longing'to  the  trust  estate*^  which  order  lie  fails  to  com- 
ply witli.  an  action  will  lie  upf»n  the  bond  of  sucli  as- 
Klgnee,  in  favor  of  his  successor,  to  recover  the  damages 
resulting  from  the  failure  to  ci>mpl3'  with  such  order. 

Error  to  the  District  Court  of  Mui«kingiim 
County. 

In  June,  18(51,  E.E.  Henderson,  by  deed  of  that 
date,  conveyed  iind  assigned  all  hi.s  property  to 
James  P.  Ross,  in  trust  for  the  benefit  of  liiscred- 
itor.^.  Ross  accepted  the  trust  and  executed  the 
bond  rei|uired  by  section  1  of  the  act  reguhitin^ 
the  mode  of  administering  assignments  in  trust 
fbr  the  benefit  of  creditors  (1  S.  &  C.  709),  with  his 
co-defendants,  John  Bell  and  James  M.  Lane,  as 
his  sureties. 

On  May  29,  18GC,  Ross  filed  a  statement  of  his 
account  in  settlement  of  his  trust  in  the  probate 
court,  and  upon  exceptions  thereto,  the  court 
found  a  balance  of  8766.44  in  his  bands  for  dis- 
tribution among  creditors.  Failing  to  account 
for  this  sum  the  probate  judge  subsequently  re- 
moved him,  as  assignee,  and  appointed  the  plain- 
tiff in  his  stead,  and  ordered  said  Ross  to  paj' 
over  to  the  plaintiff  the  said  sum  of  money,  and 
interest  thereon,  from  the  date  of  said  settle- 
ment. 

Upon  the  failure  of  Ross  to  comply  with  such 
order  the  plaintiff  brought  an  action  ui)on  said 
bond  to  recover  said  sum  and  interest.    To  the 

etition  setting  out  the  facts,  the  defendants 
ill  and  Lane  demurred  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court 
of  common  pleas  sustained  the  demurrer,  and 
dismissed  the  petition,  and  the  district  court  af- 
firmed the^  judgment.  To,  reverse  these  judg- 
ments is  the  object  of  this  proceeding  in  error. 

T.  J.  Taylor,  for  plaintiff  in  error. 

L.  P.  Mai*sh,  for  aefendant  in  error. 

By  the  Court. 

Section  14  of  the  act  regulating  th(;  mode  of 
administering  assignments  in  trust  for  the  bene- 
fit of  creditors  (1  8.  &  C.  712),  authorizes  the  pro- 
bate judge  to  remove  the  assignee  for  good  cause, 
and  to  appoint  another  in  his  stead,  and  to  make 
and  enforce  all  orders  necessary  to  cause  the 
property  and  effects  belonging  to  the  trust  estate 
to  l^  delivered  to  the  newly  appointed  trustee. 
Section  1  of  the  same  act,  requires  the  trustee  to 
whom  the  debtor's  property  was  assigned  to  en- 
ter into  an  undertaking  payable  to  the  State,  in 
such  sum  and  with  such  sureties  as  shall  be  ap- 

g roved  by  the  probate  judge,  conditioned  for  the 
kithful  performance,  by  said  trustee,  of  his  du- 
ties accoraing  to  law,  and  authorizes  an  action  to 
be  brought  on  said  undertaking  against  the  as- 
siRnee  and  his  sureties,  by  anv  person  injured  by 
the  misconduct^  or  neglect  of  dutv,of  the  assignee 
in  regard  to  said  trust.    The  failure  of  Ross,  the 
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assignee,  to  pay  over  to  his  successor  tlie  amount 
of  the  trust  estate,  found  to  be  in  his  hands,  and 
which  the  probate  judge,  on  his  removal,  ordered 
him  to  pay  over,  was  a  clear  neglect  of  dutv,  for 
which  he  and  his  sureties  were  liable  on  his  bond, 
and  liable,  we  think,  to  the  plaintiff.  The  plain- 
tiff was  the  representative  of  all  persons  entitled 
to  the  fund  to  ))e  distributed,  and,  within  the 
meaning  of  the  statute,  was  a  person  injured  by 
the  failure  of  Ross  to  pay  over  the  fund  in  his 
hands,  belonging  to  the  trust  estate. 

Judgment  of  the  district  court  and  of  the  court 
of  common  pleas  reversed,  and  cause  remanded 
to  the  common  pleas  for  further  proceedings. 

[This  case  will  appear  in  36  0.  S.] 

SUPREME  COURT  OF  OHIO. 


The  State  of  Ohio  on  relation  of  Charles  Par- 

ROTT  AND  Others 


r. 


The  Board  of  PrBUc  Works  of  the  State  of 

Ohio. 


1.  The  Kjpecial  appropriation  act  of  May  13, 1S7S  (75  Oliio 
L.  539),  Whereby  tlie  tioard  of  public  works  wan  limited 
to  9*20,000  of  the  appropriation  from  the  general  revenue 
in  the  purchase  orareages,  etc.,  required  to  keep  the  pub- 
lic works  in  repair,  was  not  intended  as  a  limitation  upon 
the  power  to  purchase  implements  necessary  to  keep  the 
worKS  in  repair,  as  conferred  upon  the  l>oard  by  the  act 
of  April  4, 1850  (Revised  Statutes,  1901),  nor  upon  the 
power  of  tlieljoard  to  use  tlie  income  of  the  public  works, 
arising  from  tolls,  Anes  and  water  rents,  for  the  purchase 
of  sucli  necessary  implements,  as  appropriated  b^'  such 
special  act.  And  although  the  appropriation  thus  made 
expired,  by  constitutional  limitation,  at  tlie  end  of  two 
years,  a  like  appropriation  was  made  in  the  general  ap- 
propriation act  of  1880. 

2.  The  board  of  public  works  having  purchased  from 
the  lessees  of  the  public  works  certain  dredgeft,  etc.,  for 
1^,820,  to  be  paid  as  follows:  ^2Q,000  in  hand,  and 
balance  in  eciual  payments  at  three  and  six  months,  and 
being  afterward  advised,  and  beleiving  that,  the  promise 
to  pay  in  excess  of  ^20,600  was  unauthoriZiCd  and  void : 
Resofoedf  to  pay  on  such  contract  the  said  sum  of  |20,000, 
leavijig  it  to  the  lessees  to  obtain  a  ratification  of  the  con- 
tract by  the  general  assembly,  and  an  appropriation  to 
pay  the  balance ;  and,  thereupon,  the  lessees,  with  knowl- 
edge of  said  resolution,  accepted  the  ig>20,000.  JUelfi,  That 
the  lessees  were  not  thereby  precluded  from,  demanding 
payment  fh>m  tho  board,  in  accordance  with  the  terms 
of  the  contract. 

3.  The  state  is  not  bound  b}'  the  terms  of  a  general 
statute,  unless  it  be  so  expressly  enacted. 

4.  In  the  absence  of  a  statute  requiring  it,  or  a  promise 
to  pay  It,  interest  cannot  be  adjudged  against  the  state 
for  dbiay  in  the  payment  of  money. 

6.  In  a  proceeding  in  mandamus,  where  judsment  is 
given  for  the  plaintiff, section  0753 of  the  RevIseoStatutes 
does  not  authorize  the  assessment  of  damages  against  the 
state  in  favor  of  the  relator. 

Mandamus. 

Previous  to  the  year  1801,  the  public  works  of  the  state 
were  under  the  exclusive  control  of  the  board  of  public 
works.  Daring  that  year,  the  public  works  were  leased 
to  the  relators  fbr  a  term  of  ten  years,  which  was  after- 
ward extended  ten  years  more.  In  1878,  the  lessees  hav- 
ing abandoned  the  public  works,  because  of  an  alleged 
violation  of  the  contract  of  lease,  the  general  assembly, 
by  joint  resolution  adopted  May  11,  required  the  board  of 
public  works  to  take  immediate  possession  thereof.  On 
the  18th  of  the  same  month,  the  board,  being  in  posses- 
sion of  the  works,  entered  into  an  agreement  with  the 
leasees  for  the  purchase  of  dredges,  boats,  tools  and  other 
implementa  neoeaMiy  to  keep  the  public  works  in  repair 
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suid  fit  for  navigatiou,and  agreed  to  pay  thorefor  the  muiii 
of  188,820  in  three  payments,  to  wit :  t^,000  In  cash  and 
the  baUnoe  in  two  equal  payments  in  three  and  six 
months. 

The  propertj'  so  purchased,  havitij^  been  on  the  day  of 
sale  delivered  by  the  lessees  to  the  board,  on  May  2:1,  the 
board,  by  proper  warrant  japon  the  state  treasury,  did 
cause  the  said  sum  of  120,000  to  be  paid  to  the  lessees ;  but 
upon  maturity  of  said  deferred  payments,  the  boahi  neg- 
lected and  refused  to  pay  the  same,  or  cause  tlie  same,  or 
any  part  thereof,  to  lye  paid,  and  hsve  liitherto  so'  neg- 
lected and  refused. 

Whereupon,  on  this  showing,  and  tlie  further  allega- 
tion that  there  is,  in  the  treasury  of  the  state  of  Ohio, 
subject  to  the  order  and  control  of  said  board,  more  than 
140,000,  applicable  to  the  payment  of  said  indebtedness, 
an  alternative  writ  of  mandamus,  upon  the  relation  of 
said  lessees,  has  been  issued  by  this  court,  commanding 
said  board  to  issue  its  warrant  to  the  auditor  of  state  in 
favor  of  said  relators  for  the  amount  due  them  (including 
interest)  on  said  contract,  or  show  cause  why  the  name  is 
not  done. 

By  answer,  the  board  of  publit*  works  shows  for  cause 
why  they  have  not  complied  with  the  command  of  this 
writ,  certain  matters  which  are  sufficiently  stated  in  the 
opinion  of  the  court.  . 

The  cause  is  now  submitted  on  demurrer  to  this  answer. 

J.T.  Holmes  and  George  K.  Nash,  aitomey-generai,  for 
defendant. 

MoIlvaink,  C.  J. 

In  the  first  place,  the  defendants  claim  that,  at  the  time 
the  agreement  was  made,  there  was  no  authority  or  power 
in  the  board  of  public  works  to  purchase  dredges,  boats 
and  other  implements  at  a  price  in  excess  of  |20,000,  and, 
therefore,  the  agreement  to  pay  In  excess  of  that  sum  is 
void.  This  claim  is  based  on  an  act  passed  May  13, 1878, 
entitled,  **An  act  to  appropriate  money  to  repair  the  pab- 
lic  works  and  render  them  fit  for  navigation."  By  tliis 
act,  in  addition  to  tolls,  fines  and  water-rents  of  the  pnb- 
lic  works,  the  sum  of  130,000,  from  the  general  revenue 
of  the  state,  wab  appropriated  '*  for  the  purpose  of  putting 
said  workift  in  such  state  of  repair  as  will  prevent  an  over- 
fiow,  and  render  them  fit  for  use  at  the  opening  of  navi- 
gation," and  it  was  provided,  that  of  said  sum  of  930,000, 
**  that  not  exceeding  120,000"  «  •  »  **  may  be  used  in 
leasing  or  purchasing  the  necessary  dredges,  and  other 
boats,  implements,  tools,  horses  and  mules,  required  to 
keep  said  works  in  repair."  In  this  statute  we  find  no 
limitation  upon  the  power  of  the  board  hi  making  such 
purchases.  The  limiution  is  solely  upon  the  use  of  the 
appropriation  from  the  general  revenue.  If  necessary, 
any  sum  in  excess  of  |20,000,  to  l)e  paid  for  such  imple- 
ments, might  have  been  taken  from  the  tolls,  fines  and 
water-rents  of  the  public  works.  So  that,  in  this  act  of 
appropriation,  there  was  ample  provision  made  for  the 
payment  of  the  whole  amount  of  relator's  claim,  pro- 
vided only,  that  in  addition  to  the  920,000,  the  receipts  of 
tolls,  fines  and  water-rents  should  prove  sufficient  to  make 
up  the  amount. 

Ample  power  to  enter  Into  the  contract  with  the  relate 
brs  was  conferred  upon  the  board  of  public  works,  by  the 
act  of  April  4, 1859,  entitled,  "An  act  conferring  certain 
powers  on,  and  prescribing  certain  duties  of,  the  board  of 
public  works."  Although  the  necessity  for  the  exercise 
of  the  powers  herein  conferred  was,  in  a  great  measure, 
suspended  during  the  time  the  Icjfwees  were  in  possession 
of  the  public  works,  It  was  fully  revived  (the  act  not  hav- 
ing been  repealed)  as  soon  as  the  bopud  was  again  put  in 
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1878.  And  here  it  may  be  remarked,  that  the  necessity 
and  propriety  of  making  the  purchase,  at  the  time  and 
under  the  circum^tanoes,  are  not  questioned  ;  while,  on 
the  other  hand,  it  appears  that  the  purchase  was  very  ad- 
vantageous to  the  state. 

In  the  next  place,  it  is  claimed  that  the  funds  in  the 
treasury,  subject  to  the  control  of  the  board,  are  not  appli- 
cable to  the  payment  of  relator*s  demand.  It  is  true  that 
the  special  appropriation  act  of  May  13,  1878,  canuot  now 
be  looked  to  as  an  autliority  for  using, the  funds  in  the 
treasury  for  such  payment,  as  section  22  of  article  2  of  tiie 
ocmstltutlon  provides,  "No  money  shall  be  drawn  from  tlic 
treasury  except  in  pursuance  of  a  specific  appropriation 
made  by  law  ;  and  no  appropriation  sliall  be  made  for  a 
longer  period  than  two  years."  But  section  2  of  the  gen- 
eral appropriation  act  of  April  15,  1880  (77  Ohio  L.  254) 
provides,  **  That  there  is  hereby  appropriated  from  any 
money  coming  into  the  treasury,  as  receipts  from  the 
public  works,  the  following  sums,  to  wit :  For  the  main- 
tenance, repairs,  (K>uipensation  of  superintendent,  and 
other  employes  of  the  public  works,  not  otherwise  here- 
in provided  for,  the  receipts  ftx>m  tolls,  rents,  fines  and 
other  income,  heretofore,  and  since  the  15th  day  of  No- 
vemlxsr,  1870,  received  or  hereafter  arising  from  the  use  of 
the  public  works,  not  otherwise  appropriated."  Tlie 
funds  in  the  treasury  sought  to  be  reached  are  of  this  de- 
scription, and  we  see  no  reason  why  they  should  not  be 
used  for  the  payment  of  relator's  claim.  To  hold  that 
this  appropriation  can  be  applied  only  to  liabilities  in- 
curred after  the  passage  of  the  act,  would  l>e  unjust  and 
unwarranted. 

The  answer  further  sets  up,  tliat  on  May  23,  1878,  the 
contract  with  relators  was  modified  by  the  board  of  pub- 
lic works,  by  the  following  action,  as  recorded  upon  its 
minutes : 

*'  Board  met.  Present,  Messrs.  Thatcher,  Schilder  and 
Bvans. 

'*TI  e  aitomey-generai  verbally  submitted  his  opinion, 
as  requested  yesterday,  to  the  effect  that  the  board  could 
not  exceed  in  the  purchase  of  the  boats,  tools,  Sbc.,  of  the 
lessees,  the  sum  oi  |20,000,  appropriated  for  that  purpose. 

'*  On  motion  of  Mr.  Evans,  the  following  preamble  and 
order  were  then  adopted  by  a  unanimous  vote  of  the 
board,  to  wit : 

'*  WherecUf  This  board,  on  Saturday,  the  18th  inst,,  re- 
solved to  buy  the  dredges,  boats,  tools,  ^c,  belonging  to 
the  lessees  of  the  public  works  of  this  state,  at  the  sum 
of  938,8'<^,  under  the  erroneous  impression  that  the  board 
could  use  a  part  of  the  revenue  of  the  public  works,  in 
their  purchase,  in  part,  and 

"  WherecUt  The  attorney-general  has  given  his  opinion 
that  no  such  use  can  be  made  of  the  revenues  of  the  pub> 
lie  works,  under  the  existing  laws ;  therefore, 

**Re9olvedf  That  the  terms  of  said  agreement  to  pur- 
chase be  modified  in  this,  to  wit :  That  the  board  of  pub> 
lie  works  will  now  pay  to  said  late  lessees  the  sum  of  $20,- 
000  on  account  of  said  tools,  dfcc,  the  same  being  the 
amount  appropriated  for  that  purpose,  May  13, 1878,  lear- 
Ing  the  lessees  to  depend  upon  the  affirmanoeof  said  con- 
tract of  purchase  by  the  general  assembly,  and  the  mak- 
ing of  the  necessary  appropriation  to  pay  the  remainder 
of  said  consideration  to  the  general  assembly. 

"Thereupon,  on  motion  of  Mr.  Schilder,  the  following 
order  was  adopted,  to  wit : 

*'  Ordered,  That  the  president  of  this  board  isssne  his 
check  on  the  auditor  of  the  state  in  favor  of  the  leasees  of 
the  public  If orks  for  120,000,  on  aocount  of  the  purchase 
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of  dredges,  ItoaU,  horses,  tools  and  Implements,  bought 
of  them  on  Uie  18th  inst.,  as  per  schedule  furnished." 

And  it  is  :iverred  that  relators,  with  full  knowledge  of 
the  above  aciion  of  the  board,  acquiesced  therein,  and  re- 
ceived the  p  lynient  of  said  |20,000. 

It  is  quite  evident,  that  the  sole  inducement  which  led 
to  the  action  of  the  board  on  the  23d  inst.,  was  the  belief 
iuducod  by  the  opinion  of  the  attorney-general,  that  the 
contract  of  the  18th  inst.  was  void  for  want  of  power  iii 
the  board  to  make  it,  and  the  sole  object  of  such  action 
wss  to  affirm  the  contract  as  far  us  was  in  the  (Xiwcr  of  the 
board,  leaving  it  to  the  les^islature  to  ratify  the  unauthor- 
ised stipulations. 

Except  for  this  belief,  which  we  have  already  Hhown 
was  erroneous,  no  such  action  would  have  been  taken  by 
the  board  ;  and  certainly  any  acquiescence  on  the  part  of 
the  lessees  to  a  modification  of  the  contract  (if  any  were 
shown)  mast  be  attributed  to  the  same  mistake.  But  the 
onl}'  fact,  or  act  of  the  lessees  tending  to  show  ac<|uies- 
ccnce  in  a  modification  of  the  agreement  of  the  18th  inst. 
was  the  receipt  of  the  $20,000,  after  knowledge  of  the  ac- 
tion of  the  board  on  the  2:5d.  This,  is  not  sufficient  to' 
bind  the  lessees  to  such  moditication.  The  payment  and 
receipt  of  the  |20,000  were  in  strict  accordance  with  the 
contract  of  the  18th.  Plainly,  there  was  no  consideration 
moving  to  or  from  either  party,  to  induce  or  support  a 
modification  of  the  contract,  and,  for  all  that  appears,  the 
relators  may  Insist  upon  the  original  terms  of  the  agree- 
ment. 

It  is  also  Insisted  by  the  defendants,  that  the  claim 
of  relators,  boing  one  against  the  State,  interest  tliereon 
cannot  be  allowed. 

On  the  other  hand.  It  is  claimed  that  the  relators  are 
within  the  terms  and  meaning  of  the  statute  which  pro- 
vides "  That  all  creditors  shall  be  entitled  to  receive  in- 
terest on  all  money  after  the  same  shall  become  due, 
either  on  bond,  bill,  promissory  note,  or  other  instrument 
of  writing,  or  contract  for  money  or  property."  That 
the  words  of  this  statute  are  broad  enough  to  embrace 
the  claim  of  relators  Is  not  disputed ;  but  It  is  contended 
that  the  state  is  not  embraced  within  the  general  words 
of  a  statute,  and  can  be  held  to  be  within  the  purview  of 
itatute  only  when  so  declared  expressly  or  by  necessary' 
Implication.- 

The  doctrine  seems  to  be,  that  a  sovereign  state,  which 
3an  make  and  unmake  laws,  in  prescribing  general  laws 
intends  thereby  to  regulate  the  conduct  of  subjects  only, 
and  not  Its  own  conduct. 

It  is  a  familiar  doctrine,  that  a  state  is  not  affected  by 
the  statute  of  limitation,  however  general  its  terms  may 
be.  Oreen  Township  v,  Campbell,  16  Ohio  St.  11 ;  Josse- 
lyn  V.  Stone,  28  Miss.  753.  Upon  the  same  principle,  It 
has  been  held,  that  a  statute  providing  that  **  costs  shall 
follow  the  event  of  every  action  or  petition,"  does  not  ap- 
ply to  a  party  prevailing  against  the  state  even  in  a  civil 
cause.  State  v.  Klnne,  41  N.  H.  238.  Indeed,  the  doc- 
trine of  the  common  law  expressed  in  the  maxim,  *'  The 
king  is  not  bound  by  any  statute.  If  he  be  not  expressly 
named  to  be  so  bo<lnd  "  (Broom  Leg.  Max.  61),  ap)»lle8  to 
states  in  this  country  as  well.  Moreover,  upon  the  same 
principle  rests  the  well-settled  doctrine  that  a  state  is  not 
liable  to  be  sued  at  the  Instance  of  a  cltiasen.  Not  be- 
cause a  dtiaen  may  not  have  a  just  claim  against  the  state 
or  may  not  suffer  Injury  at  the  hands  of  the  state ;  but 
because  it  must  be  assumed  that  the  state  will  ever  be 
ready  and  willing  to  act  justlv  toward  its  citizens  in  the 
absence  of  statutes  or  the  intervention  of  courts.  Coster 
V.  Mayor,  48  N.  T. 


In  view  of  these  principles,  we  nnist  hold  thaitliesUiftOt 
as  a  debtor,  is  not  within  the  purview  of  the  statnte 
above  quoted,  and  cannot  be  adjudged  to  pay  interest 
uix>n  any  claim  against  her  in  the  absence  of  a  promise, 
expi-essed  or  implied,  to  do  so ;  and  it  is  not  claimed  thai 
any  such  promise  has  been  made  to  relators.  Attorney- 
General  V,  Cape  Fear  Navigation  Co.  2  Ired.  Eq.  444;  Au- 
ditorial Board  v.  Aries,  15  Texas,  72  ;  State  v.  Thompson, 
o  English  (Ark.)  01;  9  OpinionH  of  Attorneys-General, 
57. 

It  Is  Muggesteil,  however,  that  even  in  the  absence  of  a 
statute,  or  an  agreement,  requiring  the  state  to  pay  inter- 
est upon  reIator*s  claim,  that  damages  In  place  of  interest, 
might  be  awarded,  under  section  tt753  of  the  revised  staU 
utes,  which  provides,  *'  If  Judgment  be  given  for  the 
plaintiff,  the  relator  may  recover  damages  which  he  lias 
sustained,  to  be  asceitained  by  the  court,  or  a  Jury,  or  by 
a  referee,  or  master,  as  in  a  civil  action."  This  section 
certainly  does  not  contemplate  an  award  of  damages 
against  the  state,  in  whose  name  alone  the  writ  of  man- 
damus can  be  prosecuted.  And  to  assess  damages  in 
this  case  to  be  paid  out  of  raonevs  In  the  treasury  belong- 
ing to  the  state,  would  be  in  effect  an  assessment  against 
the  state.  And  to  asses  them  against  the  members  of  the 
board  of  public  works  would  be  unjust,  for  several  rea- 
sons: 1st.  The  members  now  composing  the  board,  .and 
sued,  are  not  the  same  members  wlio  composed  the  board 
during  the  greater  part  of  the  time  during  which  pay* 
ment  has  been  delayed.  2d.  The  delay  has  been  occa- 
sioned by  an  honest  conviction  that  there  was  no  autho- 
rity In  the  board  to  make  payment. 

If  the  relators  have  been  injured  by  delay  in  making 
payment,  they  can  look  only  to  the  general  assembly  for 
redress. 

Peremptory  writ  awarded. 

[This  case  will  appear  in  36  O.  S.] 


♦  »» 


A  SOLICITOR  STRUCK  OFF  THE  ROLLS. 


''In  the  Queen's  Bench  Division^  qi\  Saturday 
the  2l8t  inst.,  an  application  was  made,  at  the 
instance  of  the  Incorporated  Law  Society,  to 
strike  William  Henry  James  Pook.  solicitor,  of 
Greenwich,  off  the  rolls  for  misconduct.  He  had 
received  for  his  client  a  considerable  sum  of 
money — about  £400 — for  payment  to  his  cred- 
itors ;  and  though  he  had,  with  hit^  client's  sub- 
sequent assent,  applied  part  of  the  money  to  the 
payment  of  a  debt  due  to  himself,  and  had  idso 
applied  a  small  portion  to  the  payment  of  other 
creditors,  he  had  applied  the  larger  portion  to 
his  own  use.  But  ne  had,  since  these  proceed- 
ings, made  full  restitution.  Lord  Colerioge  said 
that  he  and  his- brother  Bowen,  having  taken 
time  to  consider  the  case,  had  come  to  the  con- 
clusion that  there  was  nothing  to  mitigate  the 
sentence  they  felt  compelled  to  pronounce.  It 
was  obvious  that  the  restitution  so  recently  made 
was  made  under  pressure  and  from  fear,  and 
could  not  be  taken  into  account.  He  was  a  per- 
son clothed  with  a  character  of  exceptional  re- 
sponsibility, and  invested  by  the  court  itself 
with  powers  which  might  be  abused.  He  was 
the  omcer  of  the  court,  and  was  accredited  to  the 
world  hy  the  court  itself,  and  in  that  character 
he  was  intrusted  with  the  confidence  of  clients 
in  matters  often  of  the  most    delicate  and    in^- 
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portant  nature.  Honor  and  honcnty,  therefore/ 
were  of  the  very  essence  ot  the  character  of  a 
solicitor ;  and  if  a  person  showed  by  his  conduct 
that  he  was  unfit  to  exercise  those  exceptional 
powers  with  which  he  was  entrusted,  the  ctmrt 
nad  no  alternative  but  to  take  those  powers 
from  him.  Sorry  as  they  were,  therefore,  to  have 
to  take  such  a  course,  they  had  no  alternative 
but  to  order  that  Mr.  Pook's  name  be  struck  off 
the  rollfl. — Law  Journal^  London,   May  28,   1881. 


#  > » 


Infant — Injury  to  while  on  the  Track — Question  of 
Contributoiy  Negligence. — Where  a  child  two  years 
old  strays  away  from  his  home,  without  the 
knowledge  or  consent  of  his  parents,  and  jjocs 
upon  a  railroad  track,  whicji  is  about  one  hun- 
dred feet  from  hib'  home,  and  within  three  min- 
utes after  leaving  his  home  he  is  injured  by  a 
car  belonging  to  the  railroad  compan}^  running 
over  him.  Held^  that  it  cannot  be  said,  as  a 
matter  of  law,  that  the  failure  of  the  parents  to 
keep  the  child  away  from  the  railroad  track, 
yr  SLR  perse  culpable  negligence  contributing  to 
the  injury.  Smith  v,  Atcnison,  Topeka  &  Santa 
Fe  Railroad  Co.,  25  Kans. 

Where  a  railroad  track  is  constructed  in  a 
populous  neighborhood,  near  a  city,  and  chil- 
dren and  others  often  go  upon  the  track,  and  a 
portion  of  the  track  has  a  steep  graae  down 
which  cars.will  run  with  great  force  when  the 
brakes  are  loosened :  and  the  persons  operating 
the  road  loosen  the  orakes  of  a  car  loaded  with 
coal,  and  let  it  run  down  this  steep  grade,  with- 
out any  person  being  on  the  car,  or  any  means 
of  stopping  it,  and  without  first  looking  to  see 
whether  the  track  was  clear,  or  whether  any 
person  was  on  the  track  or  not ;  and  a  child,  who 
was  on  the  track,  was  run  over  and  injured ;  and 
there  is  a  conflict  in  the  evidence  as  to  whether 
the  child  could  have  been  seen  by  the  persons 
operating  the  road,  before  they  lo6sened  the 
brakes,  ffdci,  that  the  court  cannot  say,  as  a 
matter  of  law,  that  the  persons  operating  the 
road  were  not  guiltj^  of  negligence ;  but  it  is  a 
question  of  fact  which  should  be  submitted  to 
tne  lury. 

Where  a  ;railroad  companj^  owns  a  switch 
track,  constructed  from  the  main  track  to  a  coal 
shaft  belonging  to  a  mining  com  pan  v  ;  and 'the 
railroad  company  furnishes  cars  to  this  mining 
company  to  be  loaded  with  coal,  and  when  loaded, 
permits  the  mining  company  to  loosen  the  brakes 
of  the  cars  so  that  the  cars  will  run  down  the 
steep  grade  of  the  switch  track  to  a  point  where 
the  track  is  level  j  and  the  mining  company 
after  loading  a  certain  car,  negligently  loosens  the 
brakes  thereof  and  allows  the  cars  to  run  down 
the  steep  grade  of  the  switch  track,  and  over  a 
child,  and  thereby  injures  it.  Held^  that  the 
railroad  company  is  responsible  for  the  injury. 

McLSter  and  Servant, -^Action  for  Loss  of  Service  of 
Daughter, — Exemplary  Damages, — Evidence  of  D^endanVs 
Property, — A  father  may  recover  for  loss  of  service  of 
bis  infim.t  daughter,  caused  by  her  being  gotten  with 
an  Illegitimate  child,  notwithstanding  she  was  not  at 
the  time  actually  in  the  service  of  the  father  (but  in  that 
of  the  defendant),  if  he  stiU  retained  the  legal  right  to 
reclaim  such  service. 


While  the  cannr  of  action  in  such  a  «-aso  is  technically 
the  loHS  of  service,  the  Jury  are  not  confined  to  the  actual 
pecuniary  loss,  but  nuiy  award  exemplary  or  punitory' 
damages;  and  evidence  is  admimiblo  to  show  the  de- 
fendant'K  pecuniary  condition. 

It  is  no  obJe<*tioii  to  the  maintenance  of  an  action  r«>r 
seducing  the  plaintiflTs  daughter  that  defendant  pro- 
cured the  sexual  intercourse  by  force,  fjavery  v.  Crooks. 
Supreme  Court  of  Wisconsin. 


■♦■♦- 


Partnership. — Bank  Deposit  in  the  Name  of  One  part- 
ner,—  f'seof  Firm  A'aiiitf  by  Surviving  Partner, — Partner- 
skip  of  Agents. — Where  one  of  two  partners  carrying 
on  business  in  his  own  name  deposits  monevs  of  the 
firm  in  liis  own  name  in  bank,  suc*h  funds  belonging  to 
the  (inn,  the  other  partner  will  have  the  right  to  change 
the  account  during  the  life  of  the  partner  in  whose  name 
the  dcptmlt  wan  made,  and  place  it  to  the  crcnlit  of  the 
linn  af*<'niuit,  and,  aftor  his  death,  to  (;hc<;k  it  out  as 
surviving  partner.  But  if  the  same  was  tlio  private 
means  oft  he  partner  so  depositing,  the  other  will  have 
no  power  to  control  it  or  clieck  it  out  during  the  life  of 
the  depositor,  or  after  his  death. 

A  surviving  partner  has  the  right  to  use  the  firm  name 
in  which  to  transact  his  business.  A  check  .drawn  on  a 
bank  by  him,  either  in  the  firm  name  or  in  his  own 
name  as  surviving  partner,  when  paid,  will  protect  the 
bank. 

Where  a  person  engaged  as  an  agent  in  the  sale  of 
manufactured  articles  on  a  commission,  forms  a  partner- 
ship with  another,  and  the  firm  continues  the  business, 
it  will  be  a  continuance  of  the  agency,  not  only  to  sell, 
but  also  to  collect  for  articles  prevfousl}'  solo,  for  the 
princip:<l.  And  such  money,  when  collected,  over  and 
above  the  commissions  allowed,  l)elongs  to  the  principal 
or  original  owner,  and  does  not  l>ecome  the  property  of 
the  agents  selling.  The  Commercial  National  Bank  v. 
Proctor.    Supreme  Court  of  llUnois. 


-♦-♦' 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Sept.  7. 1881. 

1161.  John  B.  Jones  v.  Franklin  Insurance  Co.  Frror 
to  the  District  Court  of  Licking  County.  C.  H.  Kibler 
for  plaintiff;  J.  Buckingham  for  defendant. 

1162.  J.  B.  Jones  v.  Clara  Conley.  Error  to  the  Dis- 
trict Court  of  Licking  County.  G.  Atherton  and  J.  B. 
Jones  for  plaintitl';  Charles  Follett,ft  Son  for  defhndant. 

1163.  WUliam  Campbell  v.  Enslev  D.  O.  CampbeU. 
Error  to  to  the  District  Court  of  Licking  County.  C.  H. 
Kibler  for  plaintiff. 

1154.  Elisha  Wilkinson  et  al.  v.  Commissionen  of 
Preble  County.  Error  to  tlie  District  Court  of  Preble 
County.  Robert  Miller  and  M.  L.  Holt  fbr  plaintiff: 
Foos  it  fHsher  and  Thomas  MUlikin  for  defendants. 

1165.  Theodore  W.  Moore  v,  Wm.  H.  Given.  Erroi  to 
the  District  Court  of  Muskingum  County.  T.  J.  Taylor 
for  plaintiff. 

U56.  Plympton  J.  Liles  v,  Jacob  J.  Gaster.  Error  to 
the  District  Court  of  Wyandot  County.  John  D.  Sears 
for  plaintiff;  McKelly  A  Hare  for  defendant. 

1157.  Edward  B.  Clark  et  al.  v.  Maria  McDonald.  Er- 
ror to  the  District  Court  of  Ross  County.  Hall  ft  Boi»t- 
wick  for  plaintiff. 

1158.  John  Rice  v.  George  Riloe  et  al.  Error  to  the 
District  Court  of  Morrow  County.  Olds  A  Dickey  fbr 
plaintiff;    H.  L.  Beebe  for  defendants. 

1160.  A.  W.  Thompson  et  al.  v.  Thomas  Maaale  et  al. 
Error  to  the  District  Court  of  Ross  County.  P.  C.  Smith 
and  Vanmeter  A  S.  for  plaintiflh ;  McCfintick  A  Smith 
for  defendants. 

1160.  Frank  J.  Bonewita  v.  Van  Wert  County  Bank 
et  al.  Error  to  the  District  Court  of  Van  Wert  County. 
W.  J.  Beers  for  plaintiff;  I.  N.  Alexander  for  defendants. 

1161.  Theresa  Bisenberg  v,  Marx  Albert  et  al.  Error 
to  the  District  Court  of  Belmont  County.  J.  H.  Collins 
for  plaintiff. 

1162.  The  Baltimore  A  Ohio  R.  R.  Co.  v.  Ira  Lewis  et 
al.  Error  to  the  District  Court  of  Belmont  County.  J. 
H.  CoUins  for  plaintiff. 
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(s)ftio  hrgtw  Jourital^ 


COLUMBUS,  OHIO,    : 


:    SEPT.  16,  1881. 


PERSONAL. 


—Thomas  H.  Kelley,  of  the  Cincinnati  Bar,  wan  in  the 
dty  Tuesday  of  thia  week  and  favored  the  Law  Journal 
office  with  a  call. 

—Hon.  Henry  C  Noble  han  returned  from  hia  aumnfler 
Mtay  at  Lake  Chautauqua,  where  the  pure  air  and  pleasant 
surroundings  must  surely  agree  with  him,  judging  from 
his  hale  and  hearty  looks. 

— W.  P.  Richardson,  Esq.,  of  Marietta,  stopped  in 
Oolumbits  a  short  time,  the  first  of  the  week,  on  his  way 
home  from  a  summer's  sojourn  in  the  West.  Mr. 
Richardson  had  some  business  with  the  Supreme  Court, 
which  he  transacted  with  his  Honor,  Judge  Okey,  who  is 
the  onl3'  rerident  Justice  of  the  Court  to  answer  calls 
made  here  in  vacation.  The  Law  Journal  was  please<i 
to  meet  Brother  Richardson. 

—Hon.  John  McCIure,  Ex-Chief  Justice  of  the  Su- 
preme Court  of  Arlcansas,  spent  several  days  in  Coluiii- 
boM.  last  week,  visiting  old  friends.  Judge  McClure  is 
an  old  Ohio  man,  who  was  Chief  Justice  of  his  adppted 
State  (Arkansas)  at  the. time  of  the  Brooks- Baxter  ex- 
citement, a  few  years  ago,  wlien  the  Court  was  called 
upon  to  decide  as  to  who  was,  in  law,  the  Oovernor. 
Tlie  Judge  now  being  clear  of  oMcial  duties,  is  enjoying 
the  Inxnry  of  a  handsome  practice  in  the  law,  which  his 
well-known  ability  righteously  brings  forth. 


♦  •♦ 


OBITUARY. 


WilliB  W.  Powers,  Esq.,  ofvthe  Mahoning 
County  Bar,  died  last  week,  and  was  buried 
9,t  Toungstown  on  Saturday. 

Although  young  in  years  he  was  old  and 
well  learned  in  the  true  principles  of  taan- 
ho^,  honor  and  firm  friendship.  We  were 
boys  together  when  he  attended  College  in 
Pennsylvania.  We  were  together  when  he 
was  a  law  student  at  Pittsburgh.  We  gave 
hinka  hearty  grasp  of  the  hand,  and  bid  him 
Qoil  speed  when,  crowned  twith  the  title  of 
attorney  and  counselor,  he  entered  upon  a 
bright  professional  career.  Within  the  last 
year  he  was  admitted  to  the  Ohio  bar  and 
located  at  Youngstown,  where  his  prospects 
were  most  flattering.  His  love  of  home  and 
family  was  one  of  the  admirable  character- 
istics of  his  affectionate  nature,  and  we  know 
how  well  he  was  loved  in  return  by  the  mem- 
bers of  that  bright  home  circle,  within  which 
we  were  often  gathered  together  in  days  past. 
With  the  members  of  his  family,  we  mourn 
their  loss,  and   in  their  affliction  they  have 


our  sincerest   sympathy,  for  we  know  how 
greatly  he  will  be  missed. 


» > » 


The  Supreme  Court  of  Ohio  will  convene 
September  26. 


♦  •■»■ 


'  Thb  time  for  business  in  our  County  Courts 
is  at  hand,  but  so  great  is  the  power  of  poli- 
tics over  law  and  justice,  that  Courts  must 
g^ve  way  to  political  pressure  and  allow  the 
channels  of  justice  to  remain  closed  until 
after  the  election. 


#  >  • 


Number  one  of  "The  Law-Central,"  a 
monthly  magazine  devoted  to  the  interests  of 
the  legal  profession,  has  just  reached  us  from 
Washington,  D.  C.  The  Central  is  edited 
by  William  R.,  Smith,  Esq.,  and  starts  out 
with  sixty-four  pages  of  valuable  reading 
matter,  which  on  its  face  will  surely  pilot 
this  new  monthly  into  the  good  graces  of 
the  profession  at  once^  Terms  $5.00  pei 
annum.    Single  copies  50  cents. 


♦  »♦ 


QUESTIONS  IN  THE  LAW. 

We  have  reciMved  the  following  queries  from 
subscribers  : 

No.  1.  A  person  is  arrested  for  the  violation 
of  an  ordinance  of  a  village.  The  ordinance 
does  not  make  imprisonment  a  partjof  the  pun- 
ishment, but  imposes  a  penalty  not  exceeding 
fifty  dollars.  The  accused  demands  a  jury  trial. 
There  is  another  ordinance  of  the  village  pro- 
viding for  impaneling  a  jury  /'tn  cases  nAere  the 
party  is  entitled  to  trial  by  jury. ^'  Would  the  ac- 
cused in  this  case,  under  the  Constitution,  Art. 
1,  §  10,  and  the  Revised  Statutes  §§  1323  to 
1830,  and  §  1839,  be  entitled  to  a  trial  by  jury? 

No.  2^  Has  any  Court  decided  that  bees  kept 
in  proximity  to  the  dwelling  house  of  another 
are  a  nuisance  before  real  injury  is  done  by  them? 
Would  an  injunction  be  granted  to  restrain  the 
keeping  of  the  animals? 


♦  » » 


"Step  by  step,"  reads  the  French  proverb,  *-one 
goes  very  far."  "Nothing  is  impossible,"  says 
Mirebeau,  "to  a  man  who  can  and  will.  This  is 
the  only  rule  of  success."  "  Have  you  ever  en- 
tered a  cottage,  or  traveled  in  a  coach ;  ever  talked 
with  a  peasant  in  a  field,  or  loitered  with  a  me- 
chanic at  the  loom?"  asked  Sir  Edward  Bulwer 
Lytton,  "  without  finding  that  each  of  these  men 
has  a  talent  you. have  not?" 
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THE  PUNISHMENT  OF    ATTEMPTS    AND 

THE  DEFENCE  OF  INSANITY  IN 

CAPITAL  CASES. 


The  recent  attempt  upon  the  life  of  the 
President  has  naturally  attracted  attention  to 
the  state  of  the  criminal  laws  of  the  country 
with  reference  to  the  punishment  of  the  crime 
committed  and  the  effect  of  the  defence  of  in- 
sanity. That  there  should  be,  as  there  clearly 
is,  general  dissatisfaction  with  the  law  as  it 
stands  upon  these  points  is  natural,  and  no  time 
could  be  fitter  than  the  present  for  the  consider- 

.  ation  of  such  matters. 

The  law  regulating  the  punishment  of  attempts 
to  commit  crime  is,  of  course,  chiefly  statutory ; 

!  but   all   statutes,    and'    the    rules    when   the 

'  offence  attemptea  is  not  statutory,  agree  in 
affixing  a  lighter  punishment  to  the  attempt 
than  to  the  completed  crime.  This  distinc- 
tion seems  neither  logical  nor  sensible.  Much 
discussion  has  recently  been  had  over  the  proper 

I  definition  of  an  '^attempt,"  in  which  the  late 
Chief  Justice  of  Englana,  the  authors  of  the 
proposed  criminal  code  ci  New  York,  and 
numerous   other    persons  fi|(ure;  bui    the   one 

Soint  here  material,  and  which  is  certainly  un- 
isputed,  is  that  an  attempt  only  fails  of  oeing 
a  crime  by  the  operation  of  some  cause  outside 
of  the  act  or  control  of  the  criminal ;  that  he  has 
done  all  that  he  could,  with  the  intent  of  com- 
mitting a  given  offence^  but  that  his  endeavor 
is  renoerea  ineffectual  in  spite  of  himself. 

Now  it  does  not  seem,  on  any  just  theory  of 
crimes  and  punishment,  that  such  failure  should 
effect  the  position  of  the  criminal.  The  theory 
of  punishment  for  crime  is  twofold.  In  crimes 
where  the  pNehalty  is  not  death  it  is  designed  to 
deter  the  criminal  from  repeating  the  o£fence  for 
which  the  punishment  is  imposed,  and  to  deter 
others^  by  tne  example  of  that  punishment,  from 
committing  similar  offenses.  In  capital  cases, 
while  the  deterrent  effect  df  the  example  is  cer- 
tainly one  element,  another^  and  an  equally 
important  one,  is  the  protection  of  society  by 
the  destruction  of  one  whose  existence  is  a  con- 
stant menace  to  its  members. 
In  either  view  of  the  case,  and  whatever  the 

Eunishment,  can  these  reasons  for  enforcing  it 
e  less  potent  or  effective  in  the  case  of  an  at- 
tempt than  in  that  of  a  completed  crime  ?  To 
take  the  present  case :  the  criminal,  with  the 
design  of  committing  murder,  does  an  act  which 
is  calculated  to  produce  that  effect,  and  which 
under  ordinary  circumstances  might  do  so.  The 
victim,  being  a  man  of  strong  ooi^itution,  care- 
fully treated,  and  supplied  with  the  best  medical 
advice,  recovers  from  the  effect  of  the  injuries 
received.  Does  this  in  the  mind  of  any  one  alter 
the  criminal's  guilt?  Is  he  not  equally  danger- 
ous to  society  ?  Or  if  he  does  not  deserve  the  ex- 
treme penalty  of  the  law  if  his  victim  recovers, 
does  he  any  more  deserve  it  because,  owing  to 
unskillful  treatment  or  a  feeble  body,  he  cues? 
The  question  of  the  deterrent  effisot  ot  his  puniah- 


mehton  others  is  immaterial  here,  because  it 
may  be  presumed  that  any  punishment  will 
exercise  some  such  effect,  and  because  no  one 
attempts,  a  crime  without  intending  its  success. 
On  the  other  ground,  that  of  the  protection  of 
society,  it  is  as  clear  as  anything  can  be  that  the 
attempt  deserves  the  same  punishment  as  the 
crime.  The  theory  here  clearly  is,  that,  in  the 
case  of  capital  offences,  the  existence  of  tne  crim- 
inal is  a  oanger  to  society,  which  must  be  re- 
moved by  his  death ;  and  m  other  cases,  that  one 
who  is  so  depraved  and  dangerous  as  to  commit 
any  given  offence  needs  to  have  his  dangerous 
propensities  restrained  by  the  punishment  at- 
tached to  its  commission  by  the  law.  Now  these 
views  depend  solely  on  the  ekaraeler  of  the  crim- 
inal, and^his  commission  of  the  act  is  only  evi- 
dence of  such  character.  It  is  selected  as  the 
only  Baie  guide  by  which  a  ffovemment  can  pro- 
ceed in  administerins  punisnment,  as  it  is  the 
only  conclusive  proof  of  that  tendency  which  is 
punished  as  reprehensihle. 

But  an  attempt  is  as  conclusive  evidence  as  is 
the  committed  crime.  If  an  assassin  shoots,  stabs, 
or  otherwise  assaults  another  with  evident  intent 
to  take  his  life,  the  death  of  the  victim  does  not 
go  one  step  fi&rther  than  does  the  bet  of  the  at- 
tempt, to  prove  the  dangerous  character  of  hia 
assailant.  Nor  in  other  cases  of  crime  does  the 
accidental  disappointment  of  the  perpetrator 
take  away  from  the  proof  of  his  criminal  dispo- 
sition which  his  success  would  furnish. 

There  can  be  no  just  or  rational  system  of  pun- 
ishment for  crime  that  is  not  based  on  the  theory 
of  an  evil  and  dangerous  disposition  in  the  crim- 
inal, which  is  to  be  restrained  or  rendered  im- 
potent; and  on  any  such  system  there  can  be 
no  reasonable  distinction  bletween  the  punish- 
ment of  the  complete  offence  and  the  punishment 
of  the  attempt  to  commit  it. 

The  second  point  for  consideration  is  the  de- 
fence of  insanity  in  capital  cases.  This  defence 
has  been  in  such  frequent  use  of  late  years  as  to 
bring  it  much  in^  discredit,  and  very  8lif|ht 
evidence  has  been  sufficient  to  establish  it.  The 
States  may  be  divided  into  three  dassee,  accord- 
ing to  the  rule  of  evidence  prevailing  on  this 
point,  which  varies  grreatly.  In  some  States,  the 
rule  is  that  a  reasonable  doubt  of  the  sanity  of 
the  accused  is  sufficient  for  an  ac<]uittal;  in 
others,  the  prisoner  must  establish  his  insanity 
by  a  preponderance  of  evidence:  while  in  New 
Jersey  the  late  Chief  Justice  Homblower  laid 
down  the  rule  that  the  accused  must  establish 
his  insanity  in  the  same  way  that  the  State 
must  establish  his  guilt,  ie.  beyond  a  reasonable 
doubt. 

The  reason  for  this  difference  is  easily  seen ; 
the  first  view  being  based  on  the  genend  pre- 
sumption of  innocence,  and  the  latter  two  on  the 
technical  theory  of  a  idea  of  confession  sod 
avoidance.  The  syllogism  in  the  first  case  is 
this :  — 

A  reasonable  doubt  of  guilt  must  aonuit ; 

A  reasonable  doubt  of  sanity  is  a  reaaonahle 
doubt  of  guilt ;  ergo^ 
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A  reasonable  doubt  of  sanity  must  acquit. 
In  the  second  case  it  is  this :  — 

A  party  pleading  new  matter  must  prove   it; 

The  deience  of  insanity  is  a  plea  of  new  mat- 
ter; ergOj 

A  party  pleading  insanity  must  prove  his  plea. 
In  the  thini  case  there  are  two:  — 

(a)  A  defendant  is  as  to  new  matter  pleaded 
as  the  prosecution  as  to  the  matter  alleged  agaipst 
him; 

Insanity  is  new  matter ;  ergo^ 

A  defendant  is  to  his  plea  of  insanity  as  the 
prosecution  to  the  charge. 

(6)  The  prosecution  must  prove  its  case  be- 
yond a  reasonable  doubt; 

The  defendant  is  to  his  insanity  as  the  prose- 
cution to  its  case ;  ergo. 

The  defendant  must  prove  his  insanity  beyond 
a  reasonable  doubt. 

The  first  of  the  views  above  referred  to  is  un- 
doubtedly the  most  prevalent,  and  under  such  a 
rule  it  IS,  of  course,  as  experience  has  shown, 
easy  to  obtain  the  acquittal  of  almost  any  mur- 
derer on  the  plea  of  insanity.  As  an  example  of 
what  may  be  done  with  such  a  plea  by  a  judge 
desirous  of  acquitting  an  influential  criminal, 
the  outrageous  charge  of  Mr.  Justice  Hogeboom, 
of  the  Supreme  court  of  New  York,  in  the  well- 
known  case  of  The  People  v.  Cole,  is  interesting 
and  instructive.  It  may  be  questioned  whether 
the  doctrine  of  a  reasonable  doubt  has  ever  been 
carried  so  far,  and  it  is  to  be  hoped  for  the  credit 
of  the  bench  and  the  safety  of  society  that  it 
never  will  be  again. 

But  behind  and  beyond  the  question  of  what 
proof  of  insanity  should  be  required  lies  the 
question,  which  does  not  seem  to  have  occurred 
to  many  people,  —whether  insanity  should  be  a 
defence  in  capital  cases  at  all.  It  may  seem  at 
first  startline  to  put  it  as  a  debatable  matter,  but 
that  it  is  at  least  open  to  argument,  a  little  con- 
sideration will  show.  Capital  puishment  dififers 
from  other  forms  of  punishment  in  that  it  is  no 
part  of  its  aim  to  work  any  reformation  in  the 
criminal.  'The  two  aims  of  punishment  in  gen- 
eral are.  however,  as  prominent  here  as  any- 
where else.  These  aims  are,  1st,  to  prevent  re- 
petition of  the  ofiTense  by  the  criminal;  2d,  to 
prevent  the  commission  of  the  ofiTense  by  others. 
Both  kinds  of  punisnmcnt  rely  on  ^e  same  means 
of  effecting  the  second  object*,  which  is  the  dread 
of  the  punishment  inflicted  in  a  given  case;  but 
to  effect  the  former  object  capital  punishment 
removes  from  the  criminal  all  power  of  ever  act- 
ing at  all,  while  milder  forms  rely  upon  the 
dread  of  again  incurring  them,  to  induce  the 
criminal  to  abandon  his  evil  ways.  The  theory 
of  the  two  clearly  is,  that  one  wno  commits  the 
higher  offenses  is  supposed  to  be  so  depraved 
that  nothing  but  his  oeath  can  protect  society 
from  him,  while  in  other  cases  it  is  supposed 
that  less  extreme  measures  will  sufiSce. 

Now,  if  these  views  are  applied  to  the  case  of  a 
lunatic  it  will  be  seen  that  every  argument  that 
can  be  adduced  to  show  the  necessity  for  the 
death  of  a  sane  murderer  has  tenfold  weight  in 


case  of  an  insane  murderer.  K  it  be  hopeless 
that  a  sane  murderer  should  ever  cease  to  be 
dangerous,  it  is  certainly  so  in  the  case  of  a  lu- 
nrtic.  He  is  possessed  of  an  insane  delusion, 
under  the  influence  of  which  he  has  committea 
one  murder  and  may  commit  others,  or  (if  we 
except  the  theory  of  "  emotional  insanity  ")  he 
is  liable  under  certain  circumstances  to  be  so 
much  excited  as  to  be  irresponsible,  and  in  that 
state  to  commit  murder,  if  committed  to  an 
asylum,  he  may  so  far  improve  as  to  be  dis-. 
charged  as  cured,  and  yet  he  may  have  a  recur- 
rence of  dementia  which  may  again  impel  him  to 
a  performance  of  new  crimes.  Society  is  never 
safe  while  he  lives. 

In  considering  this  matter,  the  province  of 
human  law  must  carefully  be  borne  in  mind. 
With  the  measure  of  the  moral  guilt  of  an 
offender  it  has  ^lothing  to  do.  Its  only  prov- 
ince is  to  protect  the  society  which  estab- 
lishes it,  and.  to  punish  such  acts  as  are  harm- 
ful to  society,  regardless  of  their  moral  aspects. 
It  is  easy  to  see  that  this  has  been  practicidly 
recognized  to  be  true,  in  spite  of  some  iso- 
lated instances  of  an  attempt  to  make  the 
law  cover  all  moral  offences,  as  in  the  case  of 
many  of  the  early  enactments  of  the  New 
England    colonies ;    and    the    converse   of   the 

f)roposition  which  the  Puritans  strove  to  estab- 
ish,  that  all  moral  offences  should  be  held  legal 
offences,  is  seen  in  the'  numerous  acts  every- 
where in  force  prohibiting  under  various  pen- 
alties acts  in  themselves  perfectly  proper. 

Now,  it  is  only  by  a  confusion  of  ideas  upon 
this  matter  of  the  province  of  the  law  that 
insanity  has  been  hela  to  be  a  defence  in  capital 
cases.  There  may  be  and  frequently  is  no  moral 
guilt  attached  to  the  act  of  an  insane  murderer 
and  it  is  due  to  a  certain  feeling  in  the  public 
mind  that  a  person  not  morally  guilty  should 
not  be  punished  for  his  act,  that  his  lack  of 
responsioility  has  been  held  a  defence. 

This  feeling  is  reasonable  enough  when 
applied  to  punishments  not  capital,  but  to  what 
is  called  '^  capital  punishment'  it  has  no  proper 
application ;  and  this  for  the  reason  that  capital 
punishment  is  in  fact  not  punishment  at  ail.  It 
IS  of  the  essence  of  punishment  that  it  should 
have  an  ulterior  end  beyond  the  infliction  of 
the  penalty,  and  this  ulterior  end  (as  to  the 
criminal)  is  that  he,  by  experiencing  the  pen- 
alty for  his  offence,  should  be  deterred  from  a 
repetition  of  the  crime.  It  would,  in  general, 
be  manifestly  vain  to  hope  for  such  an  effect 
upon  a  lunatic,  and  therefore  such  punishments 
are  not  applicable  to  him. 

But  in  capital  cases  the  only  aim  of  the  law 
is  to  destroy  tne  offender,  and  remove  by  his 
death  a  danger  to  society  which  can  be  removed 
in  no  other  way.  The  danger  to  society  from  an 
insane  murderer  is  at  least  as  great  as  from  a 
sane  murderer,  and  society  has  as  much  need  for 
protection  in  the  one  case  as  in  the  other  If  it 
is  vain  to  hope  that  the  sane  murderer,  who  is 
open  to  the  effects  of  milder  penalties  can  be 
rendered  harmless  while  he  lives,  it  ia  still  more 
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80  in  the  case  of  an  insane  murderer,  upon 
whom  milder  penalties  would  have  no  efiect. 
Every  argument  that  will  apply  in  favor  of  the 
death  penalty  at  all,  will  apply  with  greater 
force  in  the  case  of  the  insane  than  in  that  of 
the  sane,  with  perhaps  one  seeming  exception. 
This  exception  is  that  of  the  argument  de- 
rived from  the  deterrent  effect  of  the  example 
upon  others  who  might  be  tempted  to  commit 
the  same  crime.  Of  course,  if  insanit}'  were  no 
defence  it  would  never  be  falsely  set  up  by  one 
accused  of  murder ;  but  would  the  death  penalty 
have  any  deterrent  effect  upon  those  not  yet 

Smilty  ?  It  would  certainly  take  away  one  hope 
or  escape  from  the  sane  murderer  in  posse,  and 
it  may  be  doubted  whether  it  would  not  have 
some  eftect  upon  the  insane,  who  certainly  seem 
sometimes  to  calculate  upon  the  immunity 
which  their  state  affords  them.  But  whether 
this  be  so  or  not  is  really  immaterial.  The 
great  object  of  the  death  penalty  is  the  death  of 
the  criminal,  and  this  being  attained,  and 
society  being  freed  from  the  menace  of  his  exist- 
ence, the  rest  is  but  of  secondary  importance. 

It  is  too  late  now  to  altar  the  law  so  as  to 
cover  the  President's  assailant,  but  apart  from 
the  considerations  attached  to  this  particular 
case,  the  safety  of  the  public  no  less  than  that 
of  its  rulers  requires  these  two  amendments  to 
the  general  law.  Let  us  have  no  man  escape 
the  consequences  of  his  crime  because  he  is 
happily  foiled  in  completing  it,  and  let  us 
destroy  an  insane  murd!erer  as  we  do  anj  one  or 
anything  else  whose  continued  existence  threat- 
ens the  general  safety. — Edward  B.  Hill,  New 
York,  in  American  Law  Reniew, 
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First  National  Bank, 

V. 

Hbnry  Fowlbr,  bt  al. 


1.  A  pTomlaaory  note  oontainiDs  the  words,  "  I  prom- 
iae  to  psy  to  the  order  of  myself,"  having  been  signed  by 
two  persons  and  placed  by  one  of  them  in  the  hands  of 
the  other  to  be  by  him  put  in. circulation  for  his  own  ben- 
efit, the  latter  may.  before  the  note  is  ^ue,  by  indorsing 
bis  name  thereon,  invest  a  bmia  ftdt  holder  with  a  oom- 

Elete  title  thereto,  although  ihe  name  of  the  other  maker 
I  not  so  indorsed. 

2.  In  violation  of  an  agreement  between  principal  and 
fcurety  in  a  promissory  note,  the  principal  transferred  the 
note,  nefore  due,  as  collateral  security  for  an  extension 
often  daya  in  the  time  of  payment  of  a  protested  draft 
for  a  less  amount,  the  person  receiving  the  collateral 
acting  in  good  faith,  and  having  no  knowledge  of  such 
agreement :  JieU,  that  the  title  of  saoh  holder,  to  the 
extent  of  the  draft,  is  valid. 

Error  to  the  Ooort  of  Common  Pleas  of  TtumbnU 
County.    Beserved  In  the  Dlstrlot  CouH^ 

On  September  28,  1874,  the  Flnit  National  Bank  of 
Warren,  plaintiff  in  error,  brought  suit  in  the  Court  of 
Common  Pleas  of  TmmbuU  County,  against  Henry  Fow- 
ler and  James  H.'HnmlBton,  defendants  in  error,  on« 
promissory  note  executed  to  the  plaintiff  by  the  defend- 
ants for  91,067.25,  dated  AprU  16, 1874,  and  payable  four 
months  after  date. 

An  answer  and  a  reply  were  flled,  and  the  oai^e  was 
sofamitted  to  a  Jury,  which  Jury  returned  a  veidiot  for 


the  defendants,  on  which  verdict  Judgment  was  rendered. 
The  plaintiff  having  prosecuted  error  in  the  district  oouit, 
that  court  reserved  the  case  to  this  court  for  dedillon. 

The  fltcts,  80  far  as  it  is  material  to  state  them,  are  as 
follows :    On  Biay  24, 1873,  Nathan  B.  Tyler,  at  Warren 
In  Trumbull  County,  filled  the  blanks  in  a  printed  note, 
and  signed  it.    The  instrument  was  then  in  the  follow- 
ing form : 

**Wabren,  O.,  May  24, 1873. 

**  $1,000.  Four  months  after  date,  I  promise  to  pay  to 
the  order  of  myself  one  thousand  dollars,  at  TrambuU 
National  Bank,  Warren,  O.,  value  received. 

N.  B.  Tylbb." 

On  the  same  day  he  took  the  note  to  Henry  Fowler, 
residing  in  a  village  in  the  same  county,  and  the  evidence 
tended  to  show  that  he  represented  to  him  that  he  needed 
money  and  wished  to  get  the  note  discounted  at  the  bank 
named  therein,  which  representation  Fowler  believed  to 
be  true,  and  at  the  request  of  Tyler  then  signed  his  name 
on  the  note  below  that  of  Tyler,  and  handed  the  paper  to 
him.  There  was  also  evidence  tending  to  show  that  both 
Tyler  and  Fowler  believed  that  Fowler  had  then  done 
everything  necessary  to  be  done  in  order  to  clothe  T^ler 
with  full  authority  to  dispose  of  the  note  and  transfer  a 
complete  legal  title  to  any  person,  for  his  (Tyler's)  own 
benefit. 

Tyler  was  then  indebted  to  the  plaintiff  in  error  In  the 
sum  of  1460.56,  money  paid  by  it  to  Tyler  for  hia  draft 
for  that  amount  on  G.  Elcher,  known  as  the  Canton  drsfl, 
and  also  in  the  sum  of  |500  on  a  promissory  note  falling 
due  that  day.  Indorsed  by  John  Koehler. 

On  the  day  of  the  execution  of  the  note  by  lyier  and 
Fowler,  Tyler  presented  it  to  the  plaintiff  in  error  for  dis- 
count, but  discount  was  reftised.  The  plaintiff  in  error 
was  willing  to  take  it  as  collateral  security.  Tyler  said 
he  could  take  up  the  draft  in  ten  days,  and  the  plaintiff 
In  error  desired  the  collateral  security  that  he  would  per- 
form his  obligation.  Nothing  was  .said  with  express  ref- 
erence to  collateral  security  for  the  Koehler  note.  T^lar 
agreed  to  transfer  the  note  of  Fowler  and  himself  as  col- 
lateral security,  and  thereupon  wrote  his  name  aoroaa  the 
back  of  It  and  delivered  it  to  the  plaintiff  In  error.  The 
name  of  Fowler  was  never  Indorsed  on  the  note.  Eri- 
dence  was  given  that  the  plaintiff  in  error,  had  no  knowl- 
edge of  any  understanding  between  Tylet  and  Fowler  as 
to  the  manner  in  which  the  note  execute^  by  them 
should  be  disposed  of  .by  Tyler. 

On  April  16,  1874,  Tyler  being  in  falling  cJrcnmstnneea, 
Fowler  as  principal,  and  James  H.  Humiaton  as  suretyy 
executed  to  the  plaintiff  In  error  the  note  vpon  w^hich 
this  Hult  was  prosecuted,  and  took  up  the  note  execated 
by  Tyler  and  Fowler.  Subsequently,  Fbwler  obtained 
Judgment  against  Tyler  on  the  latter  note,  but  daring 
the  trial  of  this  case,  tendered  to  the  plaintiff  in  error  an 
assignment  of  that  Judgment. 

A  bill  of  exceptions  was  taken  during  the  term,  eetiing 
forth  certain  requests  by  the  plaintiff  in  error  for  instmo- 
tions  to  the  Jury,  the  charge  given,  and  exceptions  to  the 
refusal  of  the  court  to  charge  as  requested,  as  well  ea  to 
the  charge  given.  Among  other  things  which  the  plelnt- 
iff  in  error  requestedpWas  that  the  Jury  be  ohaiged  mm  fol- 
lows :  '*  That  the  defendant  Fowler  was  bound  by  what- 
ever disposition  Tyler  made  of  the  note.  In  the  ordinmzy 
course  of  business,  unless  the  tranaferse  had  notioe  of 
some  special  arrangement  between  said  l^ler  and  Fowler, 
limiting  Tyler's  authority  In  the  nee  of  the  note.*'  Tbe 
oourt  refused  so  to  ohaige,  and  on  the  contrary  chmiged, 
among  other  things,  aaMUowa:    *«If  thedefsndeniPtov- 
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ler  did  not  aathorise  the  uae  made  of  the  old  note,  and  in 
no  manner  aaeented  thereto,  being  a  mere  aurety  upon 
the  note,  he  waa  not  liable  upon  it  when  received  by  the 
plaintifT  aa  a  aecurity  or  pledge  for  the  payment  of  the 
Cknton  draft  within  ten  daya.*'  And  again :  **  In  order 
to  tranafer  the  legal  title  of  the  note,  aa  commercial  paper, 
the  note  ahoold  have  been  indorsed  by  both  '^yler  and 
Fowler." 

The  case  waa  decided  in  this  oonrt  daring  the  term  of 
Oilmore,  C.  J. 
E.  B.  Taylor,  for  plaintiff  in  error. 
O.  M.  Tattle,  for  defendants  in  error. 
Okbt,  J. 

On  the  trial  of  this  case  the  teatimony  waa  qaite  con- 
flicting. We  do  not  find  it  neoesaary  to  expresa  any  opin- 
ion aa  to  the  preponderance  of  the  evidence.  Of  coarse 
the  plaintiff  in  error  waa  entitled  to  recover,  if  Fbwler 
and  Hamiston,  at  the  time  they  executed  the  note  sued  on 
in  this  case,  knew  the  terms  upon  which  the  note  of 
lyier  and  Fowler  waa  held.  Equally  dear  it  certainly  ia^ 
that  the  plaintiff  in  error  waa  not  entitled  to  recover  if  it 
concealed  from  the  defendants  in  error  the  terms  upon 
which  it  held  that  note,  and  thereby  induced'  the  execu- 
tion of  the  note  here  in  auit.  The  question  is  aa  to  the 
liability  of  the  defendants  in  error  upon  the  assumption 
that  without  their  fault,  or  the  fault  of  the  plaintiff  in 
error,  they  were  ignorant  of  those  terms.  In  that  caae 
their  liability  ahould  be  meaaured  by  the  liability  of 
Fowler  09  the  note  executed  by  hlmaelf  and  Tyler.  The 
requesta  for  inatructiona  to  the  Jury,  the  refusal  to  charge 
SB  requested,  and  the  charge  given,  in  connection  with  the 
tendency  of  certain  teatimony  aet  forth  In  the  statement 
of  file  case,  fairly  present  the  queetion  as  to  the  liability 
of  Fowler  on  the  Tyler-Fowler  note  in  the  latter  view, 
and  require  ua  to  say  whether  the  action  of  the  court  in 
that  reapect  was  or  waa  not  erroneous. 

The  note  executed  by  Tyler  and  Fbwler  waa  what  is 
known  as  an  irregular  instrument.  Bylea  on  Bills  (dth 
Am.ed.)«90;  1  Daniel  on  Neg.  Inat.  U  128, 148.  Although 
signed  by  both  of  them,  its  terms  are,  "  I  promiae  to  pay 
to  the  order  of  myself  one  thousand  dollara."  Where  a 
note  signed  by  .two  or  more  persons  is  payable  to  the  order 
of  one  of  them,  it  beoomea  effectual  when  he  writea  hia 
name  upon  the  instrument  and  puts  it  in  droulation.  If 
it  is  payable^n  terma,  to  the  order  of  two  of  the  makera, 
the  aame  thing  muac  be  done  by  both  of  them  in  order  to 
veat  in  the  holder  a  legal  title;  A  note  payable  to  the 
maker'a  own  order  ia  wholly  void  until  indorsed  by  him 
•and  put  in  droulation,  but  becomes  by  such  tranafer  a 
valid  promissory  note  in  the  handa  of  a  bona  flde  holder, 
and  is,  in  eflisot,  payable  to  bearer. 

The  only  indorsement  made  upon  the  note  by  Tyler 
and  Fowler,  waa  that  made  by  Tyler  by  writing  his  name 
on  the  htudk  of  the  inatmment.  Waa  the  court  warranted 
in  saying^ to  the  Jury  that,  "in  order  to  transfer  the  legal 
title  of  the  note,  aa  commercial  paper,  the  note  ahould 
have  been  indorsed  by  both  Tyler  and  Fbwler  T  "  In  our 
opinion  this  queetion  must  be  answered  in  the  negative 
upon  three  grounda. 

FinL  Where  a  note  the  terma  of  which  are,  "  I  prom- 
iae to  pay,"  ia  slgpied  by  more  than  one  person,  it  may  be 
read,  **  We  or  either  of  ua  promiae  to  pay."  Wallace  v. 
Jewell,  21  Ohio  8t.  188.  Here  the  instrument  ia  aigned  by 
two  persona,  and  ita  language  ia,  "  I  promiae  to  pay  to 
the  order  of  myself  one  thousand  dollars."  No 
greater  violence  ia  done  to  language  hy  reading  it,  *'  We 
or  dtber  of  ua  promiae  to  paiy  to  the  order  of  ouraelvea  or 
either  of  na,"  than  waa  done  in  Wallaoe  v.  feweU;  and 


we  think  where  such  interpretation  ia  in  harmony  with 
what  seems  to  have  been  the  intention  of  the  parties,  the 
instrument  may  be  ao  read.  Conner  v,  Routh,  7  How. 
(Miss.)  176;  Boyd  v.  Brot hereon,  10  Wend.  93;  Pearson 
V.  Stoddard,  0  Gray,  199;  Higley  v.  Xewell,  28  Iowa,  616. 

Second.  Parol  evidence  ia  inaamlssible  to  vary  the 
terms  of  a  promissory  note;  but  where  the  instrument 
is  of  the  class  we  are  now  conaidering,  parol  evidence 
may  be  admitted  to  explain  it.  MoCrary  v.  Caakey,  27 
Geo.  64;  Taylor  v.  Strickland,  87  Ala.  642;  Kelsey  v. 
Hlbbe,  13  Ohio  St.  840.  *'  If  you  can  conatrue  an  inatm- 
ment by  parol  evidence,  where  that  inatrument  ia  ambigu- 
oua,  in  such  manner  aa  not  to  contradict  it,  you  are  ai 
liberty  to  do  ao.  Parke,  B.,  in  Goldahede  v.  Swan,  1 
Welsby,  H.  A  G.  154,  158.  And  Prof.  Pardons  saya: 
**  Where  the  lang^uage  of  a  note  ia  capable  of  two  mean- 
inga,  parol  evidence  may  direct  the  proper  choice  to  be 
made  between  them."    2  Billa  A  N.  517. 

Third.  The  evidence  ahowa  that  when  Tyler  received 
the  note  from  the  handa  of  Fbwler,  the  latter  intended  to 
inveat  him  with  the  power  to  negotiate  it,  and  to  do  what-, 
ever  waa  necessary  to  be  done  in  order  to  tranafer  a  legal 
title  to  the  instrument.  Tyler,  under  the  drcumstancea, 
waa'  empowered,  on  hia  own  behalf  and  aa  agent  for 
Fowler,  to  inveat  another  with  a  legal  title  to  the  note. 
One  may  be  orally  authoriied  to  indorse  for  another  a 
promissory  note,,  and  where  the  inatrument  ia  in  the 
form  of  the  one  under  oonaideratiouj  the  indorsement 
may  be  made  aa  the  note  waa  indorsed,  if  that  waa  the 
manner  of  indorsement  contemplated  by  the  makera.  1 
Daniel  on  Neg.    Inat.  ((  272-808. 

But  the  defendanta  in  error  daim  that  Tyler  diverted 
the  note  from  the  objed  for  which  it  waa  executed,  and 
hence  Fbwler,  who  executed  the  note  for  the  accommo- 
dation of  Tyler,  waa  dlsdiaiged.  The  note,  aa  we  have 
se^n,  is  an  irregular  instrument,  and  is  payable  at  another 
bank  than  the  plaintiff  in  error;  but  having  been  in- 
dorsed in  the  manner  atated,  if  there  wae  an  underatand- 
ing  between  Fowler  and  Tyler  that  the  latter  had  general 
authority  to  tranafer  the  note,  the  inatrument  diftera,  in 
no  legal  sense,  from  the  most  formal  inatmment,  al- 
though the  plaintiff  in  error  knew  Fbwler  waa  surety. 
Stone  V.  Vance,  6  Ohio,  246;  Riley  v.  Johnaon,  8  Ohio, 
>  526;  Williams  v,  Bosson,  11  Ohio,  62;  CUnton  Bank  v. 
Ayrea,  16  Ohio,  282;  Portage  Co.  Bank  v.  Lane,  8  Ohio  St. 
406;  Erwin  v.  ShafliBr,  9  Ohio  St.  48;  Knox  Co.  Bank  «. 
IJoyd,  18  Ohio  St.  858 ;  Kingaland  v.  Pryor,  88  Ohio  St.  19: 
Indeed,  according  to  the  syllabua,  the  tranafer  of  auch 
note,  even  in  violation  of  an  agreement  between  the 
prindpal  and  aurety,  will  not  diacharge  the  latter,  if  the 
indorsee  had  no  knowledge  of  the  agreement. 

Finally,  it  ia  urged,  in  aupport  of  the  inatmdion  to  the 
Jury,  that  Tyler  had  no  power,  however  fair  the  trauaae-. 
tion  may  have  been  on  the  part  cf  the  plaintiff  in  error^ 
to  pledge  the  note  aa  collateral  aecurity  for  the  payment, 
within  ten  daya,  of  a  proteated  draft  for  I469JS6.  But  the 
podtion  is  not  untenable,  for  there  waa  an  agreement  to 
delay  collection  of  the  draft  for  the  spedfled  time.  Elr- 
win  V.  Shaflbr,  supra;  Roxborough  «.  MesdckyO  Ohio 
St.  448;  1  Danid  on  Keg.  Inst.  H  829-882. 

For  error  in  refudngto  chaiige  aa  requeated,  and  for 
error  in  the  ohaige  aa  given,  in  the  partioulara  indicated 
in  thia  opinion,  the  Judgment  will  be  revened,  and  the 
oauae  remanded  for  a  new  triaL 

Judgment  reversed. 

Boynton,  J.,  dissented. 

[This  caae  will  appear  in  86  a  8,1 
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Daniel  L.  June  et  al 

V. 

John  Purcell. 


1.  The  principle  decided  in  Gkivit  v.  Cliainbers  (3  Ohio. 
496).  that  the  owners  of -lands  sitnate  on  the  banks  of 
navigable  streams  running  through  the  state  are  also 
owners  of  the  beds  of  the  rivers  to  the  middle  of  the 
stream,  as  at  common  law,  has  become  a  rule  of  property, 
and,  irrespective  of  the  question  of  its  original  correct- 
ness^ught  not  to  be  disturbed. 

2.  The  same  rule  applies  to  lands  bordering  on  the  San- 
dusky river,  in  the  tract  of  two  miles  square  surveyed 
and  sold  under  the  act  of  congress  of  April  26, 1816.  3 
Statutes  at  Large,  306. 

3.  Hence,  the  riparian  owner  can  recover  for  sand  tor- 
tiously  taken  from  the  bed  of  the  river. 

Error  to  the  District  Court  of  Sandusky 
County. 

The  original  action  came  into  the  court  of  com- 
mon pleas  by  appeal. 

April  8, 1873,  John  Purcell  filed  his  petition  in 
said  common  pleas  court  against  Daniel  L.  and 
Daniel  S.  June,  setting  forth  that  he  is  the  owner, 
in  fee  simple  and  in  actual  possession,  of  out- 
lots  number  61  and  62,  in  said  city  of  Fremont, 
Sandusky  county^  Ohio,  which  said  lots  were  des- 
ignated m  the  original  survey  thereof  as  tracts 
number  23  and  24  in  the  United  States  Reserva- 
tion of  two  miles  square  at  the  foot  of  the  lower 
rapids  of  the  Sandusky  river.  That  said  lots  or 
tracts  comprise  all  of  the  large  island  in  the  San- 
dusky river,  which  is  a  navigable  stream. 

That  said  Purcell  owns  to  the  center  of  the 
river,  subject,  however,  to  the  right  in  the  pub- 
lic to  navigate  the  same. 

That  a  portion  of  the  bed  of  the  river  im- 
mediately adjacent  to  the  westerly  side  of  said 
island  had,  at  the  time  of  committing  the  wrongs 
complained  of,  risen  so  high  as  to  form  a  distinct 
ridge  or  bar,  which  at  orainary  staee  of  water 
was  left  dry.  That  said  bar  lies  whollv  between 
the  center  of  said  river  and  said  island,  and  con- 
nects with  said  island  by  a  narrow  neck,  bar  or 
ridge. 

That  about  December  1,  1870,  and  at  other 
times  between  that  day  and  the  commencement 
of  this  action,  the  said  Daniel  L.  and  Daniel  S. 
June,  wrongfully  and  unlawfully  entered  upon 
said  premises,  dug  up,  took  and  carried  away 
from  said  bar  or  ridge,  and  converted  to  their 
use,  one  hundred  and  twenty  wagon  loads  of 
said  Purceirs  sand,  earth  and  soil,  being  the 
alluvium  and  accretions  so  as  aforesaid  deposited 
upon  the  bed  and  shore  of  said  river  adjacent  to 
and  on  the  westerly  side  of  said  island,  to  said 
Purceirs  damage,  <fec. 

Daniel  L.  and  Daniel  S.  June,  answering, 
admit: 

That  the  lots  described  in  Purcell's  petition 
comprise  the  large  island  in  the  Sandusky  river, 
which  is  a  navigable  stream.  That  said  island 
is  situate  in  the  city  of  Fremont,  Sandusky 
county,  Ohio,  and  within  the  United  States 
Reservation  of  two  miles  square  at  the  foot  of 
the  lower  rapids  of  the  Sandusky  river. 

They  also  admit   that  during   the  month   of 


December,  1870,  they  caused  to  be  taken  and  re- 
moved from  the  bed  of  the  river,  below  the  low- 
water  mark  thereof,  opposite  said  island  and 
between  it  and  the  center  of  the  river,  about 
sixty  wagon  loads  of  sand.  They  deny  all  state- 
ments of  facts  contained  in  said  PurcelPs  peti- 
tion not  in  this  their  answer  specifically  ad- 
mitted. 

At  the  April  term,  1873,  the  court  found  the 
issues  in  favor  of  the  plaintiff  and  assessed  his 
damages  at  $10  for  which  judgment  was  ren- 
dered. 

The  motion  of  the  defendants  for  a  new  trial 
having  been  overruled,  a  bill  of  exceptions  was 
taken,  embodying  all  the  evidence. 

The  following  are  the  material  parts  of  the 
bill  of  exceptions : 

^'Be  it  remembered,  that  on   the  trial  of  said 
action  to  maintain  the  issues  on  the  part  of  the 
plaintiff,  the  following  facts  were  agreed  to  by 
the  defendants,  and  with   the  consent  of  both 
the  plaintiff  and  defendants,  received  and  con- 
sidered by  the  court  as  evidence  in   said  action 
on  behalf  of  the  plaintiff,  that  is  to  say,  that  at 
the  date  of  the  alleged  trespass  herein,  the  plain- 
tiff was  the  owner  in  fee,  and  was  in  the  actual 
possession  to  the  ordinary  or  low-water  mark,  of 
out-lots  sixty-one  (61)  and  sixtv-two   (62),  the 
same     being    out-lots    twenty-tliree    (23)    and 
twenty-four  (24),  according  to  the  original  sur- 
vey thereof,  in  the  city  of  Fremont,  Sandusky 
countjj,  and  state  of  Ohio.    That  said  out-lots 
comprise  all  of  the  large  islands  in  the  Sandusky 
river,  which  is  a  navigable  stream,  and   within 
the  Reservation  of  two  miles  square  at  the  foot 
of  the  lower  rapids  of  said  river.    That  within 
the  bed  of  said^  river,  on  the  north-west  side  <rf 
said  island,  opposite  the  willow  tree  designated 
in  the  sixth  course  in  the  record  of  the  survey 
and  field   notes   hereto   attached,   and   marked 
exhibit  'A,'  as  being  40  inches   in   diameter, 
bearing  very  much  down  stream,  marked  with 
six  notches,'  and  between  said  island  and   the 
center  or  thread  of  the  stream  there  is  a  sand- 
bar, lying  parallel  with  said  island,  the  result 
of  gradual  and  imperceptible  accretions  to  the 
bed  of  said  river,  which   sand-bar  at   ordinary 
or  low-water,   is   surrounded  by    water.    That 
during  the  month  of  December,  a.  d.  1870,  the 
defendants  dug  up,  took,  and  carried  away  from 
the  north-west  side  of  said   sand-bar,   and   be- 
tween said  island  and  the  center  or  thread  of 
said  stream,  about  60  wagon  loads  of  sand,  of 
the  value  of  ten  dollars.     Whereupon  the  plain- 
tiff   rested.     Thereupon,    the    defendants,    to 
maintain  the  issues  on  their  ^rt,  save,  in  eyi- 
dence  on  the  trial  of  said  action,  the  record  of 
the  plat  and  field  notes  of  a  survey  of  said  out- 
lots,  made  by  the  United  States  in  the   month 
of  July,  A.  D.  1816,  under  and  in  accordance  with 
an  act  of  congress  approved  April    26th,   1816, 
and  'entitled  an  act  providing  for  the  sale  of 
the  tract  of  land  at  the  lower  rapids  of  the  San- 
dusk  v  river,'  of  which  record  a  copy  duly  cer- 
tified is  hereto  attached,  marked  exhibit  'A'  and 
made  part  hereof.    Also,  the  following  facts  were 
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agreed  toby  the  plaintiff,  and,  with  the  con- 
sent of  both  parties,  admitted  and  considered  by 
the  court  as  evidence  on  the  trial  of  said  action 
on  behalf  of  the  defendants,  that  is  to  say,  that 
by  the  survey  of  the  Reservation  of  two  miles 
square  at  the  foot  of  the  lower  rapids  of  the 
Sandusky  river,  made  by  the  Unitea  States,  in 
the  month  of  July,  1816,  under  and  in  accordance 
with  the  act  of  congress  aforesaid,  none  of  the 
subdivisional  lines  of  said  survey  extend  to  or 
embraced  the  bed  oftheriver^  but  that,  on  the 
contrary,  all  of  the  subdivisional  lines  of  said 
survey,  approaching  the  river,  were  so  run  as 
to  extend  only  to  certain  points  on  the  bank  of 
the  river  at  greater  or  less  distances  from  the 
margin  of  ^  the  water,  which  points  are  designa- 
ted by  said  survey  as  corners  to  the  respective 
subdivisions  of  said  Reservation.  And  also  that 
the  river  was  meandered  on  the  bank  thereof, 
to  and  from  said  respective  corners.  And  there- 
upon defendants  rested.  Whereupon  the  court 
found  and  ruled  that  the  aforesaid  act  of  con- 
gress under  which  said  surveys  were  made,  re- 
served only  an  easement  to  the  public  of  the 
right  to  navigate  the  waters  of  said  river,  and 
that  bv  said  act  and  the  said  surveys  of  the 
Unitea  States,  made  under  said  act  as  aforesaid, 
the  boundary  line  of  plaintiff's  said  land  was  not 
restricted  to  the  margin  of  the  w^ter  at  ordi- 
narv  or  low-water  mark,  but  the  same  extended 
to  the  center  or  thread  of  the  stream,  and  that 
the  plaintiff^  being  the  owner  of  the  island  afore- 
said, was  by  virtue  thereof  the  owner  of  the  bed 
of  the  river  opposite  to  said  island  to  the  center 
or  thread  of.  the  stream,  subject  only  to  the  right 
of  the  public  to  navigate  the  waters  thereof,  and 
thereupon  rendered  a  judgment  in  favor  of  the 
plaintiff  against  the  aefendants." 

The  judgment  having  been  affirmed  by  the 
district  court,  the  present  proceeding  in  error  is 
prosecuted  by  the  plaintifb  in  error,  in  this 
court,  to  obtain  the  reversal  of  the  judgments  of 
both  courts. 

Whitb,  J. 

The  ruling  of  the  courts  below  is  in  accordance 
with  the  decision  of  this  court  in  Gavit  v. 
Chambers  decided  in  1828.  3  Ohio,  496.  In 
that  case  it  was  held,  that  in  this  state  the  own- 
ers of  land  situate  on  the  banks  of  navigable 
streams  running  through  the  state,  are  also 
owners  of  the  becb  of  the  rivers  to  the  middle  of 
the  stream,  as  at  common  law.  The  sam^  doc- 
trine has  been  recognized  in  subsequent  cases, 
and  has  become  a  rule  of  property  in  this  state. 
Lamb  v.  Rickets,  11  Ohio,  311 ;  Walker  v.  Board 
of  Public  Works,  16  Ohio,  544.  The  rule  is  in 
accordance  with  the  doctrine  of  the  common 
law,  which  regards  all  non-tidal  streams,  that 
are  navigable  in  fact,  as  mere  highways ;  and 
the  same  rule  prevails  in  most  of  the  states. 

In  Jones  v.  Soulard,  decided  in  I860,  the  rule 
was  applied  by  the  supreme  court  of  the  United 
States,  to  the  Mississippi  river.  In  speaking 
of  the  rule,  it  is  said  in  the  opinion  :  "We  think 
this  aa  a  general  rule  too  well  settled,  as  part  of 


the  American  and  English  law  of  real  property, 
to  be  open  to  discussion.  *  *  *  The  doctrine, 
that  on  rivers  where  the  tide  ebbs  and  flows, 
grants  of  land  are  bounded  by  ordinary  high- 
water  mark,  has  no  application  in  this  case; 
nor  does  the  size  of  the  river  alter  the  rule. 
To  hold  that  it  did,  would  be  a  dangerous  tam- 
pering with  riparian  rights,  involving  litigation 
concerning  the  size  of  rivers  as  matter  of  fact, 
rather  than  proceeding  on  established  principles 
of  law."  24  How.  U.  S.  65.  See  also,  Delaplaine 
V.  C.  <fe  N.  W.  R'y  Co.,  decided  in  1877,  bv  the 
supreme  court  of  Wisconsin,  42  Wis.  214;  and 
Braxton  v.  Bressler,  decided  by  the  supreme  court 
of  Illinois  in  1872,  64  111.  488. 

In  Sloan  v.  Biemiller,  35  Ohio  St.  492.  it  was 
held  that  the  rule  did  not  apply  to  Lake  Erie 
and  its  bays ;  and  a  similar  ruling  was  made  in 
Wisconsin,  in  Delaplaine  v.  C.  &  N.  W.  R!y  Co., 
supra. 

The  plaintiffs  in  error  rely  on  the  case  of  Rail- 
road Company  v,  Schurmier,  decided  by  the  su- 
preme court  of  the  United  States  in  1868.  7 
Wall.  272. 

In  that  case  it  was  declared  that  the  common 
law  rules  of  riparian  ownership  did  not  apply, 
under  the  acts  of  congress,  to  lands  borderine  on 
navigable  non-tidal  streams,  where  the  title  to 
such  lands  is  derived  from  the  United  States. 

But  in  the  8ubse(}uent  case  of  Barney  v  Keokuk 
(94  U.  S,  338),  it  is  said,  whether,  as  rules  of 

S roper ty,  it  would  now  oe  safe  to  change  the 
octrines  of  the  common  law  where  they  have 
been  applied,  is  for  the  several  states  themselves 
to  determine.  '^If  they  choose  to  resign  to  the 
riparian  proprietor,  rights,  which  properljr  be- 
long to  them  in  their  sovereign  capacity,  it  is 
not  for  others  to  raise  objections." 

The  common  law  doctrine,  having  been  incor- 
porated into  the  iurisprudeuce  of  this  state  at  so 
early  a  day,  and  having  been  regarded  as  a.  rule 
of  property  for  more  than  half  a  century,  it  ought 
not  now,  irrespective  of  the  question  of  its  orig- 
inal correctness,  to  be  disturoed.  To  disturb  the 
rule  now,  '^would  be  a  dangerous  tampering 
with  riparian  rights." 

The  decision  in  Gavit  v.  Chambers  related  to 
the  Sandusky  river,  the  same  nver  that  is  in- 
volved in  the  present  cas^;  but  the  land  in 
question  in  that  case  was  surve]^ed  and  sold 
under  the  act  of  May  18, 1796.  Ohio  Land  Laws. 
35.  In  the  present  case  the  land  was  surveyed 
and  sold  uncter  the  act  of  April  26  1816.  3  U. 
S.  Statutes  at  large,  308. 

It  is  contendea  on  behalf  of  the  plaintiflb  in 
error,  that  the  decision  in  Oavit  v.  Chambers 
does  not  apply 'to  the  act  last  named.  It  is  true 
the  case  arose  under  the  former  act,  but  the  doc- 
trine of  the  common  law  which  it  lays  down  in 
regard  to  the  rights  of  riparian  owners  must  be 
kept  in  view  in  giving  construction  and  applica- 
tion to  the  act  now  in  question. 

It  is  admitted  in  the  agreed  statement  that 
«none  of  the  subdivisional  lines  of  the  survey 
extended  to,  or  embraced  the  bed  of  the  river, 
but  that,  on  the  contrary,  all  of  the  subdivisional 
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lines  approaching  the  river  were  so  run  as  to 
extendonly  to  certain  points  on  the  bank  of  the 
river,  at  greater  or  less  distances  from  the  mar- 
gin of  the  water,  which  points  are  designated  hj 
we  survey  as  corners  to  the  respective  subdivi- 
sions of  the  reservation.  And  also  that  the  river 
was  meandered  on  the  bank  thereof,  to  and  from 
said  respective  comers." 

That  the  meander-lines  run  in  surveying  por- 
tions rf  the  public  lands  bordering  upon  navi- 
gable rivers,  are  run,  not  as  boundaries  of  the 
tract,  but  as  a  means  of  ascertaining  the  quantity 
of  land  to  be  paid  for  by  the  purchaser,  was  de- 
cided in  Railroad  Company  v.  Schurmeir,  mpra. 
The  meander-line,  therefore,  in  the  present  in- 
stance, not  being  a  boundary  line,  the  only  boun- 
dary was  the  river ;  and  the  <iuestion  is,  when 
the  boundary  line  of  a  riparian  owner  is  thus 
described,  wnere  is  it  to  oe  located  ?  Gavit  v. 
Chambers  answers,  at  the  middle  of  the  stream, 
as  at  common  law. 

The  act  in  question  provided  for  the  survey 
and  sale  of  the  tract  of  two  miles  square,  at  the 
lower  rapids  of  the  Sandusky  river,  ceded  by  the 
Indians  to  the  United  States,  by  the  trt»aty  of 
Greenville. 

The  second  section  provided  that,  previously 
to  the  disposal  of  the  tract,  the  surveyor-general 
should  re-survey  and  mark  the  exterior  lines  of 
the  tract,  conformably  to  a  survey  previously 
made.  It  idso  required  him  "to  cause  divisional 
lines  to  be  run  through  each  fractional  section, 
and  that  of  the  adjoining  quarter  section,  so  that 
each  subdivision,  having  one  front  on  the  rioer^ 
may  contain,  as  near  as  may  oe,  eighty  acres. 
And  in  like  manner  to  cause  the  large  island, 
lying  in  the  west  half  of  section  number  one,  to 
be  surveyed,  and  the  same  to  be  divided  into  two 
equal  parts." 

One  of  the  provisos  in  the  section  is,  "That  in 
no  case  shall  the  subdi  visional  lines  so  run  as  to 
extend  to,  or  embrace  the  bed  of  the  river,  which 
shall  be  aeemed,  and  is  hereby  declarea  to  be, 
a  public  hishway." 

The  third  section  provides,  ^^Th/ot  all  the  land 
conta^med  in  the  aforaaid  cesrion^  of  two  miles  sgiiore, 
shaU,  with  the  exception  of  as  many  town  lots 
and  out-lots  as  in  the  opinion  of  the  secretary 
of  the  treasury  mav  be  necessary  to  reserve  for 
the  support  of  scnools  within  the  same,  and 
with  the  exception  also  of  the  salt  springs, 
and  the  land  i*eserved  for  the  use  of  the  same, 
be  offered  for  sale  to  the  highest  bidder,"  &c. 
It  ib  also  provided  that  "the  divided  quarter 
Bectiuns  and  fractional  sections  shall  not  be  sold 
for  less)  than  twc  dollars  per  acre ;  the  in-lots  for 
le8K  than  twenty  dollars  each,  wi  any  out-lots 
for  loHS   than    at  tlu»   rate   of   five  dollars    per 


divisional  lines  to  be  so  run  as  not  to  extend  to 
or  embrace  the  bed  of  the  river.  But  if  it  was 
intended  not  to  embrace  the  bed  of  the  river  as 
land  to  be  paid  for,  which  was  in  accordance 
with  the  policy  of  the  government,  it  was  nec^ 
sary  for  the  lines  to  be  thus  run,  in  order  to 
ascertain  the  quantity  of  land  in  each  subdivi- 
sion and  the  amount  to  be  paid  therefor  by  the 
purchaser. 

Judgment  affirmed. 

[This  case  will  appear  in  36  0.  8.] 


jicre. 


It  seeuis  to  U8  that  the  only  exceptions  or  res- 
ervations from  sale  intended  by  the  act,  were 
the  lots  for  the  support  of  schools,  the  salt  springs, 
and  the  land  for  the  use  of  the  same,  and  the  use 
of  the  river  for  the  purposes  of  a  highway. 

In  the  argument  for  the  plaintiffs  in  error, 
stress  is  laid  on  the  provision  requiring  the  sub- 
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SUPREME  COURT  OF  OHIO. 
William  V.  Sked, 

V. 

James  Sedgley  et  al. 


1.  Th6«ctofMayl,lS61(68  0.]U113).whlchexmj^ 
IW>m  88le  the  property  of  Pe«pne  belonring  ^,^*f,™^ 
of  Ohio,  who  have  been  muetered  into  the  military  aer- 
vice  of  the  United  States  under  any  requlaltion  of  the 
president,  la  an  act  conferring  «P<>a  i^^ton  dajsof  ner. 
Sons  a  fight  or  privilege,  which  muat  be  aaaerted  by  him 
who  aeeka  it»  benefit.  ^     .    ■_     ^  w«-«. 

2.  Where,  af  tei  judgment  and  order  of  eale  have  oeoi 
duly  and  regularly  entered  in  an  action  to  foredoee  a  mort- 
kSw.  the  mortgagor  becomes  entitled  to  this  exemption, 
Kr&lng  musl^  mu*  the  UiUted  States'  service  for 
tfiree  yJIrs,  if  the  war  should  last  tb*5,l«»8»*^^»*2^ 
made  and  confirmed,  and  deed  executed  to  ^^Pn^^J^ 
while  he  is  Rtill  in  such  service,  the  sale  and  proceeding* 
are  not  void,  but  voidable  only.  

3.  In  case  of  a  sale  of  the  mortgaged  premises  upon  a 
decree  of  a  foreclosure.  whUe  thewiortgagor  is  ^Uijdto 

such  exemption,  and  the  Mle  is  <»nflri»«*v  m  JwS 
and  posseAon  taken  without  objection  by  him,  his 
propermodc  of  relief,  if  entitled  to  any,  after  oonfirma- 
tionTand  the  proceedings  are  not  reversible  for  eijor,  to 
by  a  direct  prooeedinK  m  that  case,  to  have  such  sale  and 
confirmation  set  aside. 

Appeal— Reserved  in  the    District   Court  of 

Cuyahoga  Countv. 

The  question  for  decision  arises  on  a  demurrer 
to  the  petition,  on  the  ground  that  it  does  not 
state  facts  constituting  a  cause  of  action. 

The  petition  was  filed  in  the  Sup€«rior  &)urt  of 
Cuyahoga  County,  and  on  appeal  to  the  district 
court  was  reserved  for  decision  in  this  court. 

The  plaintiff  alleges  that,  on  September  28^ 
1861,  one  Hiram  Iddings,  now  deceased,  com- 
menced an  action  in  the  court  of  common  ptoos  of 
said  county  against  him,  for  a  foreclosure  of  two 
mortgages,  executed  in  1858  and  1866,  bv  him, 
to  secure  certain  notes,  of  which  notes  and  mort- 
gages Iddings  had  bm>me  the  owner;  that  on 
December  1, 1861,  judgment  for  the  amount  due 
was  rendered,  and  an  order  of  sale  granted  on  de- 
fault of  payment  for  ten  days,  and  that  the  prop- 
erty was  appraised  and  advertised  to  be  sola  Jan- 
uary 30,  18&2. 

He  also  alleges  that  he  was  a  citizen  of  Ohia 
belonging  to  the  militia  force  of  the  state,  and 
that  he  volunteered  into  the  United  States'  ser- 
vice in  the  late*  war,  and  was  accepted  and  mus- 
tered into  such  service  January  21,  18tt2,  for 
three  yea»^  if  the  war  should  last  so  long,  and 
continued  m  such  service  until  January  2,  1866, 
when  he  was  discharged. 
For  the  purpose  of  staying  the  proceedings 
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and  sale,  he,  on  January  29, 1862,  filed  a  petition 
nnder  the  act  of  May  1, 1861,  to  exempt  from  sale 
the  property  of  Ohio  militia  in  the  military 
service  of  the  United  States,  and  obtained  a  re- 
straining order  against  such  sale.  Whether  a 
bond  was  ^iven,  does  not  appear,  but  it  is  alleged 
that  Iddings  and  the  master-commissioner 
charged  with  the  sale  had  notice  thereof,  and  of 
his  daim  for  exemption,  nevertheless  the  sale 
was  made  to  said  Idclings  on  the  day  fixed. 

March  18, 1862,  this  sale  was  confirmed  by  the 
conrtj  the  petition  for  an  injunction  having  been 
dismissed  Defore  the  day  of  sale,  by  plaintiff's  at- 
tornev,  but  without  his  knowledge  or  consent,  as 
he  alleges.  No  objection  was  made  in  court  to 
the  confirmation  or  conveyance  to  Iddings. 

Iddings  received  a  deed,  and  went  into  posses- 
sion April  2.  1863;  h^  conveyed  to  James  J. 
Monroe,  and  died  November,  1863,  leaving  heirs, 
who  are  defendants.  April  4, 1865,  Monroe  con- 
veyed part  at  the  land  to  Augustus  Fuller,  one  of 
defendants  now  in  possession.  April  9,  1866, 
Monroe  conveyed  part  to  Ahimaz  Snerwin,  who, 
in  October,  1872,  conveyed  the  same  to  James 
Sedffley,  a  defendant  now  in  possession.  April 
9j  1866,  Monroe  conveyed  the  balance  of  the  land 
to  C.  C.  Beckwith,  who  conveyed  to  McDowell. 
In  1867,  McDowell  conve>;ed  to  Sarah  Stewart,  a 
defendant  now  in  possession. 

Iddings'  heirs,  with  Monroe,  Sherwin,  Beck- 
with and  McDowell,  former  owneris,  are  made  de- 
fendants. 

The  object  and  prayer  is,  to  have  an  account  of 
the  rents  and  profits  since  the  sale,  and  their  ap- 
plication to  the  mortgage  debt,  ana  that  he  be  re- 
stored to  the  possession  of  tne  premises,  upon 
paying  the  balance  found  still  due. 

This  action  was  commenced  November  14, 
1874. 

McMath  &  Everett  and  A.  M.  Jackson,  for 
plaintiff  in  error. 

J.  E.  IngersoU,  for  defendant  in  error. 

Johnson^  J. 

It  is  clained  that  the  sale  made  January  SO. 
1862,  and*  the  order  of  oonfirmation  thereof, 
March  18,  1862,  are  void,  and  that  plaintiff 
is  now  entitled  to  be  let  in  to  redeem,  notwith- 
standing the  sale  and  oonvejance  stated. 

The  ground  of  this  claim  is,  that  under  the  act 
of  May  1,  1861,  his  property  was  exempt  from 
sale.  This  statute  is  entitled :  '*  An  act,  to  ex- 
empt from  execution  the  property  of  the  militia 
of  Ohio,  mustered  into  the  service  of  the  United 
States,"  and  reads: 

^'That  the  individual,  real  and  personal  pro'p- 
erty  of  any  person,  who  may  belong  to  the  mili- 
tia of  this  fitate^  and  who  shall  be  mustered  into 
the  actual  service  of  the  United  States,  under  any 
requisition  of  the  president,  shall  be,  and  the 
same  is  hereby  declared  exempt,  during  the  time 
such  person  shall  remain  in  tne  actual  service  of 
the' United  States  and  two  months  thereafter, 
from  the  sale  on  any  execution  or  order  of  sale 
issued  on  anj  judgment  rendered  by  any  of  ihe 
courts  of  this  state,  and  the  indiyidual,  personal 
property  of  sach  jwrson  shall  also,  for  the  period 


aforesaid,  be  exempt  from  the  levy  of  execution, 
any  law  of  this  state  notwithstanding."    68  Ohio 

L,  113. 
On  the  other  hand  it  is  claimed : 

1.  That  this  statute  is  in  contravention  of  the 
constitution  of  the  United  States,  because  it  im- 
pairs the  obligation  of  the  contract  embodied  in 
the  notes  and  mortgages  on  which  the  judgment 
and  order  of  sale  were  founded. 

2.  But  if  not  void,  it  only  confers  a  personal 
right  or  privilege  in  favor  of  a  judgment  debtor 
who  belongs  to  the  Ohio  militia  in  the  United 
States   service,  which   can   be    and   has  been 

waived. 

3.  That  the  statute  is  not  self-operating,  but 
its  immunity  must  be  soueht  and  obtained  by 
the  interposition  of  the  soldier  within  some  rea- 
sonable time.  And  it  is  claimed,  that  the  present 
demand,  now  first  interposed  more  than  twelve 
years  after  the  sale  and  confirmation,  is  stale, 
and  barred  by  the  statute  of  limitations.  This 
statute  does  not  operate  to  stay  judicial  proceed- 
ings in  an  action  asainst  one  in  the  military 
service.  It  simply  exempts  his  prop- 
erty from  sale  while  in  such  service,  and  for  two 
months  thereafter.  It  does  not  apply  to  all 
judgment  debtors,  but  only  to  persons  belonging 
to  the  Ohio  militia  mustered  into  the  actual  ser- 
vice of  the  United  States  under  any  requisition 
of  the  president. 

Whether  the  legislature  had  the  power  to  pass  . 
this  act  has  now  ceased  to  be  a  question  of  puolic 
concern.  While  it  was  so,  the  general  current  of 
authority  was,  that  an  act  like  this,  simnlv  stay- 
ing the  power  of  sale  for  a  definite  period  during 
a  period  of  public  war  and  great  financial  de- 
pression, in  favor  of  soldiers  in  the  active  service, 
while  the  creditor  was  left  free  to  prosecute  his 
action,  and  to  secure  by  judgment  and  levy  all 
possible  security  that  an  order  of  court  or  a  levy 
could  afford,  did  not  impair  the  obligation  of  the 

contract. 

In  the  view  we  take  of  this  case,  however,  it 
becomes  unnecessary  to  consider  this  question. 

This  act  is  unliKe  those  statutes  which,  in 
terms,  exempts  from  execution  and  sale  specific 
property  of  the  judgment  debtor.  There,  the 
process  in  the  oflBcer's  hands  definitely  fixes  the 
persm  whose  property  is  to  be  exempted,  and  the 
law  enumerates  the  specific  property  not  subject 
to  levy  and  sale.  It  does  not  depend  on  the  ietect- 
ion  of  property  by  the  debtor,  and  anplies  to  all 
debtors  alike.  The  oflBcer  takes  such  property 
at  his  peril,  and  if  he  takes  property  so  ex- 
empted, he  is  a  trespasser,  and  his  levy  and  sale 
are  void.    Frost  v,  Shaw,  3  Ohio  St.  270. 

The  act  is  for  the  benefit  of  a  certain  described 
class  of  persons.  Whether  a  person  belones  to 
that  class  is  a  question  of  fiwt,  outside  .of  the 
record  or  order  of  sale,  of  whiqh  neither  the  court 
nor  the  oflBcer  can  take  notice.  The  burden  of 
bringing  this  fact  before  the  court,  so  as  to  entitle 
the  party  to  his  exemption,  is  upon  the  person 
claiming  to  belong  to  that  class.  As  in  the  case 
of  exemptions  dependent  upon  sefacCton,  the  cUiin 
must  be  asserted  at  the  proper  time,  and  before 
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the  proper  coprt  or  officer.  The  officer  has  no 
-power  to  dis  bey  the  command  of  the  process  in 
nis  hands  upon  an  order  of  sale  legally  piade. 
Again,  like  all  other,  exemptions,  whether  of 
enumerated  articles,  or  dependent  upon  selection, 
the  right  may  be  vmwfed.  Frost  v.  Shaw,  3  Ohio 
St.  270. 

This  being  so,  the  sale  and  confirmation  with- 
out objection  is  not  void,  but,  at  most^  is  voida- 
ble only.  The  remedy  for  the  debtor  is  to  assert 
his  privilege  either  by  resisting  the  confirmation 
before  the  court,  or,  if  he  has  had  no  opportunity 
to  do  this,  by  a  direct  proceeding  in  tne  foreclos- 
ure suit,  to  set  aside  tne  sale  and  congrmation. 
Being  voidable  only,  the  title  cannot  be  attacked 
collaterally. 

What  are  the  facts  of  this  case? 

The  notes  and  mortgage  were  given  long  prior 
to  this  statute.  The  action  to  foreclose  and  for 
judgment  and  the  judgment  and  order  of  sale, 
were  made  in  due  course  of  law.    Subsequently 


the  debtor,  by  being  mustered  into  the  United 
States  service,  became  entitled  to  have  the  order 
of  sale  stayed  while  he  was  in  such  service,  and 
for  two  months  thereafter.  He  made  an  inefiect- 
ual  attempt  to  do  this  by  a  petition  for  a  restrain- 
ing order,  out  this  failed,  eitner  because  he  did  not 
give  the  proper  bond,  or  by  the  act  of  his  attor- 
ney in  dismissing  the  action.  The  fact  that  his 
attorney  did  this  without  his  knowledge  or  con- 
sent canpot  afiJBct  .the  action  of  the  court,  in  con- 
firming a  sale  against  which  there  was  no  objec- 
tion interposed^  after  the  dismissal  of  the  action 
to  restrain. 

He  made  no  further  objection,  bv  motion  or 
otherwise,  to  the  confirmation  of  the  sale,  or  to 
the  execution  of  the  deed  to  the  purchaser.  He 
surrendered  possession  of  the  premises,  and  with- 
out objection,  to  the  court  orvthe  purchaser,  al- 
lowed the  latter  to  take  pos6<3Ssion,  and  by  sales 
and  conveyances  transmit  title  and  possession  to 
Monroe,  and  through  him  by  sundry  mesne  con- 
veyances to  the  present  owners,  none  of  whom 
had  notice,  so  far  as  is  alleged,  or  the  plaintiflf's 
claim.  It  is  not  alleged  tnat  they  are  not  bona 
fide  purchasers  for  a  valuable  consideration,  and 
we  must  assume  that  they  were. 

The  sale  was  confirmed  in  March,  1862,  and 
this  action  was  brought  in  November,  1874. 
^  For  more  than  twelve  years  he  slept  upon  his 
rights,  if  he  had  any,  after  failing  to  object  to  the 
confirmation,  and  has  allowed  the  property  to  be 
several  times  sold,  and  to  pass  into  the  hands  of 
innocent  holders. 

His  proper  remedy  in  the  first  instance  was,  to 
object  to  tne  sale  and  confirmation.  Aside  from 
the  provisions  of  the  statute  of  limitations,  the 
rule  in  chancery  was,  that  the  proper  remedy  for 
a  party  whose  property  was  sola  by  a  master 
without  authority,  was  by  an  application  in  the 
foreclosure  suit  to  have  the  sale  set  aside.  But 
such  an  objection  would  not  be  listened  to  after 
a  great  lapse  of  time.  Nichols  v.  Nichols,  8 
Pa55e,849. 

Neither  will  a  sale  be  set  aside  and  a  re-sale 
directed,  to  protect  persons  competent  to  protect 


their  own  rights,  from  their  own   negligence. 
American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

The  purchaser  at  such  a  sale  has  the  right  to 
be  protected  in  his  purchase,  and  after  the  sale 
haa  been  confirmed,  deed  made  and  possession 
taken  thereunder,  his  title  is  perfect  until  the 
proceedings  in  the  foreclosure  suit  are  opened  up 
m  a  direct  proceeding  for  that  purpose.  And  this 
rule  applies  as  well  to  a  mortgagee  who  is  a  pur- 
chaser as  to  a  stranger.  Brown  v.  Frost,  10  Paige, 
204. 

This  was  a  case  of  a  purchase  by  a  mortgagee, 
at  his  own  sale  in  foreclosure,  who  received  a 
deed  from  the  master.  On  the  same  day,  but 
after  actual  delivery  of  the  deed,  the  mortgagor 
tendered  the  whole  amount  due  and  demanded  a 
a  redemption,  which  being  refused,  he  filed  an 
original  Dili  in  chancery  to  b^  allowed  to  redeem. 

Chancellor  Walworth,  in  deciding  against  the 
complaihant,  says,  the  decree  in  the  original  suit 
in  ^reclosure,  is  conclusive  upon  the  rights  of 
the  parties,  and  cannot  be  opened  up  or  disturbed 
in  a  collateral  way;  ad  he  expressed  the  very 
decided  opinion  **that  an  original  bill  in  chan- 
cery cannot  be  sustained  by  a  party  to  a  foreclos- 
ure suit,  to  impeach  or  set  aside  the  proceedings 
upon  a  master's  sale  under  the  decree,  when  there 
was  nothing  which  could  have  prevented  an  ap- 
plication to  the  court,  in  that  mitt,  for  a  re-sale,  dj 
those  who  are  interested  in  the  premises;"  and 
he  cites  numerous  authorities  to  the  efiect  that 
the  proper  remedv  is  by  a  summary  application, 
in  the  suit  in  which  the  foreclosure  decree  was 
made,  for  relief. 

The  present  action  is  in  the  nature  of  an  origi- 
nal bill  in  chancery,  filed  in  the  superior  courts  By 
the  mortgagor,  for  a  redemption  of  premises  sold 
and  conveyed  under  a  decree  of  foreclosure,  made 
in  the  court  of  common  pleas  of  the  same  county, 
over  twelve  years  before  the  commencement  of 
this  action.  It  is  not  an  appeal  to  the  same 
court  in  the  same  suit.  This  cannot  be  done  un- 
less the  sale,  confirmation  and  convieyances  are 
nullities.  Clearly  they  are  not,  but  at  most  are 
voidable  only. 

No  reason  is  shown  why  plaintiff  did  not  ap- 
pear and  resist  confirmation  of  the  sale.  If^  after 
neglecting  to  do  this,  he  was  entitled  to  relief,  he 
should  state  facts  warranting  the  court  in  grant- 
ing it.  No  such  facts  are  stated  even  as  against 
the  heirs  of  Iddings,  after  the  lapse  of  so  many 
years,  much  less  as  against  innocent  bona  fide 
p^irchasers. 

Demurrer  to  the  petition  sustained,  and  peti- 
tion dismissed. 

[This  case  will  appear  in  36  0.  8.] 
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Mary  Jane  Abbott  v,  Henry  Bosworth. 


1.  Where  the  signing  and  sealing  of  a  lease  for  ninety- 
nine  yean,  renewable  forever,  are  attested  hy  but  one 
witness,  tne  lessee  acquires  only  an  equitable  utle. 


2.    To  entitle  a  widow  to  dower  in  an  eonitable 

of  her  husband  he  must  have  owned  saia  estate  nt  tli» 
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time  of   his  deoeaae.    Rands  v.  Kendall,  16  Ohio,  671, 
followed. 

Error  to  the  Superior  Court  of  Cincinnati. 

This  was  an  action  by  Mary  Jane  Abbott  against 
Henry  8.  Bosworth,  for  dower  in  the  south  half  of  the 
premises  below  described. 

The  Court  found  the  following  facts,  and  upon  them 
gave  judgment  for  the  deflsndant. 

'*  1.  On  February  1, 1840,  the  trustees  of  Lane  Semin- 
ary, by  indenture  of  that  date,  and  recorded  in  book  104, 
page  480  of  the  records  of  said  county,  demised  to  Jona- 
tlian  Ely,  his  heirs,  executors,  administrators  and 
assigns,  a  tract  of  ground  fronting  167  34-100  feet  on 
Elm  street,  by  406  6-10  feet  on  IxK'Ust  street,  for  90 
years,  from  October  21,  1830,  renewable  forever  on  the 
same  terms,  for  an  annual  rent  of  thirty-one  dollars, 
which  Ely  for  himself,  his  heirs,  etc.,  covenanted  to  pay. 
Said  lease  was  duly  executed,  and  acknowledged,  save 
that  there  was  but  one  subscribing  witness. 

"2.  By  an  instrument  in  writing,  without  date,  but 
acknowledged  May  8, 1841,  and  attested  by  one  Witness 
only,  and  indorsed  on  the  original  lease,  Jonathan  Ely, 
in  consideration  of .  fifteen  dollars,  paid  by  Isaac  C. 
Abbott,  sold  and  conveyed  to  the  said  Abbott,  his  execu- 
tors, administrators,  and  assigns, 'the  within  lease  and 
all  and  singular  the  within  demised  premises.* 

"  3.  On  June  25, 1841,  Isaac  C.  Abbott,  in  consideration 
of  |1.2fl,  demised  all  his  claim,  title,  and  intc^rest  to  the 
south  half  of  said  land  to  Leonard  H.  Nason,  for  the 
unexpired  term  of  said  lease  and  renewable  forever,  Nason 
covenanting  in  the  instrument  to  pay  to  the  ti^st^es  of 
Lane  Seminary,  sixteen  dollars  per  annum  rent,  payable 
CD  the  same  days  as  the  rents  reserved  in'  the  original 
lease. 

**  The  plaintiff,  who  was  the  wife  of  said  Abbott,  did 
not  join  in  this  instrument.*' 

The  trustees  of  said  seminary  at  the  date  of  the  lease 
to  Ely  held  the  title  in  fee.  The  defendant  now  holds 
through  sundry  mesne  assignments  the  interest  acquired 
by  Nason.  Isaac  C.  Abbott  died  in  1876.  Upon  this 
state  of  facts  the  plaintiff  claims  that  she  is  entitled  to 
dower  in  said  south  half  of  said  premises. 

C.  D.  Robertson,  for  plaintiff  in  error. 
Sage  A  Hinkle,  fot  defendant  in  error. 

BOYIITON,  C.  J. 

T6  entitle  the  plaintiff  to  dower  in. the  premises  de- 
mised by  Isaac.  C.  Abbott  to  Nason,  it  must  appear  that 
such  estate  was  one  of  inheritance  within  the  meaning  of 
the  act  relating  to  dower,  passed  January  28,  1823  (1824), 
29  Ohio  L.  249.  The  first  sectio.i  of  that  aot  provided, 
that  the  widow  of  any  person  dyinj  shall  be  endowed  of 
one  full  and  equal  third  part  of  all  lands,  tenements  and 
real  estate  of  which  her  husband  was  seised,  as  an  estate 
of  inheritance,  at  any  time  during  the  coverture.  And 
of  one  third  part  of  all  the  right,  title  and  interest,  that 
her  husband  at  the  time  of  his  decease,  had  in  any  lands 
and  tenements,  held  by  bond,  article,  lease,  or  other  evi- 
dence of  claim. 

By  the  act  of  March  5, 1839  (2  S.  A  C.  1142),  it  is  pro- 
vided, ■'  that  permanent  leasehold  estates,  renewable  for- 
ever, shall  be  subject  to  the  same  law  of  descent  and  dis- 
tribution as  estates  in  fee  simple  are  or  may  be  subject 
to>"  If  it  be  granted  that  the  effect  of  this  provision  is 
to  convert  permanent  leasehold  estates  into  estates  of  in- 
heritance, where  the  instrument  creating  the  estate  is 
properly  executed  and  acknowledged,  and  that  the 
widow  of  the  lessee  is  consequently  entitled  to  dower  in 
the  leasehold  premises,  there  still  is  aa  insuperable  ob- 


jection to  the  plaintiff's  right  of  dower  in  the  estate  or 
interest  assigned  to  her  husband  by  Jonathan  Ely. 

The  lease  to  Ely  from  the  trustees  of  the  seminary 
had  but  one  witness,  and  his  lease  to  Abbott  had  but  one. 
Consequently  neither  of  them  acquired  any  legal  title  to 
the  premises  demised.  Thei  first  section  of  the  act  to 
provide  for  the  proof,  acknowledgement  and  recording 
of  deeds  and  other  instruments  of  writing  (1  8.  A  C.  458) 
requires  the  signing  and  sealing  of  all  instruments  in 
writing  by  which  any  land,  tenement  or  hereditament 
shall  be  conveyed,  or  otherwise  affected  or  incumbered 
in  law,  to  be  acknowledged  by  the  grantor  or  maker  in 
the  presence  of  two  witnesses,  who  must  attest  such 
signing  and  sealing,  and  subscribe  their  names  to  such 
attestation.  By  the  ninth  section  of  said  act,  a  lease  of 
school  or  ministerial  lands  for  a  term  not  exceeding  ten 
years,  and  of  any  other  lands  for  a  term  not  exceeding 
three  years,  is  excepted  from  this  requirement. 

The  lease  in  the  present  case  does  not  fall  within  the 
the  class  not  required  to  be  acknowledged.  It  was  a 
lease  for  ninety-nine  years,  renewable  forever,  and  to  cre- 
ate thereby  a  legal  estate  or  seisin,  its  execution  attested 
by  two  witnesses  was  an'indispensable  formality.  Hence, 
the  estate  acquired  by  Ely,  and  the  only  one  he  could 
part  with,  was  wholly  equitable ;  and  had  he  possessed  a 
l^al  estate  instead  of  an  equitable  one,  Abbott  could 
have  acquired  but  an  equitable  interest  under  a  lease  at- 
tested by  but  one  witness.  TO  entitle  a  widow  to  dower  in 
an  estate  of  which  her  husband  had  an  equitable  title 
only,  he  must  have  owned  such  equitable  estate  at  the 
time  of  his  decease.    Rands  v.  Kendall,  15  Ohio  671. 

Judgment  affirmed. 

[This  case  will  appear  in  36  O.  S.] 


^  < » 


SUPREME  COURT  OF  PENNSYLVANIA. 


Ash  v.  Guie. 


Max  2, 1881. 

-1.  Mutual  Benefleial  Sociely^JPiartnerahxp.  A  mutual 
beneficial  sociotv  fk  not  governed  by  the  same  rules  as  to 
the  liability  of  us  members  to  third  persons  as  a  trading 
partnership,  but  rather  by  those  applicable  to  a -dub.  and 
the  authonty  of  its  officers  and  committees  depends  on 
its  constitution  and  rules. 

2.  Masonic  Lodge-SeaL  Where  a  contract  is  made  in 
the  name  of  a  masonic  lodge  and  under  its  seal,  with 
reference  to  a  matter  not  contemplated  by  its  constitu- 
tion, those  menibers  who  so  far  assent  to  or  ratify  the 
contract  are  bound  and  no  others. 

3.  Seal.  In  such  case  the  seal  ivill  be  reffarded 
as  the  seal  of  those  members  so  signing,  assentmg,  or 
ratifying,  and  not  as  the  seal  of  the  lodge. 

4.  I\>rmer  Beeovery.  A  recovery  against  amasonio 
lodge  by  its  name  ana  without  naming  anv  of  its  mem- 
bers will  not  be  a  bar  to  a  subseauent  action  against  a 
member  who  was  not  served  and  did  not  appear. 

Error  to  Common  PJeas  of  Chester  County. 

Action  against  Ash  and  one  hundred  and  nine 
others  described  in  the  writ  as  lately  trading  as 
Williamson  Lodge  No.  809,  A.  P.  M.  The  writ 
was  an  assumpsit,  and  the  narr,  contained  a 
count  in  debt  on  a  sealed  instrument  with  the 
common  counts  in  debt.  Pleas  non  assumpsit, 
the  statute  of  limitations,  and  a  plea  by  one  of 
the  defendants  of  a  former  recovery.  The  ac- 
tion was  brought  on  a  certificate  of  indebtedness 
in  the  following  form,  under  the  seal  and  signed 
by  the  officers  of  Williamson  Lodge :  ^\  This  is 
to  certify  that  Williamson  Lodge,  No.  309.  A.  P. 
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]£  4e  ♦  ♦  ♦  acknowledges  itself  indebted 
to  Wm.  H.  Guie  in  the  sum  of  $100,  {Mtvable  in 
two  years  from  November  11, 1870,  with  lawful 
interest  for  the  same,  payable  annually/'  The 
certificate  was  issued  to  obtain  money  to  com- 
plete >a  masonic  temple.  Pending  the  suit  sev- 
eral of  the  defendants  died ;  at  the  trial  their 
death  was  suggested,  and  the  jury  was  sworn  as 
to  the  survivors  alone,  the  defendants  objecting. 
The  equitable  and  legal  plaintiff  and  two  of  the 
defenoants  were  permitted  to  testify  under  ob- 

{'ection.  It  appeared  that  Guie  had  previously 
>rought  suit  against  the  Williamson  Lodge, 
without  naming  any  of  the  members  individ- 
ually, and  had  obtained  judgment.  Verdict  and 
judgment  for  plaintiflT.  The  defendants  took 
this  writ. 

Tbunkey,  J., 

In  delivering  the  opinion  of  the  court,  said: 
One  of  the  aefendants  called  by  plainti£b  testi- 
fied, "The  purposes  of  our  lodge  are  charitable, 
benevolent,  ana  social."  A  partnership  has  been 
defined  to  be  a  '*  combination  by  two  or  more 
persons  of  capital,  or  labor,  or  skill,  for  the  pur- 
pose of  business  for  their  common  benefit."  It 
would  seem  that  there  must  be  a  community  of 
interest  for  business  purposes.  Hence  voluntary 
associations  or  clubs,  for  social  and  charitable  pur- 

Cs  and  the  like,  are  not  proper  partnerships,  nor 
3  their  members  the  powers  and  responsibil- 
ities of  partners.    Parsons  Part.  6,  36,  42. 

A  benevolent    and  social  society  has  rarely 
ever  been  considered  a  partnership.    In  Lloyd  v. 
Loaring,  6  Ves.  773,  the  point  was  not  made;  but 
Lord  Eidon  thought    the    bill  would  lie  on  the 
ground  of  joint  ownership  of  the  personal  prop- 
erty in  the  members  of  a  masonic  lodge;  there 
was  no    intimation    that    they    were    partners. 
Where  a  society  of  odd  fellows  erected  a  build- 
ing which  was  afterwards  sold  at  sheriff's  sale  in 
satisfaction  of  mechanic's  lien,  in  the  distribu- 
tion of  the  proceeds  it  was  said  that,  as  respected 
third  persons,  the  members  were  partners,  and 
that  hen  creditors  who  were  not  members  were 
entitled  to  performance  as  against  the  liens  of 
members.    Babb  v.  Reed,  5  Rawle,  151.    Had  the 
members  been  called  joint  tenants  of  the  real 
estate  the  same  principle  would  have  applied. 
In    Flemync  v.  Hector.  2    M.  <fc  W.  172,  Lord 
Abinger    held  that  a  club  and    its   committee 
must    stand   on    the    ground    of  principal  and 
agent,  and  that  the  authority  of  uie  committee 
depends  on  the  constitution  of  the  club,  which 
IS  to  be  found  in  its  own  rules.    A  mutual  bene- 
ficial society  partakes  more  of  the  character  of  a 
club  than  of  a  trading  association.    Every  part- 
ner is  agent  for  the  partnership,  and  as  concerns 
himself  he  is  a  principal,  and  ne  may  bind  the 
others  by  contract  though  it  be  against  an  agree- 
ment between  himself  and  his  partner.    A  loint 
tenant  has  not  the  same  power  bv  virtue  of  the 
relation  to  bind  his  co-tenant.    Thus  one  of  sev- 
eral co-adventurers  in  a  mine  has  not,  as  such, 
any  authority  to  pledge  the  credit  bf  the  general 
body  for  money  borrowed  for  the  purposes  of  the 


concerns.    Ricketts  v,  Bennett,  4  C.  B.  676 ;  4  M., 
G.  &  S.  686. 

Here  there  is  no  evidence  to  warrant  an  infer- 
ence, that  when  a  person  joined  the  lodge  he 
bound  himself  as  a  partner  in  the  business  of 
purchasing  real  estate  and  erecting  buildings,  or  . 
as  a  partner  so  that  other  members  could  borrow 
money  on  his  credit.  The  proof  fails  to  show 
that  the  pflicers,  or  a  committee,  or  any  number 
of  members  had  a  right  to  contract  debts  for  the 
building  of  a  temple  which  would  be  valid 
against  every  memoer  from  the  mere  fact  that  he 
was  a  member  of  the  lodge.  But  those  who  en- 
gaged in  the  enterprise  are  liable  far  the  debts 
they  contracted,  and  all  are  included  in  such  lia- 
bility who  assented  to  the  undertaking  or  subse- 
quently ratified  it.  We  are  of  opinion  that  it 
was  error  to  rule  that  all  the  members  were  liar 
ble  as  partners  in  their  relation  to  third  persons 
in  the  same  manner  as  individuals  associated 
for  the  purpose  of  carrying  on  a  trade. 

This    unincorporated   association  hud  a  seal 
which  the  officers  were  authorized  to  use  for  cer- 
tain purposes.    Some  of  those   who  engased  in 
the  business  of  borrowing  money  directed  it  to 
be  afiixed  to  the  certificate  of  indebtedness.     All 
who  did,  adopted  it  as  their  seal  for  the  specific 
purpose.     It  was  not  the  seal  of  a  corporation  nor 
intended    as    such.    The    party    borrowed    the 
monev  in  the  name  of  the  lodge,  and  gave  the 
certificate  in  the  same  name,  and  adopted  a  com- 
mon   seal.    They    cannot    repudiate  it,  in  good 
faith  to  the  lender.    He  loaned  the  money  on  a 
sealed  instrument.    Those  who  advised  affixing 
the  seal  should  be  held  the  same  as  their  officers 
who  signed  the  certificate.    Were  the  members 
partners,    without    evidence    of  agreement  be- 
tween them  that  the  seal  should  be  affixed  to 
contracts,  those  not  assenting  to  its  use  in  that 
way  would  not  be  bound  by  a  sealed  instrument, 
though  given  for  a  debt  for  which  all  werelvible. 
Schmertz   v.   fihreeve,  12    P.    F.    S.   457.    The 
learned  judge  was  right  in  ruling  that  the  certif- 
icate was  a  sealed    instrument,  but  not,  under 
the  evidence,  in  holding  that  it  was  authorized 
by  all  the  members. 

Elston  pleaded  a  former  recovery  against  "  the 
Williamson    Lodge,    No.    809,    A.  F.  M."    The 
court  properly  remarked  that  if  judgment  had 
been  recovered  in  that  suit  against  any  of  these 
defendants  it  would  not  have  precludea  recovenr 
in  a  subsequent  action  against  those  not  joined. 
That  was    not  a  recovery  against    any  person, 
natural  or  artificial.    The  writ  was  not  served 
on  Elston,  nor  did  he  appear.    It  is  not  to  the 
purpose  to  speak  of  the  result,  had  propetty  held 
in  tne  name  of  the  lodge  been  sued  m  satis£ao- 
tion  of  the   judgment.    The    plaintiff  has  re- 
ceived nothing,  and  Elston  was  not  a  party  in 
that  proceeding.    The  act  of  May  25,  1878  fP. 
L.  153),  provides  that  in  all  civil  proceedings  bv 
or  against  surviving  partners  no  interest  or  pol- 
icy of  law  shall  exdude  anv  party  to  the  record 
from  testifying  to  misters  naving    occurred  be- 
tween the  surviving  party  and  the  adverise  party 
I  on  the  record.    Those   jointly  concerned   in  a 
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transaction  are  partners  in  the  popular  sense  of 
the  word,  and  considering  the  obviouF  intend- 
ment of  the  statute,  it  should  apply  in  case-of^ 
surviving  witness  in  the  popuhir  as  well  as  the 
technical  sense.  Therefore  Guie  was  a  compe- 
tent, witness  to  prove  what  occurred  between 
himself  and  the  defendants. 

It  was  clearly  competent  for  the  plaintiff  to 
call  Wells  and  Doan.  Anv  party  in  any  civil 
action  mav  compel  any  adverse  party  to  testify 
in  his  behalf  in  the  same  manner  and  subject 
to  the  same  rules  as  other  witnesses.  Act  March 
27, 1805,  P.  L.  88.  This  statute  is  not  affected 
by  the  act  of  1869.  Wells  and  Doan  were  not 
called  to  prove  the  liability  of  any  deceased 
member  of  the  lodge,  and  no  objection  was  made 
on  that  ground.  It  was  immaterial  to  the  plaint- 
iff in  this  trial  whether  the  deceased  members 
were  liable.  He  has  a  right  to  prove  everything 
he  can  by  the  adverse  party  which  will  estab- 
lish his  case.  The  auverse  party  is  called' 
against  his  interest,  and  the  statute  places  him 
in  a  different  position  from  a  party  proposing  to 
testify  in  his  own  behalf. 

The  act  ot  March  22,  1861,  (P.  L.  186),  pro- 
vides that  in  no  case  on  any  joint  obligation 
shall  a  plea  be  entertained  on  the  part  of  any 
heir  or  personal  representative  that  one  of  the 
joint  debtors  has  deceiised  since  the  commence- 
ment of  the  action,  but  the  same  shall  be  pro- 
ceeded  in  against  the  estate  of  said  decedent  as 
though  the  suit  had  been  commenced  against 
the  decedent  alone.  Literally  and  strictly  upon 
the  death  of  a  party  to  the  record,  jointly  sued 
with  others,  the  further  progress  of  the  action 
against  his  estate  is  the  same  as  if  he  had  been 
sued  separately.  A  liberal  construction  of  the 
statute  permits  the  plaintiff  to  bring  in  the  ex- 
ecutor or  administrator,  and  proceed  against  him 
and  the  survivor  at  the  same  time  to  judgment. 
Dingman  v.  Amsink,  27  P.  F.  S.  114.  But  it 
does  not  follow  that  he  is  compelled  to  do  this, 
or  that  the  representatives  of  the  decedent  may 
come  in  and  have  trial  with  .the  survivors 
against  the  plaintiff's  consent;  much  less  can 
the  survivors  claim  delay  till  the  representatives 
be  8ul»titated.  There  was  no  error  in  directing 
the  jury  to  be  sworn  as  to  the  survivors. 

It  is  difficult  to  conceive  of  a  meritorious  de- 
fense by  those  who  actualW  got  the  money,  some 
of  whom  signed  the  certificate  and  others  actu- 
ally participated  in  the  giving  of  it.  They  have 
a  leg^  right  to  refuse  payment  until  judgment 
be  recovered  acoordin^^  to' law.  But  they  cannot 
complain  if  the  plaintiff  fails  to  include  everyone 
in  the  action  wno  is  liable,  or  fails  to  discover 
proof  against  every  one  included.  In  the  ;iature 
of  the  case  it  is  cfifficult  for  the  plaintiff  to  de- 
termine in  advance  the  precise  individuals  who 
are  liable,  though  he  be  sure  of  some  of  them, 
and  the  court  oelow  has  not  been  an4  will  not 
likely  be  slow  to  allow  necessary  amendments 
authorised  by  tha  statutea 

Judgment  reyeised  and  «mtrv  ds  novo  awarded. 
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Robinson  v.  Duvall,  4c. 

September  18, 1880. 

A  life  poUcy  as  between  thesineured  and  the  inaurer 
is  strictly  and  only  a  contract,  and  is  subject  to  the  gen- 
eral rules  which  sovem  In  the  interpretation  of  other 
contracts,  but  ivilh  respect  to  the  beneflciariea  it  is  held  to 
be  a  testamentary  provision  ratlier  than  a  contract. 

2.  The  share  of  one  of  the  beneAciaries  upon  his  death, 
will  nass  to  the  surviving  .beneficiaries  and  their  heirs, 
and  does  not  result  to  the  assured,  where  the  policy  is 
renewed  by  the  payment  of  the  annual  premium,  and  no 
contrary  intention  appears. 

3.  "A  policy  of  insurance  on  tiie  life  of  any  person  ex- 
pressed to  be  for  the  use  of  any  married  wonian,  wliether 
procured  by  herself,  her  husband,  or  any  otlier  person, 
shall  inure  to  her  separate  use  and  benefit  and  that  of 
her  children,  independently  of  her  husband  or  his  credit- 
ors, or  tlie  person  effecting  the  same  or  his  creditors." 
Se<;tion  30,  Act  of  March  12th,  1870. 

4.  The  assured  had  no  right  to  assign  the  benefit  of  the 
policy,  in  tliis  cose,  wliere  the  policy  was  for  the  benefit 
of  his  wife  and  children,  so  as  to  defeat  the  heir  at  law  of 
one  of  the  beneficiaries  who  died  iiefore  the  assured. 

f OKER    O    J 

April  i,  1872,  B.  P.  Crowfoot  insured  his  life 
in  the  Connecticut  Mutual  Life  Insuranc  Com- 
pany for  the  sum  of  S5,000,  payable  to  his  wife 
and  children  or  their  representatives.  At  the 
date  of  the  policy  the  insured  had  three  children, 
all  minors  and  unmarried.  In  a  few  days  there- 
after his  wife  died.  He  continued  to  pay  the 
annual  premiums,  as  they  fell  due,  until  April 
7,  1878,  when  he  aied,  having  survived  all  his 
children,  two  of  whom  died  in  infancy  and  un- 
married, and  one,  having  married,  left  an  only 
child,  the  appellee  W.  T.  Duvall,  and  her  hus- 
band surviving  her. 

Before  his  death,  and  after  the  death  of  all  hia 
children,  the  insured  assigned  and  delivered  the 
policy  to  his  niece,  the  appellant.  'Hat tie  B. 
Kobinson,  intending  it  as  a  gift  to  ner. 

The  executor  of  the  insured,  the  guardian  of 
the  infant  grandson,  W.  T.  Duvall,  and  Hattie 
£.  Robinson  all  claiming  the  proceeds  of  the 
policy,  the  insurance  company  brought  its  peti- 
tion of  interpleader  and  paid  the  m'oney  into 
court,  and  the  court  having  adjudged  it  to  W.  T. 
Duvall,  Robinson  alone  has  appe^ed. 

Her  counsel  argues,  in  effect,  that  upon  the 
delivery  of  the  policy  Mrs.  Crowfoot  and  the 
three  children  of  the  insured  became  invested 
each  with  a  one-fourth  interest  in  it,  and  that 
upon  the  death  of  Mrs.  Crowfoot  her  interest 
passed  to  her  husband  under  the  statute  of  dis 
tributions,  and  that  at  the  death  of  the  unmar- 
ried daughters  their  interest  passed  to  their 
father  in  the  same  way,  and  at  the  death  of 
Mrs.  Duvall,  during  the  life  of  her  father,  her 
interest  lapsed  as  if  it  had  been  a  legacy,  and  in 
this  way  tne  insured  became  the  owner  of  the 
entire  policy  and  could  invest  the  appellant  with 
a  good  title. 

A  life  policy,  as  between  the  assured  and  the 
insurer,  is  strictly  and  only  a  contract  for  the 
payment  of  money  upon  the  happening  of  a 
contingency,  uncertain  only  as  to  tne  time  when 
it  will  occur,  and    is  subject  to  the    general 
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rules  which  govern  in  the  interpretation  of  other 
contracts.  But  when  considered  with  respect  to 
the  rights  of  those  who  claim  to  be  beneficiaries, 
especially  when  they  are  the  natural  objects  of 
the  affection  and  bounty  of  the  person  procuring 
uiid  paying  for  the  insurance,  should  be  regarded 
in  the  light  of  a  testamentary  provision  rather 
than  of  a  contract. 

The  object  of  all  interpretation  of  acts  or  words 
is  to  arrive  at  the  intentions  of  the  person  whose 
acts  or  words  are  to  be  interpreted,  and  the  na- 
ture of  the  transaction  and  the  relation  of  the 
parties  are  frequently  important,  and  sometimes 
controling  factors  in  the  problem. 

In  taking  the  policy  the  insured  was  not  pro- 
viding for  himself,  but  for  his  wife  and  children 
after  his  death,  and  it  would  be  unreasonable  to 
suppose  that  he  intended,  in  case  one  of  these 
objects  of  his  affection  should  die  during  his  life, 
that  the  interest  of  the  one  so  d^ing  should  pass 
to  himself  and  at  his  death  to  his  personal  repre- 
sentative. It  would  be  more  consistent  with 
his  evident  design  in  insuring  his  life  for  the 
benefit  of  all  his  family,  wife  and  children  alike, 
to  suppose  that  his  intention  was  that,  in  case 
one  or  more  should  die  before  himself,  without 
leaving  <^hildren,  the  share  to  which  those  dying 
would  have  been  entitled,  had  they  survived 
him,  should  go  to  the  survivors.  He  dedicated 
the  whole  to  his  family,  share  'and  share  alike, 
and  as  the  family  was  reduced  h^f  death  and  he 
came  to  renew  the  policv  by  paying  the  annual 
premiums,  it  can  scarcely  b^  doubted  that  he  did 
so  in  order  to  provide  for  those  who  still  survived, 
and  this  evident  intention  ought  not  to  be  de- 
feated unless  there  are  insurmountable  legal 
obstacles  in  the  way  of  efiectuating  it. 

So  far  as  any  interest  the  wife  of  the  insured 
had  in  the  policy  is  concerned,  the  rights  of  the 
parties  are  regulated  by  statute  in  harmony 
with  the  view  just  expressed. 

"A  policy  of  insurance  on  the  life  of  any  per- 
son, expressed  to  be  for  the  use  of  any  married 
woman,  whether  procured  by  herself,  her  hus- 
band, or  any  other  person,  shall  inure  to  her 
separate  use  and  benefit  and  that  of  her  children, 
independently  of  her  husband  or  his  creditors, 
or  the  person  effecting  the  same  or  his  creditors.'^ 
Section  80,  Act  12th,  March,  1870;  1  .Acts  71. 

When  Mrs.  Crowfoot  died,  her  interest  in  the 
policy  inured,  under  this  statute,  to  the  benefit 
of  her  children. 

When  one  of  the  children  subsequently  died 
without  living  issue,  and  the  policy  was  again 
renewed  by  the  payment  of  the  annual  premium, 
there  was,  in  a  modified  sense,  a  new  contract 
(^Thompson  v.  Cundiff,  11  Bush,  573),  which 
inured  to  the  benefit  of  the  children  then  liv- 
ing, there  being  no  issue  of  those  who  were 
dead.  So  that  at  the  death  of  Mrs.  Duvall, 
the  last  survivor  of  the  children  of  the  insured, 
she  was  the  sole  beneficiary. 

Section  82  of  the  statute,  mprOy  provides  that, 
''When  a  policy  is  effected  by  any  person  on  his 
own  life,  or  on  the  life  of  another,  expressed  to 
be  for  the  benefit  of  *****  a  thiitl  person, 


the  person  for  whose  benefit  it  was  made  shall 
be  entitled  thereto  against  the  creditors  and  the 
representatives  of  the  person  effecting  the  same." 

At  the  time  the  policy  was  last  renewed  be- 
fore her  death,  Mrs.  Duvall  was  the  only  sui-viv- 
ing  child  of  the  insured,  and  as  she  was  the  only 
living  person  answering  the  description  of  bene- 
ficiaries as  contained  in  the  policy,  as  the  other 
beneficiaries  had  died  without  issue,  it  is  to  be 
taken  to  have  been  renewed  for  her  sole  benefit. 
When  it  was  last  renewed  she  was  dead,  and 
there  was  no  person  living  answerine  the  de- 
scription except  her  surviving  chiloj  who,  in 
our  opinion,  is  her  representative  within  the 
meaning  of  that  word  as  used  in  the  policy. 

In  Insurance  Company  v.  Palmer,  42  Conn., 
60,  the  policy  was  payable  to  the  wife  if  she  sur- 
vived her  husband,  if  not,  to  their  children. 
The  husband  survived  the  wife,  and  one  of  the 
children  died,  during  the  life  of  the  father,  leav- 
ing issue.  It  was  held  that  the  issue  took  the 
interest  to  which  his  father  would  have  been 
entitled  if  he  had  survived  the  insured. 

This  is  a  much  stronger  case  for  the  issue  of 
the  deceased  child  than  that. 

There  the  policy,  in  the  contingency  that  had 
happened,  was  payable  to  the  children,  here  it 
is  payable  to  the  children  or  "their  representa- 
tives." This  expression  shows  that  the  possi- 
bility of  the  deatn  of  some  or  all  of  the  children 
during  the  life  of  the  insured  was  not  overlooked, 
and  that  such  an  event  was  intended  to  be  pro- 
vided for. 

And  when  we  consider  the  nature  and  design 
of  life  insurance  and  the  relation  of  the  parti^ 
we  think  the  policy  should  be  construed  as  if  it 
were  payable  to  such  of  the  children  as  should 
survive  the  insured  and  the  surviving  issue  of 
such  as  mieht  die  durins  his  life. 

We  are  tnerefore  of  tne  opinion  that  the  in- 
sured had  no  interest  in  the  policy,  and  that  the 
assignment  made  by  him  to  the  appellant  gave 
her  no  right  to  any  part  of  its  proceeds,  and  the 
judgment  is  affirmed. 


♦  •  ♦ 
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mechanic's    lien — ^WHEN   THE    WIPE's    SEPARATE 
PROPERTY   AND  THE    HOMESTEAD  SUBJECT 

TO  PLEADING. 


Blbvinb  et  al  v.  Cameron  and  Matfikld. 


May  12, 1881. 

I.  In  order  to  subject  the  wife's  separate  property  to 
mechanic's  lien  for  improvements,  contracted  for  by  the 
husband,  it  must  be  alleged  and  proven  that  the  hualMaid 
was  acting  as  her  authorised  agent  at  the  time;  and  it 
will  not  be  presumed  that  he  was  such  agent  because  he 
was  her  husband.  The  averment  of  her  knowledge  of 
such  purchase  and  the  purpose  for  which  it  was  niade, 
does  not  supply,  by  implication,  that  essential  ingrediemi 
of  her  liability. 

IL  In  order  to  subject  the  homestead  to  mechaiUc*a 
lien,  it  is  necessary  that  the  wife's  consent  to  thus  encum- 
ber the  homestead,  be  evidenced  in  the  mode  preeoribed 
by  law  for  the  alienation  of  her  separate  property. 

Appeal  from  Orayaon  County. 

This  suit  was  brought  in  June,  1874,  l^  the  apimlloqi 
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against  the  appellants,  as  husband  and  wife,  on  account 
for  lumber  sold  and  delivered  by  them  to  the  husband, 
amounting  to  1294.42,  for  the  purpose  of  constructing  a 
dwelling  house  and  out  houses  on  two  certain  lots  in 
the  town  of  Sherman,  the  title  to  which  was  in  Mrs. 
Bleyins,  the  wife.  The  plaintifi^  alleged  that  it  was  not 
known  to  them  at  the  *  time  they  furnished  the 
lambei,  that  she  owned  the  lots;  that  her  title  to  them 
was  not  then  recorded,  and  that  the  lumber  was  used  in 
the  construction  of  said  houses  with  the  knowledge  of 
the  wife ;  that  the  lots  before  and  until  said  houses  were 
constructed,  were  vacant,  and  not  worth  more  than  one- 
lifth  part  as  much  as  they  were  afterwards,  by  reason  of 
the  improvements  so  made  upon  tiiem ;  that  after  the 
hoQses  were  constructed  the  defendants  resided  upon  the 
lots  as  their  homestead,  and  tliat  they  had  no  other  home- 
stead in  the  county  or  in  the  State,  so  far  as  plaintiffs 
know  or  believe.  The  plaintiffs  allege  that  they  fixed 
their  lien  upon  said  property  within  the  time  and  in  the 
mode  prescribed  by  law,  setting  forth  the  facts  in  respect 
thereto. 

The  plaintififo  prayed  to  subject  the  houses  and  lots  tp 
their  lien  and  for  general  relief.  The  defendants  filed  a 
general  demurrer,  which  does  not  appear  to  have  been 
relied  upon  as  no  action  was  taken  upon  it  by  the  court, 
nor  to  have  been  called  to  the  court's  atttention.  They 
also  filed  a  general  denial. 

The  plaintifih  account  was  attached,  as  an  exhibit,  to 
the  petition,  and  its  correctness  sworn  to.  They  also  in- 
troduced, in  evidence,  their  sworn  and  duly  recorded 
statement  of  the  verbal  contract  between  themselves  and 
Wm.  Blevins,  for  the  sale  of  the  lumber  which  had  been 
recorded  in  the  proper  ofilce,  in  order  to  fix  their  statu- 
tory lien.  This  instrument  recited,  among  other  things, 
**  that  the  lumber  was  purchased  and  used  for  the  purpose, 
hy  said  Blevins,  of  erecting  and  repairing  a  building  situ- 
ated in  the  town  of  Sherman,"  •  •  •  upon  the  lots  de- 
scribed in  the  petition.  The  plaintiff  also  proved  the  facts 
by  one  of  their  witnesses  that  the  houses  and  lot8,described 
in  the  petition,  are  the  homestead  of  defendants  "  and 
was  their  homestead  at  the  time  mentioned  in  the  ao- 
eount,  at  which  said  lumber  was  furnished ;  that  he  (wit- 
neas)  and  his  wife  sold  the  lots  mentioned  in  the  peti- 
tion, to  Mrs.  Blevins." 

Verdict  for  the  plaintiift  for  the  amount  sued  for  with 
interest,  and  finding  the  property  subject  to  the  plaintiift* 
lien,  the  court  rendered  Judgment  accordingly,  decreeing 
sale  to  be  made  of  the  property  in  the  usual  form,  with 
order  to  issue  execution  for  any  unsatisfied  balance  of  the 
Judgment  against  Wm.  Blevins. 

The  defendants  appealed  to  the  Supreme  Court  and  as- 
sign eight  grounds  of  error  which,  so  ibr  as  they  need  be 
oonsidered,  in  the  proper  disposition  of  this  appeal,  it 
may  be  stated,  relate  to  the  charge  of  the  court,  the  re- 
fusal to  give  instructions  asked  for  by  the  defendants,/ 
and  the  admission  of  certain  evidence  over  their  objec- 
tions. 

Waxjob,  J. 
Delivered  the  opinion  of  the  court. 

The  plaintifD^'  petition  admitted  that  the  wife  had  the 
title  to  the  lots  at  the  time  of  the  transaction  with  her 
husband  in  relation  to  the  sale  of  the  lumber,  nor  does 
the  petition  attempt  to  qualify  the  implication  from  that 
admission,  tliat  she  was  the  l^gal  and  equitable  owner  of 
the  property.  The  averments  in  the  pleadings  of  a  party 
will  be  taken  most  strongly  against  him.  Indeed,  so  far 
from  seeking  to  charge  the  property  to  be  community 
property,  notwiihstanding  the  fact  that  the  title  was 
held,  as  thay  allege,  by  her,  the  plaintillh  rest  their  right 


to  subject  the  property  to  their  supposed  lien,  upon  the 
wife's  knowledge  and  silence  or  acquiescence  in  the  acts 
of  her  husband  in  contracting  for,  and  making  improve^ 
ments  upon  her  property,  and  not  upon  the  allegation 
that  it  was,  in  fact,  property  belonging  to  the  commu- 
nity. 

Considered,  then,  as  her  property,  the  question  which 
is  first  presented  ir,  whether  the  ikcts,  which  are  alleged, 
show  a  cause  of  action  against  tlie  wife  to  subject  her 
property  to  sale  for  the  payment  of  the  debt  contracted 
by  the  husband  for  lumber  to  improve  it.  It  was  held 
directly,  in  Warren  v.  Smith,  44  Texas,  245,  that  the 
statute  regulating  marital  rights,  and  prescribing  in  what 
cases  the  wife's  separate  estate  may  be  bound,  will  con- 
trol the  creation  of  mechanic's  lien  on  her  estate.  Her 
estate  cannot  be  made  liable  for  improvements  thereon 
not  authorized  by  her.  The  rule  is  thoroughly  estab- 
lished by  many  decisions  of  our  Supreme  court,  construing 
the  statute  referred  to,  and  the  rights  of  the  wife  and  her 
liabilities  under  it,  that  to  make  the  wife's  separate  prop- 
erty liable  for  a  debt  it  must  be  contracted  by  the  wife 
herself,  or  by  her  authority.  Warren  v.  Smith,  supra ; 
Magee  v.  White,  23  Tex.  180.  The  third  section  of  that 
act.  Art.  4643  P.  D.,  provides  that  the  husband  and  wife 
may  be  Jointly  sued  for  all  debts  cantrtteted  by  the  wift 
for  necessaries  furnished  herself  or  children,  and  for  all 
the  expenses  which  may  have  been  incurred  by  the  wife 
for  the  benefit  of  her  separate  property.  The  con- 
tract by  the  wife,  her  consent  glyen  expressly  or  im- 
pliedly, is  necessary  to  maintain  a  suit  against  her  with 
her  husband,  whether  for  necessaries  or  for  the  purpose 
of  benefitting  her  separate  property.  The  husband,  it  is 
true,  may  be  her  agent  to  make  contracts  that 'will  bind 
her  separate  estate,  but  it  is  not  to  be  presumed  that  he 
is  her  agent,  because  he  is  her  husband.  The  agency 
must  be  such,  in  fact,  and  not  a  thing  to  be  presumed, 
because  of  the  relation  of  husband  and  wife.  Magee  v. 
White,  180. 

There  was  no  averment  in  the  petition  of  such  agency, 
or  that  it  was  her  contract.  The  averment  of  her  knowl- 
edge of  such  purchase,  and  the  purposes  for  which  it  was 
made,  do  not  supply,  by  implication,  that  essential  in- 
gredient of  her  liability.  The  husband  was  entitled  to 
the  use  and  enjoyment,  as  well  as  to  the  care  and  man- 
agement of  her  separate  property,  and  both  husband  and 
wife  expected  to  occupy  together  the  homestead  for 
which  the  lumber  was  designed,  and  it  is  quite  as  consist- 
ent with  reason,  to  suppose  that  the  wife  relied  upon  the 
husband  to  purchase  the  lumber  upon  the  responsibility 
of  their  community  interest,  as  that  she  empowered  him 
to  contract  for  her,  as  her  agent,  to  buy  the  lumber  for 
her,  in  order  to  improve  the  place  on  her  separate  respon- 
sibility. 

Chief  Justice  Hemphill,  in  a  suit  to  subject  the  prop- 
erty of  the  wife  to  the  payment  of  a  debt  allied  to  have 
been  contracted  by  a  married  woman  for  necessaries, 
under  that  statute,  used  this  elear  and  emphatic  lan- 
guage: "A  fundamental  principle  in  relation  to  suits  to 
bind  the  separate  estate  of  the  wife's  is  this,  that  such 
estate  can  not  be  held  liable  unless  in  cases  clearly, 
strictly  and  fully  authorised  by  the  statutes  or  the  equi- 
table principles  of  the  laws  of  the  land."  McFadden  v. 
Crumpler,  20  Tex.  376.  This  rule  was  re-aflirmeid  in 
Stansberry  v.  Nichols,  SO  Tdx.  149,  where  is  said :  "  In 
order  to  charge  the  separate  estate  of  a  married  woman 
under  the  statute,  the  ^aot  relied  on  must  be  explicitly 
averred  and  must  be  such,  being  true,  as  to  exclude  a 
fair  and  substantial  doubt  of  her  liability,  otherwise  no 
sufEloient  basis  is  laid  for  a  Judgment  against  her."    It  is 
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dear  that  there  was  neither  averment  nor  proof  of  the 
main  and  eeaential  facta,  either  that  the  contract  waa 
that  of  the  wife,  or  that  the  hoaband  profeaaed,  in  any 
mode,  to  act  aa  her  agent  in  making  the  purchaae  of  the 
lambe(,  and,  evidently,  there  waa  no  aufElcient  baaia  laid 
in  the  petition  on  which  to  reat  a  decree  against  the  wife, 
and  to  subject  her  separate  eatate  to  the  debt  sued  on. 
Stansberry  v,  Nichols,  30  Tex.  149. 

It  is  not  necessary  to  consider  what  may  have  k)een  the 
plaintifib*  rights  and  remedies,  if  any  they  had,  on  gen- 
eral principles  of  equity,  because  the  plaintiflfiR*  case  is 
presented  upon  the  legal  statutory  right  to  enforce  the 
specific  remedy  under  the  law  giving  a  lien  to  mechanics 
and  material  men.  But  if  they  had  relied  upon  such  re- 
lief as  a  court  of  equity  could  afford  them,  the  alle- 
gations contained  in  their  petition  were  equally  insuf&- 
dent  to  support  a  decree  against  the  wife.  Stansberry  v. 
Nichols,  wpra;  Brown  v.  Ector.  19  Tex.  a46;  Haynes  f«. 
Stovall,  28  Tex.  625. 

But  the  evidence  adduced  by  the  plaintilfii  on  the  trial, 
and  none  whatever,  indeed,  was  introduced  by  the  de- 
fendants without  contradicting  the  fact,  that  the  lots  in 
queation  were,  in  truth,  the  separato  property  of  the  wife, 
ahowed,  beeidea,  that  the  property  waa  the  homestead  of 
the  defendanta  at  the  time  of  the  lumber  contract,  and 
the  recorded  atatement  of  the  contract  made  by  the 
plaintiflh  and  read  in  evidence,  indicate  that  there  exinted 
a  house  or  bouses  on  the  lots  at  that  time. 

Under  such  facts,  treating  the  property  as  then  being 
the  homestead  of  the  defendants,  there  existed  the  same 
necesaity  for  the  wife  to  enter  into  the  contract  whereby 
the  property  ahould  be  subjected  to  the  lien  of  a  material 
man  who  furnished  material  to  make  improvements  on 
the  homestead,  aa  is  necessary  in  the  caae  of  her  separate 
property.  Thua  to  aflbct  her  homeatead  rights  it  seems, 
too,  that  it  would  be  neceaaary  that  her  consent,  thua  to 
encumber  the  homestead  must  be  evidenced  in  the  mode 
prescribed  by  the  law  for  the  alienation  of  her  aeparate 
propertv.  Oaylord  v.  Lough  ridge,  50  Tex.  576;  Campbell 
V.  Fields,  86  T©x.  754. 

Thua  it  appears  that  neither,  under  the  facta  stated  in 
the  petition,  nor  thoae  which  were  proved  on  the  trial, 
were  the  plaintifib  entitled  to  a  decree  againat  Mrs. 
Blevins ;  there  waa  no  basis  for  a  decree  subjecting  the 
houses  or  lots  to  the  payment  of  the  debt,  under  either 
the  caae  made  by  the  pleadings  oc  that  which  waa  devel- 
oped by  the  evidence. 

The  charge  of  the  court  was  predicated  upon  the  as- 
sumption that  whether  the  property  waa  community  es- 
tate, the  wife's  separate  estate,  or  constituted  the  home- 
stead, if  the  plaintifib  had  complied  with  the  statute  pre- 
scribing the  mode  of  fixing  their  lien,  and  without  ser- 
vice upon  Mrs.  Blevins,  of  a  copy  of  the  bill  of  particulars 
of  the  account  provided  for  in  the  lien  atatute,  that  if  the 
plaintifib  were  otherwiae  entitled  to  recover  for  the  debt, 
they  would  also  be  entitled  to  have  a  lien  upon  the  property 
described  in  the  petition,  and  the  Jury  wero  so  instructed. 
The  defendanta  excepted  to  the  charge  in  these  respects, 
by  asking  Instructions  which  presented  counter  proposi- 
tions of  law,  which  were  refused.  Keither  the  chaige  nor 
the  instructiona  need  be  more  specifically  stated.  The 
Jury  wero,  of  course,  misled  in  following  the  charge  to  a 
wrong  reault,  to  the  injury  of  the  appellanta. 

The  questioqa  presented  aa  to  the  admissibility  of  evi- 
dence, in  view  of  the  conclusion  we  have  reached  need 
not  be  diacnaaed.  Aa  the  cause  will  be  remanded  for  an- 
other trial,  we  will  make  the  simple  remark,  that  we  do 
not  consider  the  objection  to  the  admSaaibility  of  the  afll- 


dayit  of  plaintifl^'s  agent  well  taken  by  the  defendants. 
The  court  did  not  err  in  admitting  it  in  evidence ;  the 
grounda  of  objection  urged  in  the  brief  of  appellants' 
counael,  in  aupport  of  their  aeoond  aaaignment  of  error, 
therefore,  we  consider  untenable. 

If  the  plaintifib  are  entitled  to  a  lien  on  the  property, 
to  aatisfy  their  debt  (the  Justneas  of  which  does  not  ap- 
pear to  be  doubted)  the  facts  which  ahow  ita  exiatenee 
should  be  presented  on  another  trial,  by  appropriate  alle- 
gations, in  an  amended  petition.  The  viewa  of  the  law, 
applicable  to  the  plaintifib'  cane,  as  it  was  preaented  on 
the  trial,  under  both  the  pleadings  and  the  evidence, 
which  were  entertained  by  the  judge  who  preaided,  and 
which  seem  to  have  been  held,  also,  by  the  plaintifib' 
counsel,  may  have  infiuenced  the  latter,  not  to  rely  on  or 
present  other  facts,  or  to  aak  for  other  relief  in  some 
shape  or  other,  conaistent  with  the  rights  of  the  plalntilT 
under  the  law.  Therefore,  although  there  ia  no  error  in 
the  finding  of  the  Jury  in  fttvor  of  the  plaintifib  for  the 
amount  of  the  debt  and,  notwithstanding  their  finding 
the  property  to  be  subject  to  the  lien  is  erroneous,  would 
not  preclude  the  Appellate  Court  from  discarding  aueh 
erroneous  part  of  the  verdict,  and  proceed  to  render  aueh 
Judgment  aa  should  have  been  rendered  in  the  court 
below.  We  conclude,  for  the  reason  above  given,  that 
the  proper  disposition  of  this  appeal  ia  to  reverse  the 
judgment  and  remand  the  cause  to  be  tried  again  under 
further  proceedings. 

Report  of  Commissioners  examined,  opinion  adopted 
and  judgment  reversed. 

Gro.  F.  Moobje, 
Chief  Juatioe. 


A  oouNTBY  Justice  of  the  Peace  in  Kanaaa  haa  gone 
back  on  the  Supreme  Court  of  the  State,  and  declared 
the  liquor  law  unoonatitutionaL 

**  Why,  your  Honor,"  exclaimed  the  proaecuting  attor* 
ney,  *'tne  Supreme  Court  haa  affirmed  ita  constRotion- 
allty." 

"  i>et  'em  affirmed  and  be  blanked,"  responded  tbe 
learned  court,  '*  I  know  my  buaineaa." 

SUPREME  COURT  RECORD. 


[New  casea  filed  since  our  last  report,  up  to  Sept.  14,  1881. 

1188.  Adam  Orth  adm'r  v.  The  L.  8.  A  M.  S.  By,  Oo. 
Error  to  the  Diatrict  ourt  of  Fulton  County,  w*.  C. 
Kelly  and  C.  H.  Scribner  for  plaintiff'. 

1164.  Springfield,  Jackaon  A  Pomeroy  R.  R.  Oo.  e. 
Ambroae  Scott.  Error  to  the  Diatrict  Court  of  Jackaon 
County.    Irvine  Dungan  for  plaintiff'. 

1165.  Evan  Brock  et  al.  v.  Urban  Hidy  et  aL  execotora. 
Error  to  the  District  Court  of  Ftiyette  County.  M.  J. 
WiUiama  and  Mills  Gardner  for  plaintifib;  M.  Barclay 
and  Savage  d  Hidy  for  defendanta. 

1166.  Homeatead,  Building  and  Loan  Aaaodatloa  eit  aL, 
V.  Continental  Life  inaurance  Company  et  aL  Error  to 
the  District  Court  of  Ftiyette  County.  M.  J.  WIlliaiiM 
and  M.  MilUrd  for  plaintiffib;  Maynard  A  Hadley  aad  8. 
N.  Yeoman  for  defendanta. 


1167.  Continental  Life  Inaurance  Co.  v,  

Kaup.    Error  to  the  Diatrict  Court  of  Seneca  CSoimty 
|9ayler  A  Sayler  for  plaintiff;  George  £.  Seney  Ibr  de^ 
fendant. 

1168.  Samuel  T.  Billingaley  o.  The  State  of  Ohio.     iCr- 
ror  to  the  Court  of  Common  Pleaa  of  Franklin  Connitw 
E.  L.  Taylor.  D.  K.  Wataon  and  H.  J.  Booth  for  plntntifr* 
George  k.  Naah  for  the  State.  * 

1109.  Carrie  E.  Conkling  et  aL  v.  Franda  L.  Bealmid. 
Error  to  the  Diatrict  Court  of  Clinton  Oonnty.  fiOLonoA 
Walker  for  plaintiflk;  A.  C.  DIbell  and  HIUs  A  Taap^ 
for  defendant. 
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;     :      :    SEPT.  22,  1881. 


COLUMBUS,  OHIO, 


NOTICE. 


All  persons  are  notified  thafrW.  "W.  Wick- 
ham  is  not  now,  and  baa  not  been  for  thirty 
days  past,  in  any  way  connected  with  the 
Ohio  Law  Journal.  W^  have  permanently 
severed  all  busineHs  relations  with  him. 

LORD  &  BOWMAN. 

Sbptgubbr  22ud,  1881. 


• » » 


THP:  NATION'S  SORROW, 


The  dayn  of  mourning  are  upon  thin  Nation  to-day, 
brought  about  by  the  uwiaM8in*8  Imnd,  which  luui  laid  low 
a  Chief  SCagiatrate,  whoae  many  nobie  qualitieH  had 
endeared  him  to  all  hearts,  hotli  at  home  and  abroad. 
After  MufTering  untold  pain  and  agony  in  bravely  strug- 
gling to  overcome  the  etTectn  of  the  pistol  wonnd  re- 
ceived on  the  morning  of  July  2d  last,  President  James 
A.  Oarfteld  was  called  from  earth  away  at  10:95  on 
Monday  evening  Inst.  He  died  at  Long  Branch,  sur- 
rounded b3*  his  wife,  the  celebrated  physicians  and  his 
few  faithful  friendH  wlio  had  proved  so  devoted  in  his 
tast  dajrs.  The  ways  of  Providence  are  wrapped  in 
mystery.  In  His  wisdom  He  has  seen  tit  to  visit  us  with 
great  affliction  and  bring  distref«  upon  us;  yet  we  bow 
in  humble  aubmissioii  to  His  omnipotent  will,  and  more 
fervently  ask  His  aid  and  guidance  in  the  future. 

President  Arthur  deserves,  and  we  doubt  not  he  will 
receive  the  oontidence,  support  and  encouragement  of 
Hvery  loyal  citizen  of  the  country  in  his  trying  position. 

The  President's  assassin,  Ouiteau,  should  be  speedily 
dealt  with  in  strict  accordauco  wit h  the  Uiw.  All  thoughts 
of  mob  violence  should  be  banished  from  every  mind, 
for  the  law  is  fully  adequate  to  dispose  of  his  case,  al- 
though it  can  never  bring  back  the  dead  or  restore  tlie 
peace  and  happineaa  which  was  our  former  lot. 

We  unoonditionally  surrender  the  columns  of 
the  Law  Journal  this  week  to  the  very  in- 
teresting addre^  delivered  by  Judge  Matthews, 
before  the  New  York  State  Bar  Association,  at 
Albany,  on  Tuesday,  the  20th  in.<«t.  We  could 
not  find  more  valuable  or  instructive  matter 
for  our  paper,  or  anything  more  welcome  to  our 
readers. 

When  Stanley  Matthews*  name  was  proposed 
to  fill  the  vacancy  in  the  roster  of  Supreme 
Judges,  thei3B  was  more  or  less  opposition  to  his 


oonfinnatiou  by  political  and  partisan  men  and 
newspapers.  This  was  to  be  expected  as  of 
course.  The  opposition,  however,  which  ex- 
uded from  Irvinge  Browne,  of  the  Albany  Law 
Journal,  was  made  up  of  the  most  villainous 
imbecility  that  ever  entered  into  a  contest  of 
the  kind.  This  self-adored  Fadladeen  pro- 
claimed from  the  pinnacle  of  his  superb  vanity, 
that  '^Matthowsdid  not  have. the  proper  Judicial 
mind  which  a  Judge  of  the  Supreme  Court  must 
possess,'*  and  that  "  being  from  Ohio  he  was  not 
fit  for  a  Judge.'* 

This  invitation  to  Judge  Matthews  is  a  mark 
of  the  high  esteem  in  which  he  is  justly  held 
by  the  New  York  Bar,  and  such  a  rebuke  to 
Browne  as  would  overwhelm  any  man  less 
hedged  about  with  a  panoply  of  self-conceit. 


^ » » 


The  professional  card  of  Messrs.  Banning  & 
Davidson,  of  Cincinnati,  will  be  found  in  our 
advertising  columns  this  week,  and  henceforth. 
These  gentlemen  have  reduced  the  practice  of 
the  law  to  a  science.  Their  business  is  so  ex- 
tensive as  to  require  the  presence  and  labor  of 
eight  trained  lawyers  as  aeesistants,  each  of 
whom  has  his  own  special  department  at  the 
ofiice  and  at  the  Courts.  Whether  or  not  this 
thorough  and  systematic  di.spo  ition  of  business 
has  given  them  their  wide  aiid  enviable  reiputa- 
tion  as  lawyers,  we  do  not  know  ;  but  the  fact  is 
that  their  practice  is  extensive  and  still  rapidly 
increasing.  Personally,  Messrs.  Banning  i 
Davidson  are  as  pleasant  and  agreeable  as  they 
are  successful  professionally. 


♦  ♦ » 


CONCEALED  WEAPONS. 


In  an  article  on  the  prevalence  of  crime  in  the  United 
States,  the  2bi-ofito  Oiobe  pays  a  sensible  tribute  to  the 
manly  American  habit  of  carrying  revolvers,  as  f oUows : 

**8ome  of  the  American  papers  are  crying  out  for  a  tax 
on  revolvers.  They  propose  to  tax  them,  as  they  have 
done  their  shipping,  out  of  existence.  This  would  be  to 
make  the  revolver  a  luxury  for  the  rich,  and  woaki,  we 
fancy,  make  it  more,  rather  than  less  popular  in  <»rtain 
circles  on  that  account.  There  is  a  more  exceU^nt  way. 
Let  them  settle  it  as  a  principle  that  the  carrying  of 
weapons  of  any  kind  is  a  reUc  of  bartMirism/  and  un\ 
worthy  of  citisens  of  a  f  ree  and  enlightened  State.  Let 
the  carrying  of  a  deadly  weapon  be  made  a  crime  against 
the  State--accdunted*  prinui  fade  evidence  of  some  evil 
intent,  and  punished  by  flue  or  imprisonment.  Tli|ia 
alone  can  the  brand  of  criminality  be  put  upon  the  prac- 
tice, and  the  presence  of  a  revolver  in  the  pocket  made 
U)  appear,  in  the  eyes  of  Young  America,  in  its  true 
light— as  a  sign  of  cowardice  rather  than  of  the  manly, 
fearless  courage  of  conscious  rectitude." 


Thk  Supreme  Court  Room  of  the  State  of  Ohio,  has 
been  thoroughly  cleaned,  re-painted,  and  re-carpeted, 
and  looks  bright  and  invitbig  for  the  Court,  which  is 
expected  to  convene  next  week. 


82 


THE    OHIO    LAW    JOURNAL. 


THE    FUNCTIONS   OF  THE  LEGAL    PRO- 

FESSION  IN  THE  PROGRESS  OF 

CIVILIZATION. 


The  Annual  Address  Before  the  Stale  Bar  Aasoda- 
turn  of  New  York^  at  Atbanyy  September  20,  1881. 


BY   HON.  STANLEY  MATTHEWS. 


It  is  scarcely  necessary  for  me  to  say  that  the 
invitation  in  response  to  which  I  address  you 
to-day  was  most  unexpected.  None  know  that 
better  than  those  who  framed  and  communi- 
cated it.  The  promptness  with  which  it  was 
accepted  was  the  impulse  of  a  spontaneous  senso 
of  obligation  which  did  not  stop  to  consider 
the  possible  res^nsibilities  it  involved,  nor  the 
perils  of  criticism  it  might  provoke.  There 
were  reasons  to  which  I  can  not  more  specific- 
ally refer  why  I  desired  to  meet  face  to  face,  the 
representatives  of  the  Bar  of  this  great  imperial 
State.  Suffice  it  to  say  I  come  here  to-day  not 
an  unbidden  guest,  ana  claim,  as  I  doubt  not  I 
shall  receive,  the  gracious  courtesies  of  your 
hospitality.  That  I  am  sure  will  be  my  suffi- 
cient shield  and  defence  a.gainst  all  malice  and 
uncharitableness,  and  proof  enough  of  the  pro- 
priety of  my  presence. 

The  selection  of  a  topic  of  discourse  suitable 
to  the  occasion  was  not  without  embarrassment. 
It  seemed  to  be  necessary  to  avoid  the  common- 
place of  too  much  generality,  and,  at  the  same 
time,  to  shun  many  definite  discussions,  other- 
wise appropriate,  for  reasons  purely  personal. 
This  necessity  reduced  the  range  of  available 
subjects  to  narrow  limits,  and  made  difficult  a 
wise  and  successful  choice. 

In  the  midst  of  this  perplexity,  my  attention 
was  casually  attracted  by  an  editorial  article  in 
a  leading  daily  newspaper  in  one  of  the  larger 
cities  in  the  interior,  styled,  "The  Evening  of 
the  Age  of  Law,"  which  seemed  to  suggest  an 
unobjectionable  theme  for  discussion,  its  pre- 
diction was  that  the  age  of  law  and  lawyers  was 
passing  away — that  its  knell  had  been  struck. 

Its  ^argument  was  that,  in  an  early  stage  of 
social  oevelopment,  the  profession  of  arms 
embodied  the  principal  intellectual  and  moral 
forces  of  the  world ;  then  followed  the  teachers 
of  theology,  as  leaders  of  .the  people  and  chief 
agents  in  the  work  of  advancing  civilization; 
i^ter  them  the  lawyers  and  judges  and  jurists, 
who  have  interpreted  and  developed  and 
reformed  the  codes  of  rights  and  remedies  which 
the  interests  of  society  and  the  necessities  of 
government  demanded.  But  now,  their  influ- 
ence and  power  is  on  the  wane  and  falling  intg^ 
relative  decay.  It  is  the  age  of  steel  described 
by  Ovid — 

Ultima  eoeUstum  terraa  Aetroea  reliquit. 

And  the  leader  of  modem  society  i.s  the 
inventor,  the  organizer  of  industry,  the  railroad 
manager,  the  manipulator  of  corporate  wealth 
and  power,  the  skilliul  and  far-sighted  financier. 


And  mankind,  in  its  social  and  political 
arrangements,  is  shaping  its  institutions  so  as 
to  dispense  with  lawyers  and  legal  tribunals. 
Laws  tor  the  collection  of  debts  are  falling  into 
disuse,  because  creditors  find  they  can  depend 
with  more  confidence  as  to  results  in  restricting 
credits  and  trusting  more  to  character  and  sel^ 
interest  than  to  coercion;  and  great  lenders 
rely  not  on  names  but  on  collaterals,  the  titles 
to  which  give  them  control  of  their  proceeds 
without  legal  process.  The  limits  of  the  law 
are  being  .straitened  in  many  ways,  while 
larger  scope  is  given  to  the  influence  of  public 
opinion  upon  tne  wills  and  conduct  of  men; 
so  that  litigation  is  lessened,  the  machinery  of 
the  law  less  frequently  resorted  to,  and,  conse- 

auently,  the    professional    services  of  lawyers 
iminished  in  importance. 

This  expected  crisis  and  culmination  in  the 
fate  of  our  profession,  however,  is  not  supposed « 
by  the  writer  of  this  article  to  be  so  imminent 
us  to  involve  the  personal  interests  of  even  its 
younger  members  of  this  generation,  even  if 
his  forecast  be  accepted  as  true;  but  whether 
the  opinions  expressed  be  well  or  ill  grounded 
as  to  its  future,  it  suggests  a  professional  inter- 
est, worth  our  present  consideration,  of  this 
question : 

What  is  the  true  function,  in  the  social  and 
political  state,  of  the  legal  profession  ? 

Of  course  in  that  denomination  are  included 
both  Bench  and  Bar.    They  are  in  constitution 
and  in  function  but  one.    Their  work  is  joint, 
and  its    result    arises^  from  the  necessary  and 
harmonious    co-operation    of    both.     The    two 
together  constitute  an  organic  whole,  and  are 
not  only  intimate  in  their  union,  but  inter-de- 
pendent.   They  are  fellow-servants  of  justice, 
and  responsible    to  each  other,  under  mutual 
guarantees,  against  miscarriage  in  their  com- 
mon employment.    Their  common  relation  to 
the  law,  which  they  assist  in  ^ministering,  is 
official    and    representative.     Whatever    weak- 
ness,   failure,    incompetence,  or   unworthiness, 
overtakes  judges  or  lawyers,  as  a  class,  is  to  be 
counted,  not  only  as  a  common  misfortune,  but 
a  mutual  fault. 

The  judge  is  a  trained  and  disciplined  lawyer, 
who  has  been  able  to  abandon  advocacy,  reaig^n 
his  clientage,  forget  persons,  accustom  hinoaelf 
to  look  with  indifference  and  impartiality  uj^n 
all  sides  of   every    controversy    without    l>iaa^ 
except  in  favor  of  his  science,  with  no  preju- 
dice save  the  love  of  justice.    But  the  argu- 
ments of  counsel  are  the  materials  of  bis  judg- 
ment;   and  if  it  is  his  duty  to  weigh    t;Iieir 
reasons  and  incline  as  they  preponderate,  so  be 
must  pronounce  and  declare  the  grounds  of  bis 
opinion.     His   audience    is   the  profession     at 
large,  and  thev  are  the  indues  of  his  judgments. 
The  decrees  of  the  final  tribunal  are  conclusive 
\ipon  the  parties,  but  devoid  of  authoritj^,  never- 
theless, unless  they  can  successfully  witlxatand 
the  intelligent  and  disinterested  criticism  of  tbe 
bar.    And  thus,  by  friendly  but  indepezulen* 
discussion,  Bench  and  Bar  are  mutual  support 
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in   thf   advancement    of    the    causi*    of    civil 
justice. 

Lord  Bacon,  in   his  essay  on  Judicature,  has 
sketched  the  relation  of  advocate  and  judge  in 
language  that  has  lost  none  of  its  force  or  pic- 
turesqueness  by  lapse  of  time  or  change  of  cir- 
cumstances.    He  says,  **Patience  and  gravity  of 
hearing  is  an  essential  part  of  justice  and  an 
overspcaking  judge   is  no   well-tuned    cymbal. 
It  i.s  no  grace  to  a  judge  first  to  find  that  which 
he  might  have  heard  in  due  time  from  the  bar ; 
or  to  show  quickness  of  conceit  in  cutting  off 
evidence  or    counsel    too  short,  or  to    prevent 
information    by    (juestions,    though    pertinent. 
The  parts  of  a  judge  in  hearing  are  four;    to 
direct  the  evidence;  to  moderate  length,  repeti- 
tion, or  impertinence  of  speech ;  to  recapitulate, 
select,  and  collate   the  material  points  of  that 
which  hath  been  said ;  and  to  give  the  rule  or 
sentence.     Whatsoever    is    above    these  is    too 
much,  and  proceedeth  either  of  glory  and  will- 
ingness to  speak,  or  of  impatience  to  hear,  or  of 
shortness  of  memory,  or  ot  want  of  a  staid  and 
equal  attention.     It  is  a  strange  thing   to  see 
that  the  boldness  of  advocates  should  prevail 
with  judges ;  whereas,  they  should  imitate  God 
in  whose  seat  the^  sit,  who  represseth  the  pre- 
sumptuous and  giveth  grace  to  the  modest;  out 
it  is  more  strange  that  judges  should  have  noted 
favorites,  which  cannot  but  cause  multiplication 
of  fees  and  suspicion  of  by-ways.    There  is  due 
from  the  judge  to  the  advocate  some  commenda- 
tion and  gracing  where  causes  are  well  handled 
and   fair    pleaded,    especially   toward   the  side 
which  obtaineth  not,  for  that   upholds    in  the 
client  the  reputation  of   his  counsel  and  beats 
d6wn  in  him  the  conceit  of  his  cause.    There  is 
likewise  due  to  the  public  a  civil  reprehension 
of  advocates    where  there   appeareth    cunning 
counsel,  gross  neglect,  slight  information,  indis- 
creet pressing,  or  an  over-bold  defence ;  and  let 
not  counsel  at  the  bar  chop  with  the  judge  nor 
wind  himself  into  the  handling  of  the  cause 
anew  after  the  judge  hath  declared  his  sentence, 
but  on  the  other  side,  let  not  the  judge  meet  the 
cause  half-way  nor  give  occasion  to  the  party  to 
say  his  counsel  or  proofs  were  not  heard. 

A  counterpart  to  this  may  be  found  in  the 
words  of  Lora  Langdale,  when  Master  of  the 
Rolls  in  the  case  of  Hutchins  i;.  Stephens,  1 
Keen,  168,  where  he  said:  **  With  respect  to  the 
task,  which  I  may  be  considered  to  have  im- 
posed upon  counsel,  I  wish  to  observe  that  it 
arises  from  the  confidence  which  long  experience 
induces  me  to  repose  in  them,  and  from  a 
sense  ^  which  1  entertain  of  the  truly  honorable 
and  important  services  which  they  constantly 
perform  as  ministers  of  justice,  acting  in  aid  of 
the  judge  before  whom  they  practice.  No  coun- 
sel supposes  himself  to  be  the  mere  advocate  or 
agent  of  his  client,  to  gain  a  victory,  if  he  can, 
on  a  particular  occasion.  The  zeal  and  argu- 
ments of  ever^  counsel,  knowing  what  is  due  to 
himself  and  his  honorable  profession,  are  quali- 
fied not  only  by  considerations  affecting  his  own 
character  as  a  man   of  honor,  experience,  and 


learning,  hut  also  by  considerations  affecting  the 
general  interests  of  justice." 

The  function  of  lawyers  is  not  that  of  merely 
private  persons.  They  exercise  a  public  office 
and  constitute  part  of  the  judicial  system. 

This  was  expressly  decided  bv  the  Supreme 
Court  of  the  United  States,  in  the  case  ot  Gar- 
land, 4  Wall.  333.  In  that  case  Mr.  Justice 
Field,  delivering  the  judgment  of  a  majority  of 
the  court,  said :  "  They  are  officers  of  the  Court, 
admitted  as  such  by  its  order,  upon  evidence  of 
their  possessing  sufficient  legal  learning  and  fair 
private  character.  *  *  *  The  order  of  ad- 
mission is  the  judgment  of  the  Court  that  the 
parties  possess  the  requisite  qualifications  as  at- 
torneys and  counselors,  and  are  entitled  to  ap- 
pear as  such  and  conduct  causes  therein.  From 
its  entry,  the  parties  become  officers  of  the  Court, 
and  are  responsible  to  it  for  professional  miscon- 
duct. They  hold  their  office  during  good  be- 
havior, ana  can  only  be  deprived  of  it  for  mis- 
conduct ascertained,  and  declared  by  the  judg- 
ment of  the  Court  after  opportunity  to  be  heard 
has  been  aftorded."  (p.  378),  And  Mr.  Justice 
Miller,  in  the  same  case,  saia:  ''It  is  believed 
that  no  civilized  nation  of  modern  times  has 
been  without  a  class  of  men  intimately  con- 
nected with  the  Courts,  and  with  the  administra- 
tion of  justice,  called  variously  attorneys,  coun- 
selors, solicitors,  proctors,  and  other  term  of  sim- 
ilar import.  *  *  *  They  are  as  essential  to 
the  successful  working  of  the  Courts  as  the 
clerks,  sheriff,  and  marshals,  and,  perhaps,  as 
the  judges  themselves,  since  no  instance  is  known 
of  a  court  of  law  without  a  bar."    (p.  384.) 

If  there,  in  fact,  has  been  any  decline  in  the 
influence  and  power  of  the  legal  profession,  dur- 
ing the  present  generation,  it  certainly  can  not 
be  said  to  be  due  to  any  failure  on  its  part  to 
realize,  from  time  to  time,  as  in  times  past,  in  its 
foremost  men,  its  highest  ideal.  Doubtless,  there 
will  arise,  to  the  memory  or  imagination  of  ev- 
ery one  present,  the  figure  of  one,  at  least,  that 
answers  to  the  call  for  the  exemplar  of  his  pro- 
fession. I  have  in  my  mind's  eye — ^for  henas 
passed  from  corporal  sight,  though  but  recently 
— one  that  might  have  sat,  even  to  such  a  pain- 
ter as  Bacon,  for  his  portrait  as  a  model  lawyer. 
Nature  had  done  mu^  for  him.  She  endowed 
him  with  many  graces,  both  of  body  and  of 
spirit.  He  was  a  picture  of  manlv  beauty  and 
dignity :  his  presence  was  benign,  but  majestic ; 
his  aadress  winning,  insinuating,  persuasive, 
impressive:  his  posture  firm,  collected,  self-pos- 
sessed, sell-respecting,  full  of  respect  to  others; 
his  movement  gracious  and  inspiring;  his  voice 
musical  and  various;  an  eye,  beaming  withsym-r 
path^  and  intelligence,  he  had  every  physical 
quality  to  fit  him  for  grave  and  serious  oratory. 
His  intellect  was  keen,  incisive,  rapid,  and  un- 
hesitating: his  logic  inexorable;  he  had  a  rare 
faculty  of  language,  which  pictured  in  vivid  and 
striking  colors  all  the  images  of  his  mind.  A 
moral  and  intellectual  energy  that  was  tireless, 
answefed  every  call,  of  an  enthusiasm  that  was 
born  of  a  union  of  a  lofty  sense^of  duty  with  a 
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strikingly  sincere  love  of  his  profession.  Unre- 
mitting and  systematic  study  had  filled  a  reten- 
tive memory  with  the  stores  of  learning  that 
yielded  treasures  for  every  emergency,  and  made 
the  habitual  and  dilligent  preparation  of  every 
case  and  argument,  the  instinctive  delight  which 
all  living  activities  have  in  natural  exercise. 
In  judicial  tribunals  he  recognized  the  author- 
ity and  majesty  of  the  law,  which  he  felt,  that 
both  they  and  he  were  appointed  to  administer, 
and  he  respected,  as  well,  nis  own  function  as 
counsel  and  advocate,  as  the  person  of  tne  mag- 
istrate. He  recognized  no  man  as  master,  but 
respected  all  men,  each  in  his  own  place  and  de- 
gree, and  stood  for  his  cause,  like  a  knight, 
answerable  only  to  his  own  honor.  He  wa.s, 
indeed,  the  very  prince  and  paragon  of  lawyers. 
Doubtless  there  are  those  who  survive  him  en- 
titled to  be  numbered  with  him,  whom,  living, 
it  were  invidious  to  discriminate;  but  him, 
dead,  it  is  no  ofifence  to  praise,  no  shame  to 
name :  he  lives  still  in  the  love  of  those  who 
will  always  take  pride  in  recalling  the  name 
and  person  of  Henry  Stanberry. 

In  spite,  however," of  the  lustre  shed  upon  it 
by  the  virtues  of  its  best  and  most  eminent 
members,  the  profession  has  not  been  able,  alto- 
gether, to  escape  the  shafts  of  satire.  Ben  Jon- 
son  described  tnem  as  those 

'*  Who  could  speak 
To  every  cause,  and  thiOffs  mere  contraries 
TLU  they  were  noame  again,  yei  aU  be  law ;  *' 

and  as, 

"So  wise,  s()  .?rr.ve.  of  so  perplexed  a  tongue 
And  loud  witiial,  that  could  not  wag,  nor  scarce 
Lie  stiU,  without  a  fee.*' 

Dean  Swift  painted  them  as  ''a  society  of 
men  amon^  us,  bred  up  from  their  youth  in  the 
art  of  proving,  by  words  multiplied  for  the  pur- 
pose, tnat  white  is  black  and  black  is  white,  ac- 
cording as  they  are  paid."  And  Junius  ac- 
counted for  what  he  deemed  the  perversity  of 
Lord  Mansfield's  politicS|  on  the  ground  that  he 
was  one  of  that  class  in  whom  ''the  indiscrimi- 
nate defence  of  ri^ht  and  wrong  contracts  the 
understanding  while  it  corrupts  the  heart." 

The  profession  has  undoubtedly  often  been 
misjudged,  being  condemned  for  the  offences  of 
its  worst  members.  A  prejudice  still  exists,  per- 
haps, to  some  extent,  in  every  community,  in 
some,  more  generally,  that  lawyers  intention- 
ally contrive  ambiguity  in  legislation  in  order 
to  beget  and  promote  litigation  :  so  that  it  has 
sometimes  been  made  a  popular  obiection  to  can-^ 
didates  for  political  honors,  that  lawyers  could 
not  be  trusted  as  legislators.  Indeed,  it  is  re- 
lated, no  doubt,  with  truth,  that-in  a  canvass  for 
A  state  legislature^  one  of  the  candidates  claimed 
AS  A  Rround  for  beine  preferred  over  his  competi- 
tor. ttiAt  ha  WAS  not  lAwyer  enough  to  hurt. 

A  prejudice  not  Altosether  extinct,  is  Apt  to 
regArd  Uwyeiy  as  a  Dodv  of  men,  who  thrive 
upon  the  minortunas,  weAxnesses,  and  vices  of 
the  community ;  and,  therefore,  by  self-interest 

{prompted  to  foster  And  encourage  the  sources  of 
beir   own   profits.    Sir  WAlter   Scott,  by  the 


miiuth  of  the  Scottish  counselor  Pleydell  in 
"Guy  Mannering,"  has  given  a  neat  turn  to  that, 
when  lie  says:  "  In  civilized  society,  law  is  the 
chimney  through  which  all  ilioi  smo&e  discharges 
itself  that  used  to  circulate  through  the  whole 
house  and  put  every-one's  eyen  out.  No  wonder, 
therefore,  tnat  the  vent  itself  should  sometimes 
get  a  little  sooty/'  Certain  it  is  that  were  there 
no  rogues  out  of  the  profession,  there  would  be 
none  in  it.  And  if  tho  que.stion  were  merely 
whether  the  world  would  gi*ow  to  ])e  so  good  that 
lawyers  could  not  live  in  it,  it  would  cease  to 
have  a  practical  interest  for  this  generation. 

We  may,  therefore,  still  conclude  with  Chan- 
celor  Kent,  that  "  the  necessity  of  a  distinct  pro- 
fession to  render  the  application  of  the  law  easy 
and  certain  to  every  inuividual  case,  has  always 
been  felt  in  every  country  under  the  govern- 
ment of  written  law.  As  property  becomes  se- 
cure, and  the  arts  are  cultivated  and  commerce 
flourishes,  and  when  wealth  and  luxury  are  in- 
troduced and  create  the  infinite  distinctions  and 
refinements  of  civilized  life,  the  law  will  gradu- 
ally and  necessarily  assume  the  character  of  a 
complicated  science,  requiring  the  skill  and 
learning  of  a  particular  profes.sion.''  1  Kent, 
306. 

We  may  rightfully  assume  that   the  legal  pro- 
fession is  a  necessary  part  of  every  organization 
of  the  social  and  political  state  as  yet  known  to 
civilization.     An  accurate  and  complete  estimate 
of  its  function  is  to  be  obtained  by  an  analysis 
of  our  conception  of  the  grounds   and  scope  of 
that   necessity  on  which  it  rests.    We  say.  in  a 
general  way,  that  the  business  of  the  legal  pro- 
fession is   the  administration  of  law,  and   that 
law  is  the  science  of  justice.    But  this  explains 
nothing.    What  is  law  ?    What  is  justice  ?    We 
find  ourselves  at  once  in  (he  realm  of  ideas,  and 
exploring  the  philosophy  of  human   nature,  o? 
human  life,  of  human  destiny.    We  are  required 
to  ascertain  and  determine  tne  relation  of  men 
with  each  other  and  with  the  unive^  of  things 
and  beings.    What  are  we,  whence  arc  we,  and 
to  what  end?    These  are  the  grave  and  serious 
questions  that  lie  at  the  bottom  of  our  science. 

Go  where  you  will  or  can,  over  the  whole  sut^ 
face  of  the  inhabited  globe,  or  extending  our 
researches  into  the  history  of  the  human  race, 
travel  back  as  far  as  its  monuments  and  records 
carry  us,  we  find  men  living  together  according 
to  tiie  habitual  observance  of  certain  forms  <h 
social  order.  From  the  earliest  beginnings  in 
the  natural  family,  the  family  6f  patriarchal 
times  as  enlarged  by  adoptions  and  dependents, 
the  wandering  tribe  or  clan  of  migratory  herds- 
men, the  nucleus  of  the  village  community^first 
establishing  permanent  abodes,  and  appropriat- 
ing land  for  dwelling  and  for  tillage,  througn  the 
more  higjhly  and  specially  organized  periods, 
from  military  colonies  and  feudal  tennres  and 
systems,  to  the  free  and  divided  industries  of 
modern  times,  under  every  forxh  of  government, 
Asiatic  despotisms,  theocracies,  monarohies,  aris- 
tocracies, democracies,  and  representative  repub- 
lics, we  find,  in  all,  some  dennito  order,  organi- 
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zation  and  hierarchy,  uniting  and  binding  men 
together  in  certain  relations  to  each  other,  and 
which  each  expects  to  be  observed,  maintained, 
and  obeyed  bv  all.  It  is  this  social  order  that 
constitutes  the  unity  of  the  particular  people  or 
community  who  yield  it  customary,  respect,  and 
confers  upon  them  a  corporate  character,  separat- 
ing them  for  the  purposes  of  their  local  develop- 
ment from  the  rest  of  mankind.  This  is  that 
body  politic  of  which  Sir  John  Fortescue  treats 
in  the  13th  chapter  De  UmdHbus  legum  Avgliae. 
Its  constituting  element  is  the  law  ;  wherefore, 
he  says :  "  The  law  under  which  the  people  is 
incorporated  may  be  compared  to  the  nerves  or 
sinews  of  the  body  natural,  for,  as  by  these,  the 
whole  frame  is  fitly  joined  together  and  com- 
pacted; so  is  the  law,  that  ligament  (to  go  back 
to  the  truest  derivation  of  the  word,  lex  a  Tigandd) 
by  which  the  body  politic  and  all  its  several 
members  are  bound  together  and  united  in  one 
entire  body.  And  as  the  bones  and  all  the  other 
members  of  the  body  preserve  their  functions 
and  discharge  their  several  offices  by  the  nerves, 
so  do  the  members  of  the  community  by  the 
law." 

The  fundamental  institutions  of  society,  with- 
out which  it  does  not  and  can  not  exist — the 
family  and  the  personal  relations  involved  in  or 
implied  by  it,  and  property  in  land,  in  domestic 
animals,  and  all  other  useful  things,  and  therela- 
tionsbetween  men,  begotten  by  it,  are  natural  and 
instinctive.  They  are  antecedent  to  any  posi- 
tive creation  by  human  enactment,  express  the 
necessities  of  human  nature,  and  are  the  modes 
and  conditions  of  human  living.  The  observ- 
ances which  in  anv  given. community  are  habit- 
ual in  respect  of  them,  spring  up  unconsciously, 
and  are  obeyed  under  an  instinctive  dictate  of 
nature.  What  is  essential  in  them  is  universal, 
and  is  found  wherever  men  are  found  in  society; 
their  accidental  features,  which  distinguish  them 
from  those  which  are  similar,  are  the  result  of 
local  circumstances,  or  are  merely  personal  and 
arbitrary  ditferences. 

The  nature,  out  of  which  these  elemental  in- 
stitutions arise,  to  whose  necessities  they  minis- 
ter and  whose  character  they  express,  is  that  of 
a  being  endowed  with  reason  and  conscience. 
By  these^  man  discovers  the  relations  which  his 
nature  implies,  perceives  the  obligations  to 
which  they  give  rise,  and  deduces  the  rights 
which  correspond  to  his  duties,  acknowledges  the 
impulse  by  which  he  is  compelled,  as  a  matter 
of  ri^ht,  to  seek  the  perfection  of  his  own  beinff, 
andtne  obligation  oi  doing  so,  in  company  witn 
his  fellows,  entitled  equally  to  share  the  same 
destiny,  and  the  natural  means  and  opportunity 
of  its  realization.  Hence,  the  law,  springing 
from  the  reason  and  conscience  of  mankincL  be- 
comes the  science  of  human  rights  and  obliga- 
tions^ the  science*  of  justice.  Its  fundamental 
maxim  is  the  golden  rule  of  the  New  ^Testament : 
*'  Whatsoever  ye  would  that  men  should  do*tInto 
you,  do  ye  also  to  them,"  and  finds  its  exact  legal 
statement  in  the  maxim  common  to  all  systems 
of  jurisprudence — Suum  cuiqfie  tnbuere. 


This  is  the  law  of  nature,  the  foundation  and 
informing  spirit  of  all  law.  An  anonymous 
writer  says :  *'It  may  be  said  of  laws  that  man- 
kind have  but  one  law,  though  every  nation  has 
had  its  own  svstem  of  laws.  For  positive  law  is 
not  essentially  a  simple  collection  of  isolated 
rules  and  ordinances  arbitrary  or  conventional 
in  their  nature,  but  it  is  a  system  exhibiting, 
amid  all  its  variations  in  time  and  place,  invari- 
able and  fixed  principles  and  relations  which 
constitute  the  foundation  or  identical  part  of  all 
laws;  that  is  to  say,  universal  or  natural  law." 
(2  Law,  Rev.  and  Mag.  Lond.  N.  S.  548).  Or,  as 
was  magnificently  said  by  Burke:  ''It  would 
be  hard  to  point  out  any  error  more  truly  sub- 
versive of  all  the  order  and  beauty,  of  all  the 
peace  and  happiness  of  human  society  than  the 
position  that  any  body  of  men  have  a  right  to 
make  what  laws  they  please,  or  that  laws  can 
derive  any  authority  whatever  from  their  insti- 
tution merely,  and  independent  of  the  quality 
of  their  subject  matter.  All  human  laws  are, 
properly  speaking,  only  declaratory.  They  may 
alter  the  mode  and  application,  but  have  no 
power  over  the  substance  of  original  justice." 

The  same  law  of  mutual  justice  which  binds 
individual  men  together  into  independent  polit- 
ical communities,  and  prescribes  their  relative 
rights  and  obligations,  also  embraces  as  one 
family  the  various  States  and  nations  into 
which  mankind  are,  at  the  same  time  divided 
and  gathered.  Individuals,  under  the.  collective 
name  of  a  government,  are  none  the  less  bound 
by  the  rules  and  principles  of  right  which  they 
recognize  and  obey  in  their  intercourse  witn 
each  other  as  natural  persons;  and  the  relations, 
intercourse  and  dealings  between  independent 
States,  are,  therefore,  subiect  to  the  law  of  equal 
justice.  When  applied  airectly  between  sover- 
eigns it  is  appropriately  styled  the  public  law 
of  nations;  when  administered  between  sub- 
jects of  States,  foreign  to  each  other  in  the 
forum  of  either,  it  constitutes  private  interna- 
tional law. 

Indeed,  it  is  the  domain  of  international  law 
that  the  foundation  of  the  rule  and  duty  of 
justice  is  most  plainly  manifested  as  rooted  and 
grounded  in  the  indestructible  and  immutable 
nature  and  constitttion  of  the  universe^  for,  as 
is  pointed  out,  I  think  by  Sir  Henry  Maine,  the 
attempt  to  regulate  the  relative  rights  and 
duties  of  independent  States  upon  any  f»^tein 
of  utilitarianism  or  expediency,  as  determined 
by  the  balance  of  good  or  evil  consequences, 
completely  breaks  down.  To  say  that  the  obli- 
gation of  a  powerful  state  to  observe  its  treaty 
stipulations  with  a  weak  and  helpHess  neighbor, 
or  to  avoid  aggressions  upon  its  territorial  or 
other  sovereign  rights,  may  be  deterpained  by 
the  application  of  the  greatest  happiness  prin- 
ciple, upon  the  calculation  of  the  greatest  good 
to  the  greatest  number,  is  simply  to  say  that 
power  may  substitute  its  will  for  its  conscience, 
and  that  in  the  domain  of  the  public  interna- 
tional law  mieht  makes  right.  If  such  has  too 
ofteK  been    tne    practice  of  arbitrary  Grovem- 
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nients  in  their  dealings  with  other  !in(l  weaker 
sovereignties,  it  is,  nevertheless,  condemned  by 
the  conscience  of  mankind,  and  if  admitted  an 
legitimate  on  grounds  of  reason,  destroys  the 
possibility  of  a  scientific  jurisprudence. 

This  social  order — so  exact  and  careful  that  it 
descends  with  its  protecting  power  to  enumerate 
and  defend  all  the  rights  of  the  most  helpless  of 
its  subjects;  so  wide  and  all-embracing  that  it 
includes  within  its  sphere  and  jurisdiction  all 
the  races,  tribes  and  nations  of  men,  in  every 
stage  of  development,  as  to  strength  and  knowl- 
edge— is  the  secure  medium  in  and  through 
which  is  realized  the  personal,  civil,  and  politi- 
cal libertv  of  mankind.  It  prescribes  the  limits 
within  which  each  individual  is  left  free  toemploy 
the  activities  of  his  naturein  the  dovelopmentand 
perfection  of  his  being,  making  those  limits  the 
boundaries  which  no  one  is  permitted  to  trans- 
cend in  the  eager  gratification  of  his  o^''a  will. 
And  by  the  law  of  equality — for  justice  makes 
no  distinction  of  persons  in  the  domain  of 
rights — there  is  -guaranteed  to  each  individual 
the  opportunitv  ueely  to  seek  his  own,  on  the 
sole  condition  tliat  he  does  not  cross  the  bound- 
ary of  his  neighbor. 

This  social  order,  from  the  nature  of  the  case, 
in  the  history  of  the  race,  obeys  the  law  of 
evolution  and  development.  The  various  forms 
which  at  any  given  period  we  find  co-existinc  in 
the  world — as  there  are  now,  and  always  have 
been,  many — are  but  stages  of  this  development. 
Everywhere,  and  at  all  times,  we  see  the  ener- 
gies of  man  displayed  and  exerted  in  efforts  to 
conquer  the  world,' without  and  withm — to  sub- 
due the  material  universe  in  order  to  support 
and  improve  his  phvsical  and  to  unfold  and 
develop  his  spiritual  life.  And  if  too  often 
history  has  to  record  the  fall  of  nations,  and  the 
lapse  of  *aces  and  i)eople  ipto  barbarism,  and 
even  to  lament  their  extinction,  nevertheless, 
the  law  of  progress,  in  all  that  we  know  and  call 
civilization,  on  the  whole  asserts  itself,  even  by 
means  of  adverse  experiences;  for  the  education 
of  the  world  has  come  from  the  knowledge  of 
both  good  and  evil.  The  hope  of  this  advance- 
nient  and  progressive  improvement  in  the  con- 
ditions of  our  earthly  life,  and  increase  in  the 
elisments  of  indiviaual  well-being,  is  what 
sweetens  the  bitterness  of  living,  makes  light 
its  burdens,  and  turns  sacrifice  into  delight. 
Without  it,  it  is  not  nerhaps  too  much  to  say 
that  life  would  scarcely  be  worth  living;  and 
that  society  itself  becoming  stagnant,  would 
also  become  corrupt,  and  of  corruption  die.  At 
least,  out  of  this  hope  is  begotten  all  the  grace 
and  loveliness  of  life,  all  art  and  literature, 
painting,  poctrv,  sculpture,  architecture,  and 
music — every  thing  that  cultivates  and  embel- 
lishes our  earthly  .habitation.  It  were  rash  to 
predict  whether  a  perfect  social  order  would  ever 
DC  realized  by  mankind  on  the  earth.  But  as 
we  are  taught  to  pray  for  it,  we  ought  not  to 
cease  to  expect  it.  We  shall,  at  least,  know  it 
when  it  comes.  It  will  be  the  Kingdom  of  Grod 
on  earth,  in  which  His  will  shall  be  done,  even 


as  it  is  done  in  Heaven.  In  it  there  will  be 
a  place  for  every  man  in  which  to  do  the 
work  for  whicfi  he  is  best  fitted,  where- 
in he  will  be  able  to  pertcct  his  individ- 
ual being  by  the  most  complete  and  eflSciept 
exertion  of  every  faculty  and  cf-uality  that 
con.Ktituto  his  characteristics  as  a  man,  and 
whereby  he  will  have  the  opportunity  of  ac- 
complishing the  greatest  good  both  for  others 
and  himself;  when  every  right  will  be  the  most 
richly  enioyed,  when  every  duty  will  be  the 
most*  faithfully  performed;  where  the  perfect 
law  of  justice  will  bo  acox)mpiished  in  every 
human  relation,  and  clover  with  its  invincible 
shield  the  weakest  from  everv  conceivable 
wrong. 

If  such  is  and  has  been  the  unextinguishable 
iispiration  of  men  in  all  ages  and  countries,  so  is 
it  the  analogy  of  nature  itself,  which,  from  its 
lowest  to  its  higliest  types,  seeks  to  rise  through 
every  gradation  to  the  contemplation  and 
enjc)yment  of  the   Infinite  and  Perfect  One. 

T(ie  conception  of  law  we  thua  find,  by  anal- 
ysis, to  be  coincident  in  one  aspect  with  that  of 
*so(ual  order.  We  find,  also,  that  it  is  essentiallv 
related  to  the  idea  of  physical  force,  which 
indeed  enters  into  its  accepted  definition  as 
being  a  "rule  of  action  prescribed  bv  the 
supreme  power  in  a  State  commanding  wnat  is 
right  and  pi*ohibiting  what  is  wrong,"  or,  as  the 
Duke  of  Argyle  has  condensed  it,  "the  authori- 
tative expression  of  human  will  enforced  by 
power." 

Every  independent  politie^il  community — ^a 
State  or  Nation — as  we  nave  seen,  is,  although  a 
corporate,  nevertheless,  a  moral  person,  capable 
of  exercising  a  rational  will  and  subject  to  the 
obligations  of  the  rules  of  morality,  which 
spring  from  human  relations.  It  represents,  as 
it  embodies,  the  collective  will  of  all  the  indi- 
viduals that  are  its  constituents,  and,  thereby, 
acquires  the  right  and  power  of.  disposing  of 
their  persons  and  possessions  for  tli)e  legitimate 
purposes  of  its  own  existence.  This  unlimited 
eminent  domain  is  styled  Sovereignty,  and, 
according  to  American  theories,  resiaes  in  the 
whole  body  of  the  community.  The  powers  of 
sovereignty  are  in  fact  exercised  by  the  govern- 
ment, tne  constitution  of  which  in  any  given 
case  prescribes  the  limits  within  which  they  are 
restrained.  This  constitution,  according  to  our 
practice  in  this  country,  is  written:  but  it 
exists  everywhere,  and  elsewhere  is  to  be  found 
in  the  history  and  practice  of  the  particular 
community.  So  that  while,  in  theory  the  pow- 
ers of  Sovereignty  are  despotic,  they  are  practi- 
cally limited  in*  exercise  either  by  express 
constitutional  enactments  or  by  a  public  opin- 
ion, entrenched  in  the  traditions,  prejudices, 
and  inveterate  customs  of  many  generations. 
The  legal  relation  between  the  government  and 
the  people  who  are  its'subjects  tlius  established, 
gives  rise  to  the  public  or  constitutional  law  of 
the  particular  state.  This  branch  of  jurispru- 
dence embraces  also  the  relation  which  the 
different  departments  and  agents  of  government 
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bear  to  each  other,  where,  as  in  most  modern 
States,  there  is  a  distribution  of  its  powers^ 

It  is  not  true,  as  is  sometimes  supposed,  that 
the  public  law,  which  regulates  the  conduct  of 
governments  toward  each  other  and  toward 
their  own  constituents  respectively,  is  without 
the  usual  sanction  of  force  necessary  to  the 
strict  definition  of  law  proper.  For,  in  many 
instances,  unconstitutional  exercises  of  power 
by  governments  are  nullified  by,  judiciid  action, 
even  in  the  absence  of  express  prohibitions,  on 
the  ground  suggested  by  Chief  Justice  Marshall 
in  the  case  of  Fletcher  v.  Peck,  6  Cr.  135,  that 
the  very  nature  of  society  and  government 
prescribes  limits  to  legislative  power.  But,  in 
all  others,  there  remains  the  reserved  right  of 
the  true  sovereign,  the  body  politic  itself  in  its 
original  capacity,  bv  revolution  to  displace  a 
government  which  has  abused  its  authority. 
And  so  in  every  case  of  the  infraction  of  the 
international  law,  if  the  cause  be  of  sufficient 
gravity,  the  injured  nation  has  the  right,  bjr  a 
jast  war,  to  enforce  its  claim  or  redress  its 
wrong,  and  while  all  others  may  remain  neutral, 
they  commit  no  offence  if  they  espouse  the 
quarrel  of  the^  innocent  party.  So  tnat,  even 
m  these  cases,  in  addition  to  the  public  opinion, 
which  ordinarily  suffices  to  support  the  law, 
there  is  a  latent  force  which  may  be  aroused  to 
exert  its  energy  in  its  vindication. 

The  machinery  for  the  enforcement  of  the 
municipal  or  internal  private  law  of  the  State, 
is  regular  and  visible.  The  executive  depart- 
ment of  government  is  organized  and  author- 
ized for  that  special  duty,  and  to  that  end 
is  armed  with  the  whole  civil  power  of  the 
State.  If  that  is  not  sufficient  to  quell  resist- 
ance, the  military  power  may  rightfully  be 
called  to  its  aid,  so  that  force  lies  couched  be- 
hind every  law,  not  always  displayed,  more 
often  hid  but  ever  ready  to  spring  to  its  defense. 
Or,  as  described  by  Hobbes : 

"This  done,  the  paultitude  so  united  in  one 
person  is  called  a  commonwealth;  in  Latin, 
civUas.  This  is  the  generation  of  that  great 
Leviathan,  or,  rather,  to  speak  more  reverently, 
of  that  mortal  god  to  which  we  owe,  under  the 
Immortal  God,  our  peace  and  defense.  For,  by 
this  authority,  given  him  by  every  particular 
man  in  the'  Commonwealth,  he  hath  the  use  of 
so  much  power  and  strength  conferred  on  him 
that,  by  terror  thereof,  he  is  enabled  to  perform 
the  wills  of  them  all,  to  peace  at  home  and  mu- 
tual aid  against  their  enemies  abroad.  And  in 
him  consisteth  the  essence  of  the  common- 
wealth, which,  to  define  it,  is  one  person,  of 
whose  acts  a  great  multitude,  by  mutual  cove- 
nants one  witn  another,  have  made  themselves 
every  one  the  author,  to  the  end  that  he  may 
use  the  strength  and  means  of  them  all,  as  he 
shall  think  expedient,  for  their  peace  and 
common  defense." 

But  the  justifying  ground  for  the  employment 
of  the  pablic  force^  to  guarantee  the  enjoyment 
of  private  rights,  is  not  to  be  found  in  the  mere 
win  of  the  State,  nor  the  public  judgment  of  its 


expediency.  It  is  of  the  nature  of  the  right 
itself,  as  just,  to  declare  and  enforce  which  was 
the  very  purpose  for  which  the  State  exists  and 
is  organized.  It  is  not  every  moral  claim  that 
one  person  has  upon  his  fellow  that  he  is  justi- 
fied in  prosecuting  by  force.  It  is  not  every 
moral  obligation  the  performance  of  which  may 
be  compelled.  The  measure  of  Righ.ts  is  not 
what  conscience  may  bind  one  to  do  tor  another, 
but  what  that  other  is  allowed  by  conscience  to 
require.  Justice  is  a  demand  of  imperative 
obligation.  If  withheld,  it  may  be  taken  by 
violence  ;  for  the  rights  which  it  secures  belong 
to  human   nature,  and  are  indispensable  to  the 

Preservation  of  human  society.  Society  is 
ound,  therefore,  by  the  law  of  its  own  exist- 
ence to  declare  and  enforce  the  just  right  of 
every  individual,  predicated  on  a  dutjof  perfect 
obligation.  Two  corollaries  flow  hence,  both 
leading  to  the  same  result. 

The  rights  which  are  thus  guaranteed  by 
society  to  its  members  are  not  self-sufficient  and 
absolute.  They  are  not  the  ends  and  purposes 
of  human  living.  No  man  exists  and  acts 
merely  that  he  may  enjoy  his  I'igl^^s.  His 
rights  are  merely  opportunities.  They  are 
means  to  another  end.  They  are  the  instruments 
by  which  he  is  enabled  to  perform  duties,  to  dis- 
cnarge  obligations.  That  general  duty  and 
obligation  has  already  been  expressed.  It  is 
the  final  cause  of  his  existence.  It  is  to  perfect 
his  being,  to  develop  whatever  there  is  in  him, 
in  the  direction  of  the  highest  manhood.  But  a 
duty  expresses  a  relation.  It  is  something  due 
to  a  person,  and  cannot  center  in  that  of  him  in 
whom  it  inheres.  It  binds  him  to  some  other 
person.  It  cannot  be  to  any  other  human  per- 
son, because  the  duty  belongs  to  all  alike,  and 
if  due  to  men  would  be  due  to  all,  which  would 
be  equivalent  to  a  debt  from  each  to  himself;  a 
conclusion  already  excluded.  There  must  be 
some  other  and  some  higher  Person  who  has  laid 
his  command  on  human  nalure,and  has  thus  bound 
all  men  to  Himself,  that  every  man  may  illus- 
trate in  the  exaltation  of  his  own  Ufe,  the  perfect 
handiwork  of  his  Creator.  And  thus  there  is 
revealed  in  the  consciousness  of  man,  duly  seek- 
ing the  highest,  ^ratification  of  his  nature,  th^ 
existence  and  claims  and  government  of  the 
great  Gkxi  and  Ruler  and  Father  of  all. 

And  this  conception  of  individual  obligation 
to  the  Author  of  his  being  also  reveals  that 
Moral  Law  which  constitutes  the  Order  of  the 
Spiritual  Universe  which,  while  it  limits  and 
restrains  the  authority  and  rightful  power  of 
organized  Society  over  its  individual  constitu- 
ents, at  the  same  time  establishes  its  rightful 
governance  upon  the  immutable  foundations  of 
a  Divine  Rights— a  Divine  Right,  not  of  a  particu- 
lar person,  family,  dynasty,  or  even  established 
government  of  any  description,  to  "bear  aL  "* 
wield  the  sword  of  rule— but  the  Divine  Righ 
of  Society,  as  the  Human  Sovereign  over  eovera 
ments  of  its  ordination,  as  well  as  over  the  nat- 
ural persons  subject  to  its  jurisdiction,  to  rule 
the  world  of  men,  with  all  their  contrasting  in- 
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terests,  blind  ignorance,  and  base  and  rebellious 
rassions,  in  the  interest  of  Righteousness  and 
Peace. 

This  mission,  however,  it  muhit  be  remembered, 
is  not  to  be  fulfilled  directly  b}'  a  human  re-en- 
actment of  the  divine  law,  and  its  enforcement 
as  such,  but  rather  indirectly,  b^*  securing  to 
each  natural  person  that  largest  lib(.'rtv,  mnsist- 
ent  with  that  of  all  others,  which  will  most  se- 
curely protect  him  in  that  voluntary  obedience 
due  from  him  to  the  obligations  of  virtue,  in 
which  alone  there  is  any  merit  and  worth.  Men 
can  not  be  made  good  upon  compulsion.  It  is 
only  a  small  portion  of  the  moral  law — thosi*  du- 
ties which  men  owe  to  e^h  other,  which  are 
called,  on  that  account,  of  perfect  obligations — 
which  is  capable  of  enforcement  by  tlu*  jioweruf 
society,  unaer  pains  and  penalties.' 

Ana,  even  in  respect  to  enforceable  obligutions, 
it  is  obvious  that  the  actual  exercise  of  the 
power  of  government  in  their  enforcement  must 
be  the  exception  and  not  the  rule.  If  the  ma- 
jority of  the  members  of  anv  given  community 
were  in  a  state  of  continual  resistance  to  the 
performance  of  their  just  duties,  it  would  not  be 
m  the  power  of  the  minority— except  when  it 
had  exceptional  advantages  in  the  way  of  supe- 
rior skill,  intelligence,  and  organization — to  en- 
force the  law.  Neither  does  the  apprehension  of 
its  exercise  supply  the  defect,  for  tne  fear  of  force 
could  not  accomplish  what  its  actual  application 
failed  to  effect. 

There  is,  therefore,  something  else,  bv  way  of 
reserve,  which  strengthens  the  arm  of  the  law 
and  supplies  a  substitute  for  its  sanctions.  It  is, 
of  courae,  the  instinctive  obedience  of  the  mass 
of  right-thinking  people  to  laws,  the  necessity 
and  justice  of  which  they  recognize,  and  the 
judgment  of  moral  condemnation,  which  they 
pronounce  upon  those  who  assail  the  public 
peace  and  order.  The  offender  himself  sees,  in 
the  aversion  and  righteous  indignation  of  his 
fellows,  the  sentence  of  his  own  conscience,  and 
is  oftener  deterred  from  the  commission  of  wrong 
bv  this  power  of  public  opinion  than  bv  the  fear 
of  the  punishment  of  the  law.  Without  this 
moral  support,  it  were  vain  to  attempt  the  main- 
tenance of  public  order;  and  when,  in  conse- 
quence of  the  demoralization  of  the  public  sen- 
timent, disorders  have  become  so  formidable  as 
to  defy  law,  society  falls  into  anarchy,  to  be  re- 
vived too  often  onlv  by  the  desperate  energy  of 
military  power,  applying  force  without  regard  to 
that  civil  justice  for  whose  sake  alone  its  use 
can  be  justified. 

It 'is  also  to  be  borne  in  mind  that  the  larger 
number  of  controversies,  the  settlement  of  which 
engages  and  employs  tne  machinery  of  justice, 
are  not  those  in  which  there  is  charged  to  have 
iK'en  any  intentional,  willful,  wanton,  or  what 
the  law  styles  malicious  wrong.  It  is  oftener  a 
question  whether  the  partv  charged  has  exer- 
cised the  care  and  though tfulness  of  his  neigh- 
bor's interests  which,  under  the  circumstances, 
was  due  from  him  or  from  those  for  whose  con- 
duct   he  is  justly   responsible ;  and  equally  as 


often,  perhaps,  whether,  as  the  facts  appear,  any 
enforceable  obligation  exists  and  has  been  vio- 
lated. It  thus  happens  that  nearly  every  case 
that  can  be  supposeci,  in  which  the  invention  of 
the  law  is  invoKed,  presents  a  litigation  involv- 
ing mixed  cjuestionspf  law  and  fact.  The  ques- 
tion of  law  always  is,  what,  if  any,  enforceable 
obligation  arises  out  of  the  relation  established 
by  th(»  circumstances  between  the  parties ;  the 
question  of  fact  is — ^are  the  circumstances  shown 
which  give  rise  to  such  an  obligation,  and  has  it 
been  bit)ken  ? 

It  is  difiioult  to  reconcile  Coke's  aphorism  that 
the  common  law  is  the  perfection  of  reason,  and 
the  admitted  maxim  of  that  law.  that  every  one 
is  presumed  to  know  the  law,  and  ignorance  of 
it  excuses  no  man,  with  the  (common  opinion 
that  it  is  a  sc»ience,  if  one  at  all,  intricate,  com- 
plex, and  hard  to  understand,  full  of  uncertain- 
tics,  confusions,  and  (contradictions ;  a  trap  for 
the  unwary;  a  net,  whose  meshes  are  strong 
enough  to  catch  only  small  fish,  while  the  strong 
break  through  and  escape. 

Yet  an  acute  thinker  and  brilliant  writer 
on  elementary  jurisprudence — Charles  Spencer 
March  Phillipps — has  said: 

'^  I  believe  that  there  exist  certain  general 
rules  of  justice  which  now  are,  which  always 
have  been,  and  which  always  will  be,  instincts 
ively  recognized  by  the  human  conscience.  I 
further  believe,  that  these  rules  are  such  as  to 
be  capable  of  being  applied  by  the  human  intel- 
lect to  every  possible  combination  of  facts  upon 
which  a  question  of  Right  e^in  arise  between 
two  human  beings,  and  that  by  such  reasoning 
the  abstract  rights  of  one  human  being  as 
against  another  may,  under  anv  conceivable  cir- 
cumstances, be  logically  defined." 

When,  however,  we  recollect  that  it  is  not  all 
moral  obligations  which  are  enforceable  at  law, 
and  that  the  very  principle  on   which   the  law 
proceeds  in  drawing  the  line  between  perfect  and 
imperfect  obligations  is  not  admitted  by  any  gen- 
eral agreement,  some  systems  proceeding  upon 
one.  and  others  upon  a  different,  policy,  it  may 
well  be  questioned  whether  jurisprudence  cap 
properly  be  considered  as  one  of  tne  exact  sci- 
ences, or  classed  as  one  that,  by  rigid  processes 
of  logic,  can  be  deduced  out  of  mere  thought. 
It  is  not  easy,  for  instance,  to  explain,  on  any 
consistent  and  intelligible  ground,  why  the  com- 
mon law  of  England  refuses,  generally,  to  en- 
force a  parol  promise  without  a  consideration, 
while  the  doctrine  is  not  considered  essential  in 
the  Roman  law  of  contracts,  thc'  moral  obliga- 
tion being  the  same  in  both  systems. 

A  more  sober  and,  therefore,  a  more  aocurate 
vidw  is  taken  h^  8ir  Henry  Maine,  in  the  fol- 
lowing extract  trom  his  "Early  History  of  In- 
stitutions "  (p.  49).    He  says : 

"  The  truth  is  that  the  facts  of  human  nature, 
with  which  courts  of  justice  have  chiefly  to  deal, 
are  far  obscurer  and  more  intricately  involved 
than  the  facts  of  physical  nature  ;  and^  the  diffi- 
culty of  ascertaining  them  with  precision  con- 
stantly increases  in  our  age  througn  the  progresB 
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of  invention  and  enterprise,  through  the  e  vergrow- 
ing  mt8ce/^n«m«ne88  of  all  modern  communities, 
and  through  the  ever-quickening  play  of  modern 
socitJ  movements.  Possibly  we  mav  see  English 
law  take  the  form  which  Bentham  hoped  for  and 
labored  for;  every  successive  ^rear  brings  us  in 
some  slight  degree  nearer  to  this  achievement ; 
and,  consequently,  little  as  we  may  agree  in  his 
opinion  that  all  questions  of  law  are  the  effect  of 
some  judicial  delusion  or  legal  abuse,  we  may 
reasonably  expect  them  to  become  less  freqtient 
and  easier  of  solution.  But  neither  facts  nor  the 
modes  of  ascertaining  them  tend  in  the  least  to 
simplify  themselves,  and  in  no  conceivable  state 
of  society  will  courts  of  justice  enjoy  perpetual 
vacation." 

It  may  be  thought — indeed,  that  is  one  of  the 
suggestions  of  the  writer  of  the  newspaper  arti- 
cle, referred  to  at  the  outset  of  these  remarks — 
that  the  advancement  of  society,  in  cultivation, 
intelligence,  virtue,  and  all  that  enters  into  civ- 
ilization, would  necessarily  diminish  the  area  of 
enforceable  obligations,  and  lessen  the  number  of 
occasions  for  the  intervention  of  the  law.  This 
result  might  be  supposed  to  follow  from  the  in- 
creased knowledge  on  the  part  of  the  community 
of  what  duty  required  m  particular  circum- 
stances; increased  efficiency  on  the  part  of  the 
extra-judicial  forces  of  the  community,  in  their 
influence  over  individuAls,  resulting  in  a  more 
ready  and  voluntary  compliance  with  obliga- 
tions generally  recognized  by  the  public  con- 
science. But  new  questions  of  law  arise  with 
new  facts  and  new  relations  among  men ;  and  as 
society  progresses  in  its  development,  its  organ- 
ization becomes  more  intricate,  men  are  brought 
nearer  and  into  novel  situations,  and  with  un- 
precedented relations,  which  will  constantly  fur- 
nish new  studies  for  the  jurist  and  the  legisla- 
tor, and  the  area  of  enforceable  obligations  will 
enlarge  and  not  diminish.  Indeed,  it  is  auite 
likely  that  many  cases  now  occur,  in  whicn  no 
remedy  exists,  which  a  more  highly  organized 
state  of  sociSty,  and  a  more  perfect  justice,  may 
not  be  willing  to  leave  to  tne  mere  good  will  of 

£rivate  conscience.  Such  was  the  opinion  of 
[r.  Charles  O'Conor,  as  expressed  in  his  argu- 
ment in  the  case  of  the  "  General  Armstrong," 
argued  in  the  Court  of  Claims.  He  is  thus  re- 
ported: *' Jurisprudence,  as  administered  by  hu- 
man tribunals,  deals  only  with  the  means  of  en- 
forcing rights  which  are  recognized  as  perfect; 
but,  like  all  moral  sciences,  it  is  capable  of  im- 
provement. As  the  general  mind  of  a  nation 
advances  in  that  freedom  which  is  the  result  of 
increased  knowledge,  the  legislative  authority 
will  constantly  enlarge  the  sphere  assigned  to 
iurisprudence,  and  increase  its  power  of  estab- 
lishing justice.  Jurisprudence  is  only  the 
means ;  justice  is  the  end.  Jurisprudence  is  of 
human  origin ;  justice  is  an  attrioute  of  divin- 
ity, pre -existent  of  all  created  things,  eternal 
and  immutable.  Its  authority  is  not  derived 
from  any  human  code,  either  of  positive  institu- 
tion or  of  customary  reception ;  its  decrees  are 
fouiid  in^the  voice  of  God  speaking  to  the  heart. 


which  faith  has  purified  to  receive  and  reason 
enlightened  with  capacity  to  understand." 

But  the  quick  movements  of  society  do  not 
always  wait  upon  the  slow  processes   of  legisla- 
tion.   If  a  new  and    useful   device  is  invented, 
that  seems  calculated  to  serve  a  beneficial  pub- 
lic purpose,  it  is  adopted  and  brought  into  use 
through  the  energy  of  private  enterprise,  with- 
out previous  inquiry  as  to  what  its  legal  status 
may  finally  be  determined  to  be.     And  with  the 
bacKing  of  its    own    utility  and  the  interested 
opinion    thus    created  in   its  favor,  it  takes  its 
place  and  fights   its  way,  against  the  opposition 
of  existing  interests  and  prejudices,  to  a  judicial 
recognition  of  the  rights  and  obligations  which 
arise  by  reason  of  it.     The  introduction  of  the 
systems  of  telegraphs  and  street  railroads  exem- 
plifies and  illustrates  this  process.     And  see  how 
rapidly  and  completely  the  unique  local  customs 
of  rough  and  illiterate  miners  establishing  them- 
selves without    previous    legislative    authority 
upon  public  lands  became  judicially  recognized 
as  giving  rise  to  legal  rights  and  obligations,  be- 
fore   thev  were    confirmed    by  statutorjr  enact- 
ments.   It  has   been    so  from  the    beginning. 
How  very  small  a  part  of  the  existing  body  of 
our  common  law  owes  its  origin  to  any  express 
legislative  authority!    The  whole  large  body  of 
that  refined  svstem  of  rights    and    obligations, 
which  constitutes  the  law  of  common  carriers, 
is  founded  on    the    custom  of  the  realm  when 
transport  on. land  was  on  horseback  or  by  wagon, 
and  which,  from  the  decision  of  Lord  Holt,  in 
Coggs  V,  Bernard,  has  been    expanded  to  meet 
the  demands  of  carriage  by  land  and  sea,  not 
then  dreamed  of.    The  lex  mercaiaria  has  been 
developed,  out  of  the  early  usages  of  merchanta, 
when  trade  and  commerce  were  in  their  infancy, 
into  a  consistent   body  of  rules,    which    govern 
comtaunities  the  most  widely  separated  in  space 
and  manners,  and  regulate  transactions  which 
represent  the  accumulated  wealth  of  the  world 
at  a  time  when  millions  are  as  familiar  as  hun- 
dreds were  to  our  forefathers,  whose    traditions 
we  have  inherited  and    enlarged.    Legislation, 
in  the  meantime,  has  introduced  into  the  body 
of  the  law  few,  if  any,  new   principles,  but  has 
not  been  idle  in    improving  the  machinery  of 
administration. 

This  growth,  as  we  all  know,  is  the  process  of 
what  has  sometime,  but,  I  think,  injuriously 
been  termed,  judicial  legislation.  This  is  a  mis- 
conception. Courts  have  not  made  the  law. 
The  law,  according  to  its  very  nature,  is  not  the 
subject  of  manufacture.  Neither  has  it  been  in- 
vented or  devised.  It  has  simply  been  discov- 
ered. It  always  was,  and,  when  newly  applied, 
is  merely  for  the  first  time  brought  to  light  and 
consciousness.  The  faculty  of  speech  is  born  m 
and  with  us,  and  it  would  be  equally  as  inappro- 
priate to  say,  whenever  a  new  thought  was  ex- 
pressed, that  an  innovation  had  been  made  upon 
the  mother  tongue. 

It  is  the  necessary  lAode  of  development,  and 
could  not  be  permanently  arrested  by  any  posi- 
tive provision  of  legislation  without  at  .the  same 
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time  blocking  absolutely  the  wheels  of  all  social 

Srogress.  If  the  whole  body  of  our  law  were  to- 
ay  reduced  to  a  code,  as  perfect  and  precise  as 
human  language  could  make  it,  to-morrow  the 
march  of  judicial  decision  would  begin  anew,  ex- 
pounding and  expanding  old  principles  in  new 
relations,  and  drawing  from  the  unexhausted 
and  inexhaustible  reservoir  of  abstract  justice 
new  rules  for  new  duties. 

This  process  is  described  by  Chancellor  Kent 
(2  Com.  471)  in  a  passage  Quoted  and  approved 
by  Justice  Thompson,  in  Wheaton  v.  Peters,  8 
Peters,  669: 

"The  common  law  includes  those  principles, 
usages  and  rules  of  action  applicable  to  the  gov- 
ernment and  security  of  the  person  and  property 
which  do  not  rest  for  their  authority  upon  any 
express  and  positive  declaration  of  the  will  of 
the  legislature.  A  great  portion  of  the  rules  and 
maxims  which  constitute  the  immense  code  of 
common  law  grew  into  use  by  gradual  adoption, 
and  received  from  time  to  time  the  sanction  of 
the  courts  of  justice  without  any  legislative  act 
or  interference.  It  was  the  application  of  the 
dictates  of  natural  justice  and  of  cult  i  vated  reason 
to  particular  cases.'' 

And  M.  Henri  Ahrens,  in  his  treatise,  Droit 
Naturel,  vol.  1,  p.  98  (Ed  Leipsic,  1868),.  ex- 
plains to  the  same  effect,  in  the  following  passage : 

"  Every  system  of  positive  law,  however  per- 
fect^ reveals  omissions,  obscurities,  and  defects  of 
decision  for  unforseen  cases ;  and  a^  the  judge 
ought  to  have  the  means  of  deciding  in  every  case 
that  may  be  presented,  the  law  oi  nature  may 
becoine  an  auxiliary  source  of  judgment,  it 
would  not,  indeed,  be  permissible  for  him  to  de- 
cide a  case  aeainst  the  letter  of  the  written  law : 
for  that  would  be  to  take  from  the  law  its  general 
and  uniform  character,  and  put  everything  at 
the  mercy  of  the  personal  and  variable  views  of 
the  judge ;  but  wnen  the  law  is  silent,  the  con- 
science and  reason  of  judges  must  speak;  and 
the  opinions  which  they  derive  from  a  study  of 
the  pnilosophy  of  the  law  then  become  grounds 
of  decision.  This  truth  has  appeared  so  evident 
that  many  systems  of  law  (among  others  the 
Austrian  Code  §  7)  have  recognized  expressly 
the  law  of  nature  as  a  subsidiary  source  of  posi- 
tivelaw." 

The  result  which  this  discussion  has  now,  as 
it  seems  to  me,  made  sufficientlv  plain,  may  be 
stated  in  this  summary :  The  function  of  the 
law,  in  the  civil  and  political  state,  is  to  reduce 
to  a  formulae,  from  time  to  time,  the  various  ac- 

Saisitions  made  by  society  in  its  progressive  civ- 
ization,  incorporating  the  new  with  the  old, 
and  readjusting  the  whole  with  its^several  parts, 
according  to  the  rules  of  an  immutable  justice. 
Human  societies,  each  for  itself,  but  also  in 
company  with  all  others  composing  the  whole 
race  of  mankind  on  the  earth,  are  struggling, 
consciously  and  unconsciously,  at  all  times,  to  or- 
ganize themselves  upon  the  principle  of  strict 
and  equal  jiistice.  This  is  their  chief  bjasiness 
and  purpose.  To  this  end  they  exist.  If  they 
fail  altogether  in  its  achievement,  they  necessa- 


rily  disintegrate,  fall  into  decay,  and  sink  into 
nothingness.  A  certain  approximation  to  suc- 
cess in  this  work  is  essential  to  their  continued 
existence.  Justice  is  to  them  the  very  element 
of  life.  It  is  what  the  blood  is  to  the  animal 
body.  K  it  is  rich  and  pure,  and  flows  in  its 
natural  courses,  it  distributes  to  every  tissue  and 
organ  of  the  body  it  vitalizes,  in  due  and  exact 
proportion,  just  the  nutriment  it  needs  to  supply 
with  health  and  energy;  and  every  member,  re- 
ceiving satisfaction  for  its  own  wants,  joins  with 
all  the  rest  to  constitute  the  beauty  and  strength 
which  comes  from  harmony  in  nature. 

The  struggle  for  justice  goes  on  continually. 
The  strifes  l^tween  nations  and  races,  between 
opposing  classes  and  interests  in  the  same  peo- 
ple, are  blind  efforts  to  obtain  it,  in  which  each 
contestant  thinks  he  is  seeking  to  regain  or  re- 
tain what  belongs  to  him. 

And  so  the  world,  day  by  day,  learns  by  its  ex- 
periences of  good  and  evil  its  lessons  in  the  sci- 
ence of  life,  fulvancin^  by  degrees  in  an  educa- 
tion which,  first  teaching  that  the  highest  inter- 
est of  mankind  is  universal  justice,  will  eventu- 
ally lead  it  into  the  practical  establishment  of 
the  institutions  by  which  it  may  be  realized. 

It  is  by  its  participation  in  the  processes  of 
this  education,  that,  perhaps,  the  legal  profes- 
sion renders  to  society  its  greatest  indirect  ser- 
vice. It  makes  common  and  introduces  into  the 
popular  mind  and  speecli  the  ideas  and  language 
of  jurisprudence.  The  daily  spectacle  of  adjust- 
ing disputes,  composing  strife,  securing  rights, 
avenging  and  punishing  wrongs,  and  adminis- 
tering the  solemn  judgments  of  the  law,  is  to  all 
participants  and  spectators,  the  litigants  them- 
selves, their  frienas,  their  witnesses,  the  jury, 
and  the  more  or  less  large  audience  who  hear  ana 
discuss  the  matters  at  issue — ^an  impressive  ex- 
hibition, which  represents  with  striking  and  per- 
manent efTects  upon  'the  imagination  of  men,  the 
majesty  and  dignity  of  that  justice  whose  minis- 
trations they  witness  or  share. 

This  is  true  of  all  countries  where  the  people 
have  made  considerable  advances  in  intelligence, 
and  take  some  active  part  in  the  work  of  govern- 
ment. It  is  specially  true  in  reference  to  our 
own  country,  as  was  noted  by  De  TocqueviUe,  in 
his  observations  upon  our  institutions.  He 
says: 

*'  The  influence  of  the  legal  habits  which  are 
in  common  in  America,  extends  beyond  the  lim- 
its I  have  just  pointed  out.  Scarcely  any  Question 
arises  in  the  United  States  which  does  not  beconie, 
sooner  or  later,  a  subject  of  judicial  debate ;  hence. 
all  parties  are  obliged  to  borrow  the  ideas,  ana 
veen  the  language  usual  in  judiciid  proceedings 
in  their  daily  controversies.  As  most  public  men 
are  or  have  been  legal  practitioners,  they  introduce 
the  customs  and  technicalities  of  their  profession 
into  the  afiairsof  the  country.  The  jury  extends 
this  habitude  to  all  classes,.  The  language  of 
the  law  thus  becomes,  in  some  measure,  a  vulgar 
tongue.;  the  spirit  of  the  law  which  is  produced 
in  the  schools  and  courts  o(  jostiee^  gradually 
penetrates  beyond  their  walls  into  the  bosoms  of 
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society,  where  it  descends  to  the  lowest  classes, 
80  that  the  whole  people  contract  the  habits  and 
the  tastes  of  the  magistrate.*' 

But  the  direct  and  specific  function  of  the  prcv 
feflsion,  in  the  social  and  political  state,  in  itn 
progress*  in  civilization,  is  to  formulate  its  pro- 
gress into  laws  and  institutions,  and  superintend 
the  gradual  perfection  of  its  organization,  accord- 
ing to  the  iciea  of  justice. 

That  its  roi.«<.sion  is  as  3  et  incomplete  and  sub- 
sisting, we  are  all,  to-day,  both  witnesses  and 
judges. 

Time  and  the  occasion  forbid  m^  entering  ui)on 
H  discussion  of  the  departments,  in  which,  in  the 
near  or  possible  future,  we  may  exj>ect  to  witness 
the  advance  of  this  work  of  the  law,  in  the  ex- 
tension and  growth  of  our  existing  civilization. 
It  seems  Utopian  even  to  hope,  much   less  to 
look  for  the  adjustment  of  all  international  dis- 
putes by  peaceful  arbitration,  or  the  establish- 
ment of  a  confederation  of  powers,  combined  for 
the  purpose  of  declaring  and  enforcing  interna- 
tional obligations.     Many  people,  organized  into 
states — man}',  indeed,  of  the  most  ancient — have 
not  yet  recognized  any  common  system  of  inter- 
national obligations.     Many  are  yet  so  little  re- 
moved from  the  habits  and  manners  of  barbarism 
as  not  to  understand  any  mode  of  asserting  claims 
or  resisting  demands,  except  b}'  war.     And  yet 
it  ought  not  to  be  esteemed  absurd  to  supT)ose  it 
possible  that  States  calling  themselves  Christian, 
and  who  do  recognize  their  allegiance   to  the 
principles  of  a  common  justice  in  their  necessary 
mutual  intercourse,  may  find  it  practicable  to 
'Odjust  all  controversies  between  tneinselves  bv 
amicable  arbitrations.     The  real  and  only  difii- 
culty  in  the  way  seems  to  be  the  existence  of 
those  feelings  and  passions,  allied  and  growing' 
out  of  national  pride  and  race  antipathies  which 
prevent  a  nation  from  recognizing  its  highest 
interest  to.be  in  the  satisfaction  of  justice.    Cer- 
tainly, all   true  national   interests,  accoi*ding  to 
every  probable  expectation  ot  the  outcome  in  any 
given  case,  be  far  better  served  by  the  decision 
of  a  tribunal  than  by  the  chance  o?  war.    Let  us 
suppose,  for  instance,  that  the  recent   war  be- 
tween Prussia  and  her  allied  German  States,  on 
the  one  part,  and  France  on  the  other,  having  is- 
sued as  it  did  in  the  fall  of  Napoleon  and  the  Sec- 
ond Empire,  the  questions  of  the  terms  of  peace 
had  been  submitted  by  the  two  parties  to  some  ar- 
bitrament of  peaceful  meditation  having  no  ad- 
verse interests,  as  surely  might  have  been  found 
— if  not  in  Europe,  then  on  this  continent ;  and 
the  award  having  been  made,  had  been  fulfilled. 
Does  an^  one  doubt  that  a  peace,  concluded  on 
that  basis,  would  have  been  tar  more  useful  even 
to  the   victorious    party,  than  any  indemnity 
wrested  from  the  humiliation  of  a  proud  people 
by  the  strong  arm?    To  say  the  least,  both  would 
probably  have  been  spared  the  necessity  and 
burden  of  annaments  which  policy  has  required 
lioth  ever  since  to  maintain. 

And  we  may  be  certain  that  sooner  or  later,  if 
civilization  keeps  its  promise  to  future  ages,  the 
burdens  of  war  and  of  constant  preparation  for 


war  must  some  day  cease.  They  are  in  Europe 
almost  intolerable  to-day.  The  taxation  neces- 
sary for  the  support  of  the  immense  armaments, 
kept  up,  either  as  menace  or  for  defense,  is  grind- 
ing the  faces  of  the  poor,  and  driving  starving 
men  and  women  by  the  millions  annually  to 
more  peaceful  shores.  It  will  bankrupt  the  peo- 
ple and  destroy  the  governments  whose  policy 
maintains  them.  Surely  we  may  expect  the 
reason  and  conscience  of  men,  most  interested, 
soon  to  make  themselves  heard,  and  to  find  a 
way,  through  peace,  for  the  more  perfect  admin- 
istration of  justice  in  international  relations. 

Perhaps,  in  the  sphere  of  our  own  public  law, 
there  may  be  room  and  need  for  amendment  and 
reform. 

We  have  from  the  beginning,  though  not 
always  with  perfect  consistency,  recognized  in 
our  public  law  the  right  of  expatriation,  and 
made  liberal  provision  for  the  naturalization  of 
foreigners.  This  policy,  no  doubt,  has  been  the 
line  both  of  our  interest  and  our  dutv.  But  a  re- 
vision of  our  definitions  seems  to  fee  called  for. 
Unfortunately,  some  who  have  availed  themselves 
of  the  privileges  of  our  citizenship  seem  to  have 
conceived  the  idea  that  by  forswearing  allegiance 
to  the  sovereign  of  their  nativity,  and  Subscribing 
the  oath  of  fidelity  to  that  of  their  adoption,  they 
have  become  entitled  to  the  privileges  of  a  oouble 
citizenship,  without  the  responsibility  of  either; 
and  that  they  have  changed  their  domicil  merely 
that  the}^  might  promote  insurrection  in  a  for- 
eign country  from  a  distant  and  safe  base.  These 
of  our  fellow-citizens  should  learn  that  they  hav« 
discharged  their  whole  duty  to  the  cause  of  lib- 
erty in  the  protest  they  have  recorded  in  their 
voluntary  escape  from  oppression.  And  especi- 
ally that  if  humanity  requires  us  to  sympathize 
with  every  people  struggling  to  be  Tfree,  never- 
theless, the  as3'^lum  of  neutral  territory,  provided 
against  political  persecution,  must  never  be  des- 
ecrated by  becoming  the  harbor  and  cover  for 
murderers  and  assassins. 

It  may  be,  also,  that  we  shall  yet  realize  that 
Advanced  justice  desired  by  our  first  Chief  Jus- 
tice, John  Jay,  when  he  said,  in  the  case  of  Chis- 
holm's  Ex'rs  r.  Georgia,  2  Dall.  378. 

*'  I  wish  the  state  of  society  was  so  far  improved 
and  the  science  of  government  advanced  to  such 
a  degree  of  perfection  as  that  the  whole  nation 
could,  in  the  peaceable  course  of  the  law,  be  com- 
pellea  to  do  justice  and  be  sued  by  individual 
citizens." 

Our  national  government  is,  and  always  has 
been,  and  very  properly,  exceedingl}'  jealous  of 
its  commercial  credit,  and  at  every  cost  has  main- 
tained its  faith  with  public  creditors.  But  this 
has  reference  mainly  to  its  public  and  negotiable 
debt.  In  almost  all  other  cases  of  claims  against 
its  treasury,  it  insists  on  being  judge  in  its 
own  cause.  The  Supreme  Court  of  the  United 
States  has  decided,  in  the  case  of  Langford,  101 
U.  S.  Rep.  341,  that  the  maxim,  that  "the  king 
can  do  no  wrong^"  as  applicable  to  our  govern- 
ment or  any  of  its  officers,  has  no  place  in  our 
system  of  constitutional  law ;  but  has  refused  to 
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imply  an  enforceable  promise  against  the  govern- 
ment for  indemnity,  in  a  case  where  its  officers, 
in  its  name  and  for  its  use,  have  unlawfully 
taken  private  property,  the  government  claim- 
ing t^tle  in  itself.  So  that  Jud^c  N'>tt,  '>f  tl  -• 
Court  of  Claims,  in  the  case  of  Brown  t.  The 
United  States,  6  Ct.  Claims  Rep.  171,  said: 

"The  laws  of  other  nations  have  been  produced 
and  proved  in  this  Court  and  the  mortifiying 
fact  IS  judicially  established  that  the  Govern- 
ment of  the  United  States  holds  itself,  of  nearly 
all  governments,  the  least  amenable  to  the  law. ' 

The  example  of  a  submission  of  disputed  claims 
to  the  judgment  of  an  independent  judicial  tri- 
bunal, in  that  high  quarter,  might  reasonably 
be  expected  to  find  imitation  on  the  part  of  the 
State  Governments,  several  of  whom,  unfortu- 
nately, refuse  to  recognize  the  duty  of  paying 
portions  of  their  public  debt,  or  what,  is  claimed 
legally  to  be  such.  In  all  these  instances,  there 
are,  of  course,  pretexts,  if  not  reasons,  urged  in 
justification  of  an  apparent  repudiation;  and  the 
institution  of  judicial  tribunals  for  the  adjudica- 
tion of  the  question  of  liability,  even  if  they  were 
powerless  to  do  more  than  declare  their  judg- 
ments, wouH  reinforce,  by  a  strong  moral  support, 
all  honest  claims  and  just  debts. 

But  beyond  all,  and  above  all,  are  many  social 
and  political  Questions  and  problems,  of  moment- 
ous import,  wnich,  sooner  or  later,  must  emerge 
into  the  sphere  and  jurisdiction  of  the  expanding 
law.  Among  them,  may  be  noted  that  relating 
to  the  regulation  of  the  rules  and  rates  of  trans- 
portation b^  common  carriers,  for  the  protection 
of  the  public  aginst  undue  discriminations;  the 
question  of  monopolies,  involving  the  problem  of 
formulae  b^  which  associated  capital  can  be  made 
most  efficient  for  good,  with  the  least  power  of 
mischief,  and  how  the  power  of  unlimited  com- 
bination can  be  reconciled  with  that  of  unlimited- 
competition,  and  the  advantages  of  both  be  re- 
tained ;  and  the  fundamental  and  radical  ques- 
tion of  the  true  economic  relations  between  the 
three  elements  which  directly  enter  into  pro- 
duction, labor,  skill,  and  capital. 

It  may  be  that -the  science  of  political  economy 
may  hereafter  discover  and  announce  some  rule 
of  justice,  founded  in  the  nature  of  things, 
whereby  to  determine,  in  every  given  case,  the 
share  of  produce,  to  which  each  of  these  agents 
in  production  is  entitled,  and  some  organization 
of  productive  industry  may  appear,  through  the 
voluntary  action  of  those  directly  interested, 
which  will  furnish  the  machinery  for  the  appli- 
cation of  such  rules  and  computations.  K  tnat 
should  ever  be  realized,  then  jurisprudence  will 
be  ready  to  incorporate  these  methods  and  in- 
struments into  the  system  of  its  legal  institu- 
tions, determine  the  relations  which  will  spring 
from  them,  and  ascertain  and  enforce  the  obliga- 
tions of  justice,  which  will  then  have  the  form 
and  efficiency  of  law. 

In  the  distant  though  delightfpl  prospect  of 
that  consummation,  we  may  adopt  as  our  psean 
and  apostrophe,  the  memorial  sentence  of  the  ju- 


dicfous  Hooker — none  the  less  eloquent  because 
familiar — and  say : 

"Of  \w\,  then*  can  be  no  less  acknowledged 
than  that  her  seat  is  the  bosom  of  God,  hor  voice 
*hp  harmony  of  the  world ;  all  things  in  heaven 
and  earth  do  her  homage,  the  very  \cn»t  as  feeling 
her  care,  and  the  greatest  asnot  exempt  from  her 
power ;  both  angels  and  men,  and  creatures  of 
what  condition  soever,  though  each  in  a  different 
sort  and  manner,  vet  all  with  uniform  consent 
admiring  her  as  {he  mother  of  their  peace  and 

joy."  ^^ 

SUPREME  COURT  OF  MICHIGAN. 


Raymond  v.  Leavitt. 


June  29, 1881, 

OtnUracU^Validity^AfjainAt  Trade,  A  contract  by 
which  one  party  is  to  advance  money  to  another,  who,  for 
their  mutual  profit,  is  to  use  the  money  to  force  a  ficti- 
tious and  unnatural  rise  in  prices  in  the  wlietit  market, 
the  transsction  being  for  the  express  purpose  of  getting 
the  advantage  of  dealers  and  purchasers  by  reason  of  the 
unnatural  fluctuation  in  prices,  is  void  as  against  public 
policy,  and  will  not  be  enforced  in  this  state. 

Leavitt  sued  plaintiff  in  error  on  the  common 
counts  and  served  a  bill  of  particulars  in  which 
the  demands  were  set  out  as  810,000  money  lent, 
810,000  handed  defendants  for  their  use  on  their 
guaranty  that,  the  sum  should  be  repaid  in  a 
reasonable  time,  $10,000  deposited  with  them 
for  their  accommodation,  and  $2,327.53  on  ac- 
count stated.  He  recovered  $3,027.53  upon  the 
latter  item  and  an  error  of  $700.  The  plaintiff 
stated  on  oath  that  he  advanced  $10,000  in  May, 
1880,  for  the  purpose  of  controlling  the  wheat 
market  in  Detroit,  with  a  view  of  forcing  up 
prices,  and  producing  what  is  underst<x)d  as  a 
corner ;  that  he  was  to  have  a  third  of  the  ex- 
pected profits,  and  that  the  amount  advanced 
was  to  oe  repaid  at  all  events.  Defendant 
claimed  that  tne  sum  advanced  was  a  margin  in 
the  wheat  transactions  in  which  he  was  to  bear 
his  risks,  and  that  the  speculations  resulted  in  a 
loss. 

Campbell,  J., 
In  delivering  the  opinion  of  the  court,  said  : 
The  object  of  the  arrangement  between  these 
parties  was  to  force  a  fictitious  and  unnatural 
rise  in  the  wheat  market  for  the  express  purpose 
of  getting  the  advantage  of  dealel^  and.  pur- 
chasers, whose  necessities  compelled  them  to  buy, 
and  necessarily  to  create  a  similar  drflSculty  as 
to  all  persons  who  had  to  obtain  or  use  that 
commodity,  which  is  an  article  indispensable  to 
every  family  in*  the  country.  That  such  trans- 
actions are  hazardous  to  the  comfort  of  the  com- 
munity, is  universally  recognized.  This  idone 
may  ^  not  be  enough  to  make  them  illegal ; 
but  it  is  enough  to  make  them  so  Questiona- 
ble that  very  little  furtlier  is  requirea  to  brins 
them  within  distinct  prohibition.  The  cases  <» 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn. 
St.  173,  and  Arnot  v.  Coal  Co.,  68  N.  Y.  558,  held 
contracts  involving  similar  dealings  with  coal, 
to  be  against  public  policy.    And  we  think  the 
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reasoning  of  those  cases  is  bused  ou  familiar 
oommon    law    principles,     which    apply    more 
strongly  to  provisions  than  to  any  other  articles. 
There  is  no  doubt  that  modern  ideas  of  trade 
have  pratically  abrogated  some  common  law  doc- 
trines which    are    suppased   to  unduly  hamper 
commerce.     At    the    common    law    there  is  no 
doubt  such   transactions  as  were  here  contem- 
plated, although  confined  to  a  single  person,  were 
indictable   misdemeanors  under  the  law  appli- 
cable to  forestalling^  and  engrossing.    Some  of 
our  states  have  abolished  the  old  statutes  which, 
were  adopted  on   this  subject,  and  which  wore 
sometimes  regarded  as  embodying  the  whole  law 
of  such  cases.     Where  this  has  been  done,  as  in 
New  York,  the  statutes  have  roplaced  them  by 
restraints  on  combinations  for  that  purpose,  leav- 
ing individual    action   free.     In  England  there 
have  been  several  statutes  narrowing  or  repeal- 
ing all  of  the  ancient  statutes,  and  more  recently 
covering  the  whole  ground.    But  so  long  as  the 
earlv  stuJbutes  only  were   repealed,  it  was  consid- 
ered that  enough  remained  of  the  common  law 
to  furnish  combinations  to  enhance  the  value  of 
commodities.    And  when  this  doctrine  became 
narrowed  it  seems  to  have  been  considered  that 
such  combinations  to  enhance  the  price  of  pro- 
visions   remained    under    the    ban.    In  Rex  v. 
Waddington,  1  East,  143,  and  8.  C.  1  East.  167,  it 
was  held  the  oommon  law  was  still  in  force  to 
punish  engrossing  the   necessaries  of  life  or  pro- 
visions by  single  persons.    The  chief  difficulty 
was  in  determining  whether  hops  came  within 
that  rule,  and  it  was  held  they  did,  and  that  the 
legislature  only  could  change  the  law.    The  de- 
fendant was  heavily  fined.    The  case  has  been 
sharplv  criticised  as  not  in  harmony  with  mod- 
ern political  economy,  and  it  no  doubt  goes  be- 
yona  what  would  be  considered  proper  among  us. 
it  has  never,  so  far   as    tUe    researches   of  Mr. 
Bishop  have  gone — ^and  he  seldom  overlooked  im- 
portant  cases — been    judicially    disproved,    al- 
though statutes  have  been  made  to  change  the 
rule.    See  1  Bish.  Cr.  L.  §§  527,  528,  and  notes  to 
6th  ed.     And  he  intimates  that  co.nspiracies  for 
such  purposes   may  perhaps  be  punished,  even 
where  the  individual  offence  has  been  abolished. 
See,  also,  vol.  2,§§  202,  206,  216,  220,  230,  231  and 
notes.     In  Rex  v,  Hilbers,  2  Chitty,  163,  it  was 
held  that  there  must  be  a  combination  of  more 
than  one  person  before  an  information  will  be 
granted  for   enhancing  the  price  of  necessaries. 
Mr.  Russell  gives  it  as  his  opinion  that  in  our 
day  sinele  offenders  would  not  be  regarded  as 
punishable  unless  their  offence  relates  to  provis- 
ions.    1  Russ.  IZO.    But  where  there  is  a  conspi- 
racy, the  law  has-  been  given  a  much  wider  ap- 
Slication,  and  the  case  of  Rex  v.  De  Berenger,  3 
[.  &  S.  67,  has  obtained  celebrity  from  the  high 
rank  of  the  offenders  who  were  convicted  (and 
one  of  them  at  least,  Liord  Cochrane,  unjustly) 
of  conspiring  to  raise  the  price  of  stocks  by  false 
rumors.     We  have  not  referred  to  these  cases,  to 
assert  the    propriety  of  enforcing  common  law 
criminal  penalties,  contrary  to  the  general  under- 
standing  of  the  business  community.    While 


these  offences  have  never  been  abolished  in  this 
state  by  statute,  and  might  theoretically  be, 
therefore,  within  the  possible  range  of  our  laws, 
there  would  be  no  toleration  of  their  strict  prose- 
cution against  single  persons  to  the  common  law 
extent  as  crimes.  But  the  general  sentiment 
has  not  led  to  any  change  in  legislation,  as  to  the 
legal  propriety  of  allowing  every  species  of  pro- 
duce gambling,  to  be  made  susceptible  of  enforce- 
ment by  contract.  We  must  wilfully  shut  our 
eyes  before  we  can  fail  to  see  that  a  combination 
between  a  man  who  furnishes  money  and  deal- 
ers who  manipulate  ,  the  market,  where  the 
money  invested  is  but  a  trifling  percentage  of 
the  property  to  be  handled,  and  where  the  only 
intent  is  to  produce  unnatural  fluctuations  in 
prices,  is  entirely  outside  the  limits  of  buying 
and  selling  for  honest  trade  purposes.  It  is  the 
plainest  and  worst  kind  of  produce  gambling, 
and  it  is  impossible  for  any  but  dangerous  re- 
sultq  to  come  from  it. 

We  do  not  feel  called  upon  to  regard  so  much 
of  the  common  law  to  be  obsolete  as  treats  these 
combinations  as  unlawful,  whether  they  should 
now  be  held  punishable  as  crimes  or  not.  The 
statute  of  New  York,  which  is  universally  con- 
ceded to  be  a  limitation  of  common  law  oflences, 
is  referred  to  in  the  case  in  68  N.  Y.,as  rendering 
such  conspiracies  unlawful,  and  this  had  been 
previously  held  in  People  v.  Fisher,  14  Wend. 
&,  where  the  subject  ^  is  discussed  at  length. 
There  may  be  ditflculty  in  determining  con- 
duct as  in  violation  of  public  policy,  ^here 
it  has  not  before  been  covered  by  statutes  as  pre- 
cedents. But  in  the  case  before  us  the  conduct 
of  the  parties  comes  within  the  undisputed 
censure  of  the  law  of  the  land,  and  we  cannot 
serve  the  transaction  without  doing  so  on  the 
ground  that  such  dealings  are  so  manifestly 
sanctioned  by  usage  and  public  approval  that  it 
would  be  absurd  to  suppose  the  legislature,  if  at- 
tention were  called  to  them,  would  not  legalize 
them.  We  do  not  think  public  opinion  has  be- 
come so  thoroughly  demoralized;  and  until  the 
law  is  changed  we  shall  decline  enforcing  such 
contracts.  If  parties  see  fit  to  invest  money  in 
such  ventures  they  must  get  it  back  by  other 
than  legal  measures. 

Reversed  and  new  trial  granted. 


♦ » » 


SUPREME  COURT  OF  MINNESOTA. 


The  State  v,  Wilson. 


Orimmal  Law-^^^n'gery—Attomesf  in  fact.  Where  one 
siicns  a  deed  as  attorney  in  fact,  or  agent  for  another, 
and  it  BO  appears  on  the  face  of  the  mstrument,  and 
such  attorney  or  agent  has  in  fact  no  authority  to  exe- 
cute such  instrument,  it  is  not  a  foi'gery. 

Appeal  from  Hennepin  County. 

The  defendant  was  indicted,  under  Sec.  2, 
Chap.  96,  Gen.  Stat.,  for  uttering  and  publishing 
as  true  a  false  deed,  knowing  the  same  to  be 
false,  with  intent  to  injure  and  defraud.  The 
indictment  sets  out  in  hoc  verba  the  alleged  false 
deed,  which  purports  on  its  face  to  be  a  deed  of 
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convevance  of  land  bv  one  James  D.  Hoitt  to 
Joseph  F.  Miller,  ana  to  be  signed  bv  H.  H. 
Wilson,  per  procuration  of  said  Hoitt,  the  form 
of  the  signature  being  'Mames  D.  Hoitt,  by  H. 
H.  Wilson,  ftis  attorney  in  fact."  Upon  the 
trial  df  the  cause  it  appeared  that  the  defendant 
signed  the  deed  in  question,  claiming  the  au- 
thority so  to  do  under  a  power  of  attorney  from 
Hoitt.  The  falsity  of  the  deed  claimed  by  the 
State  consisted  not  in  any  simulation  or  imita- 
tion of  the  signature  of  Hoitt,  or  in  putting 
forth  the  instrument  with  the  false  pretense 
that  the  signature  was  the  personal  action  of 
Hoitt,  but  in  the  false  assertion  contained  in  the 
instrument  that  he,  the  signer  thereof,  wan  au- 
thorized so  to  make  and  sign  it  in  behalf  of 
Hoitt,  when  in  fact  he  had  no  such  authority. 
The  appeal  is  from  a  judgment  of  conviction. 

Mitchell,  J. 

The  question  is  whether  an  instrument, 
which  appears  on  its  face  to  have  been  exeouted 
by  an  agent  authorized,  while  in  truth  he  was 
not  so,  is  a  false  instrument:  or,  to  state  the 
proposition  in  another  form,  when  an  instru- 
ment is  really,  in  all  its  parts,  written  or  signed 
by  the  individual  by  whom  it  purports  to  be 
written  and  signed,  and  the  falsity  consists  not 
in  the  simulation  or  counterfeiting  of  the  act  of 
another,  but  in  the  false  assertion  which  the 
instrument  contains  that  he,  the  writer  and 
signer  thereof,  is  authorized  so  to  make  and  sign 
it  in  behalf  of  another,  as  it  purports  to  be,  is  it 
a  false  instrument  within.the  meaning  of  tlie 
statute,  and,  upon  negotiation  of  such  instru- 
ment Dy  the  person  who  has  so  prepared  it,  is 
that  person  guilty  of  uttering  a  false  instru- 
ment T  In  order  to  determine  what  is  a  false 
instrument  we  must  resort  to  the  common  law. 
According  to  the  ordinary  and  proper  meaning 
of  the  words  "fal§e  or  forced,"  as  applied  to  a 
note  or  other  instrument  in  writing,  we  always 
understand  one  that  is  counterfeit  and  not  gen- 
\iine — an  instrument  by  which  one  has'at- 
temptr  1  to  imitate  another's  personal  act.  and 
by  means  of  such  imitation  to  cheat  ana  de- 
fraud, and  not  the  doing  of  something  in  the 
name  of  another  which  does  not  profess  to  be 
the  other's  personal  act,  but  that  if  the  doer 
thereof,  who  claims  by  the  act  itself  to  be  au- 
thorized to  obligate  the  individual  for  whom  he 
assumes  to  act.  This  definition  of  **false"  and 
"forged"  is  abundantly  sustained  by  authority. 
State  V.  Young,  46  N.  H.,  266;  Rex  v.  Arscott,  6 
C.  &  P.,  408 ;  Regina  v.  White,  2  C.  &  K.,  404 
(2  Cox  C.  C,  210) ;  Heilbonn's  case,  1  Park.  Cr. 
Cas.,  429;  Commonwealth  v.  Baldwin,  11  Gray, 
197;  Commonwealth  v.  Foster,  114  Mass.,  311; 
Mann  v.  People,  15  Hun.,  156.  Now,  in  the  case 
under  consideration,  the  deea  does  not  purport 
to  be  the  personal  act  of  Hoitt.  The  instru- 
ment, on  its  face,  purports  to  be  defendant's  own 
act.  but  one  whicn  he  was  authorized  to  do  for 
anp  in  the  name  of  Hoitt.  The  reader  of  the 
deed  could  not  misunderstand  it.  By  its  terms 
the  defendant  declares  that  he  made  the  writ- 
ing, but  that  he   so  made  it  for  Hoitt.    The 


falfiity,  if  any,  ninsiHts  in  the  claim  of  authority 
from  Hoitt.  The  law,  as  we  have  seen,  is  well 
settled  that  if  a  person  sign  an  instrument  with 
his  own  name  per  procuration  of  the  party 
whom  he  intends  or  pretends  to  represent,  it  is 
no  forger}^,  it  is  no  false  making  oi  the  instru- 
ment, but  merely  a  false  assumption  of  author- 
ity. This  deed," therefore,  is  not  a  false  deed, 
and  consequently  in  uttt^ing  or  publishing  it 
defendant  was  not  guilty  of  uttering  or  publish- 
ing a  false  deed,  if  defendant  made  false  and 
fraudulent  claim  of  authority  to  execute  this 
deed,  and  by  means  thereof  obtained  money  or 
property  from  another,  he  might  be  guilty  of 
obtaining  money  or  property  under  false  pre- 
tenses, but  not  of  the  crime  with  which  he  is 
charged  in  this  indictment.  We  therefore  are 
of  the  opinion  that  the  court  below  erred  in  not 
granting  a  dismissal  of  the  action  upon  motion 
of  defendant  when  the  State  rested.  The  de- 
fendant was,  upon  the  evidence,  clearly  entitled 
to  a  dismissal  of  the  action,  or  to  a  verdict  of 
acquittal  under  the  direction  of  the  court. 
Reversed  and  remanded. 


♦  • » 


A  NEGLECTED  DISTRICT. 


In  a  recent  trial  in  the  Criminal  Court  of 
this  District,  the  fact  was  disclosed  that  there 
was  no  statute  operating  here  fixing  a  penalty 
for  the  crime  of  incest.  The  case  was  an  out- 
ri^eous  one,  such  as  the  authorities  could  not 
aliord  to  let  go  without  an  efiort  to  punish ; 
and  so  the  government  was  driven  to  the 
necessity  of  bringing  in  an  indictment  charg- 
ing rape^  which,  of  course,  required  proof  of 
forcCy  or  something  tantamount  thereto.  The 
jury,  not  being  able  to  ag:ree  as  to  the  suffi- 
ciency of  the  proof  on  the  question  of  forncy 
were  discharged. 

Ordinarily,  when  a  Legislature  fails  to  pro- 
vide punishment,  the  presumption  is  that 
they  aid  not  intend  the  crime  to  be  punished ; 
but  we  cannot  visit  such  a  presumption  as 
this  on  the  Congress  of  the  Unitea  States. 
This  is,  of  course,  an  oversight ;  but  a  very 
great  one,  and  should  be  speedily  provided 
for. 

The  misfortune  this  district  lies  under  is — 
that  the  attention  of  Congress  is  absorbed  by 
such  commanding  National  questions  that 
thepr  lose  sight  of  small  matters.  Having  to 
legislate  for  all  the  States  and  the  District  as 
well,  they  do  not  reflect  that  the  States  have 
their  own  Legislatures  to  provide  for  home 
affairs,  but  that  the  district  has  no  such  pro- 
tection. 

It  is  not  intended  here  to  deny  that  the 
District  receives  a  goodly  share  of  Concess- 
ional attention ;  but  this  is  not  always  direct- 
ed in  the  best  way. 

The  laws  of  this  District^  as  to  Courts  of 
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inferior  jurisdiction,  are  inadequate  to  the 
wants  of  a  great  community.  The  Justices 
of  Peace  here  are  absolutely  crippled  m  tlie 
discharge  of  their  simplest  duties,  in  the 
collection  of  debts,  by  the  lack  of  statutes 
giving  and  definirt^  jurisdiction.  There 
ahoula  be  a  Code  for  Magistrates  and  Const-ar 
bles. 

A  Constable,  in  Washington,  is  a  sort  of 
a  nori'descript;  instead  of  being  considered 
and  treated  as  an  officer  of  the  law,  he  is  a 
tATzet  for  every  old  beldame  that  can  swing 
a  bluuderbus.— 77//?  Latr  Central ,  Wof^hvu/- 
ton,  D.  C. 


♦  •  ♦ 


DISTRICT  COURT  OF  HAMILTON  COUNTY. 


Bowler,  Caky  et  al. 

V. 

The  Biddinger  Free  Turnpike  Co.,  W.  S.  Cap- 
PEfcLER,  Auditor,  et  al. 


Johnston,  J. 

TbU  action  was  instituted  for  tlie  purpose  of  obtaining 
an  injunction  against  defendants,  restraining  them  fr^m 
levying  and  collecting  extra  taxes  assessed  upon  the 
lands  of  these  plaintifCi,  for  the  construction  of  the  Bid- 
dinger Free  Turnpike.  The  plaintiffs  allege  that  the  pre- 
liminary steps  were  not  properly  taken  ;  that  the  requi- 
site majority  of  property-holders*  names  were  not 
signed  to  the  application,  and,  further,  although  their 
lands  lie  within  one  mile  of  said  road,  yet,  that  within 
two  miles  of  the  turnpike  there  is  an  unimproved  ooun- 
try-road  not  connected.  They  further  allege  that  the 
tumpiko  is  of  no  benefit  to  them  or  to  their  lands.  The 
defendants  allege  that  all  the  proceedings  for  the  con- 
struction of  this  road  were  regular ;  that  the  lands  of  the 
plaintiflh,  which  are  assessed,  lie  within  one  mile  thereof, 
and  are  within  half  the  distance  of  any  unimproved 
oountry-rood,  and  are  liable  to  said  extra  tax  levied  upon 
their  land.  To  this  answer  a  demurrer  was  interposed  by 
plaintifb,  and  the  court  ImIow  found  the  demurrer  well 
taken,  and  the  defendants  not  desiring  to  amend,  a  judg- 
ment that  they  be  perpetually  enjoined  from  collecting 
said  tax  was  entered,  from  which  they  appealed  to  this 
court. 

The  case  is  submitted  here  on  the  same  pleadings,  on 
the  demurrer  to  the  answer  of  the  defendants. 

It  is  argued  by  counsel  for  plain ti fib.  that  the  act  under 
wiiich  the  turnpike  was  constructed  is  unconstitutional 
in  that  a  tax  is  imposed  upon  their  property,  when  no 
benefit  ia  conferred.  That  tlie  act  should  have  been  so 
framed,  as  to  provide  for  taxing  only  such  land  as  might  be 
benefitted  by  the  road,  whereas  it  provided  for  taxing  all 
land  to  the  distance  of  one  mile  on  either  side  of  said  pike 
without  regard  to  benefits.  This  view  seems  to  have  been 
entertained  of  the  act  by  the  court  below.  The  ease  is 
not  liere  for  review  upon  the  petition  in  error  and  it  is 
unnecessary  for  tl^s  court  to  say  whether  the  court  be- 
low took  a  proper  view  of  the  act  under  which  this 
turnpike  was  constructed  or  not.  Another  view  may  be 
taken  quite  satisfactory  to  this  court,  that  properly  arises 
under  the  demurrer  touching  the  constitutionality  of  the 
act.  It  is  a  well  settled  rule  of  practice  that  a  demurrer, 
no  matter  by  whom  filed,  searches  the  entire  record,  and 
that  leads  us  to  an  examination  of  the  petition  as  well  ss 
the  answer.  It  is  averred  in  the  petition  among  other 
things  "  that  there  runs  parallel  with  this  free  turnpike,  a 
country-road  unimproved,  called  the  *  Biddinger  road,* 
that  it  is  unconnected  with  the  f^ee  turnpike  and  vrithin 
two  miles  of  it."  In  the  answer  there  is  a  substantial  ad- 
mission of  this  averment  of  the  petition,  for  the  defendants 


among  other  things  aver  "  that  the  lands  of  the  plaintiflb 
are  withinone-lial? of  thedistanceof  any  unimproved  coun- 
try-road and  within  one  mile  of  said  free  turnpike  road." 
Now  the  section  of  the  act  under  which  the  extra  tax  was 
levied,  reads  as  follows,  Vol.  73,  O.  L.,  page  OG,  section  8 : 
**£xtra  taxes  when  levied  as  hereinbefore  provided,  shall 
be  on  all  real  and  personal  property  within  one  mile  on 
each  side  of  the  free  turnpike  road,  except  •  »  *  • 
where  any  such  roads,  or  any  toll  road,  or  unimproved 
StcUe  or  dbunty  road^  oeing  unconnected  with  the  same, 
(free  turnpike)  shall  lie,  oe  or  run  upon  either  side  of 
such  proposed  rood  within  less  than  two  miles, 
then  the  taxes  shall  only  be  levied  upon  such  lands  and 
personal  property,  as  he  one-half  the  distance  of  such 
roads." 

Thus  it  will  be  observed  that  if  no  unimproved,  uncon- 
nected country-road  run  or  be  within  two  miles  of  the 
free  turnpike  built,  or  proposed  to  be  built,  then  ull  lands 
and  personal  property  to  the  distance  of  tme  mile  upon 
either  side  thereof  shall  bo  taxed  to  pay  for  tlie  same. 
If,  however,  such  unimproved,  unconnected  country- 
road  does  exist  within  two  miles  then  there  is  a  discrimi- 
nation in  favor  of  all  property  lying  beyond  one-half  the 
distance  of  such  country  road,  and  yet  within  one  mile  of 
the  free  turnpike,  that  is  to  say  that  only  such  real  and 
personal  property  situate  and  oeing  within  half  the  dis- 
tance between  such  county  and  free  turnpike  is  subject  to 
the  extra  tax.  Thus  property  upon  one  side  of  the  turn- 
pike may  be  liable  to  the  tax  for  a  distance  back  of  only 
a  few  hundred  feet,  while  at  other  points  where  no  such 
country-road  exists,  it  is  liable  to  the  full  distance  of  one 
mile,  the  uniform  operation  of  the  law  and  of  the  extra 
tax  thus  being  broken. 

The  Supreme  Court  has  recently  passed  upon  this  same 
act  in  the  case  of  Bowles  v.  The  State,  to  be -reported  in  36 
O.  S.  Bowles,  as  is  well  known,  was  convicted  in  this 
County  of  forging  bonds  directed  to  be  issued  to  nay  for 
this  same  free  turnpike  road.  What  the  record  in  that  case 
showed  further  than  appears  in  the  decision  we  do  not 
know,  whether  if  there  was  any  evidence  showing  that 
there  was  an  unimproved  unconnected  county  road 
within  two  miles  of  this  free  turnpike  road  at  any  point 
thereon,  the  report  of  that  case  does  not  show.  It  would 
seem  that  the  unconstitutionality  of  the  act  was  claimed, 
for  the  reason  that  this  free  turnpike  was  crossed  by  an- 
other free  turnpike,  and  that  therefore,  only  such  land 
within  a  mile  of  such  crossing  benefitted  by  the  proposed 
turnpike  road  should  be  taxed,  or  rather  should  be  taxed 
only  in  proportion  to  the  benefit  derived  therefrom. 
This  discrimination  it  was  claimed,  rendered  the  act  un- 
constitutional. 

The  Court  after  deciding  that  the  Legislature  in  the 
exercise  of  the  general  taxing  power  as  distinguished 
from  the  power  of  local  assessment,  may  create  a  special 
taxing  district  without  regard  to  municipal  or  politioal 
sub-diyisions  of  the  State,  for  defraying  the  expenses  ot 
constructing  and  maintaining  public  roads  then  proceed 
to  say  inferentially  that  if  the  record  did  show  the  exist- 
ence of  such  other  free  turnpike,  and  that  it  crossed  the 
turnpike  in  question,  the  act  and  its  operation  would  be 
in  that  respect  unconstitutional.  We  quote  from  the 
opinion :  '*  All  property  within  the  taxing  district  must 
be  taxed  by  a  uniform  rule,  according  to  its  true  value  in 
money."  under  the  statute  it  is  plain,  that  property 
within  the  taxing  district  and  within  a  mile  of  the  cross- 
ing of  another  free  turnpike  road,  is  not  taxable  by  the 
same  rule  that  applies  to  other  property  within  the  dis- 
trict, e  •  •  under  the  statute  now  being  considered, 
the  record  does  not  show  whether  or  not  the  taxes  levied 
for  the  oonstmotion  of  the  Biddinger  road  improvement 
would  be  uniform  upon  all  the  real  and  personal  property 
within  the  taxing  district,  viz:  wi  t  iiin  one  mile  on  each  side 
of  the  Biddinger  road.  « learJ y  x:  the  Biddinger  road  im- 
provement did  not  cross  any  other  free  turnpike  road, 
the  rule  of  uniformity  required  by  the  Constitution  is  not 
violated.  We  do  not  kno^> ,  and  c.  nnot  assume  that  there 
was  any  such  crossing."  And  tn  Court  then  proceed  to 
say  that  an  act  will  nut  bede(.Iare<i  absolutely  void,  if  un- 
der certain  circumstances  which  riiay  or  may  not  exist, 
the  operation  of  the  statute  ^vould  n-yt  violate  the  princi- 
ple of  uniformity  required  by  the  '  t.astitation.  Cooley's 
Const.  Lim.  Sect.  178. 

Now,  if  for  the  reason  suggested,  this  act  would  have 
been  unconstitutional,  unquestionably  had  the  record 
shown  the  existence  of  such  a  county  road  as  is  admitted 
by  the  answer  in  tills  case,  for  that  reason  must  it  also  have 
been  declared  unconstitutional,  the  uniformity  required 
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by  Section  2,  of  Article  12,  of  the  Constitutiou  being  (IIh- 
regarded  in  botli  cases.  The  record  in  the  Bowlea  cane  not 
showing  that  another  tumpilce  crowed  the  one  in  quefi- 
tion,  the  Court  had  tlie  right  to  and  did  preaume  that  the 
CommissionerH  had  proceeded  according  to  law;  that  the 
extra  t«x  was  properly  levied  for  a  distance  of  one  mile 
upon  dither  side,  upoit.  uU  real  and  personal  proprrty  and 
that  another  fi*ee  turn  pi  ice  did  not  cross  the  road  in  ques- 
tion ;  thus  the  aut  having  a  Constitutional  operation— 
no  discrimination  l)eing  made  in  lavor  of  any  property 
within  the  mile  on  either  side. 

It  appearing  therefore  upon  a  fair  reading  of  the  peti- 
tion and  answer  in  this  case  that  an  unimproved  and  un- 
connected county  road  lies  within  two  miles  of  tiiis  free 
turnpike  road,  all  proi)erty,  real  and  personal,  is  not  lia- 
ble to  be  and  we  presume  has  not  been  taxed  according 
to  a  uniform  rule  within  the  taxing  district,  and  for  that 
reason  the  o^teration  of  the  Statute  is  in  contravention  of 
the  unifom  rule  provided  by  Section  2,  of  Article  12,  of 
the  Constitution,  and  so  far  as  this  case  is  concerned, 
void.  The  demurrer  is  sustained  and  unless  defendants 
desire  leave  to  amend,  den^-ing  that  such  a  county  road 
does  in  fact  exist,  a  decree  will  be  entered  perpetuail3'en- 
loining  the  collection  of  the  extra  tax  against  the  plaint- 

Cox  and  Longworth  J.  J.,  concurred. 

ABSTRACT  OF  RECENT  DECISIONS. 


ACCOUNT. 


atuUuie  0/  LimitationH  doen  not  nan  agaimti  each  Item  oj 
Mutual  AceounU, — Where  there  is  an  open,  running,  mu- 
tual account  t>etween  two  persons,  eauh  person  dues  not 
have  a  separate  cause  of  action  for  each  separate  item  <ii 
the  accounts;  but  only  the  person  in  whose  favor  there 
Is  a  balance  due  on  the  account  has  a  cause  of  action  for 
such  balance  against  the  other.  In  such  a  case,  the  Stat- 
ute uf  JLimitatiuns  does  not  run  against  each  item  sepa- 
rately; but  only  against  the  balance  due;  and  it  will 
oomaience  to  run  only  from  the  time  of  maicing  the  last 
item  rightfully  creuited,  to  the  party  against  whom  the 
balance  IS  due;  each  item  thus  credit^  to  the  party 
against  whom  the  balance  is  due,  is  a  payment  or  part 
payment,  not  of  any  particular  item  against  him,  but  of 
tue  tMdauce  due  against  him ;  and  is,  in  one  sense,  a  pay- 
ment or  part  payment  of  every  item  rightfully  charged 
against  him  in.tne  whole  account:  W atlle  v.  Short,  26 
Kaus. 

ACTION. 

.Fayee  may  bring  wit  in  luis  own  naute  on  Aceepied  Order. 
W.  gave  a  writer  order  to  the  piaintilt'  lor  ail  that  was 
due  nim,  on  the  defendants,  and  it  was  accepted  by  them, 
by  writing  their  names  across  the  same.  Mela  on  de- 
murrer, tnat  the  payee  could  maintain  an  action  fn  his 
own  name,  and  recover  oi  defendants  wliatever  was  due 
from  them  to  W.:    Bacon  v.  Bates,  5U  Vt. 

The  giving  of  the  order  by  W.;  receiving  and  present- 
ing it  lor  acceptance  by  the  piaintilt',  and  accepting  it  by 
tuu  defeudauts,  under  the  circumstances,  completed  a 
novation :    Id, 

When  an  order  is  given  by  one  party,  received  and 
presented  by  another,  and  accepted  by  a  inird,  the  agree- 
ment of  each  party  is  a  sulUcient  cunslderauon  for  the 
agreement  of  every  other  party :    id. 

The  negotiability  of  the  order  was  restriijted,  being  for 
an  unceruun  amount ;  but  this  did  not  render  it  invalid, 
nor  olfect  the  payee's  rigiit  to  enforce  the  same :    Id. 

CONFLICT  OF  I.AWS. 

Note  made  by  HuriKind  and  Wife  m  another  State.— A. 
and  B.,  hi»wiie,  made  and  delivered  their  negotiable 
promissory  note  to  the  piaintilt'.  The  note  was  made  in 
Massachusetts,  where  the  parties  resided,  and  was  valid 
there.  Huit  on  this  note  was  brought  in  Rhode  island, 
the  wilt  being  served,  on  the  hustiaud  by  attacliing  his 
interest  In  tiie  reality  of  his  wife,  on  the  wile  by  attach- 
ing her  realty,  and  on  both,  by  attaching  the  wiie*s  siiare 
01  an  intestate  estate  in  tue  hands  of  an  administrator. 
Vending  the  suit,  the  husband  was  adjudged  a  bankrupt 
and  suusequenUy  died.  Heldf  that  tne  wife  being  le- 
gally incapable  in  KlKXle  laland  to  make  a  promissory 
note,  the  action  against  her  could  not  be  maintained. 
Held^/uriAerf  that  as  in  Rhode  Island  the  husband  mnat 
bo  made  oo-defendant   with   the  wife,  and  there  was  in 


rhiH  case  no  service  of  the  writ  on  the  husband,  the  ac- 
tion w«rt  fatally  di^fective :    Hayden  v.  Stono,  IS  R.  1. 

CRIMINAL   LAW. 

(}DnfeMtiov, — Confession  in  a  legal  sense  Is,  In  effect,  an 
adniisKion  of  soniMliinff  which  proves,  or  tends  to  prove, 
that  the  party  making  it  was  hniue^/  connected  with  the 
alleged  crime,  in  a  criminal  or  questionable  manner; 
hence,  admissions  whicli  tend  to  criminate  a  third  party, 
are  not  within  the  rules  of  law,  that  exclude  oonfessioiiH, 
induced  ))V  promises  and  hope  of  tavor:  State  i^.-Curr, 
.«  Vt.  

LENGTHY  PLEAS. 


£minent  pleaders  have  always  observed  one  rule 
which  is  inculcated  by  all  writers  upon  oratory  in  gen- 
eral, namely,  "say  what  you  have  to  say,  and  then  sit 
down.*'  hi  this  nrovince,  as  elsewhere,  no  doubt,  gar- 
rulous, voluble  lawyers  abound ;  not,  we  should  say, 
in  the  liigher  ranks  of  the  profession,  but  among  the 
inferior  members  whose  appearance  in  court  is  rather 
infreciuent.  Some  lawyers  imagine  that  an  argument 
to  be  powerful  must  be  lengthy,  and  a  greater  mistake 
was  never  made.    Tacitus  in  his  De  Oratore,  refers  to  a 

{practice  which  obtained  under  the  Roman  emperors,  of 
imiting  the  speeches  of  advocates  to  two  hour-glasses 
in  certain  cases,  a  custom  which  now  prevails  in  many 
courts,  and  notably  in  the  New  York  Court  of  Appeals, 
where  the  addresses  of  counsel  are  limited  to  one  hour. 
It  is  quite  possible  that  such  rules  may  at  times  work 
injustice,  but  a  court  should  at  least  be  allowed  to  exer- 
cise a  certain  discretion  to  lim.t  the  tedious  harangues  of 
longr- winded  practitioners.  When  one  hears  that  a  Mon- 
treal lawyer,  whose  most  famous  achievement  is  a  speech 
of  two  hours  on  a  motion  in  the  Circuit  Court,  lately 
blocked  the  business  of  the  Court  of  Appeals  by  speak- 
ing for  over  a  day  and  a  half  in  a  comparatively  unim-' 
portant  case,  one  is  inclined  to  censure  the  tribunal  which 
permitted  such  an  outrage  quite  as  much  as  the  lawyer 
who  perpetrated  it.  With  printed  evidence  and  a  well 
prepared  factum  there  can  possibly  be  no  neceaaity  for 
any  such  infliction ;  and  if  the  court  had  peremptorily 
oraered  the  orator  to  desist,  it  would  have  given  great 
satisfaction  to  those  of  the  profession  whose  business 
was  delayed  in  consequence,  and  have  proved  a  salutary 
warning  to  others  disposed  to  lengthy  speeches.  The 
fact  that  such  an  occurrence  Is  the  exception  at  the 
Montreal  bar  is  our  excuse  for  referring  to  it.— Monireai 
Star. 
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SUPREME  COURT  RECORD. 


[New  cases  died  since  our  last  report,  up  to  Sept.  20, 1881.] 

1170.  George  W.  Bpangler  et  a1  v.  Elvira  Dukes. 
Error  to  the  District  Court  of  Wood  Countv.  A.  Black- 
ford and  J.  H.  Reid,  attorneys  for  plalntUn. 
-  1171.  Francis  Dawson  et  al  v.  Milton  Bartholoraew. 
Error  to  the  DUtrict  Court  of  Morrow  County.  H.  L. 
Beebe  for  plaintifl^;  T.  E.  Duncan  for  defendant. 

1172.  John  Johnson  v.  Trustees  of  Otterbein  Univer- 
sity. Error  to  the  District  Couri  of  Wood  County.  J. 
A.  Shannon   for  plaintiff. 

1173.  Elniira  uershey,  admr'x  Ac  v.  Rebecca  Balr. 
Error  to  the  District  Court  of  Stark  County.  A.  C.  Hiner 
and  Lynch,  Day  A  Lynch  for  plaintiff;  Freaae  A  Osse 
for  defendant. 

1174.  Andrew  Brill  v.  Singer  Mf'g  Co.  Error  to  the 
District  Court  of  Hamilton  County.  Tilden,  Buohwalter 
A  Campbell  for  plaintiff;  King,  Thompson  A  Maxwell 
for  defendant. 

1175.  John  W.  L.  Brown  et  ux  v.  North- Western  Life 
Insurance  Co.  Error  to  the  Dlatrict  Court  of  Waaldng- 
ton  Countv.  R.  K.  Shaw  for  plaintiff;  Ewart,  Sibley 
A  Ewart  for  defendant. 

1176.  Patrick  Brannan  et  al  v.  John  B.  Puroell  et  aL 
Error  o  the  District  Court  of  Hamilton  County.  Healy 
A  Brannon,  King,  Thompson  A  Maxwell,  Wilby  A  Wald 
and  Stallo,  Kittridge  A  Shoemaker  for  plalntifb ;  Hoad- 
ley,  Johnson  A  Cofiton  and  Mannlx  A  Coagrove  for  de- 
fendants.        ^ 

1177.  Joseph  Coursel  v.  C.  H.  <ft  D.  R.  R.  Co.  Error  to 
the  District  Court  of  Hamilton  County.  Jordan  A  Bott- 
man  for  plaintiff;  Matthews,  Ramaey  A  Matthews  for 
defendant. 
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COLUMBUS,  OHIO,    :  :    SEPT.  29,  1881. 


FOR  SALE  ! 


We  have  for  ^ale  a  complete  set  of  Ohio 

and  Ohio  State  Reports,  only  a  few  weeks  out 

of  the  hands  of  the  publishers,  fully  as  good 
as  new,  (they  are  new,  in  fact,)  which  we  will 

dell  cheap  for  cash.     Also,  a  large  lot  of  new 

and   second-hand    law    books,  at   very    low 

prices.    Send  for  list. 

Lord  &  Bowman. 

POSTPONING  THE  STAR   ROUTE  GRAND 

JURY. 

Neither  the  Attorney  General  nor  his  associ- 
ates can  be  held  to  be  in  the  slightest  degree 
responsible  for  the  delay.  They  expected  some 
of  the  cases  to  be  taken  up  by  the  grand  jury 
next  -week,  and  the}**  were  ready  to  present 
them.  It  will  now  be  about  tne  middle  of 
October  before  they  can  hope  for  another  oppor- 
tunity, and  in  the  interim  a  broad  hint  miffht 
be  conveyed  to  the  accommodating  Corkhill  that 
farther  trifling  with  this  matter  will  be  re- 
garded as  a  proof  of  his  unfitness  to  discharge 
the  duties  of  his  position. 

We  clip  the  foregoing  from  the  New  York 
Timet.  It  appears  to  us  very  much  like  an  in- 
sinuation that  the  Prosecuting  Attorney  of  the 
District  of  Columbia  is  not  hurrying  the  inves- 
tigation and  punishment  of  the  Star  RmUe 
thieoei  as  he  might  do.  It  does  seem  strange  that 
some  people  expect  Prosecuting  Attorneys  to 
work  miracles  in  bringing  criminals  to  justice. 
The  fact  that  such  officers  are  only  human  seems 
to  be  entirely  forgotten  ;  and  that  their  hearts 
are  not  always  dead  to  the  promptings  of  mercy, 
is  likewise  not  remembered.  Colonel  Corkhill 
no  doubt*  feels  for  those  gentlemen  who  have 
been  so  unfortunate  in  their  speculations  in  , 
^'advancing''  mail  routes.  They  were  in  a  fair 
way  to  become  very  wealthy  and  very  much 
honored  in  consequence,  when  Postmaster  Gen- 
eral James  so  officiously  interfered  and  broke  up 
their  business.  In  their  misfortune  good  Colonel 
Corkhill  no  doubt  deeply  sympathizes,  and  does 
not,  therefore,  bear  down  upon  them  too  severely. 

We  can  understand  this  kind-heartedness  on 
the  part  of  the  official.  We  have  in  this  good 
old  County  of  Franklin  a  very  similar  instance 
of  the    sweet    mercy  that  shrinks  from  giving 


pain  to  poor  erring  humanity.  About  two  years 
ago  a  farmer  went  to  a  neighbor's  house  and 
playfully  stuck  his  big  jack  knife  into  his 
lieighbor's  corporation,  nearly  severing  his  back 
bone  and  almost  cutting  his  liver  out.  The 
party  thus  dealt  with  showed  such  rare  good 
pluck  that  he  kept  on  breathing  and  even  try- 
ing to  get  awa}',  and  this  roused  the  admiration 
of  tin}  carver  to  such  an  extent  that  he  applied 
a  still  further  test  to  his  tenacity  and  mashed 
his  head  with  a  brick.  Still  he  wouldn't  give 
in  and  others  induced  the  masher  to  desist. 
The  neighbor  was  not  confined  to  his  bed  more 
than  five  or  six  months ;  but  upon  getting  out 
had  his  friend  arrested  and  indicted  for  "  cut- 
ting with  intent  to  wound."  The  P.  A.  would 
not  hurt  his  feelings  by  making  it  "with  intent 
to  kill" — such  a  nice  gentleman  he  was  I  And 
until  this  day  he  has  not  been  brought  to  triaL 
True  the  neighbor  is  very  much  incensed  and 
trie^  hard  to  get  the  ease  to  trial,  particularly  as 
his  cut  liver  &h<Sws  a  disposition  to  carry  him  off 
one  of  these  days,  and  as  the  carver  comes  over 
periodically  and  sneers  at  him  and  his  eflforts  to 
get  the  case  to  trial.  But  the  good-hearted  P. 
A.  spares  the  feelings  of  the  playful  defendant 
and  still  he  roams  at  large. 

Besides  this,  there  are  a  dozen  butchers 
slaughtering  cattle,  hogs  and  sheep  within  a 
short  distance  of  the  benevolent  institutions  of 
the  State,  in  violation  of  a  well-known  law. 
The  officers  of  the  State  have  long  tried  to  have 
the  butchers  indicted  for  this  flagrant  violation 
of  law.  But  the  kind-hearted  P.  A.  won't  have 
it  so.  He  sees  the  hard  times  these  men  have 
selling  beefnsteaks  at  eighteen  cents  the  pound, 
and  losing  sleep  to  get  them  ready  even  at  that 
price;  and  so  he  kindly  refuses  to  get  them 
indicted,  allaying  their  fears  and  frowning  upon 
the  meddlesome  people  who  would  give  them 
trouble.  We  admire  this  evidence  of  heart. 
None  of  your  hard-hearted  Prosecuting  Attor- 
nevs  for  us.  Give  us  one  like  our  own  William 
J.,  whose  motto  is  that  "  man's  inhumanity  to 
man  makes  countless  thousands  mourn." 


A  CONUNDRUM. 


An  indignant  Cincinnatian  writes  for  legal 

advice  upon  the  following  statement  of  facts. 

He  says : 

'^I  am  a  temperance  man — a  prohibitionist  of 
the  strictest  sect,  and  an  ardent  admirer  of  the 
late  lamented  President.  I  was,  moreover,  one 
of  the  contributors  to  the  'Commercial  Fund' 
to  reward  a  man  named  Cook,  of  Newark,  for 
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striking  a  Democrat  who  had  expressed  pleas- 
ure at  the  assassination.  Since  contributing, 
for  myself  and  the  members  of  my  family — 
nineteen  cents,  in  all — I  have  heard  things 
which  prompted  me  to  investigate  the  matter. 
I  find  that  Cook  quarrelled  with  a  Republican 
concerning  the  dfifferences  between  the  Half- 
breeds  and  Stalwarts;  that  the  other  man  said 
*  there  were  many  Republicans  in  New  York 
who  were  no  doubt  glad  that  Garfield  was 
shot;'  that  Cook,  who  was  a  Conkling  man, 
called  the  Garfield  man  a  'scoundrelly  half- 
breed,'  and  was  in  turn  called  a  liar,  and  that 
the  blow  was  then  eiven.  Now,  I  also  learn 
that  the  'Fund'  has  Been  expended  by  Cook  in 
fitting  up  a  whiskey  shop  and  buying  a  stock  of 
liquors,  and  that  he  is  retailingliquid  damna- 
tion at  ten  cents  a  drink,  while  I  am  working 
for  fourteen  shillings  a  day.  Now,  what  can  I 
do  ?  The  representations  made  by  the  parties 
calling  for  the  '  Fund '  were  false.  The  money 
has  been  given  to  a  man  who  insulted  Garfield 
by  the  blow  instead  of  defending  him,  and  now, 
last  and  most  humiliating  of  all,  he  has  in- 
vested my  money  to  carry  on  the  hellish  work 
of  the  rum-seller.    Is  there  any  redress? 

"  Indignant." 

Under  the  circumstances,  we  «an  only  say  to 
our  correspondent  that,  while  he  has  a  very 
grievous  grievance,  the  less  said  about  it  the 
better. 

There  can  be  little  doubt  that  an  action  would 
lie  against  the  solicitors  of  the  ''  Fund,"  but  the 
money  could  hardly  be  recovered  from  Cook. 
He  would  no  doubt  *'  set  'em  up  "  to  you,  if  you 
were  to  drop  into  his  saloon  and  explain  the 
matter,  unless,  indeed,  he  feared  that  each  giver 
of  a  penny  would  be  coming  in  for  a  free  drink, 
in  which  case  he  would  wisely  decline.  The 
best  thing  ''Indignant"  can  do  is  to  steer  clear 
of  "  Funds"  in  the  future,  unless  he  is  certain 
the  object  of  the  charity  is  entirely  worthy  and 
his  tale  a  true  one. 


♦  ♦ » 


LAWYERS  AS  LAW   MAKERS. 


The  f oUowing  from  the  KanBaa  ObmnumweaUh  meets 

with  our  heartiest  endonement : 

'*It  la  not  the  fault  of  the  lawyers  In  the  legUlatnre 
that  so  many  nnoonatltatlonal  laws  are  paased.  Almost 
invariably  such  sots  become  laws  in  the  face  of  protests 
from  lawyeHu  *  *  *  At  every  session  there  have  been 
a  lot  of  members  who  thought  to  make  themselves  popu- 
lar by  dsnonndng  lawyers.  Every  measnxe  proposed 
by  a  lawyer  would  be  opposed  by  these  wiseacres.  They 
wonld  try  to  make  the  people  believe  that  lawyers  were 
a-tways  trying  to  get  some  messore  through  to  rob  the 
people.  The  result  has  been,  and  always  wiU  be,  that 
crude,  unwise  laws  have  been  passed.  We  mean,  always 
will  be  tm  the  people  send  men  to  the  legislature^  who 
either  know  something  themselves,  or  know  enough  to 
know  that  they  don't  know  anything,  and  will  follow 
the  advice  of  those  who  do  know  something." 


THE  DEAD   PRESIDENT. 


Remarks  before  a  Oitizent^  Meeting  hdd  at  Columlnu^ 
Wedneeday  evening,  September  21, 1881. 


BY  HON.  R.  A.  HARRISON. 


A  meeting  was  called  by  the  Mayor  of  Colum- 
bus, for  the  purpose  of  giving  some  public  ex- 
pression upon  the  death  of  the  late  President, 
Garfield,  at  which  Hon.  R.  A.  Harrison  was 
called  to  preside,  who,  on  taking  the  chair, 
said: 

"To  me  the   death  of  President  Garfield  is, 
in  truth,  a  personal,  individual    bereavement. 
I  had  the  delight  and  the  honor  of  knowing  him, 
personally,  long  and  well.    It  was  my  good  for- 
tune to  be  an  humble  co-laborer  with  him  in  his 
first  public  service.    Tweaty-one  years  ago  last 
January  he  and  I  entered  yonder  Senate  Cham- 
ber  as   members  elect  of  the  Senate  of  Ohio. 
General  Garfield   was  then  a  young  man — ^the 
youngest  man  in  the  Senate.    In  spite  of  his 
youth,  he  soon  became  its  foremost  member  in 
the  important  debates  and  the  important  meas- 
ures.   0,.  how  vividly  the  sad  and  painful  event 
of  his  demise  has  recalled  what  manner  of  man 
he  was  then.    His  private  life  was  then,  as  it 
has  ever  been,  spotless.    His  heart  was  then,  as 
ever  afterward,  warm,  generous,  charitable  and 
unsullied.    His  habits  were  then,  as  they  have 
ever  been,  regular  and  abstemious,  industrious 
and  studious.    His  manners  were  then,  as  they 
always  were,  singularly  youthful,  simple,  sincere 
and  genial.    He  was  then,  as  he  never  ceased  to 
be,  a  man  of  sturdy,  active  and  inspiring  faith — 
believing  in  Christ  and  his  fellow  man.    He  was 
in  the  Ohio  Senate,  as  he  afterward  became  in 
the  House  of  Representatives   of  the   United 
States,  the  ablest  debater  and  most  eloquent  ora- 
tor.   The  finger  of  him  who  '*  touched   Isaiah's 
hallowed  lips  with  fire  "  touched  hi&    Perhaps 
when  he  entered  the  Senate  he   knew  more  of 
books  than  he  knew  of  men,  but  he  soon  read, 
understood  and  became  master  of  the  one  as  he 
did  of  the  other.    He  then  was  without  fortune, 
and  so  exclusively  did  he  ever  afterward  devote 
all  his  energies  to  the  public  service,  and  so  in* 
corruptible  was  he,  that  he  died  without  fortune. 
He  was,  at  that  time,  when  the  clouds  of  civil 
war  were  rapidly  gathering  over  the  Republic, 
the   determined  and  eloquent   defender  of  the 
maintenance  of  liberty  and  Union,  at  all  lia»- 
ards.    When  the  time  for  argument  had  passed, 
he  left  the  Senate  chamber  fdr  the  tented  field. 
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and  there  did  yeoman  service  for  the  preserva- 
tion of  an  individed  and  undivisible  Republic. 
As  a  member  of  the  Senate  he  was  a  devotee  in 
the  service  whereunto  the  people  had  called  him, 
taking  an  active  interest  not  only  in  what  con- 
cerned the  physical  well  being  of  his  country, 
but  in  every  measure  which   might  promote  the 
intellectual  and  moral  improvement  of  the  peo- 
ple.   He   took  a  special    interest    in    whatever 
concerned  the  public  schools  and  the  benevolent 
institutions  of  the  State.    He   was  then,  as  he 
always  was,  an  unrelenting  and  active  enemy 
of  oppression  in  every  form.    He  abhorred  hu- 
man slavery,  and  on  every  fit  occasion  denounced 
it.    He  was  then  recognized,  as  he  has   since  so 
often  demonstrated  himself  to  be,  a  man  of  cour- 
age— not    merely    physical    courage,    but    that 
which  is  far  more  noble  and    more    rare,   TMnxU 
courage.      No    man    then    had    more    devoted 
friends;  but  they  were  confined  to  the  compara- 
tively few    who    then  knew  him.    0,  how  from 
year  to  year  they  have  multiplied.    No  public 
man  was  ever  more  beloved  by  his  countrymen 
than  General  Jarfield  is  to-day.    And  it  can  be 
said  with  literal  truth  that  those  who  paint  him 
truest,  praise  him  most. 

I  watched,  with  lively  interest,  the  career  of 
Greneral  Garfield  from  the  time  he  left  the  Ohio 
Senate  in  the  spring  of  1861, until  he  wasplaced 
by  the  American  people  upon  the  summit  of 
earthly  fame.  I  venture  to  say  that  there  can- 
not be  found  in  the  world's  history  a  man  who, 
upon  a  theater  so  vast  and  varied,  made  a 
steadier  ^.nd  more  rapid  growth  than  he  in  all 
the  great  and  ennobling  qualities  of  statesman, 
orator,  soldier,  patriot  and  political  leader. 
Would  to  Grod  that  he  had  been  spared  to  com- 
plete a  life  of  three  score  and  ten  years,  for  the 
sake  of  his  country,  the  world  and  posterity, 
as  well  as  for  the  sake  of  his  noble  family  and  of 
the  aged  and  beloved  mother,  whose  sterling 
characteristics  were  impressed  upon  the  son  and 
made  him  the  idol  of  his  countrymen  and  illus- 
trious among  mankind. 

No  other  country  could  have  produced  such  a 
man.  He  was  a  perfect  type  of  our  free  institu- 
tions. The  horrid  hand,  of  an  assassin  has  de- 
prived him  of  his  life  and  his  coui^try  of  his  ser- 
vices before  he  attained  fifty  years  of  age.  Still, 
young  as  he  was,  his  honest  fame  is  as  wide  as 
the  globe  and  will  be  perpetual  as  time.  The 
announcement  of  his  death  carried  inexpressible 
sorrow  to  every  household  and  every  heart.  In 
common  with  the  American  people,  the  rest  of 


the  civilized  nations  are  in  mourning  that  this 
young  but  illustrious  man  is  now  lo^t  to  his 
country  and  mankind.  One  touch  of  nature 
makes  the  whole  world  kin.  While  General 
Garfield's  name  and  fame  will  be  held  in  perpet- 
ual and  sacred  remembrance,  the  crime,  and  the 
name  of  the  perpetrator  of  the  crime,  which  has 
brought  this  irreparable  calamity,  will  be  given 
over  to  eternal  execration. 

The  heroic  and  Christian  patience,  fortitude 
and  courage  with  which  General  Garfield  bore 
his  terrible  and  prolonged  sufTerings  from  the 
day  he  fell  until  his  demise,  and  the  manner  of 
his  death,  confirm  Sir  Thomas  Browne's  declara- 
tion that  ^^  marshaling  all  the  horrors  of  death, 
and  contemplating  the  extremities  thereof,  I  find 
not  anything  therein  to  daunt  the  courage  of  a 
marif  much  less  a  vodlnreaolved  CkrutiamJ* 


♦ » ♦ 


EXEMPLARY   DAMAGES. 


There  is,  I  believe,  a  growine  conviction 
amone  the  jurists  of  the  present  diay,  that  the 
law  of  punitive  or  exemplary  damag;es  has  been 
built  upon  a  wrong  foundation,  and  is  alike  con^ 
trary  to  principle  and  evil  in  its  effects.  I  share 
deeply  in  this  feeling,  and  in  the  hope  of  effect- 
ing something,  however  little,  towara  a  reform, 
would  willineiyadd  a  few  words  to  what  was 
once  a  mttch  discussed  question. 

It  is  the  aim  of  the  common  law  in  cases  where 
damages  are  proper,  to  g[ive  complete  redress,  so 
far  as  this  can  be  estimated  in  a  pecuniary  way. 
Whatever  the  practical  result  may  be,  the  law 
does  not  confess  its  inability  to  give  just  compen- 
sation, nor  abandon  the  theory  that  the  remedy 
is  suf&cient.  The  controversy  has  been  with  ref- 
erence to  the  proper  rule  of  aamages  in  cases  of 
aggravated  torts. 

A  few  of  our  courts  in  this  country  maikitain, 
that  the  proof  of  malicious  motives  forms  a  basis 
for  special  or  extraordinary  compensation;  to 
cover  not  only  the  natural  and  legal  results  of 
the  tort,  but  as  near  as  can  be  estimated,  damages 
for  mental  or  physical  pain,  anxietv  or  distress, 
or  degradation,  which  actually  resulted  from  the 
act.  But  in  the  rulings  of  these  courts  which 
uphold  the  system  of  c^xemplary  or  vindictive 
damages,  a  raaical  difference  is  made  between  or- 
dinary torts,  and  cases  where  there  is  fraud,  will- 
ful nesligence,  or  actual  malice  on  the  part  of 
the  defendant — the  rule  not  confining  the  jury 
to  simple  compensation,  but  allowing  them  to 
give  such  further  damages  ''  as  will  mark  their 
sense  of  the  injustice  and  insult  done  to  the 
plaintiff,  as  punishment  upon  the  defendant, 
and  as  a  wholesome  example  to  the  oonmiunity." 
We  find  these  words  in  substance  used  again  and 
again  by  the  courts  of  this  country,  until  their 
continued  repetition,  unaccompaniea  bjr  explima- 
tion,  tries  the  ear.  The  judges  seemingly  en- 
deavor to  evade  the  responsibility  and  inconsist- 
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ency  of  the  dbctrine,  b^  parrotting  the  expree- 
eion  of  others.  The  position  taken  oy  those  who, 
like  Mr.  Sedgwick  (Sedgwick  on  Damages  573, 
note,  6th  ed.),  and  Dillon  J.  (Berry  v.  Fletcher,  1 
Dillon  67),  have  the  vigor  to  assert  an  open  opin- 
ion is,  that  it  is  only  just  to  the  outraged  sense 
of  the  community,  that  the  defendant  should  be 
assessed  such  a  farther  sum,  beyond  compensa- 
tion, in  pro|>ortion  to  his  wealth  as  will  relieve 
the  sting  ofinsult,  and 'deter  the  defendant  from 
a  repetition  of  the  offence.  The  fact,  that  the 
assessment  goes  to  the  plaintiff  is  incidental, 
and  subservient  to  the  necessity  of  giving  an  ex- 
ample to  the  community  and  of  punishing  the 
defendant. 

This,  in  a  few  words,  is  the  principle  of  the 
doctrine  oS  exemplary  damages.  To  us  it  seems 
to  have  arisen  under  a  mistaken  idea,  and  as  a 
result  cS  unadvised  dicta  and  incompetent  rea- 
soning. It  is  quite  well  established  in  this  coun- 
try, though  the  tendencv  of  some  modern  decis- 
ions is  to  repudiate  it  altogether.  Some  courts 
recognize  the  inconsistency,  while  they  yield  to 
the  authority  of  precedents.  Brown  v.  swmeford. 
44  Wi&  282 ;  Smith  wick  v.  Ward,  7  Jones.  L.  R. 
(N.  C.)  64. 

The  difficulty  of  estimating  compensation  by 
intangible  injuries,  was  the  cause  .of  the  rise  oi 
this  mctrine;  the  hardship  of  particular  cases 
was  the  preiext;  and  witnout  comprehending 
the  extensive  consequences,  the  juages  of  our 
courts  have,  perhaps  unintentionally,  allowed 
their-sjmpathy  for  mental  distress  to  overpower 
the  principles  of  the  law.  There  can  be  no  doubt, 
that  there  are  cases  arising,  which  require  extra- 
ordinary remedy  bejrond  the  mere  money  loss; 
and  when  the  early  judees  allowed  the  jury  dis- 
cretion to  assess  beyona  the  peewiiary  damage, 
there  being  no  apparent  computation,  it  was  nat- 
ural  to  suppose  tnat  the  excess  was  imposed  as  a 
punishment.  The  courts  in  subsequent  cases 
took  this  view,  and  in  many  instances  were,  no 
doubt,  deceived  by  the  indignation  expressea  in 
terms  so  stron^lV  against  the  defenoant,  as  to 
give  rise  to  the  idea  Qiat  the  damages  were  pu- 
nitive. 

In  spite  of  the  dicta  of  the  courts  and  the  able 
views  of  Mr.  Sedgwick  (Law  Reporter,  April  and 
June  1847)  and  other  jurists,  I  do  not  think  such 
danaages  can  be  sustained  on  principle.  The 
arguments  of  Judge  Nelson  of  New  HlEunpshire 
(Fay  V.  Parker,  53  N.  H.  842),  and  Mr.  Oreenleaf 
(2  Gr.  on  Evidence,  236,  note,  18th  .ed.),  are 
more  conclusive ;  and  it  must  become  more  and 
more  evident  to  careful  thinkers,  that  the  doc- 
trine is  unsound,  and  if  carried  to  its  legitimate 
results,  that  it  would  be  very  disastroua  It 
might  seem  at  first  sieht  (and  soime  writers  have 
taken  this  view :  Huliard  on  remedies  for  Torts 
440,  note  a ;  Field  on  damages  70),  that  the  dia- 
tinction  between  exemplarj  damages,  and  dam- 
Afes  ^iven  as  special  or  extraordinary  compensa- 
tion, 18  one  of  words  merely;  and  the  effect  of 
allowing  the  former,  is  the  same  as  that  produced 
upon  the  theory  of  compensation,  when  this  is 
extended  to  cover  injury  beyond  the  pecuniary 


loss.  If  this  is  true,  which  I  believe  it  is  very 
far  from  being,  the  terms  "  exemplary  "  and  '*  pu- 
nitive "  damages,  are  certainly  very  ill  chosen  ; 
for  it  leads  the  jury,  however  much  restrained  in 
theory,  to  make  the  estimate  of  damages,  with  a 
view  to  punish  the  defendant  rather  than  com- 
pensate the  plaintiff:  Hehdrickson  v.  Sangs- 
bury,  21  Iowa  379. 

But  the  distinction  is  more  than  one  of  words. 
The  jury  under  the  one  instruction,  would  be  lia- 
ble to  go  beyond  the  ends  of  justice.  Under  the 
system  of  exemplary  damages,  they  are  instructed 
to  give  not  only  compensation,  but  are  allowed 
to  punish  the  defendant  with  a  further  sum;  and 
it  IS  expressly  held,  that  evidence  of  his  pe- 
cuniary ability,  is  admissible  to  guide  the  jury 
in  estimating  what  sum  must  be  assessed  aninst 
him  to  make  the  punishment  effective :  Guen- 
gerech  v.  Smith,  34  Iowa  348;  Buckley  v,  Knapp, 
48  Mo.  152. 

Under  the  principle  that  damages  should  never 
be  given  beyond  compensation,  the  jury  is  in- 
structed to  estimate  the  entire  injury,  taking  in- 
to consideration  the  mental  anxiety  and  distress, 
as  well  as  pecuniary  loss,  and  to  give  fiiU  com- 
pensation for  all  the  iniury  whicn  defendant's 
malicious  act  has  caused;  and  beyond  this,  not 
one  cent.  The  result  is  very  different.  The  jury 
in  the  latter  case  deal  with  the  question  as  one 
of  remedy,  and  not  of  criminal  fine. 

And  it  is  difficult  to  see  how,  under  the  estab- 
lished svstem,  any  reasonable  restraint  can  be  on 
principle  imposed  on  the  jury.  .  It  is  s^id  that 
the  court  may  set  aside  the  verdict,  if  it  is  un- 
reasonably large ;  but  in  such  cases  it  is  found, 
that  when  the  judge  comes  to  consider  the  ver- 
dict, he  practically  looks  to  the  doctrine  of  act- 
u^  compensation,  which  is  supposed  to  be  for 
the  time  being  discarded.  The  conclusion  is, 
that  if  the  veraict  is  allowed  to  stand,  it  is  be- 
cause it  corresponds  to  the  theory  of  the  advo- 
cates of  compensation,  and  that  of  exemplary 
damages  has  been  practically  disregarded.  Nel- 
son J.,  in  Fay  v.  Parker,  before  cited,  shows,  that 
under  the  latter  dobtrine  there  is  no  inconsist- 
ency in  compensating  the  plaintiff  four  times 


over. 


In  the  case  of  Markham  v. 


-,  reported  in 


2  Erskine's  Speeches,  p.  9,  the  great  oarrister 
Erskine  shows,  that  the  words  of  Lord  Kenyon 
have  been  misinten>reted,  and  never  authorised 
the  incorporation  of^criminal  remedies  into  civil 
procedure.  It  seems  to  me,  that  the  minsling 
of  the  criminal  principles  with  the  civil,  wnicn 
the  doctrine  necessitates*  is  altogether  wrons. 
And  even  if  it  be  allowaUe  to  fine  the  defena- 
ants  in  a  civil  court,  there  seems  no  reason  why 

Slaintiff  should  be  the  recipient.  It  is  difficult 
>  see  why  a  man  should  rec^ve  a  fine,  to  which 
he  is  not  entitled  in  right  as  compensation.  If 
the  plaintiff  is  entitled  to  damages  as  a  matter  of 
right,  let  him  receive  them  in  the  proper  char- 
acter of  indemnity ;  if  he  is  not  so  entitled,  there 
is  no  power  in  any  g[ovemment  which  canjustly 
deprive  another  of  his  property  for  plaintiff^  ben- 
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efii.   Judicial  procedure  ought  not  to  be  made  a 
ooyer  for  the  confiscation  of  private  property. 

The  attempt  has  been  made  to  bring  the  doc- 
trine within  the  constitutional  provision,  ''  that 
DO  person  shall  be  subject  n>r  the  same  of- 
fence, to  be  twice  put  m  jeopardy  of  life  or 
limb;^'  and  though  according  to  the  strict  rules 
of  interpretation,  the  objection  is  not  well  made, 

iret  the  spirit  of  our  institutions  would  seem  to 
brbid  a  civil  fine  for  an  offence  which  could  be 
panished  criminally  (Austin  v,  Wilson,  4  Gush. 
275).  As  to  its  being  a  matter  whicn  public 
benefit  justifies^  Lord  Commissioner  Adam  of 
Scotland,  has  said,  ''  a  civil  court  in  matters  of 
civil  injury  is  a  bad  corrector  of  morals;  it  has 
only  to  do  with  the  rights  of  the  parties:" 
Beattie  v.  Bryson,  1  Murr.  R.  317. 

If  the  theory  of  punishment  is  to  be  carried 
oat,  consistency  would  require,  that  the  amount 
charged  to  the  defendant  should  be  divided  in^o 
two  parts — ^the  one  to  be  awarded  to  the  injured 
party  as  compensation,  the  other  to  be  paid  to  the 
state  as  in  cases  of  criminal  fine.    And,  moreover, 
there  never  was  the  necessity  for  this  doctrine 
which  eminent  judges  have  supposed.    There  is 
indeed  this  much  of  justice  in  it,  that  in  particular 
cases  it  furnished  a  means  of  redressing  wrong, 
when  there  seemed  no  other  expedient  at  hand ; 
and  which,  though  contrary  to  principle,  was 
sufficiently  effectual.    A  .good  result  has  been 
often  obtained  by  it,  but  a  comprehensive  appli- 
cation of  the  theory  of  compensation,  woulcf  ac- 
complish every  purpose  in  a  more  rational  man- 
ner :    Meuher  t^.  DriscoU.  99  Mass.  281 ;  Filleb- 
brown  y.  Moar,  124  Id.  680.    There  is  no  imprac- 
ticability in  calling  upon  a  jury  to  estimate  the 
damaffes  with  reference  to  the  full  iniurv  sus- 
taineo,  taking  into  consideration  not  only  airect 
and  indirect  pecuniary  loss,  but  also  the  hurt 
done  to  the  finer  instincts  of  human  nature.    If 
an  insult  is  contemplated,  the  injurv  is  greater 
on  that  account.    If  the  act  proceedea  from  mala 
mem  or  malice,  this  fact  has  caused  mental  anx- 
iety and  vexation,  perhaps  disgrace,  which  can 
be  accounted  for  in  money. 

And,  as  is  undoubtedly  the  truth,  if  in  many 
cases  ainr  pecuniary  compensation  is,  from  the 
nature  of  things,  essentially  inadequate,the  courts 
should  not  be  either  deterred  thereby  from  com- 
ine  as  near  as  possible  to  complete  compensation, 
or  be  made  the  means  of  innicting  a  criminal 
fine  for  injury  which  the  defencuint  has  not 
caused.  The  maxim  ^'  eauM  pnmmoj  turn  remata 
neeUOuTj^  should  apply  here  as  elsewhere,  and 
tke  defendant  be  made  liable  to  the  extent  that 
the  injury  is  the  result  of  his  wrong,  and  no  Air- 
ther. 

There  is  no  doubt  extensive  authoritv  in  this 
country  to  sustain  the  doctrine  of  exemplary 
damages,  but  I  question  very  much  whether  it  is 
as  overwhelming  as  is  generally  supposed.  Dicta 
will  be  found  probably  in  every  state  which 
seeni  to  support  the  principle ;  but  we  are  apt  to 
be  misled  by  mero  words.  Mr.  Greenleaf  criti- 
cises with  considerable  success,  the  authorities 
chiefly  relied  on  by  Sedgwick,  and  his  reasoning 


will  apply  to  a  great  many  other  and  later  cases, 
which  ne  has  not  touched :  Greenleaf  on  Evi- 
dence 235, 13th  ed. 

There  is  a  large  class  of  decisions  supporting 
the  doctrine  superficially,  which  upon  analysis, 
really  go  no  fartner  than  to  authorize  extraordi- 
nary compensation.  The  courts  speak  of  "  dam- 
ages beyond  compensation,"  but  by  the  latter 
word  or  '*  actual  compensation,"  as  some  have 
called  it,  they  mean  to  cover  sixnply  the  pecuni- 
ary loss  proved  at  the  triil.  That  something 
beyond  this  should  in  certain  cases  be  given, 
every  one  acknowledges ;  they  eaU  it  ''  esGgmpfary 
damages,"  but  it  is  compensation,  in  spite  of  the 
misnomer. 

The  spirit  of  taese  decisions,  however  ill- 
chosen  tne  words  V  lav  be,  is  undoubtedly  not  in 
favor  of ''  punishing  "  the  defendant  beyond  full 
indemnity.  When  the  courts  speak  of  givins 
damages  "  as  compensation  to  the  plaintiff,  ana 
an  example  to  the  community,"  it  is  a  ridiculous 
misuse  of  words  and  goes  no  farther.  Compen- 
sation is  given  because  the  plaintiff  is  entitled 
to  it,  independent  of  the  effect  upojn  the  public. 
That  the  assessment  often  doesoperate  as  a  punish- 
ment, and  an  example  is  purol  v  incidental.  Yet 
the  courts  have  followed  the  letter  rather  than 
the  spirit  of  decisions,  and  have  deceived  the 
judffes  in  after  cases  by  their  inisuse  of  terms : 
while  the  latter  conceive  themselves  more  bound 
by  authority,  than  reason.  This,  in  a  word,  is 
the  history  of  exemplary  damases  in  nearly 
every  state  where  they  can  b«  saia  to  be  estab- 
lished. 

Of  the  class  of  cases  above  spoken  of,  Linsley  t^. 
Bushnell,  16  Conn.  226,  is  a  fair  illustration.  In 
that  case,  the  court  elaborates  upon  the  necessity 
of  full  and  adequate  compensation,  in  dia- 
tinction  from  the  mere  taxable  costs.  Malone  v. 
Murphy  2  Kan.  262,  decided  in  Kansas,  is  an- 
other similar  case :  and  the  dictum  is  for  exemp- 
lary damages,  as  long  as  they  do  not  conflict 
with  the  theory  of  actual  compensation. 

A  careful  review  of  authorities  shows,  that  of 
the  states  commonly  considered  as  adhering  to 
the  doctrine,  there  are  several  where  a  vigorous 
decision  in  favor  of  simple  compensation  would 
be  justifiable  in  view  of  preceaent,  as  following 
the  spirit  rather  than  the  words  of  the  decisioiis. 
This  was  the  condition  of  things  in  New  Hamp- 
shire^ before  the  case  of  Fay  t^.  Farker  fixed  the 
position  of  that  state  beyona  question. 

Among  the  states  which  now  stand  in  this 
middle  position,  I  think  I  can  with  reasonable 
certainty  name  California  (Wilson  t^.  Middleton, 
2  Cal.  64;  Dorsev  v.  Manlove,  14  Id.  663;  Selden 
V.  Coshman,  20  id.  66),  in  this  state  the  subject 
is  now  regulated  by  statute ;  Connecticut  (Lin- 
sley 9.  Bushnellr  16  Conn^  226,  267);  Indiana 
(Millison  9.  Hoch,  17  Ind,  227,  but  contra  Shafor 
V.  Smith,  1  Cent.  L.  J.  271 ;  Iowa  (Hendrickson  v. 
Kingsbury,  21  Iowa  379):  Kansas  (Malone  v. 
Murphy,  2  Kan.  262 :  Hefly  v.  Baker,  19  Id.  9; 
Titus  V.  Corkins,  21  Id.  722) :  Michigan  (Welch 
V.  Ware,  32  Mich.  77;  Daily  Poet «.  McArthur,  1ft 
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Id.  447)  ;  Maine  (Pike  v.  Billing,  48  Me.  539) ; 
and  Texas  (Cole  v.  Tucker,  6  Texas  266.) 

On  the  other  hand,  there  are  several  states 
where  there  seems.no  fair  opportunity  for  doubt, 
that  they  are  completely  committed  to  the  doc- 
trine. Of  these  are  New  York,  Alabama,  Illi- 
nois, Kentucky,  Maryland,  Vermont  and  Mis- 
souri. The  position  of  the  Federal  Courts  is 
hard  to  define.  Most  of  the  cases-  usually  cited, 
do  not  touch  the  point.  The  strongest  United 
States  dicta  are  in  Day  t;.  Woodworth,  13  How. 
363 ;  arid  Berry  v.  Fletcher,  1  Dillon  67. 

There  are  some  states  which  clearly  and  satis- 
factorily limit  damages  to  compensation.  It  is 
a  relief  to  find  a  healthful  practical  view,  among 
the  many  vacillating  and  contradictory  decisions. 
Massachusetts  (Barnard  v.  Poor,  21  Pick,  378; 
Austin  t?.  Wilson,  4  Cush  273)  and  Nevada  (John- 
son t;.  Wells,  Fargo  &  Co.,  6  Nev.  224 ;  Quigley  v. 
C.  P.  Railroad  Co.,  11  Id.  350),  have  consistently 
taken  this  stand;  and  New  Hampshire  is  now, 
as  we  have  seen,  classed  with  them. 

The  preponderance  of  authorities  is,  however, 
in  favor  or  exemplary  damages.  It  is  a  great 
mistake  which  should  be  corrected,  either  by 
legislative  enactment  or  the  law-making  power 
of  the  courts.  For  the  doctrine  is  productive  of 
positive  evil.  ^'  It  has  demoralized  an  honorable 
profession  by  the  prizes  held  out  to  the  litigious 
and  unscrupulous,  and  their  advocates  in  court 
expecting  to  share  in  the  promised  confiscation 
of  another  man's  oroperty  :  "  (6  Cent.  L.  J.,  p. 
74).  There  would  oe  fewer  damage  suits  filling 
up  the  dockets  of  our  courts  with  useless,  or  else 
unrightful  litigation,  if  plaintiffs  could  recover 
only  what  they  have  sunered ;  and  the  courts 
would  not  be  obliged  to  resort  to  the  thin  fiction  of 
"  public  example,"  in  order  to  make  reparation 
for  the  ruin  of  character  and  destruction  of 
homes,  brought  about  by  slanderers  and  seducers. 
The  reproach  upon  our  law,  that  it  compensates 
for  the  loss  of  the  slightest  service^  but  not  for  the 
severance  of  the  dearest  ties,  or  the  ruin  of  human 
happiness,  would  not  exist. 

In  a  late  Nevada  case,  Quigley  v.  Central  Pa- 
cific Railroad  Company,  11  Nev.  350,  the  consid- 
eration of  the  question  is  thorough  and  satisfac- 
tory; and  the  words  of  Beatty,  J.,  therein  re- 
ported, accord  so  closely  with  my  views  of  what 
IS  right  upon  this  subject,  that  they  may  be  taken 
as  an  appropriate  conclusion,  and  apt  expression 
of  what  it  has  been  the  aim  of  this  article  to  es- 
tablish :  "  As  to  the  question  whether  a  jury  in 
awarding  vindictive  damages,  can  go  beyond  a 
full  compensation  to  the  piaintifi*  tor  his  pecu- 
niary loss,  and  bodily  and  mental  suffering,  and 
add  a  further  sum  by  way  of  punishment  to  the 
defendant,  for  the  sake  of  example,  I  think  the 
wei<2:ht  of  reason  and  the  best  considered  cases 
arc  in  favor  of  restricting  the  award  to  compen- 
sation to  the  plaintiff.  Of  course  the  amount  ot 
compensation  to  which  he  will  be  entitled,  will 
depend,  in  every  case,  upon  the  circumstances  of 
the  injury  ;  and  in  cases  of  gross  and  wanton  out- 
rage, heavy  damages  should  be  allowed,  which, 
while  they  would  go  to  the  plaintiff  as  a  com- 


pensation, would  operate  incidentally  as  a  severe 
punishment  to  the  defendant.  In  this  sejise  and 
m  this  sense  only,  in  my  opinion,  is  it  proper  to 
say' that  a  defendant  may  be  punished  in  vin- 
dictive damages." 

Edw.  C.  Eliot. 
Am,  Imw  RegvsUr, 
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lynch's  appeal. 


Makcu  21,  1881. 

A  decree  of  a  court  of  equity  reacinding  a  contract  lor 
the  sale  of  land,  should  be  made  only  on  the  vround  of 
mutual  mistake  or  misrepresentation  and  fraua ;  unless 
tlie  evidence  of  these  be  so  clear  as  to  leave  no  room  for 
hesitation  or  doubt  in  the  mind  of  the  court,  the  parties 
should  be  remitted  to  their  legal  remedies. 

A  chancellor  may  refuse  to  enforce  the  execation  of  a 
contract  on  the  ground  of  improvidence,  surprise  or 
hardship ;  but  should  rescind  a  contract  only  for  fkraud, 
illegality  or  mistake. 

If  an  aeent  of  the  vendor  attempt  to  impone  on  the 
vendee  by  representations  which  he  >[>ugnt  to  have 
known  to  be  false,  and  which  he  did  not  know  to  be 
true,  and  the  vendee  falsely  state  the  object  of  hia  pur- 
chase, in  order  to  get  a  better  bargain,  neither  of  the 
parties  act  fairly,  and  a  chancellor  should  refuse  to  inter- 
fere either  to  execute  or  rescind  the  contract,  but  should 
leave  the  parties  to  any  legal  remedies  they  may  have. 

Appeal  of  I.  V.  Lynch,  J.  C.  Miles  and  John 
W.  Miller  from  a  decree  of  the  Court  of  Com- 
mon Pleas  of  Luzerne  county. 

Bill  in  equity,  filed  by  Victor  Koch  against  I. 
V.  Lynch.  J.  C.  Miles  and  John  W.  Miller, 
praying  that  certain  articles  of  agreement  for 
the  sale  ot  land  by  defendant  to  complainant  be 
rescinded,  and  the  moneys  paid  thereon  be  re- 
turned, on  the  ground  of  the  misrepresentation? 
of  W.  H.  Stanton,  the  agent  of  the  defendants. 

By  the  articles  of  agreement  the  defendants 
sold  to  the  complainant  for  S6.000,  to  be  paid  in 
installments,  "  the  coal  in  and  upon  and  under 
the  (described)  tract  of  land,  with  all  the  privi- 
leges of  mining  and  transporting  the  same,  with 
the  full  and  free  right  to  enter  upon  said  land, 
sink  shafts,"  etc. 

The  answer  alleged  misrepresentations  on  the 
part  of  the  plaintiff,  and  denied  the  authority 
of  Stanton. 

George  R.  Bedford,  the  Examiner  and  Master, 
after  hearing  the  case  made  his  report,  conclud- 
ing as  follows : 

It  being  determined  that  the  defendants  were 
bound  by  the  representations  of  Stanton ;  that 
they  were  not  true;  that  the  plaintiff  had  a 
right  to  rely  upon  them,  and  in  fact  did  rely 
upon  them,  and  purchased,  believing  them  to  w 
true,  it  follows  that  the  plaintiff  is  entitled  to 
have  his  contract  with  the  defendants  rescinded. 
and  the  Master,  therefore,  in  conclusion,  report? 
that,  in  his  opinion,  it  is  proper  to  decree  that 
so  far  as  said  contract  remains  unexecuted  by 
the  actual  payment  of  the  purchase  moneys,  the 
same  be  rescinded  and  delivered  to  be  cancelled ; 
but  that  the  prayer  for  the  re-payment  of  the 
five  hundred  dollars  be  denied. 

To  this  report  the  defendants  filed  various  ex- 
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ceptions  of  law  and  of  fact,  which  were  dis- 
missed by  the  court ;  whereupon  they  took  this 
appeal,  assigning  for  error  the  dismissal  of  their 
exceptions,  and  the  confirmation  of  the  Master's 
report. 

Gordon,  J. 

This  is  a  case  where  the  court  below  in  the 
exercise  of  its  equity  powers  has  undertaken  to 
rescind  a  contract  under  seal  between  the  de- 
fendants Lynch,  Miles  and  Miller  of  the  one 
part,  and  the  plaintiff,  Victor  Koch,  of  the  other 

fart,  for  the  sale  of  all  the  coal  lyin^  under  one 
undred  acres  of  land  therein  described.  This 
could  be  done  only  on  the  ground  of  mutual 
mistake,  or  misrepresentation  and  fraud,  and  of 
these  the  evidence  should  be  so  clear  as  to  leave 
no  room  for  hesitation  or  doubt  in  the  mind  of 
the  court.  If  there  be  any  such  hesitation  or 
doubt  the   bill  ought  to  be  dismissed,  and  the 

eirties   turned    over    to  their    legal  remedies, 
erein  it  is,  that  we  think  both  the  Master  and 
the  court  below  fell  into  a  mistake. 

The  decree   was  based  on  certain  representa- 
tions, alleged    to  have    been  made  by  W.   H. 
Stanton,  who,  as  the  Master  found,  was  acting 
as  the  agent  of  the  defendants  in  the  sale  to 
Koch,  but  he  has  not  found  that  these  represent- 
ations   were,  at  that    time,   known   by  either 
Stanton  or  his  principids  to  be  misrepresenta- 
tions.   The  Master   says :    "Arrived  upon  the 
ground,  Stanton,  claiming  to  be  familiar  with 
ooal  lands,  asserted  that  there  were  three  under- 
lying veins  of   coal,  though    it    was  apparent 
there  was  no  development  of  the  land,  or  evi- 
dence of  its  having  been  subjected  to  any  test 
to  determine  the  existence,  or  non-existence,  of 
coal.    Koch,  however,  was  evidently  impressed 
with  Stanton's  sagacity,  and  put  entire  faith  in 
the  latter's  opinion." 

It  is  thus  quite  obvious  that  Stanton's  repre- 
sentations were  not  and  did  not  profess  to  be  of 
known  facts,   but  were  expressions  of  opinion 
only.    It  is  true  he  may  have  impressedT  Koch 
with  the  idea  that  he  was  an  expert,  and  thus 
may  have  given  to  his  opinions  a  weight  which 
they  otherwise  would  not  have  had,  neverthe- 
less they  were  but  opinions,  and  were  not  repre- 
sented as  facts.    Inoeed  such  could  not  well  be 
for  Koch  was  upon  the  land,  and  could  and  did 
see  for  himself  that  the  land  was  not  developed. 
He,   therefore,  knew  certainly  that    Stanton's 
representations  were  merely  the  expressions  of 
his  opinions.    Then  when  he  met  with  the  de- 
fendants in  person,  they  dealt  with  him  at  arm's 
length ;  they  made  no  representations  whatever; 
they  had  wnat  they  believed  to  be  a  coal  reserv- 
ation to  sell :  to  them  Koch  professed  to  be  utter- 
ly indifferent  whether  it  contained  coal  or  not, 
representing  that  his  object  was  to  acquire  their 
rieht  for  the  purpose  of  relievinff  the  surface, 
which  he  alleged  he  was  about  to  buy,  from  in- 
trusion by  those  who  otherwise  might  enter  to 
prospect  a  mine.    Under  such  circumstances  as 
these,  a  chancellor  might  well  hesitate  about  the 
rescission  of   a  solemn  contract  of  the  parties. 
It  may   be  admitted  that  the  agent  of  the  de- 


fendants did  attempt  to  impose  on  the  plaintifi 
by  representations  which  he  ought  to  have 
known  to  be  false,  and  which  he  certainly  did 
not  know  to  be  true ;  on  the  other  hand  it  is  an 
uncontroverted  fact  that  the  plaintiff  ap- 
proached the  defendants  with  a  falsehood  in  his 
mouth  in  order  to  conceal  his  true  purpose,  and 
get  their  claim  for  as  low  a  price  as  possible. 

Here  then  is  more  than  doubt ;  neither  of  the 
parties  is  acting  fairly  with  the  other,  hence  a 
chancellor  will  interfere  for  neither.  Under 
such  conditions  he  will  interpose  neither  to  exe- 
cute nor  rescind  their  contract,  but  will  leave 
thepi  to  their  legal  remedies,  if  any  such  they 
have. 

But  there  is  another  principle  involved  in 
this  case,  which  seems  to  have  oeen  overlooked 
by  both  Master  and  court,  and  that  is  the  wide 
difference  between  the  facts  and  circumstances 
necessary  to  move  a  chancellor  to  refuse  the 
execution  of  a  contract,  and  those  necessary  to 
induce  him  to  rescind  it.  In  the  one  case  inter- 
position will  be  refused  on  the  ground  of  im- 
providence, surprise  or  even  mere  hardship: 
in  the  other  a  court  will  act  only  on  the  ground 
of  fraud,  illegality,  or  mistake :  Graham  v. 
Pancoast,  6  Cas.,  89;  Edmond's  Appeal,  8  P.  F. 
S.,  220;  Yard  v,  Patton,  I  Har.,  278;  Stewart's 
Appeal,  28  P.  F.  S.,  88 :  Rockafellow  v.  Baker,  6 
Wr.,  319. 

The  Master  confesses  "that  during  the  whole 
process  of  the  case,  his  impressions  on  this  point 
were  all  against  the  plaintiff,  and  with  the  de- 
fendants, and  that  the  rule  of  caveout  emptor  ap- 
plied." He  furthermore  says  that  he  reached 
the  conclusion  that  the  plaintiff  had  a  right  to 
rely  on  the  statements  made  by  Stanton  as  to 
the  existence  of  coal  with  much  hesitation. 
This  hesitation  was  overcome  by  what  he  sup- 
posed the  binding  authority  of  Fisher  v.  Wor- 
rail,  5  W.  &  S.,  478 ;  and  Smith  v.  Richards,  13 
Peters,  26.  .But  the  former  was  a  case  of  specific 
execution,  and  the  latter  one  of  plain  misrepre- 
sentation and  fraud,  so  that  neither  was  in 
point.  On  all  authority  then  this  very  hesita- 
tion should  have  led  him  to  a  different  result. 
It  might  well  be,  especially  if  the  testimony  of 
Vanhooser  is  to  be  believed,  that  neither  a 
chancellor  nor  a  court  and  jury  would  enforce 
this  contract  against  Koch,  but  under  all  the 
circumstances,  especially  in  view  of  the  fact 
that  Koch  himself  approached  the  defendants 
with  falsehood  and  misrepresentation,  though 
perhaps  they  were  not  deceived  thereby,  yet  as 
it  may  have  induced  them  to  deal  with  him  dif- 
ferently from  what  they  would  otherwise  have 
done,  a  chancellor  will  refuse  his  interposition 
to  relieve  him  by  the  rescission  of  his  contract. 

The  decree  is  reversed,  and  bill  dismissed  at 
the  costs  of  the  appellee. 


#  •  ♦ 


A  sea  oaptaiA  was  bronght  befbre  a  Jastice4md  merol- 
lesaly  attacked  by  hia  opponent's  lawyer.  When  at 
lenffth  he  waa  anlfored  to  speak,  he  said :  ^*  Tour  Honor, 
I  aak  a  delay  of  one  week  in  tne  prooeedinga,  ao  that  I 
may  find  a  Dig  enongh  liar  to  answer  that  man."  Hia 
request  waa  gnmted. 
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SUPREME  COURT  OP  MINNESOTA. 


McCoBMicK  V.  Kelly. 


July  15, 1881. 


An  Miicm  upon  a  generil  wmrruity  of  an  article  aol4, 

/ill  not  Ue  for  defeoU  known  to  the  mirohaaer  at  the 

time  of  aale.    He  mnat  he  misled  ana  induoed  to  pur- 


An  agent  to  aell  haireatlng  machinea  ia  pieanmed  to 


ebaae  hj  the  warranty. 

have  authority  to  warrant  the  aame. 

Action  upon  a  promissory  note  given 
for  an  agricultural  macnine.  The  opinion  states 
the  facts.  From  an  order  denying  a  new  trial 
after  verdict  for  the  plaintifs,  defendant  ap- 
pealed. 

Dickinson,  J. 

This  action  was  brought  to  recover  the  amount 
of  a  promissory  note  ms^e  by  the  defendant  to  the 
plaintifb  for  part  ol  the  purchase-price  of  a  har- 
vester purchased  by  the  former  from  the  latter. 
The  making  of  the  note  is  not  in  issue ;  the  only 
defense  asserted  being  in  the  nature  of  a  counter- 
claim for  damages  from  an  alleged  breach  of  war- 
ranty, on  the  part  of  the  plaintifb,  in  respect  to 
the  harvester. 

By  his  answer  the  defendant  avers  that  he 
first  took  the  machine  on  trial,  and  upon  the 
trial  it  proved  to  be  unsatisfEtctorv  and  would  not 
do  good  work,  and  that  he  notified  the  plain tift  to 
take  the  machine  away :  whereupon  the  plaint- 
iflb  promised  and  agreed  with  the  defenoant  to 
put  the  machine  in  good  order;  to  fornish  cer- 
tain parts  of  the  machine  new,  and  warranted 
the  machine  to  be  well  made,  of  good  material, 
durable,  and  not  liable  to  break  or  get  out  of 
order;  that  it  would  cut  and  elevate  grain  as 
well  as  any  other  machine,  and  was  in  all  re- 
spects a  first-class  machine,  and  capable  of  doing 
nrst-class  and  satisfactory  work  as  a  harvesting 
machine ;  relying  upon  which  promises,  aeree- 
ments  and  warranties,  defendant  purchased  the 
machine  givins  the  note  in  question. 

The  answer  further  alleges  that  the  plaintifb 
refused  to  put  the  machine  in  good  oraer,  or  to 
furnish  new  parts  tor  the  machine,  and  sets  forth 
a  bueach  of  the  terms  of  the  warranty. 

By  a  reply  the  plaintiflb  put  in  issue  the  mak- 
ing of  a  warranty,  as  well  as  the  agreement  to 
furnish  new  parts  for  the  machine.  The  evi- 
dence on  the  part  of  the  defendant  tended  to 
prove  that  he  got  the  machine  for  trial  before 
the  commencement  of  the  harvest  of  1878 ;  that 
it  did  not  work  well,  although  he  used  it  to  cut 
about  seventy  acres  of  grain ;  that  he  often  made 
complaint  to  the  agents  of  the  plaintifb,  who 
urged  him  to  keep  the  machine,  and  do  the  best 
he  could  with  it;  and  that  after  harvest  the 
agents  of  the  plaintifb  represented  that  it  was 
as  ffood  a  machine  as  there  was  in  the  market, 
and  he  would  make  it  so ;  that  it  was  all  right, 
and  would  do  as  good  work  as  any  machine  in 
market,  and  it  should  be  fixed  u/in  first-class 
order,  with  the  new  parts  referred  to  in  the  an- 
swer ;  that  the  defenoant  purchased  the  machine 
then,  and  gave  the  note,  relying,  as  he  test^'fies, 
upon  the  representations  made.    The  evidence 


tends  to  show  that  at  this  time  the  defendant 
knew  the  defects  in  the  machine  of  which  be  now 
complains. 

At  the  request  of  the  defendant  the  court  in- 
structed the  jury  as  follows :  "  If  the  jury  find, 
from  the  eviaence,  that  the  plaintifb  expressly 
warranted  the  machine  for  which  the  note  in 
suit  was  given,  and  that  the  defendant  was  in- 
duced by  such  warranty  to  execute  and  deliver 
said  note,  the  plaintif^are  liable  toJt  all  damages 
which  the  defendant  has  sustained  bv  reason  of 
the  breach  of  such  war^nty,  and  this  liabilit]^  is 
not  affected  by  the  fact'  that  the  defendant  tried 
said  machine  before  the  making  of  said  war- 
ranty."   To  this  the  plaintifb  excepted. 

At  the  request  of  the  plaintifb  the  court  in- 
structed the  jury  as  follows :  "  I  charge  you  that 
where  a  general  warranty  is  given  on  the  sale  of 
a  machine,  defects  that  were  apparent  at  the 
time  of  making  of  the  bargain,  and  were  fully 
known  to  the  purchaser,  cannot  be  relied  upon 
as  a  defense  to  a  note  given  for  such  machine, 
when  the  purchaser  has  such  knowledge  at  the 
time  of  giving  the  same.  (2)  If  you  find  that 
the  macnine  was  taken  on  trial  under  a  contract 
to  purchase,  and  that  after  having  fiilly  tried  it 
the  defendant  gave  his  note  therefor,  he  cannot 
oflbet  against  anv  such  note  damages  arising 
from  any  alleged  breach  of  warranty  against  de- 
fects known  to  the  defendant  at  the  time  of 
settlement  and  giving  of  the  note." 

The  6ourt  further  instructed  the  jury  in  the 
following  language :  "  A  vendor  may  warrant 
against  a  defect  that  is  patent  and  obvious.  *  * 
*  *  You  sell  me  a  horse,  and  you  warrant  that 
horse  to  have  four  legs,  and  he  has  only  three. 
I  will  take  your  word  for  it.  [The  court  then* 
read  in  the  hearing  of  the  jury  the  followins 
from  Addison  on  Contracts :  '  When  a^  ffeneral 
warranty  is  given  on  a  sale*  defects  whicn  were 
apparent  at  the  time  of  the  making  of  the  bar- 

Sain,  and  were  known  to  the  purchaser,  cannot 
e  relied  on  as  a  ground  of  action.  If  one  sells 
purple  to  another  and  saith  to  him,  ^  This  is  scai^ 
let,'  the  warranty  is  to  no  purpose,  for  that  other 
ma^  perceive  this ;  and  tnis  Rives  no  cause  of 
ion  to  him. .  To  warrant  a  tnii 


action  to  him. .  To  warrant  a  thing  which  may 
be  perceived  at  sight  is  not  good'  Qentlemen, 
that  is  not  the  law  o^  this  State." 

The  court  erred  in  these  instructions  to  the 
jury.  It  has  always  been  held  that  a  general 
warranter  should  not  be  considered  as  applying 
to  or  giving  a  cause  of  action  for  defects  known 
to  the  parties  at  the  time  6t  making  the 
warranty,  and  both  the  weight  of  author- 
ity and  reason  authorize,  this  proposition, 
vie:  that  for  representations  in  the  terms  or  form 
of  warranty  of  personal  property  no  action  will 
lie  on  account  of  defects  actauUy  known  and  un- 
derstood by  the  purchaser  at  the  time  of  the  ba^ 
gain.  Margetson  v.  Wriffht,  7  Bing.  608 :  Dyer 
V.  Hargrave,  10  Ves.  Jr.  506:  Schuyler  v.  Rass,  3 
Caines  202 ;  Kener  v.  Harding,  85  111.  264:  WU- 
liams  9.  Ingram,  31  Tex.  800;  Marshall  v.  Draw- 
horn,  27  Ga.  276 ;  Shewalter  o.  Ford,  84  Miss. 
417 ,    Brown  v.  Bigelow,  10  Allen,  252 ;  Story  od 
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Cont*  §830 ;  Benj.  on  Sales  (2d  ed.),  502 ;  Cbitty 
OD  Cont  (11th  Am.  ed^  644. 

A  warranty,  for  the  oreach  of  the  condition  of 
which  an  action  er  contractu  for  damages  can  be 
maintained,  must  be  a  legal  cantradj  and  not  a 
mere  naked  agreement.  It  must  be  a  represen- 
tation of  something  as  a  fact,  upon  which  the 
purchaser  relies  and  by  which  he  is  induced,  to 
some  extent,  to  make  the  purchase^  or  is  influ- 
enced in  respect  to  the  price  or  consideration. 
Oneida  Manuf.  Society  v.  Lawrence,  4  Cow.  440; 
Lindsay  v.  Lindsey,  34  Miss.  432;  Blythe  v. 
Speake,  23  Tex.  429 ;  Adams  v.  Johnson,  15  111. 
345 ;  Ender  v.  Scott,  11  id.  35 ;  Hawkins  v.  Berrv, 
5  Gil.  36 ;  2  Add.  on  Cont.  626  (Morgan's  ed.) 

In  the  nature  of  things  one  cannot  rely  upon 
the  truth  of  that  which  he  knows  to  be  untrue ; 
and  to  a  purchaser  fully  knowing  the  facts  in  re- 
spect to  the  property,  misrepresentation  cannot 
have  been  an  inducement  or  consideration  to  the 
making  of  the  purchase,  and  hence  could  have 
been  no  part  of  the  contract.     It  has  often  been 
said  that  a  general  warranty  may  cover  patent 
defects,  and  it  has  led  to  some  misapprehension 
of  the  law.     The  proposition  is  strictly  true,  but 
as  was  said  by  the  court  in  Marshall  v,  Urawhorn. 
nipro,  it  is  "  confined  to  those  cases  of  doubt  and 
difficulty  where  the  purchaser  relies  on  his  war- 
ranty and  not  on  his  judgment."    It  has  no  ap- 
plication to  a  purchaser  who  knows  the  defects  in 
the  property  and  the  untruthful  nesss  in  the  ven- 
dor's  representations.      We    do    not,    however, 
mean  to  say  there  may  not  be  a  warranty  against 
the  future  oonseouences  or  results  from*  even 
known  defects.    The  fact  that  a  portion  of  the 
charge  given  at  the  request  of    the  plaintiffs 
stat^  correctly  the  legal  principle  under  consid- 
eration, cannot  affect  the  result.    In  fact,  that 
the  instructions  to  the  jurv  were  thus  inconsist- 
ent, and  calculated  to  mislead  or  confuse  rather 
than  inform  or  guide  the  jury,  is  in  itself  suffi- 
cient reason  why  the  verdict  should  not  stand. 
Vanslyck  v.  Mills,  34  Iowa,  375;  C.  B.  &  Q.  R.  Co. 
V.  Payne,  49  111.  499. 

For  the  reasons  already  indicated,  a  new  trial 
must  be  awarded,  and  it  is  unnecessary  to  con- 
sider whether  the  verdict  is  supported  by  the 
evidence  presented  in  this  case ;  nor  is  it  neces- 
sary to  oonsider  some  .other  alleged  errors  involv- 
ing  no  doabtful  questions  of  law,  and  which  are 
not  likely  to  recur  upon  another  trial.  Antici- 
pating, however,  upon  the  retrial,  as  in  the  for- 
mer one,  the  question  may  arise  as  to  the  au- 
thoritv  which  an  agent  empowered  to  sell  machin- 
ery or  the  kind  in  question  may  be  presumed  to 
possess  in  respect  to  the  warranting  of  the 
property,  in  the  absence  of  any  proof  of  express 
authority  we  will  pass  upon  the  question  as  it  is 
presented^by  the  facts  in  this  case.  For  the  pur- 
poses of  this  case  it  is  sufficient  to  say  that  an 
agent  engaged  for  his  principal  in  the  business 
of  selling  personal  property  is  presumed  to  be 
authorized  to  sell  witn  warranty.  It  may  be, 
however,  that  if  the  property  be  of  a  kind'  not 
osuallysold  with  warranty,  no  such  presumption 
will  be  exercised.    Nelson  «.  Cowing,  6  Hill,  886; 


Smith  V.  Tracy,  36  N.  Y.  79 ;  SchucKardt  v.  Al- 
iens, 1  Wall,  ^9;  Upton  v.  Suffolk,  Co.  MiUs,  11 
Cush.  586;  Boothbv  v.  Scales,  27  Wis.  626; 
Ahern  v,  Goodspeed,  72  N.  Y.  108;  Murray  v. 
Brooks,  41  Iowa.  45.  In  the  case  of  such  an  agent 
engaged  in  selling  harvesters  without  proof  of 
express  authority  to  warrant,  the  court  will  pre- 
sume such  authority. 

The  order  refusing  a  new  trial  is  reversed  and 
a  new  trial  is  awarded. 


-♦-♦- 


SUPREME  COURT  OF  MINNESOTA. 


Flynn  v.  Messenger. 


July  29,  1881. 

The  common-Uw  rule,  that  a  married  woman  Uving 
with  her  husband  is  presamed  to  have  authority  from 
him  to  order  such  goods  or  services  as  are  ordinarily 
required  for  family  use,  is  not  changed  by  the  statutes 
regulating  the  riirhts  and  liabilities  of  married  women. 
If  the  party  deaUng  with  the  wife  knows  she  is  a  mar- 
ried woman  living  with  her  husband,  and  the  order  is  of 
a  chafacter  to  Indicate  that  it  is  for  the  benefit  of  her 
husband's  family,  he  is  bound  to  presume  that  she  fa 
acting  for  her  husiiand,  and  cannot  hold  her  personally 
liable  unless  she  espcidally  agrees  to  become  so.  The 
employment  of  a  seamstress  for  ordinary  domestic 
service  in  and  for  the  benefit  of  the  husband's  family, 
held,  prima  fade^  to  be  within  the  rule  respecting  the 
presumptive  agency  of  the  wife. 

Appeal  from  judgment  of  municipal  court, 
city  of  St.  Paul. 

Clark,  J. 

By  the  common  law,  a  married  woman  living 
with  her  husband  is  presumed  to  have  authority 
from  him  to  order  such  things  as  are  ordinarily 
required  for  family  use.  The  rule  is  laid  down 
by  Lord  Abinger,  m  Emmett  v.  Norton,  8  Car.  <b 
P.  606.  in  these  words :  **Where  a  wife  is  living 
with  tier  husband,  and  where,  in  the  ordinary 
arrangements  of  the  husband's  household,  &he 
gives  orders  to  tradesmen  for  the  benefit  of  her 
husband  and  family,  and  these  orders  are  proper 
and  not  extravagant,  it  is  presumed  that  she 
has  the  authority  of  her  husband  for  so  doing. 
This  rule  is  founded  on  common  sense,  for  a 
wife  would  be  of  little  use  to  her  husband  in 
their  domestic  arrangements  if  she  could  not 
order  such  things  as  are  proper  for  the  use  of  a 
house  and  for  her  own  use  without  the  interfer- 
ence of  her  husband.  The  law,  therefore,  pre- 
sumes that  she  does  this  by  her  husband's 
authority." 

There  can  be  no  doubt  (especially  under  the 
statutes  of  this  State,  conferring  upon  a  mar- 
ried woman  the  power  to  transact  business,  and 
make  contracts  which  shall  bind  her)  that  it  is 
perfectlv  competent  for  the  wife  to  bind  herself 
personally  to  the  payment  for  such  orders ;  but 
if  the  party  dealing  with  her  knows  she  is  a 
married  woman,  living  with  her  husband,  and 
the  order  is  of  a  character  to  indicate  that  it  is 
intended  for  the  benefit  of  the  family,  he  is 
bound  to  presume  that  she  is  acting  for  her 
husband,  and  not  on  her  account,  ana  cannot 
hold  her  personally  liable  unless  she  expressly 
agrees  to  Decome  aa 
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The  principle  is  laid  down  in  Powers  v. 
Russell^  26  Mich.  179,  in  the  foUowinR  lanenage : 
"Now,  if  he  (the  tradesman^  knew  tnat  she  was 
a  married  woman,  liyinff  with  her  Jiusband,  and 
the  goods  wer&not  of  a  cnaracter  to  indicate  that 
they  were  bought  for  other  than  famil3r  use  in  the 
husband's  family,  and  she  did  not  claim  affirma- 
tively to  be  purchasing  them  on*  her  individual 
account,  the  natural  imerence  would  be  that  she 
was  purchasing  them  on  her  husband's  account, 
and  for  the  use  of  his  family ;  and  she  could  not 
be  made  individually  liable  without  an  express 
agreement  to  become  so,  or  that  the  goods  should 
be  charged -or  the  credit  given  to  herself." 

We  do  not  think  the  statutory  provision  regu- 
lating the  rishts  and  liabilities  of  married 
women,  have  changed  the  obligation  of  the  hus- 
band to  support  and  maintain  the  family,  nor 
taken  away  from  the  wife  the  presumption  of 
authority,  arising  out  of  the  marital  relation  to 
act  in  his  behalf  in  supplying  the  ordinary 
wants  of  his  household.  We  have  been  referred 
more  especially  to  section  3,  c.  69,  Gen.  St.  1878, 
as  chan^inff  the  common  law  so  as  to  make  the 
wife  indiviaually  liable  for  goods  ordered  by  her 
for  domestic  use,  unless  she  nas  express  author- 
ity from  her  husband  and  makes  the  purchase 
expressly  on  his  account :  but  we  do  not  think 
its  scope  is  so  broad.  If  it  was  intended  to 
make  so  important  a  change  in  the  law  and  the 
usajges  of  society,  it  is  to  oe  presumed  that  the 
legislature  would  have  declared  it  in  express 
terms,  and  not  left  it  to  be  brought  about  by 
implication  from  other  provisions  not  directed 
to  the  rules  of  evidence  connected  with  the 
marital  relation,  or  the  presumption  of  the  com- 
mon law  arising  therefrom. 

These  princij^es  apply  with  equal  force  to  the 
employment  by  the  wife  of  servants  for  ordin- 
ary domestic  service  in  and  for  the  benefit  of  the 
husband's  family,  and  dispose  of  this  case.  The 
plaintiff's  case  rested  exdusively  upon  her  own 
testimony.  She  testified,  in  substance,  that  the 
defendant  engaged  her  as  a  seamstress  to  sew  at 
her  residence,  where  she  lived  with  her  husband 
and  their  children ;  that  she  went  there  in  pur- 
suance of  such  engagement  and  sewed  for  twen- 
ty-four days  upon  clothing  for  the  children; 
tnat  she  knew  at  the  time  of  the  employment 
the  defendant  was  a  married  woman,  living 
with  her  husband  and  faniily;  that  the  defend- 
ant agreed  with  her  as  to  the  amount  of  her 
wages,  but  did  not  mention  het  husband  or  state 
who  would  pay  her ;  that  while  she  was  at  work 
in  the  family  the  defendant  told  her  she  had 
property  of  ner  own,  and  her  husband  had  prop- 
erty, and  that  she  was  goine  to  sell  some  land, 
ana  when  she  did  she  would  pay  her,  and  that 
two  months  idTter  the  completion  of  the  service 
she  paid  her  four  dollars  on  account  thereof. 

It  dies  not  appear  from  the  evidence  that,  at 
the  t'  ne  of  the  employment,  any  express  agree- 
ment was  made  that  the  defendant  should  be 
respr  isible,  as  principal,  for  the  wages,  or  that 
anyt  ling  occurred  to  take  the  case  out  of  the 
orainary  presamption  that  the  employment  was 


in  behalf  of  the  husband;  nor  does  it  appear 
that  the  husband  disputes  his  liability  on  the 
contract.  What  was  said  with  reference  to  the 
ownership  of  separate  property  by  the  defend- 
ant, and  the  payment'  of  the  plaintiff  from  the 
proceeds  of  the  sale,  after  the  contract  of  em- 
plo3rment  was  made,  (which  was,  for  reasons 
already  stated,  binding  on  the  husband,)  and 
while  it  was  being  performed,  was  not,  we 
think,  sufficient  to  shift  the  obligation  of  pay- 
ment from  the  husband  to  the  defendant,  or  to 
render  her  liable.  It  is  to  be  regarded,  under 
the  circumstances,  as  a  mere  voluntary  promise. 
We  also  think  it  is  to  be  assumed,  prima  facie  at 
least,  in  the  absence  of  anything  in  the  proceed- 
ings or  proofs  to  the  contrary,  on  grounds  of 
common  knowledge,  that  the  service  performed 
by  the  plaintiff  was  an  ordinary  domestic 
service,  such  as  the  wife  might  reasonably  em- 
ploy for  the  benefit  of  the  family. 

It  follows  from  these  views  that  the  motion  to 
dismiss,  when  the  plaintiff  rested,  should  have 
been  granted,  and  it  is,  therefore,  unnecessary 
to  consider  alleged  errors  in  the  instructions  to 
the  jury.  The  judgment  appealed  from  is 
reversen,  and  a  new  trial  granted. 


» • » 


SUPREME  COURT  OF  VERMONT. 


Squires  v.  Squires. 


An  agreement  ot  separation,  signed  by  the  husband 
and  the  father  of  the  wife,  as  her  agent,  is  a  ffood  defense 
to  a  petition  fbr  a  divorce,  aUesing  intolerable  severi^, 
brought  two  years  after  the  said  agreement,  and  after  It 
hadbeen  substantially  complied  with  by  the  husband, 
the  same  being  entered  into  after  the  aUeged  cause  had 
accrued. 

Although  strictly  the  deed  of  separation  is  not  a  condo> 
nation  of  aUeged  wrongs,  yet  under  the  droumstanoea, 
the  court  thiuK  the  parues  should  be  held  to  their  own 
settlement. 

Libel  for  divorce.  The  libellee  moved  to  dis- 
miss the  petition.  The  motion  wa^  in  writing, 
claiming  that  the  written  agreement  signed  by 
the  libellee  and  the  father  of  the  libellant,  act- 
ing as  her  agent,  was  a  good  defense,  especially 
as  ne  had  performed  his  part  of  the  contract,  in 
paying  all  that  he  agreed  to.  and  delivering  the 
property,  etc..  to  the  libellant.  The  petition 
was  dated  April  24, 1879 ;  the  deed  of  separa- 
tion, September  17, 1877.  This  agreement,  in 
effect,  was  that  the  said  husband  and  wife  nad 
mutually  contracted  to  live  separate  and  apart ; 
that  the  libellee  was  to  give  up  and  surrender 
all  property  to  the  libellant  which  belonged  to  her 
before  marriase,  and  pay  her  $500  in  money, 
and  tlOO  for  the  benefit  of  her  daughter.  The 
wife  was  to  release  all  her  risht  or  interest  in 
the  homestead,  dower  or  thirds ;  and  to  support 
herself.  The  agreement  was  sealed.  The  other 
parts  of  it  sufficiently  appear  in  the  opinion  of 
the  court.  It  was  conceded  that  the  libellant 
had  paid  over  the  monev  according  to  the  con- 
tract ;  but  it  was  daimea  that  he  had  not  deliv- 
ered all  the  forniture.  Tne  parties  had  not 
lived  together  after  the  accruing  ci  the  alleged 
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cause.    The  county  court  held  that  the  deed  of 
separation  was  a  defense  to  the  petition. 
Veazey,  J. 

This  is  a  libel  for  divorce  on  tne  ground  of 
intolerable  severity,  and  was  dismissed  by  the 
county  court,  that  couvt  holding  that  the  con- 
tract entered  into  between  the  libellee  and  the 
father  of  the  libellant,  acting  in  her  behalf, 
after  the  separation,  operated  as  a  defense  to  the 
petition  for  the  cause  alleged,  which  had  ac- 
crued before  the  contract  was  made. 

The  point  is  made  in  behalf  of  the  libellant 
that  the  question  should  have  been  raised  by 
plea  insteaid  of  motion,  as  it  was  based  on  mat- 
ters ddioTB  the  record.  This  would  be  a  correct 
view,  except  that  it  aj^pears  that  this  contract 
was  treatea  on  the  hearing  in  the  county  court 
as  though  properly  in  the  case  for  consideration, 
and  that  there  was  no  material  dispute  about  it, 
and  that  the  decision  of  that  court  was  invoked 
by  both  parties  as  to  the  legal  effect  of  that  con- 
tract upon  the  petition.  Under  these  circum- 
stances we  think  the  case  should  be  treated  here 
as  the  parties  treated  it  in  the  county  court,  and 
be  decided  upon  the  merits,  no  technical  ques- 
tion of  pleaainff  or  practice  appearing  to  have 
been  raised  in  that  court. 

The  question,  as  before  stated,  is  as  to  the 
effect  of  this  contract,  under  the  circumstances 
disclosed  upon  this  ^tition  for  divorce.  It  will 
be  noticed  that  this  contract  was  entered  into 
after  the  separation  and  through  the  interven- 
tion of  a  person  acting  for  the  wife.  It  is  not 
the  policy  of  the  law  to  encourage  separations  be- 
tween husbands  and  wives.  The  rule  as  estab- 
lished in  many  cases  is  that  articles  calculated 
to  favor  a  separation  which  has  not  yet  taken 

flace  will  not  be  supported.    Durant  v.  Titley,  7 
Wee,  677:  St.  John  v.  St.  John,  11  Ves.  626; 
Westmeath  v.  Westmeath,  Jac.  126. 

But  as  stated  by  Coolev,  Ch.  J.,  in  Randall  €. 
Randall,  37  Mich.  663;  "When  a  separation  has 
actually  taken  place,  or  it  has  been  fully  decided 
upon,  and  the  articles  contain  a  suitable  provis- 
ion for  the  wife  and  children,  or  on  equitable  and 
suitable  division  of  the  property,  the  benefits  of 
which  both  have  enioyea  during  the  coverture, 
no  principle  of  puolic  policy  is  disturbed  bv 
them ;  on  the  contrarv  if  they  are  fair  and  equal, 
and  are  not  the  result  of  fraud  or  coercion,  rea- 
sons abundant  may  be  found  for  supporting 
them,  in  their  tendency  to  put  an  end  to  contro- 
versies, to  prevent  litigation,  and  to  give  the 
wife  an  independence  in  respect  to  her  support 
which  without  some  such  arrangement  she  could 
not  have  under  the  circumstances."  Among  the 
numerons  cases  that  have  settled  the  law  as 
stated,  may  be  found  the  following:  Compton  v. 
Collinson,  2  Bro.  Ch.  377;  Worral  v.  Jacob,  3 
Meriv.  266;  Jee  v.  Thurlow,  2  B.  &  C.  647;  S.  C, 
4  D.  A  R.  11 ;  Baker  v  Cooper,  7  Serg.  4  K.  600 ; 
Button  V.  Duey,  8  Penn.  St.  100;  Diflinger's  Ap- 
peal 85  id.  867;  Nichols  v.  Palmer.  6  Day  27; 
Baker  v.  Barney,  8  Johns.  78;  Sheltbar  v.  Greg- 
ory, 2  WenA  422;  Carson  «.  Murray,  3  Paige, 
4^ ;  Chaptnan  «.  Gray,  8  Ga.  841 ;  Wells  v.  Stout, 


9  Cal.  494;  Gaines  v.  Poor,  3  Mete.  (Ky.)  608; 
Walker  v.  Walker,  Exr.,  9  Wall.  743.,  This  con- 
tract is  therefore  one  of  a  character  that  the 
court  may  recognize  for  some  purposes.  It  is  not 
necessarily  and  utterly  void.  In  tnis  case  it  is  not 
invoked  by  the  defenoant  as  a  bar  to  the  restitu- 
tion of  the  libellant  to  any  of  her  conjugal  rights. 
The  separation  grew  out  of  trouble  between  the 
husband  and  wife.  The  alleged  cause  of  di- 
vorce then  existed  in  her  favor,  if  it  existed  at 
all,  and  was  known  to  her.  In  this  situation, 
and  after  the  separation,  she,  through  the  inter- 
vention of  a  trustee,  agreed  upon  the  terms  as  to 
property  upon  which  she  would  live  separate 
from  her  husband.  This  property  (including 
the  money  specified  in  the  contract),  except,  as 
is  claimed,  a  portion  of  househeld  furniture,  wab 
delivered  or  paid  to  and  accepted  by  the  trustee 
in  her  behalL  After  all  the  other  provisions  as 
to  what  property  and  money  she  was  to  have,  it 
was  further  provided  in' the  contract  as  follows: 
'*  And  the  said  parties  further  agree  to  and  with 
each  other  that  they  will  not  molest,  disturb  or 
trouble  each  other,  or  in  any  way  publish  or 
speak  or  circulate  slanderous  matter  of  or  con- 
cerning each  other,  but  live  separate  and  apart 
in  a  quiet  and  peaceable  way,  according  to  the 
true  intent  of  >  these  presents."  He  has  substan- 
tially performed  on  his  part,  and  she  has  received 
the  benefits.  The  question  about  the  household 
furniture  seems  to  be  one  of  difference  as  to  what 
the  contract  covered  in  that  respect,  not  a  refusal 
to  perform  by  the  husband.  The  contract  was 
not  strictly  a  condonation  of  alleged  wrongs. 
The  wife  instead  of  forgiving  her  husband  upon 
promise  of  better  treatment,  agreed  with  him 
upon  terms  of  separation,  whicn  were  satisfac- 
tory, and  no  complaint  is  now  made  in  regard  to 
them.  Nearly  two  years  afterward  tHis  petition 
was  brought. 

In  the  English  Ecclesiastical  Courts,  it  is  held 
that  a  vcduntar^  deed  of  separation  between  hus- 
band and  wife  is  not  per  se  a  bar  to  a  suit  for  res- 
titution of  martiid  rights  or-  to  a  petition  for 
divorce.  Durant  v.  Durant,  1  Hagg.  733  (8  Bng. 
Ecc.  R.  310) ;  1  Bishop.  §  634.  and  n.  8.  But 
there  are  other  cases  wnere  the  deed,  taken  in 
connection  with  the  circumstances  under  which 
it  was  given,  and  under  which  the  application 
for  divorce  was  made,  and  with  the  conduct  of 
the  parties,  was  held  to  constitute  a  defense,  and 
,  the  application  was  denied.  Matthews  v.  Mat- 
'  thews,  1  Swabey  &  Trist.  161;  Williams  t?.  Wil- 
liams, 36  Law  J.,  decided  in  1866.  We  think 
this  case  belongs  to  that  class  where  the  parties 
should  be  held  to  their  own  settlement ;  and  that 
the  deed  of  separation,  under  the  circumstance, 
is  a  good  defense  to  this  petition.  See  Brown  v. 
Brown,  6  Gill,  249 :  Hunt  v.  Hunt,  32  Law  J., 
Rep.  168;  J.  Q.  v.  H.  G.,  33  Md.  401. 
The  judgment  of  the  county  court  is  affirmed. 


» < » 


**  What  is  your  oooapation  7  "  asked  the  maoiiitnite,  ■> 
he  beamed  at  the  barglar  through  his  speotaolea.  "  wot 
horn  I,  yer  washupV'  replied  the  burglar  inhiamost 
ailvery  tones,  "  why,  tk  house  cHeaoer,  in  oourse  I " 
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UNITED    STATES     CIRCUIT     COURT,    D. 

MASSACHUSETTS. 


IN   RE  WALL 


July  2,  1881. 

1.  Federta  BnUttment^Mvnor—Vaiidity,  The  oon- 
traot  of  enlistment  of  a  minor,  who  is  old  enough  to 
nndentand  the  contract,  and  who  was  accepted  in  g^ood 
fUth  as  being  of  full  ase,  iti  voidable  only  and  not  void. 

2.  Jbid.—Ibid.'-Tnar  By  Omrt-maftiM— Habeas  Oor- 
pus,  A  minor  under  enlistment  by  virtue  of  a  voidable 
contract  of  enlistment  may  be  arrested  for  the  military 
crime  of  desertion,  and  if  a  court-martial  has  been 
ordered  to  try  the  offence,  he  ought  not  to  be  discharged 
on  habeas  corpus. 

Wall  enlisted  in  the  United  States  Manne 
Corps,  taking  the  usual  oath  that  he  was  up- 
wards of  twenty-one  years  old.  He  deserted 
from  the  navy-yard  at  Charlestown,  and  was 
arrested  as  a  deserter.  An  order  was  issued  for 
his  trial  by  court-martial,  and  was  received  May 
11,  1881,  at  nine  a.  m.  At  noon  of  the  same  day 
a  writ  of  habeas  corpus  was  served  on  the  officer 
commanding  the  marines  at  Charlestown. 
Upon  the  hearing  before  Judge  Nelson,  in  the 
district  court,  it  appeared  that  Wall  was  under 
eighteen  years  of  age  when  he  enlisted,  and  was 
under  twenty-one  years    when  the  trial  took 

Slace.    On    appeal    from   the    decision    of   the 
istrict  court. 

Lowell,  J. 

The  district  judge  decided  that  the  enlistment 
of  a  minor  who  was  old  enough  to  understand 
the  contract,  and  who  was  in  good  faith  accept- 
ed as  being  of  full  aj^e,  was  voidable  only  and 
not  void;  and  that  if  he  had  committed  the 
military  offence  of  desertion,  and  was  under 
arrest  for  that  crime,  and  the  court-martial  had 
been  ordered  to  try  him,  he  ought  not  to  be  dis- 
charged on  habeas  corpus.  This  view  of  the 
rights  of  the  parties  is  sustained  by  the  author- 
ities cited.  .Bee  Commonwealth  v.  Gamble,  11 
S.  &  R.  93 ;  Ex  parte  Anderson,  16  Iowa,  595 ; 
McConologue's  case,  107  Mass.  154,  170,  per 
Gray,  J. ;  Ke  Dee,  25  Law  Rep.  538 ;  Re  Beswick, 
25  How.  Pr.  149.  It  is  true  tnat  Commonwealth 
V.  Gamble,  11  S.  &  R,  93,  is  doubted  in  a  later 
case  in  the  same  court  (Commonwealth  v.  Fox,  7 
Penn.  St.  336),  but  in  this  case  the  judges  found 
that  the  statute  made  such  an  enlistment  abso- 
lutely illegal,  and  for  that  reason  held  it  to  be 
void.  I  have  not  found  a  corresponding  statute 
applicable  to  this  case.  It  is  illegal  to  enlist  a 
marine  between  eighteen  and  twenty-one  years 
old,    without    the   consent   of    his    parent    or 

Siardian,  if  any  he  have ;  and  if  an  officer  does 
is  knowingly,  he  is  liable  to  punishment ;  but 
this  minor  had  neither  parent  nor  guaraian. 
His  contract  was  voidable  at  common  law ;  but  I 
do  not  see  how  I  can  hold  it  to  be  void. 
McNultv's  case,  2  Low.  270.  If  not,  it  seems  to 
follow  that  if  he  commits  a  military  offence,  and 
is  actually  arrested  and  in  the  course  of  trial  be- 
fore the  contract  is  duly  avoided,  he  may  be 
tried  and  punished.  I  do  not  mean  to  be  unde]^ 
«tood  as  d^iding  that  it  would  be  dei^rtion  in  a 


minor  to  leave  the  service  openly  after  demand- 
ing his  release,  nor  that  he  could  be  tried  and 
punished  after  a  court  had  released  him. 

It  appeared  upon  the  cross-examination  of  a 
witness  that  Wall  was  actually  tried  and 
sentenced  while  in  the  constructive  custody  of 
the  district  court,  the  officer  who  had  him  in 
charge  not  thinking  it  worth  while  to  inform 
the  court  that  the  proceedings  in  the  district 
court  were  pending.  This  conduct  was  highly 
reprehensible.  Whether  the  sentence  is  a  valid 
one,  under  these  circumstances,  is  a  question  not 
brought  here  by  the  appeal,  which  is  merely  for 
a  review  of  the  decision  by  the  district  court. 
If  Wall  or  his  friends  should  be  so  advised,  they 
may  probably  be  able  to  try  this  question  upon 
new  and  independent  proceedinga 

Appeal  dismissed. 


♦ » » 


UNITED     STATES     CIRCUIT    COURT,    D. 

KENTUCKY. 


Pepper  v.  Labbot. 


July,  1881: 

Trade-mark^Natne  0/ FaeUny--SaU  0/ Fhclory.  When 
a  trade-mark  oonsists  merely  in  the  name  of  the  eetab- 
liahment  where  the  manufacture  is  carried  on.  and  be- 
comes attached  to  the  manufactured  article  only  as  the 
product  of  that  particular  establishment,  a  sale  of  the 
establishment  will  carry  with  it  to  the  purchaser  by 
operation  of  law  the  exclusive  right  to  use  the  name  it 
had  previously  acquired,  in  connection  with  his  own 
manufacture  at  the  same  place  of  a  similar  article. 

Bill  for  injunction  and  account  and  cross-bill 
for  injunction.  The  comjilainant  in  1874  was 
the  owner  of  land  on  which  his  father,  in  his 
lifetime,  had  carried  on  a  distillery,  manufac- 
turing whiskey  which  was  known  as  "Old  Crow 
Whiskey,"  and  the  distillery  was  known  as 
Oscar  Pepper's  Old  Crow  Distillery.  Complain- 
ant erectea  a  new  distillery  and  manufiEictured 
whiskey,  branding  the  barrels:  ^'Old  Oscar 
Pepper  Distillery :  Hand-made  Sour  Mash ; 
James  E.  Pepper,  Proprietor,  Woodford  Countj, 
Ky.,"  and  used  the  same  as  a  trade-mark  m 
circulars,  bill-heads,  etc.  The  complainant  be- 
came bankrupt,  and  his  jiremises,  machinerr, 
etc.,  were  sold  hy  his  assisnees  as  the  'HDld 
Oscar  Pepper  Distillery,"  and  became  the  prop- 
erty of  aefendants,  who  manufactured  whiskey 
there,  and  used  the  trade-mark  adopted  by  com- 
plainant, substituting  their  own  name  as  pro- 
prietors. 

Matthews,  J., 

In  delivering  the  opinion  of  the  Court,  said : 
The  construction  of  the  complainant  is,  that  the 
words  "Old  Oscar  Pepper,"  and  the  abbreviation 
of  them.  ''  0. 0.  P.,"  constitute  a  brand  or  mark 
originally  adopted  by  him  to  designate 
whiskey  as  maae  by  him,  without  refc^jrenoe  to 
the  place  of  manufacture ;  and  that  bv  use  and 
recognition  it  has  become  associatea  in  the 
minds  of  dealers  and  the  public  with  the  article 
manufactured  by  him,  so  as  to  constitute  its 
name  in  the  trade,  whereby  to  distinguish  it 
from  a   similar   article  made  by  any  and  all 
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others.  On  the  other  hand,  .the  defendants 
daim  that  the  words  in  question  were  origin- 
ally used,  and  their  use  subsequently  continued, 
merely  to  designate  the  fact  that  the  whiskey 
oontamed  in  the  packages  so  marked  or  spoken 
of  in  advertisements,  circulars,  signs,  etc.,  on 
which  the  mark  was  burned  or  printe(L  was 
made  at  the  distillery  so  designated ;  and  that 
that  was  done  because  the  distillery,  or  its 
predecessor  on  the  same  site,  had  acquired  a 
reputation  in  connection  with  the  manufacture 
of  whiskey  which  was  sufficient  to  recommend 
any  article  made  at  the  same  place. 

The  clear  result  of  the  whole  evidence  seems, 
in  our  opinion, 'to  be  that  the  complainant 
adopted  the  name  of  'Old  Oscar  Pepper  Distill- 
ery "  as  the  name  of  his  distillery,  m  order  that 
the  whiskey  manufactured  by  him  there  might 
have  the  reputation  and  whatever  other  advan- 
tages were  to  result  from  that  association.  That 
distillery  having  now  become  the  property  of 
the  defendants  by  purchase  from  the  complain- 
ants, can  they  be  denied  the  right  of  using  the 
name  by  which  it  was  previously  known  in  the 
prosecution  of  the  business  of  operating  it,  and 
of  describing  the  whiskev  made  by  them  as  its 
product?  Can  the  complainant  be  permitted  to 
use  the  brand  or  mark  formerly  employed  by 
him,  to  represent  whisky  made  by  him  else- 
where as  tne  actual  product  of  this  distillery  ? 
Both  these  questions,  in  our  opinion,  must  be 
answered  in  the  negative.  Amoskeag  Manuf. 
Co.  V.  Trainer,  101  U.  8.  51 :  Canal  Co.  t?.  Clark, 
13  Wall.  811 ;  Amoskeag  Manuf.  Co.  v.  Spear.  2 
Sandf.  (Sup.  Ct.)  599.  It  would  seem  that  tne 
trade-mark  claimed  by  the  complainant  cannot 
be  sustained  as  a  designation  of  whiskey  manu- 
factured bv  him  without  reference  to  the  place 
of  its  production,  and  that  it  is  not,  therefore,  a 
lawiul  trade-mark  at  all,  in  the  proper  sense  of 
that  term.  It  is  rather  the  traoe-name  of  the 
distiUery  Itself,  of  which  he  was  at  one  time  the 

Sroprietor,  but  which  now  is  the  property  of  the 
efendiants.  Neither  by  its  own  meaning,  nor 
by  association,  does  it  indicate  the  personal 
origin  or  ownership  of  the  article  to  which  it  is 
affixed.  It  does  not  seem  to  give  notice  who 
was  the  producer.  It  could  be  applied  by  him, 
with  truth,  to  his  soods  only  while  he  was  the 
owner  of  the  distillery  named,  and  then  onlv, 
not  to  ail  whiskey  of  his  manufacture,  but  only 
to  that  actually  produced  at  that  distillery,  it 
can  now  be  used  without  practising  a  deception 
upon  the  public  only  bv  the  defendants.  It 
points  only  at  the  place  of  production  not  to  the 
produce.  If  a  trade-mark  at  all,  in  any  lawful 
sense,  it  is  cnly  in  its  use  in  connection  with  the 
article  which  it  truthfully  describes;  that  is, 
whiskey  which  is  actually  manufactured  at  the 
Old  OscarPepper  Distillery,  in  Woodford  County. 
Hall  V.  Barrow&  4  De  O.,  J.  &  S.,  157 ;  Kidd  v. 
Johnison^  100  U.  S.  617.  It  is  a  fair  inference 
from  these  authorities  that  when,  as  in  the  pres- 
ent case,  the  trade-mark  consists  merely  in  the 
name  oi  the  establishment  itself  where  the 
manufacture  is  carried  on,  and  becomes  attached 


to  the  manufactured  article  only  as  the  product 
of  that  particular  establishment,  a  sale  of  the 
establishment  will  carry  with  it  to  the  pur^ 
chaser  the  exclusive  right  to  use  the  name  it 
had  previously  acquired,  in  connection  with  his 
own  manufactuie  at  the  same  place  of  a  similar 
article;  by -operation  of  law.  Congress  Spring 
case  (N.  Y.),  Cox's  Trade-Mark  Cases,  599; 
Manuf.  Co.  v.  Hall,  61  N.  Y.  229:  Carmichael  v. 
Lattimer,  11  R.  I.  407 ;  Booth  v.  Jarrett,  62  How. 
Pr.  169. 
Decree  for  defendant. 


» > » 
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Philadelphia   &    Reading    Railroad   Co.    v. 

schartel. 


May  23,  1881. 


denoe  of  negligence. 


Error  to  the  Court  of  Common  Pleas  of  Schuyl- 
kill county. 

Paxson,  J. 

This  was  an  action  brought  by  the  widow  and 
minor  children  of  George  Schartel.  deceased,  to 
recover  damages  for  injuries  resulting  in  his 
death.  The  declaration  alleges  that  said  injur- 
ies were  occasioned  by  the  negligence  of  the 
Philadelphia  and  Reading  Railroiul  Company, 
defendants  below.  The  jury  having  found  the 
negligence,  the  cause  has  been  removed  to  this 
court,  and  several  errors  have  been  assigned  to 
the  rulings  of  the  court  below.  As  the  seventh 
and  last  assignment,  if  well  taken,  renders  a 
discussion  of  the  others  unnecessary  we  will 
consider  it  here. 

By  the  defendant's  ninth  point,  the  court  was 
called  upon  to  pass  upon  the  sufficiency  of  the 
evidence,  the  point  bems :  "That  under  all  the 
evidence  in  tnis  case  the  plaintiff^  cannot  re- 
cover." The  learned  iudge  declined  to  so  in- 
struct the  jury  upon  the  ground  that  it  would 
withdraw  the  case  from  their  consideration. 
This  was  the  object  of  the  point.  It  was  not 
error  to  refuse  it  if  there  was  sufficient  evidence 
of  the  negligence  of  the  defendant  company  to 
submit  to  the  jury.  On  the  other  hand  it  is 
equally  clear  that  if  there  was  no  evidence,  or 
at  most  a  scintilla,  it  was  the  duty  of  the  court 
to  withdraw  the  case  from  the  jury  and  give  a 
binding  instruction  to  find  for  the  defendant. 
The  authorities  upon  this  point  are  numerous ; 
it  is  sufficient  to  refer  to  a  tew  of  the  later  ones : 
Howard  Express  Co.  v.  Wile.  14  P.  F,  S.,  201 ; 
Hoag  V.  The  Railroad  Co.,  4  Norris,  293;  Penn- 
sylvania Railroad  Co.  v  Fries,  6  Id.,  234,  and 
Mansfield  Coal  and  Coke  Co.  v.  McEnery  et  oi., 
heretofore  decided  by  this  court. 

I  have  looked  in  vain  through  this  record  for 
anv '  evidence  of  negligence  on  the  part  of  the 
defendant  company.  There  is  not  even  a  scin- 
tilla. The  deceasea  was  at  the  time  of  the  acci- 
dent|  and  had  been  for  years   prior  thereto,  a 
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brakeman  in  the  employ  of  the  company.  On 
the  nisht  of  the  iniury,  which  unfortunately 
resulted  in  his  deatn.  he  was  engaged  in  coup- 
ling and  uncoupling  tne  cars  of  a  freight  train. 
While  so  engaged,  in  some  manner  unexplained 
to  the  iury,  he  fell  under  the  wheels  of  the  tank 
or  tender  of  the  locomotive,  which  passed  over 
one  of  his  legs,  producing  the  injury  complained 
of.  As  to  how  he  fell,  or  the  cause  of  his  falling, 
there  is  not  a  wbrd  of  evidence.  The  theory  of 
the  plaintifi^  was  that  his  fall  was  occasioned 
either  by  reason  of  the  roughness  or  inequali- 
ties of  the  track,  or  in  an  attempt  to  get  on  the 
tank;^  the  allegation  being  that  the  step  was 
defective  and  that  he  missea  his  footing  because 
of  such  defect.  It  appears  from  the  evidence 
that  the  track  at  the  particular  point  where  the 
accident  occurred  was  in  the  course  of  being  re- 
paired; that  it  had  been  raised  a  few  inches, 
and  the  space  between  the  ties  had  not  been 
ballasted  or  filled  in ;  that  as  regards  the  step,  it 
was  not  defective  in  its  construction,  but  as 
plaintiffs  alleged,  was  not  in  the  position  it 
should  have  been  to  insure  the  greatest  amount 
of  safety.  Yet  even  as  to  this  point,  the  plain- 
tiflTs  own  evidence  was  entirely  balanced,  while  it 
was  not  denied  that  the  deceased  had  used  the 
step  for  a  vear  without  complaint  to  the  com- 
pany, and  that  if  he  had  made  objection  to  it, 
the  rule  or  practice  of  the  company  required  it 
to  be  changed  to  suit  the  crew  operating  the 
engine,  of  which  the  deceased  was  one. 

Had  there  been  evidence  to  show  that  the 
deceased  came  to  his  death  by  reason  of  the 
condition  of  the  track,  or  of  the  step,  it  would, 
notwithstanding,  have  been  too  weak  and  in- 
conclusive to  establish  negligence  on  the  part 
of  the  defendant  company  and  to  base  a  veraict 
for  damages  upon.  There  certainly  was  no  duty 
to  ballast  the  track  for  the  safety  of  its  em- 
ployees, and,  except  perhaps  at  a  crossing;  no 
such  duty  to  the  public.  Besides,  the  inequalities 
were  occasionea  by  necessary  repairs  to  the 
track,  of  which  repairs  the  deceased  as  an  em- 
ployee of  the  company  must  be  presumed  to 
nave  had  knowledge. 

There  was  not,  however,  as  before  stated,  a 
particle  of  proof  that  either  the  track  or  the 
step  had  anything  to  do  with  his  death.  For 
aught  that  appeared  he  may  have  fallen  in  a 
fit,  or  from  some  cause  wholly  disconnected  with 
either.  The  case  was  submitted  to  the  jury 
without  evidence,  and  the  verdict  has  no  better 
foundation  than  a  guess,  or  at  most  mere  possi- 
biliiies.  This  will  not  do.  The  practical  eflect 
of  the  judgment  below  is  to  take  the  property  of 
the  defendant  and  eive  it  to  the  plaintiffii. 
This  is  not  allowable,  even  in  the  case  of  a 
corporation. 

Judgment  reversed. 


SUPREME  COURT  OF   PENNSYLVANIA 


HoMK  Insurance  Co.  p.  Tighk. 


»> » 


Frank  Walworth^  of  New  York,  who  shot  his 

father,  will,  it  is  said,  soon  marry  an  heiress  who 

has  passed  several  summers  at  Saratoga.    If  you 

want  to  marry  an  heiress  shoot  your  father,  and 

hen  her  father  won't  dare  make  a  fuss. 


May  2,  1881. 

When  au  insurance  company,  after  due  notice,  eftect 
a  cancellation  of  the  policy,  in  order  to  extinguish  the 
liability  of  the  company  for  the  insurance,  actual  pay- 
ment of  the  sum  to  oe  refunded  must  be  made. 

When  a  due  bill  or  certificate  of  indebtedness  is  given 
for  the  return  premium  it  is  properly  left  for  the  jury  to 
decide  whether  such  instrument  is  accepted  as  payment 
or  only  as  an  evidence  of  indebtedness. 

Error  to  the  Court  of  Common  Pleas  of  Wayne  county. 

Mary  Tighe,  an  illiterate  woman,  insured  her  house 
with  the  Home  Insurance  Company.  The  company, 
through  its  agent,  undertook  to  cancel  the  insurance. 
Due  notice  was  given  and  Mary  Tighe  met  the  agent 
and  signed  the  cancellation  of  the  policv.  The  agent 
then  handed  her  a  kind  of  due  bill  or  certificate  of  in- 
debtedness on  the  part  of  the  company  for  the  portion 
of  the  premium  returnable  to  her.  The  court  below  left 
it  to  the  jury  to  find  whether  Mary  Tighe  had  accepted 
the  due  bill  as  an  actual  payment,  or  as  only  an  evi- 
dence of  debt. 

Mbrcitr,  J. 

The  company  had  a  right  at  its  option  to  terminate 
the  insurance  at  any  time,  on  giving  notice  to  that  ef- 
fect and  refunding  a  ratable  proportion  of  the  premium 
for  the  unexpired  term  of  the  policy.  The  company 
gave  the  necessary  notice,  and  the  insured  delivered  the 
policy  to  the  agent  of  the  company  without  his  paying 
her  any  money  for  the  unexpired  portion  of  the  term. 
He  gave  to  her  a  writing  called  by  him  a  due  biU,  stat- 
ing the  sum  due  her.  The  main  contention  is  whether 
she  accepted  that  in  payment.  If  she  did  not  then  she 
was  not  repaid,  and  the  insurance  was  in  force  at  the 
time  of  the  loss.  It  is  claimed  on  her  part  that  she  did 
not  voluntarily  and  understandingly  surrender  her 
poUcy.  The  first  assignment  is  that  the  oourt  erred  in 
submitting  that  question  to  the  jury  without  evidence. 
She  died  before  the  trial  and  her  evidence  is  not  in  the 
case.  It  is  contended,  however,  that  the  evidence  given 
by  the  plaintiff  in  error  was  sufBcient  to  justify  the  sub- 
missioUk 

The  evidence  of  the  agent  of  the  company  does  not  fairly 
indicate  that  he  drew  and  had  her  sign  the  canceUation 
of  the  policy  before  he  said  any  thing  to  her  indicating 
that  he  would  not  pay  her  the  refunding  money  at  the 
time.  8he  had  a  right  to  exact  the  payment,  and  may 
reasonably  have  'supposed  she  was  then  to  be  paid. 
When  he  handed  her  the  due  bill,  and  explained  in  re- 
gard to  its  payment,  she  made  no  reply.  As  bearing  on 
the  presumption  that  she  did  not  understandingly  sur- 
render her  insurance  without  the  payment  of  any  money 
the  cliaracter  of  the  paper  given  must  be  considered.  He 
calls  it  a  due  biU,  but  it  is  more  like  a  certificate  of  in- 
debtednees.  It  is  a  writing  signed  *'£  Killam,  agent/* 
declaring  there  is  due  Mary  Tighe  from  the  Home  Insur- 
ance Company  of  New  York,  the  sum  of  110.66,  the  re- 
turn premium  on  poUcy   No.  568.  *' 

Thus  the  agent  states  the  fstct  that  the  sum  specified  in 
due,  not  from  him,  but  from  the  company.  If  thus  au- 
thorised by  the  company  it  created  an  implied  promise 
to  pay  it,  but  the  time  when  is  not  stated.  On  its  face 
it  would  be  demandable  at  once.  The  agent  sayB,  he 
was  to  pay  it  over  after  he  received  it  from  the  company. 
When  taat  would  probably  be  he  did  not  state.  The 
law  would  imply  it  should  be  in  a  reasonable  time.    It 
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oould  hardly  be  expected  that  she  wiu|  obliged  to  go  to 
New  York  to  demand  payment.    In  view  of  the  fact  that 
she  was  entitled  to  the  money  at  the   time  she  handed 
over  the  policy,  it  was  proper  to  consider  whether   she 
oonld  have  understood  it  was  to  be  withheld  from  her 
for  an  indefinite  time  in  the   future.    The  tire  occurred 
thirteen    days  after  the  dVidenc^  of  indedtedness    was 
^ven,  yet  the  mone3'  was  not  pniil.    Is  it  reasonable  to 
assume  that  she  understood  there  would  be,  or  assented 
to,  such  delay?    The  lengtli  of  timo  required  for  com- 
municating between  New  York  and  Hawley  is  about  five 
hours.    Under  all  the  circumstunces  shown  in  regard  to 
the  transaction  we  think  there  was  enough  to  justify  the 
submission  of  these  facts  to  the  jury.    Whether  Mrs. 
Tighe  did  in  fact  accept  the  due  bill  in  payment  was 
properly  submitted  to  the  Jur}'.    A  clear  distinction  ex- 
ists between  taking  it  as  a  payment  or  as  an  admission 
of  indebtedness.  To  extinguish  tlie  liability  of  the  com- 
pany for  the  insurance,  actual  payment  of  the  sum  to  bo 
refunded  must  be  made.    Hathoi*n  r.  Germania  Ins.  Co., 
55  Barb.  28 ;  Van  Valkenberg  v,  Lennox  Fire  Ins.  Co.,  51 
N.  Y.  465  ;  ^tna  Ins.  Co.  t'.   Maguire,  51  Illinois,  242 ; 
Holden  v.  Putnam  Fire  Ins.  Co.,  4(i  N.  Y.  1.    It  is  un- 
necessary to   discuss   the]  other  assignments  in  detail, 
what  we  have  said  sufficiently  covers  them.    We  discover 
no  error  therein. 
Judgment  af&rmed. . 


THE  BURDEN  OF  PROOF  OV  CONTRlBUlX)RY  NEG- 
LIGENCE. 


In  au  action  for  personal  injury  througli  negligence, 
the  Federal  courts  put  upon  defendant  the  burden  of 
showing  contributory  negligence  of  the  plaintiff.  In  the 
courts  of  Iowa  the  plaintitf  is  required  to  show  affirma- 
tively his  own  freedom  from  negligence.  Here  are  two 
mlea  very  unlike  each  other.  Which  is  the  better  of  the 
two?  Suppose  a  house  to  stand  close  by  a  narrow  street. 
The  owner,  for  the  purpose  of  repairing  the  house,  puts  a 
pole  across  the  street.  Another  man  comes  riding  along 
on  horseback  at  a  violent  speed  and  runs  against  the  pole 
without  seeing  it.  He  is  injured  and  sues  the  owner  of 
the  house. 

Now  it  is  evident  that  both  are  to  blame.  If  the  plaint- 
iff had  been  riding  carefully,  he  would  have  seen  the  ou- 
struction  and  avoided  the  injury.  If  the  defendant  had 
not  put  up  the  pole  the  accident  woiild  not  have  hap- 
pened. Since  both  contributed  to  the  injury,  it  would 
seem  unjust  that  one  alone  should  bear  the  damage.  In 
strict  justice  the  defendant  ought  to  compensate  the 
plaintifT  and  do  share  the  damage  resulting  fh>m  their 
joint  negligence.    Thus  each  would  suffer  for  his  wrong. 

If  there  is  no  compensation,  the  defendant  does  not  suf- 
fer for  his  wrong,  and  he  may  even  profit  by  that  which 
was  the  occasion  of  the  injury.  But,  from  the  difficulty 
of  determining  to  what  extent  the  negligence  of  each 
party  was  instrumental  in  producing  the  injury,  it  has 
become  a  well-settled  rule  that  the  law  will  not  apportion 
the  damages. 

Hence  the  doctrine  that  in  order  to  maintain  an  action 
in  such  a  case,  two  things  must  concur :  1.  Negligence  of 
the  defendant  causing  the  injury.  2.  No  want  of  ordi- 
nary  care  on  the  part  of  the  plaintifil 

HoWy  then,  shall  these  two  essentUJs  be  determined? 
All  agiree  that  the  burden  of  proving  the  first  should  be 
upon  the  plaintiff.  But  must  he  go  still  further  and  as- 
sume the  burden  of  showing  his  own  freedom  from  neg- 
ligence T    In  applying  the  rule  that  the  plaintiff  cannot 


recover,  if  his  own  want  of  care  has  contributed  to  the  in- 
jury, some  courts  overlook  the  reason  oi  the  rule.  They 
quote  the  maxim  "No  one  shall  profit  by  his  own  wrong," 
or  the  maxim  '*  Volenti  non  fit  v^ria,"  and  then  attach 
the  entire  blame  to  the  plaintiff..  They  require  him  not 
only  to  show  the  fault  of  the  defendant,  but  also  to  antic- 
ipate a  possible  defense;  and  if  he  fail  in  this,  they  com- 
pel him  to  bea/  the  whole  damage. 

By  the  rules  v/f  pleading  the  plaintiff  should  not  be  re- 
quired to  set  up  that  which  would  more  properly  come 
from  the  other  side.  Even  just  defenses  are  left  for  the 
defendant. 

Much  more,  then,  should  we  leave  for  the  defendant 
the  unjust  defense  which  is  to  excuse  him  from  compen- 
sation, not  because  he  deserves  to  be  excused,  but  because. 
the  law  is  inadequate  to  apportion  the  damages.  If  we 
analy/e  a  cause  of  action  in  tort,  we  find  but  two  ele- 
ments: a  wrong  by  one  person,  resulting  in  adanuige  to 
another  person.  To  make  out  these  two  elements  prima 
fcLcUy  is  all  that  should  be  required  of  the  plaintiff  in  the 
first  instance.  "  But,*'  it  is  said,  "  the  casual  connection 
between  defendant's  negligence  and  the  injury  is  broken 
by  the  intervention  of  plaintifTs  negligence,  and  hence 
the  latter  can  not  make  out  a  prima  fade  case  without 
showing  his  own  due  cai'e."  How  can  it  be  said  that  the 
casual  connection  is  broken  as  to  either  party,  when  the 
fkult  of  both  contributed  to  the  injury. 

But  suppose  it  were  broken.  Suppose  plaintiff  saw  the 
obstruction  and  ran  against  it  willfully.  The  burden 
should  still  be  upon  the  defendant  to  show  this  fact ;  and 
if  plaintiff,  withCut  showing  his  own  fkult,  could  show 
the  negligence  of  the  other  party,  and  an  injury  to  him- 
self apparentl3'  resulting  therefrom,  he  would  have  a  good 
pW»ia/a«ie  case.  The  burden  of  proof  rests  upon  the 
party  nudntainlng  the  affirmative.  A  negative  is  notori- 
ously hard  to  prove.  Yet,  when  we  require  the  plaintifl* 
to  show  no  want  of  ordinary  care  on  his  part,  we  require 
him  to  establhth  a  negative.  "  But,"  some  will  say,  "  this 
is  an  essential  element  in  the  case."  If  that  were  true, 
the  law  has  already  established  this  negative  before  the 
suit  began.  The  common  law  presumption  is  that  every- 
one does  his  duty,  until  the  contrary  is  proved.  Every 
person  is  presumed  innocent  of  crime,  or  fraud,  or  tres- 
pass; wj}y  not  negligence?  These  things  are  presumed 
because  they  occur  in  a  minority  of  oases.  They  are  in 
accordance  with  the  natural  order  and  general  state  of 
things..  It  is  a  contrsdiction  in  terms  to  say  that  the  ma- 
jority of  men  do  not  use  ordinary  care.  Ordinary  care  is 
just  that  care  which  the  majority  of  men  do  use  under 
like  circumstances  to  avoid  injury  and  preserve  life.  All 
the  instincts  of  his  nature  lead  him  to  do  this. 

Now,  the  ptesumption  of  ordinary  care  is  always  recog- 
nised in  favor  of  the  defendant.  Considering  the  great 
strength  of  the  motives  for  care  on  the  part  of  the  plaint- 
^  iff,  since  the  personal  Injury  threatens  him  alone,  how 
much  more  should  the  presumption  of  care  exist  in  his 
favor. 

But  what  do  we  presume  when  we  require  him  to  allege 
and  prove  ordinary  care  on  his  part?  Such  a  rule  can 
proceed  only  on  the  presumption  of  plaintifi*8  negli- 
gence. This  is  contrary  to  all  reason  and  common  sense. 
We  presume  defendant's  care,  and  compel  the  plaintiff  to 
show  the  contrary.  Then  we  presume  plaintiff's  negli- 
gence in  excuse  of  defendant's  negligence  and  compel  the 
plaintiff  to  rebut  this  presumption.  There  is  no  principle 
of  law  or  justice  on  which  to  ground  such  a  rule.  If  the 
presumption  of  ordinary  care  exists  in  favor  of  the  de- 
fendant, it  exists  also  in  favor  of  the  plaintiff,  and  he  must 


112 


THE   OHIO   liAW   JOUBNAIi. 


be  allowed  to  reet  upon  it  until  the  contrary  appean  nith- 
out  effort  on  hla  part. 

LogioaUy,  thep,  the  rule  in  Iowa  ia  unsound.  Historio^ 
ally,  too,  it  la  without  fouhdation.  In  the  leading  caae  to 
Which  the  authorities  refer,  the  question  of  the  burden  of 
proof  wiiB  not  raised  at  all ;  and  had  it  been  raised  the 
case  would  offer  no  ground  for  the  rule,  for  the  plaintiff's 
own  evidence  disclosed  his  want  of  care. 

But  the  efSdot  of  the  rule  condemns  it  more  tlian  any- 
thing else.  It  cannot  fail  to  cause  hardship  to  the  plaint- 
iff* except  in  a  few  cases  where  all  the  drcumstanoes  at- 
tending the  injury  can  be  put  in  evidence.  The  owner  of 
a  threshing  machine  fails  to  box  the  tumbling  rods  ao- 
oording  to  law.  One  of  the  workmen  is  caught  by  the 
rods  and  suddenly  meets  his  death.  No  one  sees  him  at 
the  time  of  the  accident.  The  wife,  bereft  of  her  support, 
sues  for  damages.  §he  provee  the  negligence  of  the  de- 
fendant, but  nothing  can  be  shown  for  or  against  the  due 
care  of  the  deceased.  9y  the  rule  in  Iowa  she  cannot  re- 
cover. 

Atnerohant  in  the  dty  makes  an  excavation  for  a  coal 
vault  in  front  of  his  building,  and  leaves  it  without  a 
railing.  At  night  a  man  walks  into  it  and  is  made  a  crip- 
ple for  life.  Here,  by  our  rule,  the  very  darkness  which 
increases  the  danger  protects  the  author  of  it  by  cutting 
off  all  possibility  of  showing  the  conduct  of  the  plaintiff 
at  the  time  of  th^  injury. 

A  drunkard  lies  down  in  the  street.  The  driver  of  the 
horse-car  sees  the  danger  in  time  to  stop  the  car,  but  care- 
lessly runs  over  the  man.  Even  in  such  a  case,  one  court 
has  intimated  that  the  plaintiff  could  not.  support  an  ac- 
tion without  lowing  that  the  deceased  was  in  the  exer- 
cise of  ordinary  care.  This  is  carrying  the  rule  to  an  ex- 
tent which  is  inhuman,  unchristian  and  unbecoming  to 
our  age  and  civilisation. 

But  let  some  courts  once  make  a  blunder,  and  they 
seem  bound  at  all  haaards  to  follow  it  aa  a  rule  in  subse- 
quent eases.  As  tailors  follow  fashions,  with  little  atten- 
tion to  comfort  or  good  taste,  so  these  courts  follow  prece- 
dents without  the  exercise  of  reason  or  Justice. 

So  long  aa  the  rule  in  question  is  followed,  the  courts 
must  either  do  injustice  or  put  themselves  in  the  absurd 
position  of  saying  that  a  man  will  be  deemed  to  have 
proved  a  thing  by  falling  to  prove  it. 

Surely  the  rule  of  the  Federal  cuu^  is  by  far  the  bet- 
ter of  the  two  and  should  prevail.—  We&tem  Jwrigi, 
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State  v.  Mobiabty. 


June  21, 1881. 

dktment.  An  indictment  •  against  defendant  for  being 
«« found  int6xicated  in  a  publfo  street,  highway  and  side- 
walk," is  suflldent  to  charge  that  tne  offence  was  com- 
mitted in  a  public  place. 

Defendant  was  indicted  for  being  found  intoxicated 
"  in  a  public  street,  highway  and  sidewalk,"  and  a  mo- 
tion was  made  to  quash  the  indictment  upon  the  ground 
fhet  it  did  not  charge  that  the  oflbnce  was  committed  in 
a  public  place.  The  motion  was  granted,  and  the  State 
appealed. 

BliLZOTT,  J. 

The  ruling  of  the  court  waa  based  upon  Williamav. 
State,  M  Ind.  668,  where  it  was  held  that,  in  an  indict- 
ikient  for  notorious  lewdness,  it  waa  not  fuiBcient  to  al- 
lege that  the  unlawful  act  took  place  in  a  public  high- 
way.   In  the  case  of  State  v.  Wsggoner,  62  Ind.  481,  a 


different  doctrine  was  declared,  and  it  was  held  that  a 
public  highway  was  a  public  placSi  The  former  case  is 
not  sustained  by  authority,  while  the  latter  is  well  sup- 
ported* We  think  that  the  case  of  Williams  v.  State 
asserts  an  erroneous  doctrine,  and  it  is  therefore  over- 
ruled. Even  if  the  case  of  Williama  v*  State  should  be 
held  to  declare  the  correct  rule,  we  should  still  be  bound 
to  hold  the  present  indictment  sufficient.    It  is  chaiged 

that  the  offence  was  committed  "  in  a  public  street,  high- 
way and  sidewalk."  A  street  is,  it  is  true,  a  highway, 
but  all  highways  are  not  stieets.  Common  Council «. 
Cross,  7  Ind.  9.  A  street  is  not  only  a  public  highway, 
over  and  upon  which  all  the  citizens  of  the  land  nave  a 
right  to  pass  and  re-pass  at  pleasure^ut  it  is  a  public 
highway  of  a  dty,  town,  or  vQlage.  There  can  be  no 
reasonable  presumption  that  there  are  secret  or  secluded 
places  in  streets ;  on  the  contrary,  the  presumption  ia 
that  streets  are  public  thorouffhfarBa,  open  and  tne  in 
every  part  to  the  public  It  is  the  duty  of  the  municipal 
authorities  to  keep  them  ressonably  safe  for  travel ;  it  is 
not  sufficient  to  make  a  part  of  a  street  safe  for  travel; 
the  whole  street  must  be  made  so.  This  consideration 
would  .of  itself  preclude  the  presumption  that  there  may 
be  secluded  places  in  public  streets.  Pri$na  /aeSe  a  pub- 
lic street  is  a  public  place.  In  one  case  it  wss  said :  **  A 
street  is  pur  se  public."  Carwile  v.  State,  86  Ala.  882; 
McCauley  v,  SUte,  26  lb.  186.  The  term  *' street "  does 
not  mean  private  ways,  nor  does  it  ap^r  to  wards  or 
ways  owned  by  private  corporations.  Wilton «.  Alle- 
gheny City.  79  Penn.  St.  272;  Quinn  v.  Patterson,  27  N. 
J.  L.  86.  Tne  indictment,  in  cnarging  that  the  olfeiioe 
was  committed  in  a  public  street,  shows  at  least  a  prteia 
/ade  case.  The  State  was  not  bound  to  anticipate  de- 
fences, and  negative  their  existence.  If  there  existed 
any  facts  stripmng  a  public  street  of  its  ordinary  chazao- 
ter  they  should  be  shown  by  way  of  defence. 
Judgment  reversed. 

"supreme' COURT. 


Judges  Jolmson,  Ok^  and  Mcllvaine,  of  the  Supreme 
Court,  were  on  hand  yesterday,  to  open  the  court,  after 
the  summer  vacation. 

The  court  commencea  its  fall  labors  with  a  calendar  of 
1024  c'  .  m  the  docket  undecided.  At  the  opening  of 
tb .  preset :  term  there  were  806  cases  on  the  docket. 
Thus  far  the  court  hss  disposed  of  186  eases.  The  ad- 
vance on  the  docket  having  been  126. 

The  court  on  May  8rd,  last,  called  the  dodket  up  to 
number  176.  Numbers  up  to  120  liave  been  roaohed  for 
discussion* 


♦  • » 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Sept.  28, 1881*] 

1178.  David  K.  Dietrich  v.  Ellas  Folk  et  aL  Error  to 
the  Superior  Court  of  Montgomery  County.  Boltin  A 
Shauck  for  plaintiiT;  Craighead  A  Craighead  for  defend- 
ante. 

1170.  Joseph  M.  Jackson  v.  Andrews  A  Hitchoook 
et  aL  Error  to  the  District  Court  of  Mahonhag  County. 
Moses  A  Jackson  for  plaintiff;  Anderson  A  lung  and  T, 
M.  Sanderson  for  defendants. 

1180.  A.  M.  Kuhn,  Trustee  v.  Theodore  Niebenr.  Sr- 
ror  to  the  District  Court  of  Anglaiae  County.  Mushall 
A  Brotherton  for  plaintiiT;  S.  S.  Mott  and  F.  C.  Layton 
for  defendant. 

1181.  C.  CCA  L  Ry.  Co.  v.  Arthur  Nayor.  Error  to 
the  District  of  Richland  CounW.  Jenner  A  Tracy  and 
H.  H.  Poppleton  for  plaintUf;  Arlam  A  Leyman  ilor  de- 
fendant* 

1182.  Thomas  Hogg  v.  John  Beerqum  et  aL  Appeal — 
Reserved— In  the  District  Court  of  Ottawa  County.  B,  B. 
Sadler  for  pUdntift 

1188.  Franklin  B.  Abbott,  Adm'r. «.  Peter  Wella  et  aL 
Error  to  the  District  Court  of  Muskingum  Ooon^.  B,  BL 
JBvens  snd  Chas  A,  Beard  for  plaintilE 
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A  SUPREME  COURT  COMMISSION. 


To  this  possible  relief,  long  suffering  litigants 
turn  with  strong  hope  that  it  will  be  speedily 
created  and  will  be  soon  at  work.  At  the  pres- 
ent rate  of  filing  cases  and  of  disponing  of  them, 
the  rights  of  persons  wronged,  are  as  effectually 
buried,  and  the  punishment  of  those  who  have 
committed  wrong,  as  i^ertainly  delayed  for  a  long 
term  of  years,  at  least,  as  though  courts  of  justice 
were  all  closed  and  judges  all  in  a  Rip  Van  Win- 
kle sleep.  The  parties  who  filed  their  cases  to- 
day, can  have  but  a  faint  hope  that  five  years  hence 
that  case  will  have  been  reached,  and  those  who 
are  now  in  the  agony  of  a  common  pleas  contest 
cannot  hope  for  a  termination  of  their  trouble 
within  a  half  score  of  years,  if  the  case  should  be 
taken  to  the  highest  tribunal  of  the  State ! 

But  the  apathy  of  our  law-makers  is  undis- 
turbed, and  our  word  for  it,  will  remain  undis- 
turbed through  all  the  coming  session,  notwith- 
standing all  this  crying  need.  No  impulse  can 
stir  the  soul  of  the  average  law-maker,  unless  it 
be  a  dog  law  or  a  law  to  pay  a  bounty  for  the 
scalps  of  chip-monks,  or  bald  eagles.  Thcsy  are 
paralyzed  by  the  fear  thut  if  they  pass  a  law 
giving  relief  to  the  people,  that  their  public  life 
will  be  blasted;  that  the}'  c^innot  be  re-elected! 

The  plan  submitted  last  winter,  as  the  best 
that  could  be  devised,  bv  the  State  Bar  Associa- 
tion,  was  ignored  without  a  thought,  even  by 
the  bright  intellects  which  evolved  only  forty- 
seven  dog  laws  from  their  inner  consciousness 
and  spread  the  same  upon  the  hmad  tablets  of 
solemn  enactment. 

The  people  all  over  the  State  are  clamoring 
for  relief.    Will  they  get  it? 

The  Constitution  provides  that . 

"The  Greneral  Assembly  may,  on  applica- 
tion of  the  Supreme  Court^  dul^'entered  on  the' 
journal  of  the  court  and  certified,  provide  by 
law,  whenever  two-thirds  of  such,  [each]  house 
shall  concur  therein,  from  time  to  time,  for  the 
appointment  ih  like  manner  of  a  like  commis- 
sion with  like  powers,  jurisdiction  and  duties ; 
provided,  that  the  term  of  any  such  commission 
shall  not  exceed  two  years,  nor  shall  it  be  crea- 
ted oftener  than  once  in  ten  years." 

But  it  is  claimed  that  the  limitation,  one  com- 
misson  in  ten  years,  does  not  apply  to  the  com- 
mission of  1875.  In  other  words,  that  the  expres- 
sion **  in  like  manner  of  a  like  commission,  with 


like  powers,  Jcc,"  cuts  off  the  first  from  all  that 
might  succeed,  and,  that  therefore,  the  way  is 
clear  for  a  new  commission. 

Whether  this  be  true  or  not,  the  need  of  relief 
is  so  urgent  and  the  ability  of  one  court  to  clear 
the  dockets  inn  thousand  years,  so  utterly  out  of 
the  question,  that  a  point  might  be  strained  and 
something  done.  But  if  the  coming  legislative 
body  is  no  better  than  that  of  last  winter  (or  a 
majority  of  that  body  we  should  say,  for  there 
were  some  royal  good  men  therein),  the  outlook 
is  dreary  indeed.  We  would  suggest  a  day  of 
fasting  and  prayer  that  God  would  move  the 
hearts  of  the  careless  ones,  and  put  brains  in  the 
pans  of  the  brainless  members,  of  that  body,  just 
long  enough  to  get  some  plan  of  relief  adopted  to 
free  the  wheels  of  justice,  and  oil  their  long  un- 
used and  rusting  axles.  The  judges  of  the  Su- 
preme Court  are  doing  all  they  can  to  dispose  of 
the  cases  on  the  docket,  but  it  is  beyond  the 
shadow  of  a  possibility  for  them  ever  to  clean 
the  docket  of  its  eleven  hundred  cases.  In  the 
face  of  the  vast  number  of  new  cases  continually 
coming  in. 


NEW    BOOKS. 


Bay  lien  on  Sureties  and  Guarantora.  A  Treatise  on  the 
Rights,  Remediea  and  LiabiUtiea  of  Sureties  and  Guaran- 
tors, and  the  application  of  the  Principles  of  Saretyship 
to  persons  other  than  Sureties,  and  to  property  liaoleras 
Surety,  for  the  Payment  of  Money,  by  Edwin  Bavliea, 
Counselor  at  Law,  New  York :  Baker,  Vorhis  A  Co., 
1S81.  pp*  600, 95.00  net. 

Mr.  Baylies  is  favorably  known  to  the  legal  pro- 
fession by  his  connection  with  several  other  suc- 
cessful books.  This,  together  with  the  &ct  that 
the  subject  of  the  book  before  us  is  not  a  hack- 
neyed one,  that,  in  truth,  the  demand  for  just 
such  a  work  has  been  really  pressing  for  many 
years,  will  favorably  commend  this  book  to  the 
profession  and  a  kindly  greeting.  But  the  man- 
ner in  which  the  questions  of  guaranty  and  su- 
retyship is  treated,  will  be  found  of  great  value 
to  the  practitioner. 

Questions  involving  the  laws  of  guaranty  and 
suretyship  have  lately  arisen  with  unusual  fre- 
quency, and  have  demanded  of  the  courts  a  re- 
examination of  the  principle  underlying  that 
law  and  the  decisions  upon  which  that  law  was 
based.  As  the  result  of  this  examination,  ques- 
tions, before  undetermined  or  in  doubt,  have 
been  determined  and  settled ;  decisions  of  doubt- 
ful authority  have  been  limited  or  overruled; 
and  doctrines  before  resting  in  the  dicta  of  the 
judges  have  in  many  instances  been  expressly 
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re-aflSrined  and  established  by  authoritative  de- 
cisions. 

The  courts  have  in  many  cases  returned  to  the 
theories  of  the  old  courts  of  equity,  and  hold  that 
the  rights  of  i^reties  and  guarantors  are  in  many 
instances  mere  equities,  to  be  regulated,  redressed, 
and  determined  by  the  application  of  equitable 
principles,  and  have  repudiated  the  more  modern 
theory  of  the  common  law,  that  such  rights  rest 
in  implied  contract,  and  are  to  be  measured  and 
determined  by  the  rigid  rules  of  laws. 

The  preparation  of  this  work  has  been  evi- 
dently prosecuted  in  the  belief  that  a  volume 
which  should  present  clearly  the  rights,  reme- 
dies, and  liabilities  of  guarantors  and  sureties,  as 
declared  and  defined  by  the  recent  statutes  and 
decisions,  would  b3  of  special  value  to  lawyers 
throughout  the  country. 

In  this  the  author  is  not  mistaken.  The  book 
will  be  a  welcome  addition  to  the  library  of  every 
practicing  lawyer. 

The  mechanical  execution  is  of  course  unsur- 
passed. The  name  of  the  publishers  is  a  suffi- 
cient guaranty  of  that  fact. 

THE  HISTORY  OF   THE  DEVELOPMENT 

OP  THE  ROMAN   LAW  AND  ITS 

LITERATURE. 


BY  ORLANDO  W.  ALDRICH,  LL.  D  :  D.  C.  L. 


In  nothing  is  the  originative  genius  of  the 
Roman  people  more  clearly  shown  than  in  their 
law,  and  in  no  other  field  has  the  influence  of 
Roman  civilization  been  so  widely  extended  and 
80  durable. 

In  art,  philosophy,  poetry,  and  even  in  relig- 
ion, the  Romans  had  but  little  originality,  aud 
s^eui  to  have  been  but  little  more  tliau  mere 
copyists  from  the  Greekn,  and  in  oratory  they 
were  greatly  indebted  to  the  same  source.  But 
although  a  few  of  their  first  laws  may  have  been 
copied  from  the  laws  of  Solon,  yet  the  body  of 
the  Roman  laws  was  an  indigenous  product  of 
the  Italian  soil,  and  shows  forth  the  character  of 
the  Roman  peojile  as  a  great  nation,  as  it  has 
been  shown  in  no  other  way.  Rome  has  also 
had  a  wider  and  more  lasting  influence  through 
her  system  of  laws  than  through  her  arms,  her 
arts,  science  or  literature,  and  tboug[h  the  Roman 
influence  in  religion  has  become  widespread  and 
permanent,  yet  it  is  very  probable  that  much  of 
that  influence  may  be  traced  to  the  eifect  of  the 
rules  of  the  canon  law,  of  which  many  of  th.e 

Jrinciples  were  derived  from  the  civil  law. 
Iven  when  Rome  was  conquered  by  the  barba- 
rians, they  were  subdued  by  her  law,  and  tonday, 
in  nearW  every  part  of  the  continent  of  Europe, 
which  formed  a  part  of  the  old  Roman  empire, 
the  civil  law  prevails  as  the  basis  of  the  various 


codes  and  sj^stems,  and  a  knowledge  of  the  Ro- 
man law  is  an  ab.-Jolute  prerequisite  fur  the  prac- 
tice of  the  law  in  nearly  all  those  countries. 

While  the  comi&on  law  of  England  is  a  s}'8- 
tem  9ui  generis,  yet  the  Roman  law  has  not  been 
without  its  induence  upon  the  English  law. 
Some  of  the  earliest  writers  on  the  English  law 
copied  largely  from  the  civil  law  writers,  and 
the  influence  of  the  civil  law  upon  the  equity 
system,  and  the  laws  of  marriage  and  probate, 
can  hardly  be  overestimated.  To  the  lawyer 
who  aspires  to  a  knowledge  of  jurisprudence  and 
is  not  contented  with  being  a  mere  practitioner, 
the  Roman  law  will  always  be  regarded  with  in- 
terest and  he  will  be  specially  interested  in  com- 
paring it  in  its  history  and  method  of  develope- 
ment  with  the  system  of  English  law.  I  pro- 
pose in  this  article  to  give  a  nhort  sketch  of  tho 
iiistoricul  develo|)ement  of  the  Roman  law  and 
of  its  literature  to  the  time  of  Justinian.  The 
history  of  the  Roman  law  in  its  developcmcnt 
naturally  divides  itself  into  four  jjeriods.  Tho 
first  is  from  the  foundation  of  the  city  to  the  ex- 
pulsion of  the  Tarquius.  The  second  from  the 
secession  of  the  Plebs,  to  Mons  Sacer,  to  the  time 
of  Augustus.  The  third  from  the  time  of  Au- 
gustus to  the  beginning  of  the  reign  of  Justi- 
nian, and  the  last  the  reign  of  Justinian,  al- 
though a  number  of  constitutions  of  later  date 
are  found  in  the  **  Corpus  Juris." 

The  history  of  the  Roman  law  after  the  time 
of  Justinian  is  rather  a  history  of  the  eliect  of 
this  law,  upon  the  laws  of  other  nations,  than  a 
history  of  the  law  itself. 

The  sources  of  the  history  of  the  Roman  lair 
during  the  first  period,  are  those  Greek  and  Ro- 
man historical  writers,  .who  treat  of  the  general 
history  of  Rome,  and  we  have  no  remains  of  any 
of  the  early  law  literature,  nor  any  authors  who 
treat  especially  upon  that  subject.  The  laws  of 
this  period  were  called  ''  leges  regie,"  aud  are 
quoted  by  some  of  tl^e  old  authors  sometimes 
literally,  bnt  geneniUy  by  reference  to  their 
meaning.  Nearly  all  were  ascribed  to  Romulus 
and  Numa;  but  some  are  said  to  have- been 
liassed  by  Servius  TuUius.  Dionysius  Halicur- 
nissus  mentions  it  as  a  fact  that  Sjrvius  Tullius 
made  a  coUectioi^  of  those  laws,  and  added  some 
of  his  OWL,  but  he  says  that  those  laws  were  uut 
only  abrogated  by  TarquiniusSuperbus,  but  thut 
even  the  tables  upon  which  they  were  written, 
were  destroyed. 

It  is  related  by  Livy  that  in  the  year  573  U. 
C,  two  stone  chests  were  exhumed  in  the  iielU 
of  Janus,  one  of  which  was  empty  and  the  other 
contained  seven  books  written  in  Latin,  on  the 
pontificial  law  and  seven  in  Greek,  on  philueo- 

fhical  subjects.  These  were  destroyed  by  the 
rsetor,  on  account  of  their  being  opposed  to  the 
laws  of  the  pontificiad  religion,  audit  is  not  at 
all  probable  that  they  were  genuine.  There 
was  a  collection  of  laws  of  this  period  which  is 
cited  by  later  writers,  and  among  them  Pompo- 
nius  who  calls  it  '*  Jus  civile  Pupirianum,  from 
Papirius  who  lived  in  the  time  of  the  last  Kings, 
but  whether  they  were  really  genuine  is  a  very 
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doubtful  question.  The  laws  of  that  date  were 
chiefly  concerned  with  religious  observances  and 
customs,  and  it  is  not  probable  that  any  of  the 
compilations  servived  tne  destruction  of  the  city 
by  tne  Gauls,  and  while  the   Pontiffs  may  have 

{reserved  the  usages  and  customs,  and  may  have 
een  able  to  give  the  substance  of  those  laws, 
yet  it  is  not  at  all  likely  that  the  laws  were  pre- 
served in  their  original  form. 

The  second  period  which  may  be  said  to  com- 
mence about  the  time  of  the  first  Plebeian  se- 
cession, has  but  few  if  any  authentic  documents 
yet  surviving.    The  most  important  of  all  the 
laws  of  this  period,  and  in  fact  those  from  which 
the  Roman  law  in  its  later  form  developed  itself, 
were  what  are  called  the  laws  of  the  twelve  ta- 
bles, or  ''lex  decemviralis."    Considerable  dis- 
cussion has  arisen  as  to  the  origin  of  these  laws. 
Some,  as  Mommsen  in  his  Roman  history  have 
looked  ujpon  them  as  mere  copies  of  the  laws  of 
Solon.    Others,  that  they  were  first  promulgated 
by  the  decemvirs  who  either  obtained  them  from 
foreign  sources,  or  else   originated    them    from 
their  own  views  of  right:  while  still  others  be- 
lieve that  they  were  merely  compilations  of  the 
laws  already  existing,  and  in  force.    It  seems  to 
me  that  the  opinion  of  Puchta  is  more  likely  to 
be  correct  than  any  of  the  former.    He  says  that 
it  is  prcbably  true,  that  a  few  of  the  laws  may 
have  been  of  Greek  origin,  ^uotine  Cicero  who 
speaks  of  the  law  of  obsequies,  as  Deing  derived 
from  the  laws  of  Solon ;  and  Gains  who,  in  an 
extract  in    the    Pandects,  sj^aks  *of  the  law  De 
CoUegiis  as  of  the  same  origin.    He  thinks  taht 
the  greater  part  of  the  other  laws,  were  merely 
a  codification  of  laws  till  then  unwritten,  and  of 
customs    which    had  become  of  acknowledged 
force,  while  the  rest  which  were  most  probably 
public  laws,  were  new  in  part  at  least,  consisted 
of  those  rights  which  had  been  granted  b^  the 
Patricians  to  the  Plebs  as  the  price  of  their  re- 
turn  from    Mons    Sacer.    These   laws  were  in- 
tended to  fomi  a  code    embracing   all   the  law, 
public  and  private,  and  leligious  as  far  as  was 
thought  proper  to  make  it  Jcnown.    There  exist 
now    only  a  few    fragments   of  the   laws  of  the 
twelve  tables,  and  they  are  mostlv  upon  the  sub- 
ject of   private  rights,  neither  t^e  original,  nor 
any  copy   is  now  extant.    It  is  very  probable 
that  the  original  tablets  were   destroyed  by  the 
Gauls,  though  it  is  said  by  Cyprianus,  that  they 
were  preserved  in  the  forum  in  the  year  of  tlie 
city  3(jO.    It  seems  that  they  were  still  extant 
in  the  time  of  Cicero,  and  that  in  his  younger 
days  the    youth    were   obliged    to  learn  them. 
This  code  which  was  peculiarly  the  law  of  the 
Quirites   become    the  foundation  of  the  Roman 
law.  and  this  law  was  developed  during  this  pe- 
rioa  in  various  ways.    This  was  called  the  "  lex 
scripta;"  but  there  was  a  large  number  of  cus- 
toms, which   prevailed  among    the  people  and 
were  so  general  as  to  have  the  force  of  law,  and 
these  customs  were  equally  valid  with  the  writ- 
ten law.    The  twelve  tables  show  the  fundamen- 
tal principles  of  the  law,  and  the  rest  of  the  law 
seemed  to  be  deduced  or  grow  from  them. 


There  were  also  other  sources  from  which  the 
civil  law  was  developed,  and  which  are  given  by 
Cicero,  as,  "  leges,"  "  Senatus  consulta,"  "  res  ju- 
dicatae,"  "Juris  peritorum  auctoritas,"  "edicta 
magistratum,-  *'  mos,"  "  sequitas."  Equity  is  the 
inner  sense  of  all  law,  and  must  be  used  in  dete1^ 
mining  all  cases  under  the  law,  and  may  in  tinie 
materially  modify  the  letter  of  the  law,  when  it 
would  work  injustice,  and  "  mos "  stands  very 
near  to  equity  in  modifying,  the  strict  law.  The 
"  res  judicatse  "  held  al>out  the  same  relation  to 
the  Roman  law  of  that  age,  that  they  do  in  our 
own.  A  decision  was  only  bindine  in  the  partic- 
ular case,  but  the  principles  which  were  decided 
were  recognized,  and  if  they  had  been  repeat- 
edly affirmed  they  gained  the  force  of  law.  The 
other  sources  of  the  change  of  the  law  in  this 

Eeriod,  were  peculiar  to  the  system  of  Roman 
Lw,  though  some  of  them  have  their  counter- 
parts, in  the  systems  of  nearly  all  modern  na- 
tions. One  source  of  the  modifications  of  the 
law  was  by  the  enactment  of  the  leges,  and  Sen- 
atus consulta  which  have  their  counterparts  in 
the  statute  law  of  modern  times.  The  leges 
were  of  two  kinds,  those  which  were  prop- 
erly so  called,  the  populisoita  which  were  passed 
by  the  curiae,  and  centurise,  and  the  plebiscita 
which  were  the  decrees  of  the  Plebs  assembled 
in  their  comitia.  The  greater  part  of  the  le^es 
which  affected  the  former  laws  were  plebiscita. 
The  most  of  them  were  of  a  public  character,  al- 
though some  had  an  indirect  effect  upon  private 
rights,  and  some  were  entirelv  upon  the  subject 
of  paivate  rights.  Many  of  tnese  leges  are  cited 
by  law  writers  by  nheir  names,  and  bv  their 
subjects,  and  a  few  extracts  are  preserved  in  va* 
rious  authors.  There  was  no  subsequent  com- 
pilation as  comprehensive  as  that  of  the  twelve 
tables,  and  generally  a  lex  was  very  limited  in 
its  scope. 

As  tne  ri^ht  of  the  Senate  to  bind  the  whole 
people  by  its  decrees,  was  a  disputed  political 
question  among  the  Romans  themselves,  it  is 
hardly  worth  while  for  me  to  touch  the  subject 
of  private  civil  rights.  The  next  method  by 
which  the  law  was  developed,  was  by  the  writ- 
ings and  opinions  of  those  who  were  learned  in 
the  law,  the  "  prudents,  juris  periti,"  or  "juris 
consulti."  In  Rome  these  were  generally  of  the 
higher  order  in  society,  and  at  first  appeared  be- 
fore the  judge  to  assist  their  clients  or  depend- 
ents. This  profession  was  afterwards  used  to 
bring  persons  before  the  public,  when  they  ex- 
pected to  ask  office  at  the  hanas  of  the  people. 
At  first  the  judge  was  under  no  obligation  to  ac- 
cept their  expositions,  and  of  course,  when  two 
of  equal  ability  or  reputation  gave  oppoeiuff 
opinions,  the  judge  was  at  liberty  to  adopt  that 
view  which  seemed  to  him  the  most  reasonable. 
At  first,  their  office  was  that  of  interpreters  of 
the  law,  but  hardly  in  the  sense  in  which  we 
usually  make  use  of  that  term.  They  would  not 
only  construe  a  law,  or  the  law  of  the  twelve  ta- 
bles, from  the  language  of  the  law  itself,  but 
they  must  know  the  unwritten,  or  customary 
laW|  and  be  able  to  give  the  meaning  of  the  lex. 
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as  applicable  to  the  whole  system  of  laws.  It 
was  in  the  same  way  as  courts  now  froquently 
construe  statutes,  not  merely  for  the  words  of  tii'e 
statute  themselves,  but  by  reference  to  the  for- 
mer state  of  the  law,  in  order  to  see  the  effect 
they  have  in  modifying  the  law  as  a  wiiule,  and 
arc  compelled  to  fit  the  stiUute  into  the  bodv  of 
the  law,  to  form  an  organic  whole.  They  had 
also  to  interpret  the  law,  by  deducing;  the  prin- 
ciples whicn  underlie  it,  and  applying  those 
principles  to  a  state  of  facts,  not  exactly  those 
specified  in  the  law,  but  which  are  similar  in 
principle,  to  those  already  admitted,  and  we  see 
that  in  this  way,  the  Romun  law  passed  through 
a  process  of  developement,  very  similar  to  timt 
of  the  English  common  law.  It  was  a  system 
of  gradual  growth,  and  only  reached  the  state  of 
a  modified  system  at  the  late  age  of  Justinian. 

The  last  method  of  changing;  and  developing 
the  law  was  by  the  means  of  the  edicts  of  the 
magistrates.  At  first  this  change  consisted  in 
extending  the  class  of  remedies  when  the  actions 
^iven  by  the  twelve  tables  called  ''legis  lurt- 
lones,"  did  not  apply.  They  were  obliged  to  do 
this  at  first  in  an  indirect  manner,  for  if  they 
had  drawn  up  a  formula  which  was  not  war- 
ranted by  the  law,  it  would  have  b^en  dismissed 
by  the  judge  before  whom  the  case  was  to  be 
tried.  They  first  made  a  decree  by  which  they 
ordered  the  ])er8on  charged  with  a  wrong  f«ir 
which  no  "legis  actio"  was  provid«»d,  to  entiT 
into  a  **sponsio,"  with  plaintiff,  uptm  the  condi- 
tion that  the  monev  wus  to  be  paid  if  he  was 
guilty  of  the  act.  I'his  would  bw^  something  in 
the  following  fonn :  '*  Do  you  promise,  (S])Oiides) 
to  give  me  ten  marks  if  \ou  did  such  a  act :  and 
the  reply  would  be.  ^S|K)ndeo),  I  pix^niise."  U|K>n 
this  biionsio  a  ''legis  actio''  would  lie,  and  the 
judge  decided  whetner  the  money  was  due  upon 
the  Sponsia  So  when  the  occupant  of  land 
was  threatened  with  violence  by  the  adverse 
claimant,  and  asked  the  pmtection  of  the  Prae- 
tor, it  would  be  granted  only  upon  the  condition 
of  his  entering  into  Sjionsio  with  his  antagonist, 
upon  which  an  action  could  be  brought.  The 
power  of  the  Praetor  was  extended  to  an  almost 
unlimited  degree,  in  the  first  part  of  the  sixth 
century,  by  the  Lex  Aebutia.  Hy  this  law  was 
introduced  the  practice  of  having  the  complaint 
and  answer  of  the  parties  submitted  in  a  written 
formula,  and  this  formula  needed  not  to  be  in 
the  words  required  by  the  old  law. 

By  this  means  the  Praetor  could  give  new  act- 
ions which  were  not  based  upon  tne  old  civil 
law,  and  in  many  cases  where  the  old  law  gave 
an  action,  the  Praetor  gave  a  new  one,  in  order 
to  avoid  the  strictness  of  the  foripuiity  of  the  old 
proceeding,  or  to  give  a  more  efficient  remedy,  as 
in  many  cases  the  chancellor  has  sustained  bills 
in  equity  where  there  was  a  remedy  at  law, 
when  it  was  inadequate.  There  were  also  intro- 
duced, actions  based  on  fictions,  as  in  our  com- 
mon law  we  have  the  action  of  trover  based  ujwn 
a  ficticious  finding,  that  of  ejectment,  upon  a 
pretended  lease,  entry,  and  ouster,  and  actions  in 
ihe  court  of  excheon»»r,  whose  jurisdiction  would 


be  based  upon  the  allegation  that  the  plaintiff  is 
the  debtor  of  the  king.  The  Piaetor  acted  upon 
the  principle  that  it  is  the  part  of  a  gcKid  judge 
to  amplify  his  iuriFdiction,  even  though  they 
mav  never  have  neard  of  the  maxim. 

Wh(*n  a  magistrate  entered  upon  his  duties,  in 
order  that  the  people  might  know  what  rules  he 
propr^cd  to  be  governed  by  in  his  administni- 
tion,  it  was  the  custom  fi'i»m  an  caily  date,  to 
publish  those  principles.  They  were  al  first  de- 
clared orally,  and  afterward  were  written  and 
hung  up  in  the  forum. 

It  was  n(K;essary  that  the  principles  by  which 
any  Praetor  was  to  be  governed  should  be  made 
known,  and  this  was  the  more  esp(*cially  so  after 
his  discretion  was  so  greatly  extendecl,  by  the 
Lex  Aebutia ;  and  when  one  Praetor  had  taken 
the  step  of  making  known  these  ])rinciples  by 
publishing  his  edict,  it  would  hardly  have  b^en 
^Nissible  for  his  succes.'^or  to  get  ahmg  without 
h)llowing  his  example,  and  thus  it  soon  became 
the  practice  of  publishing  the  edict  upon  the  ac- 
cession of  each  new  Praetor.  Thfse  edicts  in 
which  general  rules  were  announced,  were  ut 
first  called  "  cdicta  |>erpctua,"  in  distinction  to 
those  which  only  applied  to  a  particular  case. 

While  at  first  no  Praetor  wvla,  bound  to  re-nub- 
lish  the  edict  of  his  predecessor,  yet  he  would  not 
change  without  necessity,  and  would  generally 
accept  that  of  his  predecessor,  only  making  such 
changes  and  additions  as  seemed  necessary  ;  but 
we  find,  tlittt  in  the  time  of  Cicero,  the  practice  of 
adopti  ng  the  edicts  of  the  former  oiIicer,had  become 
so  general  that  he  makes  it  the  ground  of  one  of 
his  accusations  against  Verres,  that  he  had  made 
new  edicts  about  old  things.    In  the  use  of  the 
edict,  lay  the  guarantee  against  arbitrary  indi- 
vidual acts,  and  against  partiality  in  the  decisions 
of  the  magistrate;  anct  it  finally  became  neces- 
sary to  piiss  a  law  called    '*  Lex  Cornelia,"  by 
which  a  rraetor  was  compelled  to  issue  his  per- 
petual edict  upon  his  accession,  and  then  to  leave 
it  unchanged  during  his  whole  term  of  office. 
The  perpetual  edicts  had  a  great  cnL'Ct  in  modi- 
fying the  civil  law.    l^^or  a  time  no  edict  had  of 
itself  any  binding  force  upon  the  success  of  him 
who  promulpateu  it,  nor  uj^n  any  other  Praetor 
who  neld  office  at  the  same  time,  and  it  had  not 
by  any  means  the  same  force  as  a  lex.    We  see 
this  expressed  in  the  maxim,  '*  Praetor  jus  facere 
non  potest."    (The  Praetor  can  not  make  law.) 
But  as  the  edict  of  one  Praetor  was  generally 
adopted  by  his  successors,  and  as  the  Praetors  had 
the  means  of  enforcing  their  decisions,  Ly  their 
decrees,  interdicts,  actions  and  exceptions,  these 
edicts  gradually  acquired  the  force  of  law,  and 
the  booy  of  the  praetorian  law  was  called    the 
"Jus  honorarium."  in  opposition  to  the  ^'  Jua 
civile."    This  similarity  of  the  relation  of   the 
praetorian  law  to  the  civil  law,  with  the  relation 
of  our  system  of  equity  jurisprudence  to    the 
common  law,  will  readily  be  perceivi^  by  tlie 
following  words  of  Papinian,  L.  7,  §  1,  D.    **  Jus 
praetorium  est  quod  praetores  intruducerant,  vel 
adjuVandi  vel  supplendi  vel  corrigendi  juris  civ- 
ilis  gratia,  propter  utilitatem  publicam."     (The 
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Praetorian  law  is  what  the  Praetors  have  intro- 
ducid  for  the  p'ari>o.^  of  a^diijting,  or  supple- 
menting, or  correcting  the  civil  law  on  account 
of  public  utility.) 

Thu9  far  I  have  considered  the  Praetorian  law 
upon  its  formal  side,  but  it  also  varied  greatly  in 
its  content  from  the  old  Jus  civile,  and  this  leads 
to  a  very  brief  consideration  of  the  sources  from 
which  those  modifications  were  derived.  As  our 
chancellors  went  to  the  Roman  law  for  many  of 
the  leading  principles  of  equity,  so  the  Roman 
Praetor  was  greatly  indebted  to  what  was  called 
the '*  Jus  gentium  "  for  the  principles  to  govern 
him  where  the  old  Jus  civile  neeued  supplying 
orcorrecting.  The  term  Jus  gentium  is  not  to 
l)e  understood  as  having  the  same  meaning  as 
our  phrase  "The  law  of  nations"  in  the  sense  of 
a  aulection  of  rules  or  principles  which  govern 
nations,  in  their  intercourse  with  each  other. 
As  far  as  the  Romans  hod  any  rules  of  this  kind, 
they  wero  included  under  what  they  called  the 
"Jus  fociule."  It  was  rather  a  term  expressine 
the  principles  of  natural  right  and  justice,  which 
are  admitted  in  every  civilized  nation,  and  the 
term  was  used  in  opposition  to  that  technical 
body  of  cusUimary  or  municipal  law  of  any  par- 
ticular paople  which  has  arisen  from  the  i>ecu- 
liar  circumstances  of  that  people.  When  Rome, 
by  her  conquests,  had  become  the  center  of  the 
Avorld,  the  population  of  the  city  was  of  course 
larji^ely  composed  of  foreigners,  who  were  not  fa- 
miliar with  the  practice  or  precepts  of  the  old 
technical  Jus  civile,  and  in  suits  between  such 
parties,  it  became  necessary  to  consider  the  laws 
which  might  govern  in  the  place  where  the  c<m- 
tract  was  made,  *'  lex  loci  contractus,"  and  this 
class  of  c:ises  becam3  so  numerous  that  it  bjcame 
necdS5tiirjr  to  choo;$e  a  magistrate  to  take  jurisdic- 
tion of  this  clansover  persons.  This  officer  who  was 
called  "  Pnietor  pjrigrinus,"  in  distinction  from 
th'j  **  Pra3tor  urb.inus,"  was  compilled  to  take 
into  consideration  the  principle.)  of  natural  right 
and  justice  in  rend3rinQ:  his  decisions  U|)on  the 
questions  submitted  to  him.  Gains  defines  the 
natural  law.  as  follows:  "Quod  naturalis  ratio 
intjr  onines  homines  constituit,  idapudonines 
p;)pulos  p:^rae<^ue  constoditur,  vocaturque  jus 
eantium."  (That  which  natural  reason  has  es- 
tablished amongst  all  men,  is  guarded  among  all 
people  without  distinction  and  is  called  jus  gen- 
tium.) This  "Jus  gentium,"  Inul  its  influence  in 
two  ways.  The  first  was  its  eflfjci  upon  the  per- 
egriui  praetor,  whoapplied  it tocosesb  'tween  pc^r- 
Bons  to  whom  the  rules  of  the  civil  hiw  did  not 
apply,  and  the  other  was  in  the  efiVct  of  the  ajv 
pliciition  of  the  principles  of  natural  right  to  the 
varied  ccmdition  of  things  caused  by  the  advanc- 
ing civilization  of  the  country,  anil  the  changes 
in  the  institutions  of  the  country,  added  to  the 
tendency  of  all  technical  rubs  to  bjcome  abso- 
lute, when  they  become  oppressive.  It  was  by 
the  praetorian  edict  that  this  Jus  gentium  was 
introduced  into  and  became  par^^  of  the  law  of 
Romp.  Prob.ibly  this  was  graduallv  done,  at 
first  in  the  edicts  of  the  peregrine anc^  provincial 
praetors,  but  was  finally  adopted  by  the  Urban 


Praetor,  and  efif^cted  the  whole  people.  The  time 
when  the  Jus  honorarium  became  a  part  of  the 
Roman  law  is  still  an  unsettled  (]^ue8tion. 

In  the  third  period,  that  of  imperial  Rome, 
there  was  added  to  the  sources  of  the  law,  an- 
other, which  was  that  of  the  decrees  or  constitu- 
tions of  the  Emperor,  promulgated  either  through 
the  senate  or  in  ordei*s  sent  to  the  governors  of 
provinces  in  answer  to  special  questions  or  upon 
general  subjects.  During  this  period  there  were 
a  great  number  of  jurists  who  wrote  upon  vari- 
ous subjects,  the  praetorian  edict  being  frequently 
commented  upon  by  them.  The  names  of  a 
large  part  of  their  authors  have  been  liittt,.and  of 
many  we  know  nothing  except  the  names.  The 
earliest  jurist  of  any  note  of  whom  we  have  any 
knowledge,  was  Q.  Mutius  Scaevola,  who  was 
counsel  in  659.  Ue  was  considered  by  Cicero, 
who  frequently  mentions  him,  as  one  of  the 
ablest  jurists  of  his  time,  and  he  had  a  great  in- 
fluence upon  his  contemporaries.  His  writinj^s 
are  lost,  but  there  are  a  few  extracts  in  the  Di- 
gest from  his  work  on  Definitions.  It  is  not 
worth  while  to  speak  of  the  names  of  the  other 
jurists  whose  works  are  lost,  and  I  will  only  enu- 
merate the  works  which  are  yet  extant,  which 
are  not  incorix)rated  in  the  Pandects.  There  is 
a  collection  of  fragrants  called  tha  Vatican 
Fragments,  published  in  1883,  which  contain 
several  fragments  from  authors  whose  names  are 
unknown,  one  upon  the  subject  of  **  Ex  Emptio 
et  Venditio,"  one '*  De  Usufructu,"  one  "Dere 
Uxoria  et  Dotibus,"  one  "  De  Excusatione,"  and 
three  others.  We  have  preserved  in  Hugo's 
"Jus  Civile  Ante  *  Justiniana,"  fragments  of 
twenty-nine  titles  from  the  works  of  Ulpian,  the 
first  b«M)ks  of  Sententiae  of  Paulus,  and  epitome 
of  the  first  two  lKX)ks  of  Gains,  from  the  Breviaro 
Alariciano,  a  few  fragments  of  unknown  juris 
consults  on  manumission,  and  a  consultation  of 
an  old  jurist,  whose  name  is  lost.  Since  the  pub- 
lication of  this  compilation,  the  institutes  of 
Guius  have  been  discovered,  and  have  proved  to 
be  of  great  value  in  explaining  many  things  in 
regard  to  the  form-)  of  actions  which  could  not  be 
understood  befiire  this  discoverv.  These  insti- 
tutes are  in  the  nature  of  an  elementary  treat- 
ise, and  by  some  it  is  supposed  they  were  com- 
posed for  the  use  of  students,  but  I  should  prefer 
the  opinion  of  those  who  think  it  is  too  technical 
for  a  work  for  students,  and  that  it  was  rather 
designed  as  a  manual  for  the  practicing  lawver. 
It  is  divided  into  four  books,  of  which  the  last 
which  treats  upon  Actions  and  Defenses,  is  of  by 
far  the  most  valuabfe  to  the  student  of  Roman 
procedure,  as  in  this  book  we  find  many  forms 
and  explanations  which  can  be  found  no  where 
else.  Gains  was  also  the  author  of  other  works, 
now  lost,  but  of  which  extracts  are  now  preserved 
in  the  Panclects. 

During  this  period  the  perpetual  edict  was  the 
subject  of  various  additions  until  the  reign  of 
Hadrian,  when  under  the  praetor  Julius,  it 
fipally  received  the  form  which  it  retained  until 
the  reign  of  Alexander  Severus.  The  effect  to 
be  given  to  the  opinion  of  the  Juris  consults  was 
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also  the  subject  of  change.  During  the  reign  of 
Augustus,  he  granted  to  certain  of  the  Jurists,  a 
privilege  which  was  called  the  right  of  respond- 
ing, and  gave  to  their  opinions  the  effect  oflegal 
authority,  and  where  the  opinions  of  this  class 
were  not  conflicting  the  judge  or  praetor  was 
bound  by  the  opinion.  Wnere  there  was  a  con- 
flict of  authority,  the  judge  must  be  governed  by 
the  greatest  number.  At  a  later  period  it  was 
decided  that  where  there  was  a  conflict  of  author- 
ity, the  point  should  be  determined  by  the  num- 
ber of  jurists  upon  either  side.  Where  the  num- 
ber was  e(}ual,  if  Papinian  had  written  upon  the 
su^ect,  his  opinion  should  decide  the  matter, 
ana  when  the  numbers  were  equal,  and  Papinian 
had  not  writtea  upon  the  subject,  the  judge  was 
to  decide  upon  his  own  judgment. 

With  a  few  remarks  upon  the  various  codes 
before  the  time  of  Justinian,  I  leave  this  point. 
The  first  code  ot  which  we  have  any  fragments, 
extant  was  called  "Codex  Gregorianus,"  from 
the  name  of  its  author,  who  is  otherwise  un- 
kuGfern.  There  is  an  extract  from  the  thirteenth 
bocMT,  but  it  is  likely  that  the  number  was  greater. 
The  date  of  this  compilation  was  probably  about 
the  end  of  the  reign  of  Diocletian.  There  was 
also  another  compilation  which  is  generally 
mentioned  in  connection  with  the  last,  called 
"Ckxlex  Harmogenianus."  The  oldest  constitu- 
tions which  are  ascribed  to  him  are  of  the  date  of 
290  to  291 ;  and  the  rest  of  the  date  of  the  reign 
of  Diocletian.  The  fragments  of  these  two  codes 
were  preserved  in  the  Breviary,  and  are  few  in 
number,  making  only  ten  octavo  pages  in  the 
edition  of  Hugo,  and  with  one  exception,  they 
are  upon  the  subject  of  private  law.  In  the  year 
488  the  Theodosian  code  was  published,  and  was 
to  take  effect  on  the  1st  of  January  of  the  year 
following.  This  code  contains  a  vast  number  of 
constitutions,  which  are  divided  into  a  lar^ 
number  of  titles,  and  then  into  sixteen  books. 
We  have  an  epitome  of  the  code  in  the  breviary, 
and  the  last  eleven  books  are  preserved  nearly  in 
their  original  form.  The  code  embraces  public 
and  private  law,  and  the  criminal  as  well  as  the 
civil  jurisprudence,  and  it  became  the  law  of 
both  the  Eastern  and  Western  empires.  After 
this  there  were  a  large  number  of  constitutions 
promulgated,  of  which  we  have  now  a  collection 
of  about  one  hundred  and  fifty  pages  called  the 
novels  of  Theodosius,  Valentinian,  and  others. 
Among  the  Burgundians  there  was  also  a  book 
called  the  Lex  Romana  Burffundiorum,  of  which 
we  have  preserved  about  forty  pages.  With  this 
I  close  my  sketch  of  the  third  period,  reserving  a 
few  remarks  upon  a  few  of  the  leading  jurists  of 
this  age,  for  the  sketch  of  the  Pandects. 

The  fourth  jwriod  in  the  history  of  the  Roman 
law  is  that  in  which  the  works  which  are  called 
the  Corpus  Juris  or  works  of  Justinian  were  com- 
piled and  arranged.  It  is  not  necest^ary  to  spc^ak 
here  of  the  character  of  Justinian,  nor  of  his  gen- 
eral history.  The  authorities  of  the  law  at  the 
beginning  of  his  reign  were  contained  in  the 
works  of  the  jurists,  which  were  then  extant, 
and  the  constitutions  in  the  codes  and  the  vari- 


ous rescripts  which  had  been  promulgated  after 
the  codes.  When  Justinian  determined^  upon  a 
revision  of  the  laws,  he  selected  a  commission  of 
ten  jurists,  among  whom  were  Tribonian  and 
Theophilus,  who  was  professor  of  law  at  Con- 
stantinople. This  commission  was  to  revise  the 
three  codes  and  the  later  records,  and  reduce 
them  to  a  single  compilation.  The  single  con- 
stitutions were  to  be  arranged  under  their  proper 
titles,  and  the  code  was  to  contain  all  the  consti- 
tutions of  general  validity,  and  also  the  edicts 
and  rescripts.  Within  less  then  one  year  the 
work  was  completed,  and  promulgated  under  the 
name  of  **  Codex  Justiuiauus,"  and  the  old  codes 
were  abrogated  in  the  year  529.  The  code  is  in 
twelve  b(X)ks  each  containing  from  forty-five  to 
seventy-two  titles,  a  part  of  the  constitutions  are 
in  Greek,  with  Latin  versions,  but  the  greater 
part  are  in  Latin.  The  whole  work  in  the  edi- 
tion of  Spangenberg  and  Gebaucr,  1776,  com- 
prises imperial  quarto  pages. 

The  next  year  after  the  cpmpilation  of  the 
code,  Tribonian  was  ordered  to  make  a  compila- 
tion of  the  private  laws  as  the  same  appeared  in 
the  writings  of  the  various  jurists ;  and  with  the 
help  of  sixteen  men  who  were  partly  high  offi- 
cers of  the  government,  and  partly  jurists,  the 
work  was  completed  in  about  three  years.  The 
compilation  was  called  the  Digest  or  Pandects, 
and  was  originally  divided  into  seven  parts;  the 
first  containing  the  first  four  books,  the  second 
the  next  seven  books,  the  third  from  the  12th  to 
the  19th,  the  fourth  from  the  20th  to  the  27th, 
the  5th  from  the  28th  to  the  36th,  the  last  was 
miscellaneous  in  its  content^,  the  sixth  con- 
taining the  books  from  the  37th  to  the  44th  and 
the  seventh  the  rest.  The  digest  is  a  compila- 
tion of  citations  from  various  text  writers,  re- 
scripts, constitutions,  and  edicts,  arranged  with 
but  little  care.  The  citations  number  between 
7,000  and  8,000,  and  are  taken  from  thirty-nine 
diflferent  authors.  Of  these  extracts  2,462,  or 
nearly  one-third  are  from  the  wor^s  of  Ulpian 
2,080,  or  nearly  one-sixth  from  Pauls ;  and  695 
from  the  works  of  Papinian,  who  was  justly  re- 
garded as  the  ablest  of  the  classical  law  writers. 

We  also  find  numerous  extracts  from  the 
works  of  Gains,  Modestinus,  Celsus,  Julian,  Mar- 
cian,  and  Pomponius.  The  names  of  the  authors 
have  been  preserved  by  being  placed  above 
each  extract.  The  work  is  Latin  except  a  part 
of  the  extracts  from  Modestinus,  whicn  are  in 
Greek  with  Latin  versions.  The  work  com- 
prises 1141  imperial  quarto  page3,  and  while  the 
construction  of  the  Latin  is  not  difficult,  the 
words  are  so  frequentlv  used  in  a  technical  sense 
that  the  ordinaiy  reader  can  not  do  much  at  the 
study  of  the  work  without  the  aid  of  the  Civil 
Law  I^exicon.  I  know  of  no  such  work  in  the 
English  language,  but  for  the  German  student 
wc  have  a  very  valuable  aid  Humann's  '*  Hand 
Lexicon  to  the  Sources  of  the  Roman  Law."  This 
digest  was  promulgated  in  the  year  638,  and  this, 
with  the  institutes  and  code,  were  the  only  an- 
horities  to  be  consulted.  No  commentaries  on 
them  were  to  be  published  and  all  use  of,  and 
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ciUtion  from  the  old  sources  were  forbidden. 
While  the  digest  was  in  the  course  of  prepara- 
tion, Tribonian  and  the   professors  Theopiiilus 
and  Dorotheus  prepared  an  elementary  book  for 
students,  which  was  called  the  Institutes.    It 
consisted  of  four  b(X)ks,  and  was  based  upon  the 
work  of  Gaius,  and  was  finished  a  few  days  before 
the  Digest,  and  is  generally  published  with  it  in 
the  editions  of  the  Corpus  Juris.    After  the  pub- 
lication of  the  above  mentioned  works  of  Justin- 
ian, it  was  found  that  there  was  still  many  points 
U))on  which  the  law  was  not  clear,  and  hence  it 
was  necessary  to  pass  many   new  constitutions. 
This  series  of  constitutions  which  was  called 
novels  began  in  year 535,  and  continuesat  least  to 
the  year  675.    There  are  i  n  this  collection  in  some 
editions  one  hundred  and  eighty-six  novels,  but 
a  few  may  possibly  be  spurious.    Tliese  novels 
were  mainly  written  in  Greek;    Most  of  them 
have  Latin  versions,  made  at  or  near  the  time 
they  were  promulgated,  but  a  few  are  in  Latin 
alone.    They  make  about  080  imperial  ouarto 
pages,  and  arc  divided  into  nine  books,  ana  each 
boot  into  several  titles.    The  above  works  of 
Justinian,  with  the  imperial  edicts  of  Justinian, 
the  Constitutions  of  Tiberius,  the  Novels  of  Leo, 
one  hundred  and  thirteen  in  number,  with   the 
Imperial  Constitutions,  the  Canpns  of  the  Saints 
ana  Apostles,  and  also  the  Ixiok  of  Feudal  Cus- 
toms, constitute  what  is  called  the  Corpus  Juris 
Civilis,  and  fiirm  two  very  large  imperial  (]uarto 
volumes.     It  is  not  my  cfesign  in  this  article  to 
trace  the  history  of  the  Roman  law  during  the 
middle  ages,  nor  to  speak  of  the  works  of  the 
glcissaton*  u|)on  the  Corpus  Juris.    Those  who 
wish  to  follow  this  interesting  subject  will  find  it 
fully  treated  in  ''Savigny's  Historv  of  the  Ro- 
man Law  in  the  Middle  Ages,"  to  which  I  would 
refer  them. 
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A  decme  for  divorce  and  alimony  irmnted  to  a  wife  for 
the  apgn-wdon  of  lior  husband,  pmvided  that  tliere  should 
lie  alUnred  to  hor,  "a«  and  for  alimony,  out  of  the 
plaintiir*8  (the  hnehand's)  real  pni|if»rty,  Hct^oiding  to 
the  statuto  in  such  case  niado  and  provided/*  certain  real 
cstnti*  therein  doKcrlbed.  BeUl,  that,  under  the  act  of 
1R5S,  51  Ohio  L.  877,  2  7  (Rev.  State,  i  5099),  nbe  becanin 
vested,  by  fon<e  of  the  det-rec*,  with  all  the  title  which  the 
husband  had  in  the  premises. 

Error  to  the  District  Court  of  Franklin 
County. 

Jane  Fleury  broujrht  an  action  in  the  Court  of 
Common  Pleas  of  Franklin  County  against  Wil- 
liam Gallagher  and  James  (lallagher  to  recover 
fMisHes.'^ion  of  two  lots  of  land  in  the  city  of  Co- 
iiinbus,  described  in  the  petition,  of  which  real 
estate  she  is  the  owner  in  fee  simple. 

The  defense  to  the  action,  as  set  forth  in  the 
answer,  is,  in  substance,  as  follows  : 

That  Patrick  Laughlin  filed  a  petition  in  the 
court  of  common  pleas  of  said  county  against  his 
irife  Maria  Laughlin,  for  a  divorce.  That  she 
£led  a  cross  petition  in  that  case,  asking  for  a 


divorce  and  alimony.  That  in  1866  the  court 
decreed  to  said  Maria  a  divorce,  on  her  cross  pe- 
tition, and  in  the  same  decree  awarded  to  her  ali- 
mony in  these  words:  '*  This  decree  being  based 
on  the  aggressions  of  the  plaintifiT,  it  is  further 
ordered,  adjudged  and  decreed  by  the  court,  that 
there  be  and  is  hereby  allowed  to  the  defendant, 
M'aria  Laughlin,  as  and  for  alimony,  out  of  the 
plaintiffs  real  property,  accoi-ding  to  the  statute 
in  such  case  made  and  provided,  the  following 
described  real  estate."  (Here  the  property  is  de- 
scribed as  in  the  petition  in  this  case.)  It  is 
further  alleged  in  the  answer,  that  since  said  de- 
cree was  rendered  Patrick  Laughlin  has  died, 
leaving  the  plaintiff  in  this  case,  Jane  Fleury, 
his  sister  and  heir;  and  that  in  1876  Maria 
Laughlin  died,  leaving  William  Gallagher  and 
James  Gallagher,  sons  by  a  former  husband,  as 
her  only  heirs. 

In  a  reply  it  is  alleged,  among  other  things, 
that  the  real  estate  decreed  to  Maria  as  alimony 
was  more  than  one-half  in  value  of  Patrick 
Laughlin's  real  estate,  and  that  she  took  by  the 
same  decree  all  his  personal  property. 

A  demurrer  to  the  answer  having  been  over- 
ruled, and  a  demurrer  to  the  reply  sustained,  the 
cause  was  submitted  to  the  court  on  the  petition 
and  answer,  ana  the  court  rendered  judgment  in 
favor  of  the  Gallaghers. 

In  1877,  the  district  court  reversed  the  judg- 
ment, and  this  petition  in  error  was  filed  in  this 
court  to  reverse  the  judgment  of  reversal. 

Harrison,  Olds  &  Marsh,  for  plaintiff  in  error. 

Converse,  Woodbury  &  Booth,  for  defendants 


in  error. 


Okey,  J. 

The  question  presented  in  this  case  is  whether, 
by  the  decree  for  alimony,  Maria  Laughlin  ob 
tained  all  the  interest  which  Patrick  Laughlin 
had  in  the  premises  in  controversy.  If  she  did, 
>^then  the  court  of  common  pleas  decided  correctly 
'n  overruling  the  demurrer  to  the  answer,  sus- 
iining  the  demurrer  tothere))lv,and  in  render- 
ing judgment  in  favor  of  the  Gallaghers,  and  the 
district  court  erred  in  reversing  the  iudgment; 
but  if  bv  the  decree  she  took  only  a  life  estate, 
then  on  her  death  the  estate  passed  to  the  heirs 
of  Patrick  Laughlin,  and  the  judgment  of  ^he 
district  court  is  correct.  InderHsndently  of  stat- 
utory provision,  alimony  in  England  and  this 
country  is  the  allotment  of  sums  of  money,  paya- 
ble at  stated  intervals,  by  the  husband  for  the 
support  of  the  wife.  The  whole  subject  iscon- 
sjaered  in  the  instructive  cases  of  Cafame  v,  Cal- 
amo,  25  N.  V-  Eq.  546;  Burrows  v.  Purple,  107 
Mass.  428.     \ 

But  in  this,  state  the  matter  is  regulated  by 
statute.  By  ihe  seventh  section  of  the  act  of 
1858  (51  Ohio  li.  377).  which  remained  in  force 
until  it  was  incorporated  into  the  revised  stat- 
utes (569tf),  it  ifras  provided  as  follows:  "That 
where  a  divorce  shall  be  granted,  by  reason  of 
the  aggression  oif  the  husband,  the  wife  shall  be 
restored  to  oil  her  lands,  tenements  andherdditap 
ments,  not  previously  disposed  of,  and  to  her 
maiden  name  if  she  so  desires,  and  shall  be  al- 
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lowed  such  alimony,  out  of  her  husband's  real 
and  personal  property,  as  the  court  shall  think 
reasonable,  having  due  regard  to  the  property 
which  came  to  him  by  marriage,  and  the  value 
of  his  real  and  personal  estate  at  the  time  of  said 
divorce,  which  alimony  may  be  allowed  to  her  in 
real  or  personal  property,  or  both,  or  by  decreeing 
to  her  such  sum  of  money,  .payable  either  in 
^ross  or  by  installments,  as  the  court  may  deem 

Iust  and  equitable;  and  if  the  wife  survive  her 
msband,  she  shall  also  be  entitled  to  her  right 
of  dower  in  the  real  estate  of  her  husband, 
not  allowed  to  her  as  alimony,  of  whicli  he  was 
seized  at  any  time  during  the  coverture,  and  to 
which  she  nas  not  relinquished  her  right  of 
dower ;  but  if  the  divorce  shall  arise  by  reason  of 
the  aggression  of  the  wife,  she  Hhall  be  barred  of 
all  right  of  dower  in  the  lands  of  which  her  hus- 
band shall  be  seized  at  the  time  of  the  filing  of 
the  petition  for  divorce,  or  which  he  may  there- 
after acquire,  whether  there  be  issue  or  not,  and 
the  court  shall  order  to  her  restoration  of  the 
whole  of  her  lands,  tenements  or  hereditaments 
not  previously  disposed  of,  and  also  such  share  of 
the  husband's  real  or  personal  property,  or  both, 
as  to  such  court  may  appear  just  and  reasona- 
ble. 

In  Broadwell  v.  Broadwell,  21  Ohio  St.  657,  it 
appeared  that  the  court  below  had  allowed  to  the 
wife,  as  alimony,  a  portion  of  her  husband's  lands, 
and  it  was  stated  m  the  decree,  in  terms,  that 
her  title  should  be  in  /ee  simple.  This  court 
held  in  that  ease  that  such  decree  was  not  erro- 
neous. It  was  unnecessary,  however,  to  express 
an  opinion  whether  the  words,  "  in  tee  simple," 
or  any  equivalent  words,  were  necessary  in  the 
decree  to  transfer  the  fee,  and  no  opinion  on  the 
question  was  expressed.  But  in  this  case  a  de- 
cision of  that  question  becomes  necessary. 

In  the  absence  of  statutory  provision,  the  de- 
cree of  a  court  of  equity,  directing  the  convey- 
ance of  lands,  does  not  operate  as  such  convey- 
ance, but  must  be  enforced  by  attachment  and 
sequestration.    Shepherd  v.  Ross  Co.,  7  Ohio  pt.  1 
271.    Under  this  statute,  however,  no  convey- 
ance is  contemplated,  but  on  the  contrary,  when 
a  decree  is  made  allowing  lands  to  a  wife  as  ali- 
mony, under  the  above  section,  the  title  she  re- 
ceives passes  to  her  co  indarUL    That  such  title 
is  all  the  interest  of  the  husband  in  such   prop- 
erty,   where     the    words>   as    here,    are    gen- 
eral, we  entertain  no  doubt.    The  rule   which 
still  requires  the  word  tieirs  in  a  deed,  in  order  to 
pass  a  lee,  has  no  just  application  to  a  statue  like 
the  one  under  consideration ;  nor  has  the  rule — 
no  longer  in  existence  here — that  a  fee  in  the 
lands  will  not  pass  by  devise  unless-the  intention 
of  the  testator  to  that  effect  is  apparent  on   the 
face  of  the  will.    We  do  not  doubt  the  power  of 
the  court,  in  awarding  to  the  wife  a  portion  of 
her  husband's  lands  as  alimony,  to  so  limit  her 
interest  that  it  will  be  less  than  the  whole  es- 
tate of  the  husband ;  as,  for  instance,  where  he 
has  a  fee,  her  interest  by  the  decree  for  alimony 
may  be  limited  to  a  life  ostate;  but  such  limita- 
tion, to  be  effectual,  must  be  found  ixx  the  decree, 


and,  as  already  stated,  in  the  absence  of  such 
limitation,  the  whole  interest  of  the  husband 
passes  to  the  wife. 

It  is  further  urged,  on  behalf  of  the  defendant 
in  errror,  that  the  real  property  of  Patrick 
Laughlin,  awarded  to  Maria  Lau;;hlin  as  alimony, 
was  more  than  one-half,  in  value,  of  all  the  real 
property  owned  by  him ;  that  by  the  same  decree 
all  his  personal  property  was  awarded  to  her, 
and  hence  that  the  court  could  not  have  intended 
she  should  take  a  fee  in  the  lots.  But  the 
decree  must  be  construed  by  its  words,  in  the 
way  already  stated.  Besides,  none  of  the  evi- 
dence upon  which  the  divorce  and  alimony  were 
decreed  is  before  us.  We  are  aware  that  some 
attempts  have  been  made  to  lay  down  rules  for 
the  guidance  of  courts  in  awarding  alimony : 
but  every  case  must,  in  a  large  degree,  depend 
on  its  own  facts  for  a  proper  disposition  of  it,  and, 
without  deciding  that  tne  question  is  properly 
before  us,  it  is  perfectly  clear  that  the  circum- 
stance relied  on,  that  is,  the  large  proportion  of 
the  property  awarded  to  Maria  Laughlin  as  ali- 
mony, cannot,  properly,  control  us  in  determin- 
ing the  interest  which  she  took  in  the  lands  in 
question. 

Judgment  of  the  district  court  reversed  and 
that  of  the  court  of  common  pleas  affirmed. 

[This  case  will  appear  in  36  0.  S.] 


•«-♦- 


SUPREME  COURT  OP  OHIO. 


Kent  v.  Perkins. 


1.  The  act  uf  18US  (66  Ohio  L.  155),  in  relation  to 
making  and  widening  ditches,  la  a  valid  enactment,  ma 
applieu  to  caaea  in  which  dainngea  are  not  claimed ;  and 

^  a  proceeding  for  the  purpose  of  widening  any  atich  ditch 
might  be  instituted  by  ojie  petitioner,  though  the  ditch 
waa  confined  to  his  own  lands. 

2.  A  report  or  a  finding  of  a  Jury  under  that  act  la  In- 
valid, where  such  report  or  finding  was  not  unanlmoaa. 

a.  Lands  in  an  incorporated  village  may  be  a?ioooMod 
by  the  trustees  of  a  township  in  which  the  village  is  sit- 
nated,  for  the  coat  of  widening  a  ditch  within  the  town- 
ship, but  ouUide  of  the  village  llmiU;  and  the  fact  thai 
the  village  has  a  board  of  heiath  wlU  malLe  no  dlfTersnoa. 

Error  to  the  District  Court  of  Portage  County. 

On  September  4, 1873,  John  Perkins  filed  in 
the  oflBce  of  the  clerk  of  Franklin  township. 
Portage  county,  his  petition,  asking  that  a  cer- 
tain ditch  and  drain  m  that  township  be  cleaned, 
widened  and  deepened;  in  which  petition  it  was 
stated  that  the  public  health  and  convenience 
required  that  such  improvement  be  made,  and 
that  cross  drains  and  ditches  from  the  lands  of 
Marvin  Kent  and  Henry  A.  Kent  empty  their 
waters  into  the'  first-mentioned  ditch  and  drain, 
thereby  greatly  benefiting  their  lands. 

At  the  time  the  petition  was  filed  the  peti- 
tioner gave  bond  to  the  acceptance  of  the  town- 
ship clerjc,  and  also  gave  notice  to  the  persons 
sought  to  be  aflfocted  by  the  proceeding,  as  re- 
quired by  statute. 

No  damages  were  claimed  by  any  person. 

After  an  order  had  been  made  by  the  town- 
ship trustees  to  the  effect  that  it  would  be  con- 
ducive to  the  public  health  to  have  the  ditch 
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cleaned,  and  that  the  work  should  be  done  and 
expense  borne  equally  by  Perkins  and  Marvin 
Kent,  the  proceeding  was  appealed  to  the  pro- 
bate court,  in  which  court  a  jury  was  impaneled 
and  trial  had.  On  such  trial  (March  13,  1874,) 
it  was  found  that  the  lands  of  Marvin  Kent  and 
Henry  A.  Kent  were  wholly  within  the  corpor- 
ate hniits  of  the  village  of  Kent,  which  village 
is  within  said  township  of  Franklin;  that  the 
ditch  to  be  cleaned  is  confined  to  the  lands  of 
Perkins;  that  no  part  of  the  ditch  is  within  the 
corporate  limits  of  the  village,  and  that  the  vil- 
lage had  a  board  of  health.  Thereupon  the 
court  charged  the  jury  that  the  lands  of  Marvin 
Kent  and  Henry  A.  Kent  could  not  be  assessed 
for  any  part  of  the  cost  of  the  improvement,  for 
the  reason  that  said  lands  were  situated  wholly 
within  the  village;  and  Perkins  excepted. 

A  verdict  was  rendered,  finding  that  it  would 
be  conducive  to  the  public  health,  convenience 
and  welfare  to  have  the  ditch  cleaned  and 
widened,  and  that  no  compensation  is  due  to 
anji person,  but  the  verdict  was  concurred  in  by 
only  ten  of  the  twelve  jurors.  A  motion  for  a 
new  trial  was  overruled;    and  thereupon    the 

STO^eeding,  so  far  as  it  related  to  the  Kents,  was 
isuiissed  Dv  the  court. 

The  Judgment  of  the  probate  court  was  re- 
versed in  tne  court  of  common  pleas  on  a  peti- 
tion in  error  filed  by  Perkins:  the  cause  was  re- 
manded to  the  probate  court  tor  further  proceed- 
ings; the  judgment  of  the  court  of  common 
pleas  was  amrmed  in  the  district  court,  and  a 

{etition  in  error  was  filed  on  leave  in  this  court 
y  Marvin  Kent  and  Henry  A.  Kent  to  reverse 
toe  judgments  of  the  district  court  and  court  of 
common  pleas. 

H.  B.  Foster,  for  plaintiffs  in  error. 

Kockwell  &  Hatfield  and  M.  Stuart,  for  de- 
fendant in  error. 

Okey,  J. 

The  act  of  May  6, 1868,  "  to  provide  for  locat- 
ing^ establishing  and  constructing  ditches, 
drains  and  water-courses,  and  to  repeal  a  certain 
act  therein  named,"  (65  Ohio  L.  lo5),  as  amend- 
ed April  13,  1872  (61)  Ohio  L.  45),  and  January 
27,  1873  (70  Ohio  L.  14),  was  in  force  when  the 
proceeding,  mentioned  in  the  statement  of  this 
case,  was  pending  before  the  township  trustees, 
and  also  while  it  wiis  pending  in  the  probate 
court.     See  Uev.  Stats.  §  4511  e<  aeq. 

The  act  in  question,  as  amended,  provided, 
among  other  tfiinffs,  that  township  trustees  ot 
any  township  shouid  have  power,  wlienever  the 
same  was  demanded  by,  or  would  be  conducive 
to  the  public  health,  convenience  or  welfare,  to 
cause  to  be  established,  located  and  constructed, 
'•awy  ditch,  drain  or  water-course  within  such 
township."  They  had  the  same  power  to  cause 
any  such  ditch  to  be  cleaned.  A  condition 
precedent  to  the  exercise  of  this  power  was  that 
a  petition  should  be  filed  with  the  township 
clerk,  '*  by  one  or  more  persons  owning  lands  ad- 
jacent.to  the  line  of  any  such  proposed  ditch," 
or  ditch  to  be  cleaned.  An  appeal  from  the  or- 
der of  the  trustees  to  the  probate  oourt,  "  by  any 


person  or  persons  interested  in  the  location  of 
such  ditch,"  or  in  cleaning  the  same,  was  pro- 
vided for.  Provision  was  made  for  a  jury  of 
twelve  men  in  the  probate  court,  to  whom  the 
probate  judge  was  required  to  administer  an 
oath.  The  oath  required  the  jury  to  view  the 
premises  alon;?  the  route  of  such  ditch,  and 
faithfully  and  impartially  report  in  writing  to 
said  court:  **  First.  Whether  it  will  be  conduc- 
ive to  the  public  health,  convenience  or  welfare 
to  cause  said  proposed  ditch,  drain  or  wat-er- 
course  to  be  established  or  l(x*ated,"  or  cleaned. 
"Second.  The  amount  of  compensaticm  due  to 
each  person  in  aise  of  the  location  (or  cleaning) 
of  the  S2imc;  and.  Third.  The  amount  of  labor 
to  be  performed  by  each  person  interested  in  the 
opening  and  constructing  (or  repiiiring)  of  the 
same."  And,  unless  all  the  jurors  concurred, 
the  verdict  was  invalid.  Work  v.  State,  2  Ohio 
St.  296. 

The  act  and  the  amendments  thereto  have 
been  repealed,  and  the  most  seriou3  objection  to 
those  enactuients  has  been  removed.  This  opin- 
ion will,  theref(»re,  be  confined  to  a  statement  of 
the  conclusions  at  which  we  hav<f  arrived. 

The  ditch  in  question  is  confined  to  the  lands 
of  John  Perkins,  and  it  is  said  the  legislature 
could  not  have  intended  to  provide  for  such  a 
case,  as  a  man  has  a  right  to  make  or. clean  a 
drain  on  his  own  land;  Furthermore,  it  is  said 
that  the  petition  must  be  filed  by  a  person  own- 
ing lands  "adjacent"  to  the  propose<l  ditch  or 
the  ditch  to  be  cleaned,  and  that  Perkins'  lands 
are  not  "adjacent."  But  this  legislation  had 
for  its  foundation  the  public  health,  welfare  and 
convenience,  which  may  be.  promoted  as  well 
where  the  drain  is  confined  to  one  owner  as 
where  it  extends  to  the  lands  of  several  owners, 
and  by  the  terms  of  the  act  one  owner  may  peti- 
tion. And  the  word  "adjacent"  was  properly 
used  as  including  lands  through  which  a  ditch 

E asses  as  well  as  those  lying  near  the  dit(*h. 
iut  if  the  word  had  not 'been  accuraitely  em- 
ployed, still  the  intention  of  the  legislature,  as 
manifested  in  all  that  it  has  said  on  the  subject, 
is  what  we  should  endeavor  to  ascertain,  and 
regard  being  had  to  that,  the  objection  is  clearly 
untenable.  True,  the  ditch  seems  to  have  been 
constructed  by  private  enterprise;  but  it  has 
long  beeii  treated  as  a  public  ditch,  and  the 
owner  of  the  land  to  which  it  is  confined  con- 
sents that  it  may  be  so  regardeil. 

Again,  it  is  urged  that  the  act  is  invalid  for 
the  reason  that  it  makes  no  provision  for  assess- 
ing damages  to  the  owners  of  hinds  injured  by 
the  location  of  such  ditches,  and  for  the  further 
reason  that  the  provisiims  in  renpect  to  the  jury 
and  the  mtnle  of  trial  are  not  in  accordance  with 
the  organic  law,  and  the  plaintiflfs  in  ornir  rely 
on  Smith  v.  Atlantic,  &o.  U.  Co.,  25  Ohio*  St.  9l, 
and  Teagarden  v.  Davis,  decided  at  the  present 
t^rm.  But  here  all  claims  for  damages  were 
waived.  In  many  cases  an  act  may  not  be 
wholly  void,  but  void  in  part  and  valid  in  part. 
In  such  ca9*  it  is  incumbent  on  one  asserting  its 
invalidity,  to  show  that,  if  ea|6rced|  it  will  have 
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an  unoonstitutional  operation  as  applied  to  him. 
That  Buch  statute  would,  if  enforced,  be  uncon- 
stitutional in  its  operation  under  a  different 
state  of  facts — ^os  where  such  damages  had  not 
boen  waived— affords  no  ground  for  holding  it  to 
be  invalid  in  another  case  where  the  damages 
were  waived.  This  is  in  accordance  with 
Bowles  V,  State,  decided  at  the  present  term. 

Finally,  it  is  said  that  there  was  no  power  to 
assess  lands  within  Kent,  which  is  a  village 
having  a  board  of  health,  for  ony  part  of  the  ex- 
pense of  the  proposed  work.  But  Kent  is 
wholly  with  Franklin  township.  The  trustees, 
by  the  terms  of  the  state,  had  power  to  cause 
the  construction  or  cleaning  or  '^any  ditch, 
drain  or  water-course  within  the  township,"  and 
to  impose  on  the  adjacent  lands  the  cost  of  the 
work.  The  lands  of  the  Kents,  though  within 
the  village^  ore  adjacent  to  the  ditch,  and  bene- 
fitted by  It  The  health,  comfort  and  conven- 
ience of  the  citizens  of  a  village  may  largely  de- 
pend on  the  proper  drainage  of  lands  lying  be- 
yond its  territorial  limits,  and  there  may  be  no 
power  to  compel  the  draining  of  such  lands  ex- 
C3pt  through  the  action  of  township  trustees  or 
county  commissioners.  Why  should  not  any 
Unds  odiacent  to  such  drain,  and  benefit  tell 
thereby,  be  assessed  for  the  cost  of  such  work  ? 
The  statute  makes  no  such  limitation  on  the 
power  of  township  trustees  as  is  claimed  by  the 
plaintiff  in  error,  and  therefore  we  hold  that 
this  objection  is  also  untenable. 

Judgment  aflSrmed. 

BoYNTO.v,  C.  J.,  dissented  from  the  third 
proposition  of  the  syUabus. 

[This  case  will  appear  in  36  0.  S.] 


♦  •» 


SUPREME  COURT  OF  OHIO. 

Thb  Cincinnati   and   Sprinofield    Railway 

Company 

V, 

The  Incorporated  Village  op  Carthage. 

1.  Whore  a  yUlnge  connon  and  a  railway  oomnany 
agree,  under  the  atnuite,  iib  to  the  torm^  upon  which  the 
company  may  use  theatreetsof  tha  vJIIajce  forlle  n>ad, 
whereby  the  c!onipany  bound  itaelf  to  grade  and  gravel 
the  streets  ffo  ujieil,  In  a  manner  ••  to  the  ai9*eptance  of  the 
wuncll  "  /leer/,  that  a  suriHenuent  ordinance  repealing 
th**  (iontra«;t  ordlUHnoe,  passed  with  intent  to  resiind  the 
entire  timtract.- being  inoperative,  without  the  assent  of 
the  company,  to  rescind  the  grant  of  the  right  of  w«y,  is 
also  Inoperative  to  release  the  company  from  its  obfiffa- 
tion  to  grade  and  gravel  MtrfH*ts. 

2.  That  n|win  the  fallureof  such  company  within  a  rea- 
sonable time  t«>  grade  and  gravel  the  streets  as  per  (*on- 
tra««t,  a  rljrlit  of  a  tlon  acrrues  to  the  village  without 
special  iiotlce,  request  or  demand  on  the  pumpany  to  per- 
form its  contnict.  *^ 

8.  It  is  not  OKsentlal  to  the  right  to  mnlntsln  such  ac- 
tion that  the  city  shoukl  have  established,  by  ordlnanc-e, 
other  than  the  contract  ordinance,  the  permanent  grade 
of  su<?h  streets. 

4.  Where  such  contraH  provides  for  the  improvement 
of  a  dedicated  street  which  had  not  tieen  prevlounly  af«- 
oepted  bv  the  council,  such  i-ontnict  for  Its  improvement 
constitutes  an  acceptance  of  tiie  dedication  on  the  part 
of  the  village. 

6.  Under  the  statute,  the  exclusive  control  of  the 
streets  in  iu  the  council  of  villages,  and  directions  by  the 


mator,  concerning  their  Improvement,  are  wholly  with- 
out authority. 

tf.  The  measure  of  damages  for  the  breach  of  such 
ocmtraut  on  the  part  of  the  company,  is  tiio  reascmablo 
cost  of  doing  or  oonipleiing  the  work,  and  upim  Kudi 
breach,  a  right  of  action  a^  nes  for  full  daniHgea,  al- 
though the  woric  has  not  been  ne  or  completed  by  tlio 
village. 

Error  to  the  District  Court  of  Hamilton 
County. 

On  May  2,  1871,  the  incorporated  village  of 
Carthage  granted  to  the  Cincinnati  and  Spring- 
lield  Railway  Company  the  right  of  way  througn 
the  village  on  Lebanon  street,  by  ordinance, 
which  contained  the  following  procuo : 

"  Pivoidcd^  however,  that  the  cuts  and  fills  for 
said  railway  shall  not  b3  greater  than  shown  in 
the  accompanying  plan  or  profile,  and  that  in 
constructing  said  railway  through  said  Lebanon 
street  or  across  any  other  streets  in  8;ud  viiiage, 
the  said  railway  company  shidl  be  required  to 
construct,  whenever  the  same  may  bs  needed, 
suitable  culverts  and  gutters  for  the  passsige  of 
water,  and  shall  cause  to  be  made  easy  and  con- 
venient crossings  for  all  streets  crossing  said 
railway,  and  that  said  Lebanon  street  be  kg 
graded  and  gravele<l  by  said  railway  com|>any  as 
to  permit  the  portion  thereof  not  occupiea  bv 
said  tracks  to  be  uned  as  other  streets  are  used, 
to  the  acceptance  of  the  village  council." 

The  company  accepted  the  grant  and  con* 
structed  their  road  through  said  street. 

The  original  action  was  brought  by  the  vilfage 
against  tlie  raiiwav  company,  in  the  Court  of 
Common  Picas  of  Hamilton  County,  to  recover 
damaj;es  for  an  alleged  breach  of  the  stipulations 
contained  in  theprooho. 

The  defendant  claimed,  in  the  first  place,  that 
said  stipulations  had  bied  parform^d  oy  it,  and, 
second,  that  said  ordinance  had  bsen  repealed. 
Verdict  and  judgment  were  rendered  for  plaint- 
iff. This  judgment  was  affirmed  by  the  oistrict 
court. 

Upon  a  bill  of  exceptions  taken,  on  the  trial 
in  the  court  of  common  pleas,  several  matters 
are  alleged  for  error,  which  are  sufficiently 
stated  in  the  opinion. 

M.  C.  Shoemaker  and  Stallo  A  Kittridge,  for 
plaintiff  in  error. 

Jordan,  Jordan  A  Williams,  for  defendant  in 
error. 

McIlvainb,  J. 

The  ordinance  of  May  2, 1871,  and  the  accept- 
ance of  the  grant  by  the  railway  company,  con- 
stituted a  valid  contract  between  the  parties. 
The  12th  section  of  the  corporation  act  of  May 
1,  1852,  as  amended  April  15, 1837,  provided  that 
''If  it  shall  ba  necessary  in  the  location  of  any 
part  of  any  railroad  to*  occupy  any  road,  street, 
alley  or  public  way  or  ground*  of  any  kind,  or 
any  part  thereof,  it  shall  ba  competent  for  the 
municipal  or  other  corporation  or  public  officer 
or  public  authorities,  owning  or  having  charge 
thereof,  and  the  railroad  company,  to  agree  upim 
the  manner  and  upon  the  terms  and  conditions 
upon  which  the  same  may  ba  used  or  occupied." 
Tne  contract  for  the  right  of  way  having  been 
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thus  entered  into  by  the  partic  %  it  waff  not 
within  the  power  of  the  council  of  the  village 
to  rescind  or  modify  it  without  the  consent  (5f  the 
railway  company.  The  ordinance  of  Octobar  3, 
1871,  purporting  to  repeal  the  contract  ordinance 
of  May  2,  1871,  was  Aot  intended  to  operate 
mer^l^  as  a  discharge  of  the  railway  company 
from  its  obligations  to  perform  the  stipulations 
of  the  contract  on  its  part,  but  to  rescind  the 
contract  entirely ;  and  as  it  cannot  have  the 
op)ration  intended  bv  the  council,  the  railway 
ha3  no  right  to  insist  that  it  shall  have  an  opera- 
tion not  intended  by  the  council. 

It  is  claimed  by  the  company,  that,  although 
the  Btipuluted  work  was  not  performed,  a  right 
of  action  did  not  accrue  to  tne  village  until 
refusal  or  neglect  to  do  the  work  by  the  company, 
after  special  notice  or  demand  on  the  part  of  the 
village.  On  this  point  it  is  sufficient  to  say, 
that,  under  the  contract,  the  company  was  bound 
to  do  the  work  within  a  reasonable  time.     No 

Erovision  was  made  for  notice  or  demand, 
[ence,  after  the  lapse  of  reasonable  time,  the 
work  not  being  ])erformed,  a  right  of  action  ac- 
crued to  the  plaintiff.  It  is  true,  that  this  work 
was  to  be  performed  '*  to  the  acceptance  of  the 
village  council."  And  as  to  such  portions  of  the 
work  as  were  assumed  to  be  done,  but  not  to  the 
satisfaction  of  the  council,  there  would  be  some 
reason  for  requiring  notice  of  non-acceptance,  if 
the  work  as  done  had  been  tendered  for  accept- 
ance. But  in  the  case  before  us  formal  accept- 
ance was  not  solicited,  and  the  court  charged  the 
jury  on  this  point,  that  they  should  ascertain 
whether  or  not  the  village  council  were  in  fact 
patisfied,  or  ought,  as  a  reasonable  body  of  men 
to  have  been  satisfied  with  such  portions  of  the 
work,  and  if  they  were,  or  ought  to  have  been 
satisfied,  then  there  could  be  no  recovery  on  ac- 
count of  such  portions.  This  statement  of  the 
law  was  ofi  favorable  as  the  defendant  had  a 
right  to  ask. 

It  is  also  contended  that  inasmuch  as  no  grade 
for  Labanon  street  had  been  established  by  the 
village  council,  there  was  no  means  for  deter- 
mining the  extent  or  nature  of  the  work  to  be 
done  by  the  company,  or  the  amount  of  damages 
for  failing  to  perform  it.  It  appears  to  us  that 
the  non-existence  of  an  established  grade  of  this 
street  did  not  effect  the  right  of  recovery.  The 
grade  of  the  railroad  track  had  been  fixed  by  the 
company,  as  was  shown  by  a  "  plan  or  profile  " 
referred  to  in  the  contract ;  and  this  grade  being  ' 
fixed,  the  undertaking  of  thp  company  was  to 
so  grade  and  gravel  the  street  as  to  permit  it  to 
be  used  as  otiier  ntreets  were  used.  The  street 
was  to  be  improved  with  reference  to  the  grade 
of  the  railroad  track,  so  that  the  extent  and  na- 
ture of  the  work  were  sufficiently  defined.  We 
see  no  objection  to  the  council  making  such  a 
contract  for  the  improvement  of  a  street  under 
its  care  and  control. 

The  southern  terminus  of  Lebanon  street  was 
originally  at  Second  street,  but  previous  to  this 
contract  one  French  had  laid  out  an  extension 
nf  this  street  southward  three  hundred  feet  and 


had  sold  lots  abutting  on  the  extension,  upon 
which  buildings  had  been  erected.  In  resp3ct 
to  this  extension,  the  defendant  below  requested 
the  court  to  charge  the  jury  as  follows : 

''The  defendant  was  under  no  obligation 
tion,  by  the  terms  of  the  contract  set  forth  in 
the  petition,  to  grade  and  gravel  any  part  of  Le- 
banon street,  as  shown  on  said  plat  of  T.  French, 
which  lies  south  of  Second  street." 

The  court  refused  so  to  charge,  but  did  instruct 
as  follows: 

''The  ordinance  set  forth  in  the  petition  dated 
May  2d,  1871,  included  all  of'  what  was  then 
known  as  Lebanon  street,  between  the  points 
for  which  the  proposed  cuts  and  fills  were  marked 
on  the  plan  and  profile  accompanying  said  ordi- 
nance, which  had  been  and  then  wi:s delicate d 
to  public  use  as  a  street,  and  over  which  said 
council  hud  control  as  such ;  there  is  no  dispute 
that  this  was  the  case  with  all  of  said  street 
from  the  south  line  of  Second  street  to  Sixth 
street,  the  evidence  of  plaintiff  to  that  offset  nnt 
being  contradicted,  and  being  sufficient  to  estab- 
lish the  fact. 

"  As  to  the  part  south  of  Second  street,  being 
a  ni/c/^arrr,  extending  three  hundred  feet  from 
Second  street,  it  is  claimed  that  it  was  dedicated 
as  a  street  by  T.  French^  no  dedicuition  thereof 
having  been  made  according  to  the  statute  in 
such  case  provided.  Three  things  are  neces.<>nry 
to  be  shown  to  establish  its  dedication.  The 
owner  mui^t  have  intended  to  dedicate  the  proi>- 
erty  for  a  street,  and  to  give  up  his  private 
rights  in  it,  which  are  inconsistent  with  its  use 
as  a  street  by  the  public  at  largo.  ^  And  he  must 
have  evidenced  and  carried  out  his  intention  by 
some  unequivocal  act,  such  as  throwing  it  o|>en 
to  the  public,  fencing  it  out,  making  or  record- 
ing a  plat,  showing  it  marked  as  a  street,  selling 
lots  u|)on  such  plat,  and  conveying  them  by 
deeds  referring  to  the  plat.  If  3*ou  find  that  tho 
owner  so  intended  to  dedicate  it  as  a  public 
street,  and  carried  out  such  intentions  by  acts 
necessary  for  that  purpose,  then  the  village 
council  must  have  accepted  the  dedication, 
there  being  no  evidence  of  any  acceptance  by 
the  public  before  plaintiff's  incorporation,  and  I 
charge  you  that  the  passage  of  the  ordinance  of 
May  2c1,  1871,  accommnied  by  the  plat  or  profile 
veferred  to  in  the  ordinance,  and  offered  in  evi- 
dence therewith,  recognizing  the  street  as  ex- 
tending three  h^indred  feet  below  Second  street, 
and  providing  for  its  occupancy  and  improve- 
ment bv  defendant,  is  a  sufficient  acceptance  of 
the  de^iciition  of  that  part  of  the  street  by  the 
village  council,  if  you  nnd  that  before  that  time 
the  owner  on  his  part  htui  done  all  that  was 
necessary  to  its  dedication  as  aforesaid." 

We  see  no  error  in  refusing  to  charge,  or  in 
the  instruction  given. 

It  is  also  alleged  for  error  that  the  following 
testimony  was  rejected  by  the  court.  R.  AI. 
Shoemaker,  president  and  superintending  engi- 
neer of  the  defendant,  was  oftjred  by  defendant 
as  a  witness  to  prove  that  while  the  M-ork  of 
grading  Lebanon  street   by  the  defendant  was 
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tirofrressing  under  the  wltnes^^s  charge,  that  Mr. 
lorton,  the  mayor  of  plaintiff's  corporation,  in- 
Btructed  tl^e  witnera'not  to  grade  and  gravel  any 
of  the  street  south  of  Second  street ;  that  Leb- 
anon street,  as  recognized  by  the  village,  did  not . 
extend  south  of  Second  street. 

To  which  plaintiff  objected,  and  the  court  sus- 
tained the  objection  and  excluded  the  testimony 
(it  not  being  shown,  nor  proposed  to  be  shown, 
that  said  mayor  had  any  authority  from  council 
in  the  premises),  to  which  the  defendant  ex- 
cepted. 

The  exclusion  of  this  testimony  was  not  error. 
The  exclusive  care  and  control  of  the  streets  of 
an  incorporated  village  are  placed,  by  statute,  in 
the  village  council.  And  any  direction  in  re- 
sp3ct  to  the  improvement  of  streets,  assumed 
to  be  given  by  the  mayor  of  the  village,  without 
authority  from  the  council,  is  wholly  without 
authority. 

The  lost  ground  alleged  for  error  against  the 
judgment  below,  which  we  projxise  to  consider, 
n^lates  to  the  measure  of  damages.  On  this  point 
the  court  charged  as  follows: 

'  *'If  you  find  the  plaintiff  is  entitled  to  a  ver- 
dict, t£ie  measure  of  damages  for  such  work,  if 
anv,  OS  the  defendant  ought  to  have  done  and 
failed  to  do,  within  a  reasonable  time,  and  the 
plaintiff  did  do,  is  the  cost  to  plaintiff  of  the 
work  done  by  it,  and  interest  thereon  to  the  finest 
day  of  this  term,  provided  such  was  the  fair  and 
reasonable  cost  thereof  at  the  time  when  it  was 
so  done.  And  for  such  work,  if  anv,  as  the  de- 
fendant agreed  to  do  and  failed  to  do,  within  a 
reasonable  time,  and  which  the  plaintiff  has  not 
done,  the  plaintiff  is  entitled  to  recover  what  it 
would  fairlvhave  cost  the  plaintiff  to  have  it 
dime  after  the  defendant  haa  failed  for  a  reason- 
able time  to  do  it." 

The  measure  of  damages  in  such  eases  is  com- 
pensation, and,  of  cour8e,cor)X)rate compensation 
must  be  limited  to  the  cor|)orate  injury;  but, 
where  the  injury  resulting  to  a  corporation ' by 
the  breach  of  a  contract  is  the  same  that  woufd 
have  resulted  to  a  natural  person  from  a  like 
breach,  the  rule  of  compen^tion  is  the  Nime. 
This  case  is  wholly  unlike  M.  K.  A  T.  R.  R.  Co., 
V.  City  of  Fort  Scott,  15  Kan.  4W,  where  the  city 
had  granted  the  right  of  way  through  its  streets 
in  consideration  that  the  company  would  build  its 
repair-shops  in  Fort  Scott,  which  the  company 
failed  to  do.  Bv  the  failure  oi  the  company  the 
injury  to  the  city  in  its  corporate  capticity  was 
not  equal  to  the  cost  of  the  improveinejits  con- 
tracted for.  If  the  shops  had  been  built,  they 
would  not  have  become  the  corporate  property  of 
the  city.  Nor  is  this  case  like  one  where  the 
right  of  way  is  granted  upon  conditions,  by  an 
orainanco  operating  as  a  law  merely,  and  the 
way  is  occupied  in  violation  of  the  conditions. 
AVe  need  |iot  stop  to  discuss  the  nature  of  penal- 
ties in  such  cases.  Here  we  have  a  violated  con- 
tract entered  into  by  parties  authorized  to  con- 
tract ;  and  made,  though  by  a  municipal  corpo- 
ration, in  relation  to  its  corporate  affairs.  We 
cannot,  therefore,  see  why  the  ordinary  rule  of 


damages  should  b3  departed  from,  or  why  the  mu* 
nicipal  corporation  should  be  required  to  perform 
the  work  contracted  for  before  instituting  an  ac- 
tion foi-  damages  for  the  breach  of  the  contract. 
Should  a  tax  be  collected  to  pay  for  the  work, 
jind  an  action  then  brought  for  the  purpose  of 
'reimbuising  the  tax-payer?  Surely  not.  Nor 
«  does  it  mater  at  all,  to  the  delinquent  contractor, 
whether  or  not  the  work  which  he  contracted  to 
do,  but  failed  to  perform,  should  ever  ba  aooom- 
plished.  Wh^her  the  damages  realized  in  such 
action  should  be  devoted  to  the  improvement 
contracted  for,  or  to  other  purposes,  is  a  question 
between  the  village  and  it.**  citizens,  with  which 
the  railroad  com  pan  v  can  have  no  concern. 

Judgment  amrmea. 

[This  case  wijl  appear  in  36  O.  S.] 
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Elevator  Company 

J 

Samuel  S.  Brown. 


1.  TiCMiDgco  bron^ht  Ruit  against  thoir  leesnr,  nnder  a 
Hanse  in  tiieir  leHiie  wliicti  entitled  Ihoin,  at  tlieeiid  of 
their  term,  to  fiayinent  for  itn|>n>veincnt8  nlai^c'd  by 
tliem  on  tiie  premises.  Tlie  lesmir  dcfendea  on  the 
ground  that  by  a  oluuae  in  tiie  lease  the  lessees  wttre  re- 
qaired  to  renew,  if  tiie  les8«ir  sliould,  during  the  term, 
**|iun*ha8e  the  title  in  fee  siniplo  to  said  preniises,"  in 
wliich  event  the  lessees  should  not  be  entitled  to  fwy- 
nient  for  improvements  until  the  ezpinttion  of  the  term 
in  renewal ;  and  that  lie  htul,  durin^c  the  originul  term, 
punsliased  such  title  in  fee  simple,  and  given  tiie  leasees 
notice  that  he  required  them  to  renew:  /ie'cf,  tliat  in 
such  action  it  is  not  sufficrlent  for  the  le>sor.  In  proving 
his  title,  to  show  tlmt  he  hail,  during  the  term,  nuide  an 
agreement  with  the  ownen  of  the  fee  for  the  pun^liaae  i»f 
the  premiseK,  the  evidence  further  showing  tliat  he  Imd 
not,  during  tlie  term,  paid  the  purchabe-mouey  ur  re- 
ceived a  I'onveyanci*. 

2.  Whether  temporary  and  partial  orfU|)ancy  of  premi- 
ses by  lessees,  after  the  ezplmtion  of  th««  term  mentioned 
in  the  lease,  should  lie  ret^ardiMi  asininsent  to  or  in  ef- 
fect a  renewal,  nnder  a  clause  in  thf  le<iHe  liy  which  the 
lessees  aui  eed  to  renew  in  i«ase  the  lessor  purchased  the 
title  in  fee  durinB  the  term,  is  to  be  deternnned,  not 
merely  from  pronfofsuoh  octmpjincy,  but  from  the  f<acts 
in  connection  with  such  occupancy. 

M  >tion  for  leave  to  file  a  petition  in  error  to 
reverse  the  judgment  of  the  Superior  Court  of 
Cincinnati. 

Samuel  S.  Brown  and  James  M.  Schoonraacker, 
administrators  of  William  H.  Brown,  brought 
suit  in  the  superior  ciiurt  of  Cincinnati  against 
the  Canal  Elevator  and  Warehouse  Com|>an  v,  a 
corporation,  to  recover  $2,799,  with  interest  trom 
September  1,  1879,  being  the  aist  of  certain  im- 
provements made  hy  said  William  H.  Brown 
and  one  Murphy,  wlnle  in  possession  of  certuia 
real  estate  under  a  lease  from  said  corporation. 
Murphy  having  sold  his  interest  in  the  claim  to 
Brown. 

The  cause  was  heard  in  special  term  on  peti- 
tion, answer,  reply  and  testimony.  The  csourt, 
findingdiiiicult  questions  of  law  and  fact  to  be 
involved,  reserved  the  cause  for  decision  in  gen- 
eral term.  In  the  general  term,  judgment  was 
rendered  in  favor  of  Brown's  administrators  for 
3,023.    This  application  for  leave  to  lile  a    peti* 
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tionin  error  in  this  court  is  made  oii  behalf  of 
the  oorpiinition. 

There  is  no  dispute  about  the  facts.  So  far  as 
it  in  nocessiiry  to  state  them,  they  are  as  follows : 
April  21,  1871,  the  cor|X)rution  leased  to  William 
11.  Bruwn  and  Samuel  B.  Murphv,  partners,  as 
Brown  &  Murphy,  coiil  dealers  in  Cincinnati, 
the  privilege  of  (iccupyin<;  and  using  two  parcels 
of  real  estate,  to  be  used  by  them  in  their  busi- 
ne98,  fmm  May  1,  1871,  until  Sv'ptember  1,  1879. 
The  l3s.<»ees  were  to  furnish  money,  not  exceed- 
ing Si-jSOO.  for  the  erection  of  cou'l  bins  on  the 
premises,  and  pay  certain  rents,  taxes,  &c. 

One  of  the  parcels  of  real  estate  was  held  by 
the  lessor  by  per])etual  leasehold.  With  respect 
to  tire  oChCT  parcel,  it  was  agreed,  in  the  lea.se  to 
Brown  &  Murphv,  "that  in  case  the  said  lessor 
shull,  during  said  term,  purch;ise  the  title  in  fee 
simple  to  said  premises,  the  said  lessees  hereby 
ap;ree  to  bind  thcm^lves  and  their  legal  repre- 
sentatives to  renew  this  lease,  at  the  expiration 
of  said  term,  ♦  ♦  ♦  for  the  further  term  of  eight 
years  from  said  1st  day  (»f  September,  1879,  upon 
tlie  same  terms,  conditions,  covenants  and  agree- 
ments as  above  set  forth."  And  it  was  further 
8ti]mlated,  *'that  ut  the  ex|)iration  of  the  term 
of  this  lease,  or,  in  case  of  renewal,  at  the  expira- 
tion of  such  term  of  renewal,  the  said  party  of 
the  first  p^irt  shall  pay  to  the  said  parties  of  the 
second  part  the  amount  so  furnished  and  paid 
by  them  as  aforesaid  for  the  said  bins  and  im- 
provements, without  interest." 

On  August  30,  1879,  the  lessor  gave  notice  to 
the  lessees  that  it  had  purchased  the  title  in  fee 
simple  to  the  parcel  of  real  estate  referred  to  in 
the  clause  of  the  lease  above  quoted,  and  the 
lessees  were  requested  to  renew  the  lease  in  ac- 
conlance  with  the  requirements  of  such  clause. 

The  premises  referred  to  in  the  notice  had 
been  owned  by  five  persons  as  tenants  in 
conimnn.  Two  of  them  lived  in  Kansas,  where 
their  acknowledgment  of  the  deed  conveying 
the  property  to  the  corporation  was  taken 
September  o,  1879,  and  the  deed  was  entered  of 
record' in  Hamilton  county,  Ohio,  on  September 
19, 1M79.  The  consideration  for  the  premises  was 
t&OOO,  of  which  amount  the  sum  of  $1,000  was 
paid  on  delivery  of  the  deed,  and  a  mortgage  on 
the  premises  was  executed  by  the  corporation  to 
the  grantors  for  the  remaining  15,000. 

\Yiien  the  notice  above  mentioned  was  given 
by  the  lessor,  the  lessees  immediately  declined 
to  renew  the  lease.  On  September  2,  J  879,  they 
vacated  the  premises,  and  within  two  davs 
thereafter  returned  the  keys  to  the  office  of  the 
lessor.  They  left  in  one  of  the  bins  three 
hundred  ana  seventy-five  bushels  of  coal  until 
September  18,  i879,*being  unable  to  dispose  of 
and  cause  it  to  be  removed  before  that  time. 

Stallo,  Kittredge  &  Schoonmacker,  and  A.  B. 
HuBton,  in  support  of  the  motion. 

Sage  A  Hinkie,  contra. 

Oksy,  J. 

This  suit  to  recover  for  the  value  of  improve- 
ments would  have  been  denominated,  under  our 
fi>mier  practicei  an  action  at  law.    Its  nature  is 


not  changed  by  the  blending  of  suits  at  law 
and  in  equity  under  the  general  name  of  civil 
action.  Noris  the  distinctive  character  of  the 
suit  changed  by  the  answer  of  the  corporation, 
in  which  a  recovery  for  rent  is  demanded  U|x>n 
the  ground  that  tnere  was  a  renewal  of  the 
lease.  The  only  contingency  upon  which  the 
lessees  were  required  to  renew,  was  that  the 
bssor  should,  during  the  term  mentioned  in  the 
lease,  "purcliase  the  title  in  fee  simple  to  said 
premises.''  This  condition  was  not  satisfied  by 
a  mere  agreement  for  such  title,  and  the  title 
acquired  subsequentlv  to  September  1,  1879,  was 
not  available  to  the  les-^^or  in  making  defense  to 
the  action  in  the  court  below,  on  the  issue  there 
present<*d. 

The  lessor  insists,  however,  that  the  lessees 
continued  to  occupy  the  premises  subsequentlv 
to  September  1,  1879,  and  nence  must  be  regard- 
ed as  consenting  to  such  renewal.  But  whether 
temporary  and  partial  occupancy  of  premises  by 
lessees  should  be  regarded  as  consent  to  and  'in 
effect  a  renewal,  iinder  such  a  clause  in  a  lease, 
niust  be  determine«l  from  the  circumstances,  ana 
not  merely  from  the  fact  of  such  occupancy. 
Looking  to  the  terms  of  the  notice  to  renew, 
given  by  the  lessor  on  August  30,  1879,  the 
refusal  of  the  lessees  to  renew,  their  removal 
fmm  the  premises  on  September  2,  1879,  and  the 
return  of  the  keys  to  the  office  of  tlie  lessor 
shortlv  thereafter,  we  are  led  to  the  conclusion 
that  there  was  no  act  of  the  lessees  which  should 
estop  them  to  deny  such  renewal.  The  fact  that 
a  small  quantity  of  coal  was  permitted  tore- 
main  in  one  of  the  bins  until  September  18, 
1879,  is  explained  in  the  testimon}',  and  cannot 
properly  lead  to  any  other  conclusion  than  the 
one  idready  stated,  for  the  intention  not  to 
renew  had  already  been  manifested  in  unmis- 
takable form. 

There  is  no  error  in  the  record. 

Motion  overruled. 

[This  case  will  be  in  36  0.  S.] 
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KrIPPNER    v.  BlEBL. 


July  15,  1881. 

Xf1fliffenet*—fSrtUng  Firn  on  One'^9  Prcfni9e9^InJmy  to 
Anoiho',  One  who  neKligeiitly,  setn  a  lire  on  iiiu  own 
land,  and  keeps  it  nc^gligently,  is  JiMble  to  an  artion  for 
an  Injury  done  bv  Ibe  spreading  or  oomniunication  of 
tlie  flrn*  directly  /mm  hiw  land  to  the  pniperty  of  nnother, 
wliether  tbrouKb  tlie  air  or  along  the  ground,  and 
whether  he  might  or  might  not  have  reasonalily  antiui- 
|iated  the  particMilar  manner  and  dlrectiou  In  which  it  ii 
actnaUy  communicated. 

Thedefendant  set  a  Are  in  his  grain  stubble,  after  plough- 
ing around  the  field  to  prevent  tlie  spreading  of  the  fire, 
but  the  fire  ** Jumped"  the  ploughing  and  spread  over 
the  prairie.  The  defendant  attempted  to  put  it  out  the 
same  day.  The  evidence  tended  to  show  that  the  lire  was 
not  actually  eztlnguishod,  but  that  it  continued  to  bum 
siaoalderingly  in  the  dry  soil  of  a  slough  for  two  days, 
when  by  rsMon  of  an  ordinary  change  in  the  dirscUoa 
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nnd  force  of  the  wind  it  bntned  fifrenh,  and  running 
npon  plaintifT's  land,  two  miles  from  wliere  ttie  Are  had 
been  iK*t,  do8troyo«l  property  thereon  belonging  to  him. 
The  a(*tion  wan  for  negligf^noe.  The  answer  admitted  the 
kindling  of  a  fire  by  defendant,  but  denie«l  negligoiice. 
The  dofoildant  ax>peaied  from  au  order  rofmiiug  a  new 
tritil. 

DtCXIKSAN,  J. 

The  defeiitlnnt  presented  several  propositions  to  the 
court,  with  tlie  request  that  the  same  be  given  to  the 
]nry  an  tiie  instructions  of  the  court,  among  which  was 
the  following :  "  Fourth.  If  you  find  that  the  fact  of 
tlie  fire  remaining  in  the  slougli  as  tewtified,  for  two 
nights  and  one  day,  and  then  starting  again,  could  have 
been  foreseen  by  a  man  exorcising  ordinary  prudence, 
under  tiie  circumstances,  then  the  defendant  is  liable; 
but  if  it  could  not  have  been  foreseen  by  ordinary  care- 
fulness, then  he  is  not  liable.  The  defendant  is  only  re- 
sponxibie  for  the  natural  and  proximate,  and  not  for  tiio 
remote,  consequences  flowing  from  his  acts.  If  a  subse- 
quent and  distinct  cause,  intervening  aaer  that  for  which 
the  defendant  is  responsible,  has  caused  the  act,  has  been 
productive  of  the  Injury,  and  if  tliat  was  tlie  immediate 
cause  of  the  injury,  and  but  for  that  no  injury  would 
have  oc'curred,  tlie  defendant  is  not  responsible.**  To 
the  refusal  of  tlie  court  to  give  this  charge  the  defendant 
excepted.  The  court  was  right.  Assuming,  as  we  may, 
that  the  latter  half  of  the  request  correctly  states  tiie 
rule  of  law  In  such  cases,  yet  the  first  part  of  the  charge 
proposed  involves  the  drror  of  leaving  out  of  considera- 
tion the  setting  the  fire,  as  a  ground  of  liability,  which 
might  properly  be  found  by  the  jury  to  have  been  an 
act  of  negligence,  and  the  proximate  cause  of  the  injury. 
It  makes  the  defendant's  liability  to  depend  only  upon 
the  determination  as  to  w^hether  a  prudent  man  could 
have  foreseen  that  event  which  might  have  been  regarded 
by  the  jury  as  a  iiicro  incident  attending  the  fire ;  that 
is,  lingering  and  smouldering  in  the  shmgh,  and 
its  subsequent  bursting  out  afresh.  If,  under  the  cir- 
cnmstances,  the  setting  of  the  fire  was  negllgonve,  which 
directly  produced  the  injury,  the  defendant  might  be 
held  liable,  although  the  staying  of  the  fire  in 
the  slough,  and  its  revival,  might  not  have  Ijeen 
anticlpatttii  by  a  prudent  man.  "A  man  who  neg- 
ligently sets  lire  on  his  own  land,  and  kee|is  it  nog- 
Ugoiitly,  is  liable  in  an  aution  at  otmimon  law  for  any  in- 
jury done  by  the  spreading  or  communication  of  the  fire 
directly  from  his  land  to  the  property  of  anotlier, 
whether  through  (he  alroralong  the  ground,  and  whether 
he  might  or  might  not  have  reasonably  anticipated  the 
particular  manner  and  direction  in  which  It  is  actually 
oummunicated.**    Iliggins  v.  Dewey,  h)?  Mass.  4M. 

It  is  to  be  observed  that  tlie  original  act  of  the  defend- 
ant|  claimed  to  have  been  the  wtongful  cause  of  the  in- 
Jury,  was  continuously  in  operation  from  the  time  of  sot- 
ting the  fire  until  tlio  injury  occurred,  two  days  after- 
wards. No  other  independent  responsible  agency  inter- 
vened, nofj  indeed,  any  other  change  in  natural  otmdl- 
ilpns  tlum  an  ordinary  change  in  the  wind  from  south  or 
■otttli-east  to  south-west,  with  perhaps  some  increase  iu 
its  force.  Under  these  circUinstanoes  it  cannot  be  said, 
as  a  oonclusioii  of  law,  that  the  injury  was  too  remote. 
11.  K.  Co.  V.  Stanford,  12  Kan.  854 ;  Iliggins  v.  Dewey,  9U' 
pru',  Fent  v.  R*y  Co.  59  111.  S49;  Kellogg  v.  R.  R.  Co.  (U. 
H.  C  C  per  Miller,  J.);  Cent.  L.  J.  June  4, 1874,  p.  278; 
OHggs  V.  Fleckenstein,  14  Minn.  81 ;  2  Greeuieaf  on  Ev. 

208:  1  Bouvior  Law  Diet.  tit.   Cteusa  Fruxiuia,  etc.,  and 
isea  cited. 
Older  aiUniied. 
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August  23, 1881. 

Aetinn  on  Note-^Evidence^Croaa-^xammation.  To  a* 
action  upon  a  promissory  note,  one  of  the  makers  ( A 
pleaded  a  discharge  in  liankrnptcy,  and  the  other  (  H 
pleaded  .payment.  It  appeared  that  plaintiff  got  pocnes- 
sion  of  the  note  under  RU»picious  circumstances;  tiiat  he 
was  intimately  acqualnteu  with  A*s  business  affairs; 
that  he  knew  If  was  in  Tact  only  the  snmty  of  A;  that 
I  eforo  the  maturity  of  the  note  *A  had  been  declared  a 
Imnkrupt;  that  plaintiff  had  a  mortgage  crop  on  all  of 
A's  crops.  At  the  suggestion  of  A,  plaintiff  paid  the 
note  at  a  bank,  where  it  had  been  left  for  collection,  with- 
out the  knowledge  of  the  payee,  took  it  unendorsed  by 
tiie,  bank,  and  over  two  years  thereafter  procnred  the 
endorsement  of  the  i^ayee,  "  witliout  recourse/'  for  the 
purpose  of  bringing  suit.  UiK>n  cross-examination  of 
iilaintiff,  defendant.  H,  offt*rea  to  prove  that,  through  a 
Jiirge  course  of  dealings  between  plaintiff  and  A,  plaint- 
iff, without  liaving  consulted  witli  the  payee  of  the  note, 
took  A*B  money  to  the  Imnk  and  p«iid  the  note ;  and  that 
he  held  at  that  time  ali  of  the  property  of  A  in  his 
hands ;  and  that  tlie  pavmeni  of  the  note,  though  nomi- 
nally made  by  plalntltT;  whs  in  fact  made  by  A:  Held, 
the  testimony  should  have  been  admitted. 

The  fact  of  payment  of  the  note  was  provable,  not  only 
by  the  circumstances  attending  the  taking  up  of  it  from 
the  bank,  but  by  those  of  the  relations  existing  between 
A  and  the  plaintiff,  and  their  course  of  dealings  with 
eai*ii  other  in  their  business,  and  with  reference  to  the 
property  of  A. 

A  note  cmce  paid  cannot  be  subsequently  revived  bj 
endorsement  of  the  payee. 

The  m<*aning  of  the  word  relevant,  an  applied  to  testi- 
mony, is  that  It  directly  touches  upon  the  Issues  which 
the  parties  have  made  by  tlieir  pleadings,  so  as  to  assist 
in  getting  at  the  truth  of  It. 

It  will  be  presumed  that  a  demurrer  was  waived  or 
overruled  by  the  Court — ^It  not  appearing  to  have  been 
disp<ised  of— the  defendants,  after  demurring,  having 
answered  separately  to  the  merits  of  the  action. 

Appeal  from  Superior  Court,  Butte  County. 

McKeb,  J. 

Action  upon  a  promissory  note.  On  December  80, 
1875,  Daniel  Al)bey  and  Phillip  Hefftaer  made  and  deliv- 
ered to  Gleorge  Hancock  their  joint  and  several  promis- 
sory note  for  tlie  sum  of  fOOO,  payable  one  year  aft«r 
date,  to  the  order  of  Qeorge  Hancock,  at  the  banking 
house  of  Rideout,  Smith  A  Co.,  in  OroviUe,  with  In- 
terest thereon  at  the  rate  of  one  and  a  half  per  cent,  per 
month  from  date  until  paid.  The  qote  was  left  in  the 
banking  house  of  Rideout,  Smith  A  Co.  for  collection. 

In  November,  1870,  the  paye^  endorsed  it  **  withcat 
recourse,'*  and  immediately  thereafter  the  plaintiff  com- 
menced this  action  upon  it.  To  the  complaint  In  the  ao- 
tlon  the  defendants  filed  a  demurrer,  which  does  not  ap- 
pear by  the  record  before  us  to  have  been  disposed  of ; 
but  the  presumption  is  that  it  was  waived  by  the  defend- 
ants or  overruled  by  the  Court,  as  the  defendants,  after 
demurring,  answered  separately  to  the  iherits— Abbey 
pleading  payment  by  a  discharge  in  bankmpU^,  and 
Hefflner  the  general  denial  and  payment.  Upon  these 
issues  the  case  was  tried  by  the  Court  with  a  Jury, 
Plaintiff  had  verdict  and  Judgment  against  Hefftaer  alone 
for  11,788.42,  fh>m  which,  and  the  order  denying  hia  mo- 
tion  for  a  now  trial,  he  appeals. 

In  the  course  of  the  trial  of  the  caae,  after  the  plalntill 
had  testified  to  the  drcnmstaifces  of  getting  the  note 
from  the  bank,  and  of  Its  subsequent  endorsement  bj 
the  payee,  counsel  for  the  defendant.  In  eroas-enuntna- 
tioa  of  the  plaintiff;  asked  him  the  loUowliig  qoaalloa. 
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ytz:  "Now,  daring  thene  years,  from  lR75uptothiB 
time,  linve  you  been  holding  all  Abbey*M  |irc>pertv? 
Wiiat  pmporty  haH  Abiiey  owutKl  that  you  did  not  hold?y 
Thin  WHS  «>bje«*ted  toon  the  ground  that  it  whs  irrpievnnt 
and  iiiimHt4*rial.  U|w»n  which  counsel  for  derendant 
rrweaiid  made  the  following  offer:  "  We  offer  to  sluiw 
that,  til  rough  a  large  »)urKe  of  dealings  lietween  Moran 
aiiii  Al)l)f*y,  Moran,  \vith<)Ut  having  consulted  with  Han- 
cock, taki-H  Ablje>  'it  money  lo  the  bank  and  pays  tlie 
]iot«;  and  that  he  lieid  at  that  time  nil  of  the  property  of 
Al)bey  in  his  liiind^,  and  that  the  payment  on  that  oT-ca- 
sion,  tiinugii  noiiiinaiiy  made  by  Mnran,  whm  in  fact  made 
bv  Abbiy,  grvtwing  out  of  the  nature  of  the  transiurtions 
of  the  iiartirs.*'  Tlie  same  objei'tion  was  made  to  the  of- 
fer, and  thc^  Court  sustained  the  olijefti<»n,  to  which  the 
defendants  excepted,  and  the  same  in  assigned  as  error. 

The  fact  in  tiie  issue  made  l>y  the  defendant,  Heffner, 
WHS  p»i,vment.  That  ract  was  iirovable  not  only  by  the 
cin-umstunces  attending  tlie  taking  up  of  tli«  note 'from 
the  binik,  but  by  those  of  the  relation  existing  between 
Abijey  and  the  phdntiff,  and  their  course  of  dealing  with 
eiifliotlier  in  iheir  business,  and  with  reference  to  tlie 
prcipiTty  of  Ablx*}'. 

Ii  Hp|>eare<l  by  the  testimony  of  the  plaintiff,  in  his  ex- 
amiuation-in-ehief,   that   he    had   gpot  |K)sse»<sion  of  tlie 
note  in  IsTT  under  very  sus|iicionM  <:ireunist4mceH.    As  a 
nioney-Iend<*r  ho  was  Intimately  acquainted  with  all  of 
Abbey's   business  affairs.    He   knew  that  the  note  had 
beenuiven  by  Abliey  to  secure  payment  of  money  bor- 
rowed by  1dm,  and  that   Heffner   was,  in  fact,  only  the 
surety  of  Abbey,  although  ho  had  signed  the  note  witli 
liim  a^  a  princiiMl.    He  also  knew  that,  liefore  the  ma- 
turiiy  of  the  note.  Abliey  had  becomo  iiiHoIvent,  and  had 
been  d(*chired  and  aiijudgoil  a  Imnkrnpt  Liy  the  Judgment 
of  tlie  United   States   District   Court   for  the  biHtrict  of 
Uilifoniia;  and    lie   had  a** crop  mortgage  up<m  all  of 
Abbey's  «-roiw.    It  w.is  under  tliose  circuiiiMtaiices  tliat 
Abbey  ono  clay  Inforni'Hl  the  plaintiff  he  had  heard  Heff- 
ner was  trying  to  borrow  money  to  take  up  the  noie  in 
quiwtloii,    and    suggested    to    him    **if    he    hail    ihe 
uiuney,    ho  could    take    thn    note    out   of    the   bank 
and  hold    It  himseir,  as  it  was  drawing  good  interest.'* 
8ulely  upcm  that  suggestion,  the  plaintiff,  witiiout  seeing 
tlie  owner  of  the  note,  or  liavinK  an  v  negotiations  with 
him,  or  any  one  else,  for  purchaMng  it,  went  to  the  bank, 
where  the  note  had  Laten  left  for  (collection,  told  the  niaii- 
aghigageiitof  the  bank  to  figure  up  the  principal  and  in- 
terest tiue  u])on  it,  and,  when  the  amount  was  asoc^r- 
taiiied,  he  €f>unte<l  It  out  on  the  counter.    The  agent  t4M>k 
the  money  and  fiassed  the  note  unendorsed  to  the  plaint- 
ili;  who  made  no  request  for  a  traiister  of  ilie  nolo  by  en- 
dorsement or  other%%  ise.    But  he  took  li  and  **  put  it  away 
in  his  Mife  among  the  balaiu«  of  his  |Mi|x*r8,'*  where  it  lay 
lor  over  two  yeiirs,  when  he  took  it  out  to  bring  suit  u|»- 
on  it.    On  talking  it  to  his  lawyer,  he  uas  advised  tliat  It 
ouK'ht  to  be  I  ndorsed  by  the  |iayee.    For  that  purp<is«*  he 
took  the  note  to  Hancock,  to  whom  it  liad  been  given, 
who,  after  many  objeetions  and  mm*h  reluctance,  nnally 
conseiit«*d  to  endorse  it  **  witiiout  rec«tursc.*' 

Aiid  not  only  did  the  plaintiff  obtain  possession  and 
enuorxeinent  oi  the  note  under  suspicious  circumstances, 
but  his  testimony  as  to  tlie  nature  of  Ihe  transaction  Itself 
was  equivocal,  as  Is  apparent  front  his  answers  to  the  fol- 
lowing qiiestlou»s  aski  d  him  by  his  own  counsel : 
'  Q.~Dld  you  pay  the  note  at  the  request  of  Abbey? 
A. — I  paid  it  at  the  request  of  Mr.  Abbey. 
Q.— Did  you  I  my  it  or  buy  the  note? 
A. — I  bought  it  out  of  the  bank. 
'*(^ — Did  30U  satisfy  or  buy  the  note? 
"A. — I  botight  the  note  rigut  out  of  the  bank.*' 
But  from  whom  did  he  buy?    Not  from  the  owner  or  any 
one  authorised  to  sell;  not  even  from  the  agent  of  the  taiiiiL. 
In  hiHexaininathin-in-chief  he  declared :  **I  took  the  note 
up  at  Abbey's  request,  without  seeing  the  owner  or  mak- 
ing any  traue  wltii  him  at  all.    I  knew  Hancocic.  to  whom 
the  note  was  given.    I  never  spoke  to  him  about  buying 
the  note.    *    *    *    I  never  had  a  ui»nversatioii  with  liim 
about  It  until  I  was  going  to  commence  suit  ui^on  it." 

Alter  Biieh  eVldem^  from  the  plaintiff,  the  defendant 
certainly  iiad  the  right,  in  crods-exauilnation  ot  the 
plNintiff,  to  show  thai,  before  and  after  the  bimkruptey 
of  Abbi'y,  and  at  the  time  of  the  tranaetion  with  the  bank, 
by  whicu  the  phiintiff  got  possession  of  the  note,  the 
piaititiff  had  tlte  charge  and  control  of  all  the  pnipeirty  of 
Abbey,  and  that,  by  course  o^  dealings  between  tnem,  he 
hail  held  and  useil  ihe  property  by  the  sanction  of  Abbey, 
■a  security  or  otherwisu,  lor  hla  aastimptiou  of  payment. 


or  payment  of  Abbey*s  debts  or  bills.  Tbeae  cirenm- 
stances  in  eonneetlon  with  the  circumstances  attending 
the  tramcaction  with  the  bank,  would  have  tended  to  ea- 
tabiisii  the  truth  of  the  fiu:t,  which  wvm  alretidv  rendered 
pnihable  by  the  testimony  of  the  plaintiff  lirhlsexami- 
nation-in-chlef,  viz:  Payment  of  the  note  by  the  plaint- 
iff for  Abbf  y,  and  at  his  request.  If  the  note  was  tlien 
paid  it  coula  not  have  been  revived  In  two  vears  after- 
wards by  endorsement.  A  transaction  which  amounts 
to  payment  of  a  note,  cannot  be  transformed 
into  a  transfer  of  It  by  a  suljceiuent  endorsement. 
Such  an  attempt  would  ije  a  fraud  ufton  the  makern  of 
the  note,  and,  as  defendants  to  an  action  n|ion  it,  they 
should  be  allowed  great  latitude  in  nniving  their  di^ 
fense.  When,  therefor,  the  plaintiff,  In  testifying  as  a 
witness,  admitted  that  he  re«-eiv(Hl  the  note  in  i«»iiiro- 
versy  after  maturity,  and  under  circumstances  of  suspic- 
ion, great  latitude  should  have  been  allowed  the  defend- 
ant in  cross-exaniiiiin<.;  him  as  to  all  the  circumstances  or 
coiliiierai  facts  which  were  <*apttble  at  all  of  affording  any 
rea^ionable  presumption  or  inference  of  the  fa«-t  of  my- 
ment.  If  the  facts  offered  tended  in  any  way  to  <<oiisii- 
tute  a  link  in  the  chain  of  proof  whidi  tne  piMintlff  him- 
self had  forg<^l,  they  wore  admissible,  although  alone 
tliev  uiiffht  not  have  been  persuasive  of  the  truth  of  the 
fact  in  isMiie.  Itut,  even  alone,  and  as  afHrmative  evi- 
dence by  defendant,  we  think  they  were  relevant,  because 
they  tended  to  pn>ve  the  isssue.  The  nii*anintf  of  tlie 
word  relevant,  says  the  8iipreme  Court  of  New  York,  as 
applied  to  testimony,*  is  that  it  directly  touches  uikui  the 
issue  which  the  ]iartic«s  have  made  by  their  pleadings,  so 
*as  to  assist  in  getting  at  the  truth  of  It.  It  come^i  from 
tho  French  rdiever,  which  means  to  asnlst.  Whatever 
testinioi\y  was  oftiered  which  wcmld  assist  in  knowing 
which  party  spoke  the  truth  of  the  Issue  was  relevant ; 
and  when  to  admit  did  n«>t  override  other  formal  rules  ox 
evidenc*e,  it  ouglit  to  have  beeu  taken.  (Platiier  v.  Flat- 
ner,  78  X.  Y.  «J.) 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 
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Hon.  W.  W.  BoYNTON,  Chief  Justice:  Hon. 
John  W.  Okey,  Hon.  William  White,  Hon.  W. 
W.Johnson,  Hon.  Geo.  W.  McIlvaine,  Judges. 

Tuesday,  October  4,  1S81. 

OEXERAL  DOCKET. 

No.  115.  Emanuel  O.  Oralghead  et  al  v,  Elisabeth 
Huston  et  al.  Ermr  Ut  the  District  Court  of  Browu 
County.    Judgment  alflrmed.    Ko  further  report. 

No.  123.  R.  Bf.  Bishop  A  Co.  v.  Marvin  B.  Gates.  Er- 
ror to  the  District  Court  of  Lawrence  County.  Judg- 
ment affirmed.    No  further  n^port. 

No.  1'24.  Ohio  Coal  Comrfiiny  v.  Jjoonard  Craig.  Er- 
ror to  the  District  Conrt  of  ^oble  County.  Juogmeut 
ainrnied.    No  further  re|j*»rt. 

No.  126.  Thonms  F.  Wright  v.  Wm.  McConnell  and 
Soott  Kerr.  Error  Ut  the  District  Court  of  Highland 
County.    Judgment  affirmed.    No  further  report. 

No.  127.  LudndaB.  Uray  v,  Austin  Harmon  et  al. 
Error  t4i  the  District  Court  of  Ashtabuhi  Couuty.  Jndi:- 
ment  affirmed.    No  further  rejairt. 

MOTION  DOCKET. 

No.  154.  Sadie  Cavan  v.  The  State  of  Ohio.  Motirn 
for  leave  to  Ule  a  |ietltion  in  error  10  the  Court  of  Com- 
mon Pleas  of  Erie  Couuty.    Motion  overruled. 

156.  German  Aid  Society  v.  Annla  Kummer.  Motion 
to  dismiss  cause  No.  luas.  on  the  General  Docket,  for 
want  of  printed  record.  Motion  passed  for  new  not.oe  of 
time  of  nearing. 

156.  Ohio  ox  rol  Brackney  et  al  v,  Commlssionem  of 
Fayette  County.  Mothm  to  take  cause  No.  579,  on  the 
General  Docket,  out  of  Its  order  fur  hearing.  Motion 
granted. 

157.  Charles  Qeyer  et  al  v.  Francis  Wagner.  Treasnrer. 
Ac.    Motion  to  take  causa  No.  (Nto,  on  the  General 
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Docket,  oat  of  it«  order  for  bearing.    Motion  gmiited. 

I'lK.  FninciM  Wagnfr  v.  John  D.  Looiiiis  et  al.  Motion 
tt)  talce  ciiuae  No.  1118  on  tlie  General  Dockot,  out  of  its 
ordi'f,  for  liearing.    Motion  gninted. 

159^  Fenlinand  Bergman  v.  Tlie  City  of  Cleveland. 
Motion  to  take  causif  No.  HTiS,  on  tlie  Qeneial  Ducket,  out 
of  ita  order  for  hearing.    Motion  overruled. 

160.  Robert  M.  UnderwiKxl  v.  Malinda  Andrews.  Mo- 
tion to  (Iihp4*ii8e  wi  h  iirintiiig  of  ilit*  rei-ord  in  cause  No. 
IIMI,  on  the  Genenil  Docaet.  Motion  granted,  and  it  is 
ordered  tliat  tlie  ciiuite.  No  1131,  on  tlio  (venonil  LkM'ket, 
Ins  advanced  and  beard  with  No  761,  same  docket,  which 
iuv<»ive:*  the  same  question. 

161.  I  -incinnati  Uou'^  of  Refuge  v.  Patrick  H.  Ryan. 
M*  tlon  for  li*ave  to  tile  a  petition  in  error  to  the  Superior 
Court  of  Cincinnati.  Motion  granted  and  cau»e  taken 
out  of  its  order  for  hearing. 

162  John  I'iermont  i*.  Irish  Jlalldlng  Association,  No. 
1.  Motion  for  leave  to  Ale  printed  rocora  in  cause  lt«7,  on 
the  Oenend  Do<*ket.    Motion  granted  and  reinird  Hied. 

164.  Josenlius  Martin  et  al.  v.  Orson  I^apbam  et  al. 
Motion  for  leave  to  tile  printed  re«*onl  in  causie  No  977,  on 
the  0<'nenil  hiM-ket.  Moti(»n  gn^ntcd,  and  tlie  rule  for 
filing  printed  record  extended  for  80  days. 

165.  Jeremiah  Williams  v,  T.  O.  Little.  Sheriff,  Ac.  et 
al.  Motion  to  strike  certain  parts  oi  tlie  bill  of  ezceptiims 
in  cause  No.  5K9,  ou  the  Uenerai  Docket,  therefrom.  Mo- 
tion overruled. 

166.  Weat  Liberty  Building  Association  v.  Nicholas 
Jungkuntz.  Motion  lor  leave  t<»  file  a  pet!tioii  in  error  to 
the  Sujierior  Court  of  (.Incinnati.    Motion  overruled. 

167.  Oiiio  ex  rel..  Attorney  General  v.  Rollin  C.  Pow- 
ers. Motion  to  taltecauso  No.  11136,  on  the  General  Ducket, 
out  of  its  order  for  heating.    Motion  granted. 

168.  President  and  Trustees  of  Montgomery  Co.unty 
Childrens'  Home  v.  Superintendent  and  Trustees  of  the 
O.  S.  and  S.  O.  Home.  Appticntion  for  writ  of  manda- 
mus.   Alternative  writ  uiiowed. 

160.  Charles  Schneider  v.  The  State  of  Ohio.  Motion 
to  takecanse  1U71,  on  the  General  I>o<;ket,  out  of  its  order 
for  hearing.  Motiou  granted,  and  cause  set  for  hearing 
October  4,1881. 

170  Matilda  P.  Hart,  Administratrix  v.  J.  H.  Devor- 
eaux,  licceiver.  Ac.  Motion  to  dispense  witii  priming  in 
eauso  IIM,  on  the  Geueral  Docket.  Motion  imssed  for 
notice. 

171  Jarvis  Pi^stlewalt  et  al.  v.  Trustees,  Pleasant  Town- 
ship, Ac.  Motion  to  take  cause  No.  1021,  on  the  General 
Docket,  out  of  its  order.    Motion  granted. 

172.  Siimuel  A.  Van  Foasen  v.  The  State  of  Ohio.  Mo- 
tion for  i<  ave  to  file  a  petition  in  error  to  the  Court  of 
Common  Pleas  of  Muskingum  County.  Motion  grauted, 
and  cau!<e  taken  out  of  its  order  for  hearing. 

174.  Samuel  T.  Dillingsley  r.  The  State  of  Ohio.  Mo- 
tion to  take  causit  No.  1168.  on  the  Geueral  Docket,  out  of 
its  order.    Motion  granteil. 

Jamea  R.  Hulae  et  al  v,  Eno(*h  T.  Coffland  et  al,  Trus- 
tees of  Jai*kson  Township,  Pickaway  County.  Appli- 
cation of  plaintllA  for  a  restraining  order  in  No.  406.  on 
the  Gi*neral  DtM-ket.    Application  refused. 

The  court  called  cases  NoH.  176  to  226,  both  inclusive. 
Counsel  must  see  that  these  cases  are  prepared  by  the 
time  they  are  nmehed,  otherwise  they  wiU  be  disiuissed. 

SUPREME  COURT. 


Judges  Okey,  Johnson,  White  and  McDvalne,  of  the 
Supreme  C<»urt,  reported  promptly  for  duty  last  week,  af- 
ter the  summer  vacation,  and  entered  earnestly  at  work, 
heiiringMud  disposing  of  motions  and  examining  cases 
on  the  General  Docket.  On  Tuesday  morning  their  re- 
port disposed  of  five  cases  on  the. geueral  docket  Lnd 
over  twenty  motions. 

Tuesday  morning,  forty-one  candidates  for  admission, 
were  present  for  examination.  Their  applications  were 
passed  upon  by  the  omrt  and  a  favorable  report  made  on 
all  of  them.  The  examining  committee  consisted  of 
Hon  W.  J.  Gilmore,  Hon.  J.  D.  Burnett,  E.  L.  Ttiylor, 


Esq:  and  S.  F.  Marsh,  Esq.,  of  Colambua;  Judge  Bucking- 
ham,  of  Newsrk ;  and  P.  H.  Bright,  of  Logan.  The  da^u 
was  one  of  the  flneat  looking  that  has  ever  appeared 
here  for  examination. 

The  ctmrt.  Judge  Okey  presiding,  called  fifty  eases  on 
the  general  docket,  commencing  ^  ith  number  176.  Those 
not  responderl  to  were  marked  submitted. 

After  the  call  of  the  docket,  the  court  heard  oral  lunga- 
mentin  the  case  of  Charles  Schneider  v.  The  State  of  Ohio. 
Error  to  tlie  Court  of  Common  Pleas  of  Hamilton  County. 
Major  C.  H.  Blackburn,  representing  the  plainilfT  in  er- 
ror;  George  K.  Nash,  appearing  for  the  State. 

Chief  justice  ISoynton  expected  to  sail  from  Earope, 
homeward  bound,  last  Thursday,  in  w  hich  event,  be  Is 
expected  in  New  York  the  latter  part  cf  thia  week. 


NEW   ATTORNEYS. 


The   following  applicants  were   admitted  to  pracUi 

yesterday,  by  the  Supreme  Court: 

Charles  Ij.  lloyle,  Springfield. 
Frank  E.  Bliss,  Cleveland. 
William  ilurris,  Danville. 
R(»bert  Sliackleton,  Jr.,  Cleveland. 
F.  L.  Kicliardson,  Ckrdington. 
Francis  8.  Romig,  New  Philadelphia. 
William  L.  Mackenzie,  Lima. 
Warren  F.  Noble,  Tiffin. 
Augustus  Suniniern,  Springfield. 
Charles  E.  Siienoor,  Souienct. 
Owen  Yost,  Somerset. 
John  L.  ZImniernian,  Springfield. 
Isaac  S.  Motter,  Lima. 
DaviM  J.  (*able,  Lima. 
John  B.  McNamee,  Cleveland. 
Edward  Myen,  Warren. 
Walter  Francis,  Little  York. 
G^eorge  Benham,  Norwalk. 
Charles  A.  Leland,  Caldwell. 
Charles  J.  Estep,  Cadis. 
C.  L.  Weems,  Caldwell. 
Thomas  1(.  Shaw.  Lima. 
James  II.  Pbitt.Timn. 

E.  W.  Waybright,  Dayton. 
Moses  P.  Leaverton,  Hillaboro*. 
J.  C.  Rover,  Tiflin. 
Henry  K.  Lee,  Toledo. 
George  W.  lionispert,  Dayton. 
John  Z.  Mansfield,  Ashland. 
(*harle8  C.  Bnitherton,  Piqna. 
W.  W.  Sharpe,  Jefferson. 

F.  E.  hrummond,  St.  ClaiisviUe. 
E.  I>.  Scofield,  Newark. 
Stanley  R  Wilniot,  Chardon. 
S.  R.  Gotshall,  Mt.  Vernon. 


♦  •  » 


SUPREME  COURT  RECORD. 


[New  casee  filed  since  our  last  report,  up  to  Cct.  5, 1881.] 

1184.  Matilda  P.  Hart,  admr'x.  v,  J.  H.  Devereaax. 
Receiver.  Error  to  the  District  Court  of  Trnnibull 
Count  v.  Hutchlns  A  Tuttlti  for  plaintiff;  L.  C.  Jones  for 
defendant. 

118.5.  Townsend  Reed  v,  Michael  Radlgan.  Error  to 
the  District  Court  of  Licking  Ck>unty.  J.  B.  Jones  for 
plaintiff;  Dennis  A  Dennis  for  defendant. 

1186.  Simon  Sherm  in  et  al.  v,  James  H.  Pleroe  et  al. 
Error  to  the  District  Court  of  Wood  County.  J.  B.  Dunn 
lor  plain  tifib;  Tyler  A  Meehan  for  def  Aidants. 

1187.  Frederick  Holts  et  al.  V.  James  Dick.  Error  to 
the  District  Court  of  Richland  County.  A.  J.  Mack  and 
Thomas  McBride  for  plalutlflb ;  Dirlam  A  Leyman  for  de- 
fendant. 

1188.  John  M.  Bankhardt  v,  Johanna  E.  Freeborn. 
Error  to  the  District  Court  of  Cuyahoga  County.  Will- 
aon  A  Sykora  for  plaintiff;  Foster  A  Carpenter  lor  de- 
fendant. 
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COLUMBUS,  OHIO,     :  :     OCT.  13,  1881. 


THE  NATIONAL  REPORTER. 


The  announcement  of  this  forthcoming  pe- 
riodical— ^to  be  issued  by  the  propriesors  of 
the  Ohio  Law  Journal — which  appei^red  in 
No.  49  of  the  latter  paper,  was  sent  to  forty 
thousand  lawyers,  including  all  in  good  prac- 
tice in  the  United  States.  The  expression  of 
concurrence  with  our  own  ideas  as  to  '.he  de- 
sirability of  such  a  publication  has  been  so 
aniversal  and  so  unexpected,  indeed,  Ihat  all 
doubt  of  its  ultimate  and  complete  imccess 
has  given  place  to  a  firm  faith  that  tlie  first 
number  will  mark  a  most  important  ef^och  in 
the  history  of  legal  publications. 

9 

We  therefore  take  our  first  steps,  with  such 

caution  as  the  importance  of  the  enterprise 
demands,  and  in  so  doing  modify  our  original 

purpoHe  by  changing  the  time  of  the  iBSue  of 

the  first  number  of  the  National  Reportbr  to 

January,  1882.  By  this  modification  we  will 
commence  with  tlie  new  year,  and  will  pub- 
lish infuU  all  the  decisions  of  all  the  Courts 
of  last  resort  in  all  the  States  and  Territories 
of  the  United  States — rendered  after  January 
Ist,  1882.  The  terms  will  remain  unchanged. 
The  great  number  of  orders  now  in  our  hands 
will  receive  the  proper  attention  at  the  proper 
time,  and  the  wishes  of  each  of  our  many 
correspondents  will  be  fully  complied  with. 

The  National  Reporter  is  copy-righted 
and  its  appearance  and  continuity  a  foregone 
certainty. 


CONTINGENT  FEES. 


It  has  become  exceedingly  fashionable  for  law 
journals  to  discuss  the  legality  and  morality  of 
Contingent  Fees.  The  opponents  of  this  very 
common  method,  of  paying  attorneys,  may  per- 
haps derive  some  comfort  from  the  fact  in  the 
case  of  Chester  Co.  v.  Barber,  just  decided  in  the 
Pennsylvania  Supreme  Court,  it  was  lield, "  that 
a  contract  by  county  commissioners  to  pay  coun- 
sel a  contingent  fee  out  of  a  fund  sought  to  be  re- 
covered from  the  State  Treasurer,  is  lUtra  mres 
and  therefore  void;  that  the  power  of  county 
commissioners  would  not  extend  in  such 
a  case,  further  than  to  allow  them  to  contract  to 
pay  a  reasonable  compensation,  and  that  an 
agreement  for  any  more  than  this  is  against 
public  policy  and  void."  The  court  avoids  any 
consideration  of  the  legality  of  contingent  fees  in 
general,  or  as  to  whether  the  English  acts 
against  champerty  were  ever  extended  to  Penn- 
sylvania. In  this  case,  the  point  made  by  the 
court  was,  that  the  compensation  agreed  to  be 
paid  as  the  attorney's  fee  was  unreasonable.  That 
certainly  cannot  affect  the  legality  or  otherwise, 
of  the  contingent  fee.  The  court  could  hardly 
say  whether  the  fee  must  be  paid  out  of  a  fund 
in  hand  or  out  of  a  fund  to  be  recovered  by  a  suit 
at  law.  And  we  feel  confident  that  to  that  point 
courts  will  not  soon  proceed. 

The  fact  of  the  matter  is,  that  a  contingent 
fee  in  a  proper  case,  is  precisely  as  legal  and 
as  righteous  as  any  other  fee.  And  the  ability  of 
a  lawyer  to  pay  in  advance  or  the  willingness  of 
the  employee  to  wait  for  his  pay,  until  the  work 
is  done,  is  purely  a  private  matter  and  courts 
and  public  writers  as  well,  who  attempt  to  med- 
dle, would  do  well  to  remember  the  eleventh 
commandment.  Champerty  and  contingent  fees 
are  not  necessarily  combined  or  related  to  each 
other  in  any  way  whatever.  It  might  as  well  be 
said  that  Col.  Bob  IngersoU,  when  he  received  his 
one  thousand  dollar  retaining  fee  for  the  defence  of 
the  Star  Route  Thieves,  became  the  receiver  of 
stolen  goods  or  an  accessory  after  the  fact, 
because  the  one  thousand  dollars  was  a 
part  of  the  stolen  property.  Why  do  not  these 
sticklers  for  high  morality  go  to  the  length  of 
saying,  that  the  money  paid  to  an  attorney  by 
any  thief  is  of  necessity  stolen  money,  and  that 
the  attorney  becomes  partkeps  criminis  in  receiv- 
ing it  and  making  a  defence.  There  would  be 
more  sense  and  more  plausibility  in  that,  than 

in  the  wholesale  denunciation  of  contingent  fees. 
The  whole  matter  may  be  summed  up  briefly: 
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No  righteous  cause  can  be  m  ide  wrong,  and  a 
contract  therein  for  the  payn  at  of  attorney's 
fees  can  not  become  champertous  by  simply 
making  t^e  time  of  payment  or  size,  of  the  fee 
contingent  upon  the  success  of  the  party  in  the 
right.  And  no  unrighteous  cause  can  be  made 
right  and  proper,  legally  and  morally,  by  the 
payment  of  a  fee  in  advance  or  absolutely  free 
from  any  contingencies.  If  any  reasoner  or 
heavy  law-writer  can  change  these  plain  propo- 
sitions let  him  speak. 

In  this  connection  we  may  say  that  the  largest 
single  fee  we  have  ever  known  to  be  paid,  in 
this  State,  was  a  contingent  fee  earned  by  and 
paid  to  Judge  Johnson  of  the  Cincinnati  Bar. 
The  facts  in  that  case  were  peculiar  and  inter- 
esting. The  plaintiff  was  the  widow  of  a  con- 
tractor for  supplies  to  the  Federal  army  in  the 
war  of  1812.  By  the  terms  of  the  contract  the 
contractor  had  agreed  to  furnish  to  the  govern- 
ment a  certain  number  of  rations  at  twenty-five 
cents  per  ration.  Payment  was  to  be  made  upon 
the  delivery  of  the  rations  to  the  quartermaster. 
When  the  British  invaded  the  country  and 
burned  the  capital  a  panic  ensued  and  the  price 
of  flour  and  bacon  ran  up  to  such  a  high  figure 
that  the  contractor  was  unable  to  continue  the 
supply  unless  the  government  paid  him  a  large 
amount  of  money  then  due.  This  the  govern, 
ment  could  not  do,  and  the  contractor  was  not 
bound  to  go  forward — the  government  having 
failed  to  perform  its  part.  The  secretary  of  war 
sent  for  the  contractor  and  told  him  that  there 
was  no  money  in  the  treasury,  and  no  pro- 
visions for  the  army,  and  things  were  in  a  very 
bad  condition  indeed ;  that  if  he  could  or  would 
make  an  extra  effi)rt,  that  the  government  would 
allow  him  forty-five  cents  per  ration  for  all  he 
would  furnish  to  the  army.  The  contractor  did 
make  extra  efforts  and  did  supply  to  the  dose  of 
the  war.  When  a  settlement  was  reachjed  how- 
ever the  government  refused  to  pay  but  twenty- 
five  cents  per  rations-confronting  the  claim  for 
more,  with  the  written  contract,  and  settling 
upon  that  basis.  The  government  claimed 
that  the  verbal  agreement  made  by  the 
secretary  of  war  was  not  good  in  law,  and 
although  not  denied,  was  not  considered  as  bind- 
ing. The  result  was  bankruptcy  to  the  patriot 
and  his  speedy  death.  His  widow  exhausted  her 
own  private  fortune,  which  was  small,  in  feeing 
high-toned  lawyers  who  held  that  contingent  fees 
were  not  christian-like  or  proper,  and  who  like 
all  others  of  that  highly  moral  class,  took  the  fee 


and'slighted  the  work.  After  years  of  litigation 
she  found  her  money  all  gone  and  her  wrongs  no 
more  nearly  righted  than  when  she  began.  She 
then  consulted  Johnson,  than  whom  no  more 
honest  man  ever  lived,  and  offered  him  a  certain 
per  cent,  of  all  he  could  recover.  He  took  the 
case  and  fought  it  bravely  and  successfuly.  His 
fee  when  paid,  as  it  was  in  one  check, 
amounted  to  the  nice  little  sum  of  thirfy-thrm 
thousand  three  hundred  and  thtrfy4hree  dollars.  Had 
this  poor  widow  consulted  an  honest  lawyer  at 
the  start  and  contracted  for  the  payment  of  a 
contingent  fee,  she  would  have  saved  many  long 
years  of  agony  and  the  loss  of  many  thousand 
dollars  paid  to  lazy  scoundrels  with  sham 
honesty  and  no  ability  beyond  a  clamor  for  fees 
in  advance,  and  a  holy  horror  of  any  contract  by 
which  they  would  be  compelled  to  succeed  or  get 
no  fee  whatever. 


♦  • » 


THE  SUPREME  COURT. 


No  report  was  made  by  the  court  this  week, 
owing  to  the  Judges  having  gone  to  their  re- 
spective homes  to  exercise  the  privilege  of  vot- 
ing. The  judges  have  been  busily  engaged, 
having  this  far,  this  month,  disposed  of  some 
eleven  cases  on  the  general  docket,  and  twenty- 
nine  cases  on  the  motion  docket. 

Before  the  court  took  its  summer  vacation,  aU 
cases  up  to  No.  120,  on  the  General  docket,  had 
been  disposed  of.  Cases  up  to  and  including  Na 
137,  are  in  the  hands  of  the  court  for  disposition. 
In  many  cases,  defects  are  apparent  owing  to 
the  absence  of  printing,  filing  of  briefis,  Ac.,  in 
which  event,  when  reached  they  will  be  dis- 
missed. Although  cases  on  the  docket  from  176 
to  225  were  called  last  week,  they  will  not  be 
reached  for  consideration  for  some  weeks  yet. 
However,  attorneys  should  see  to  it,  that  their 
cases  are  fully  prepared  for  the  court,  for  if  not 
so,  they  will  be  dismissed. 

Chief  Justice  Boy  nton  is  expected  on  the  bench 
at  its  open  session  next  week. 


» • » 


OBITUARY. 


Hon.  Thomas  W.  Bwart  died  at  GraavUle,  Llo^iiig 
OooDty,  Friday  last,  October  7th,  in  hia  SSth  year.  Jndge 
Ewart  waa  formerly  a  member  of  the  Waaldngton  Oounty 
bar  at  Marietta.  Laat  winter  he  oame  to  Oolambna,  and 
estabUahed  hia  office  in  the  Convene  building,  where  he 
remained  bat  a  abort  time,  owing  to  growing  ftebleneai^ 
which  compeUed  him  to  return  to  Granville,  where  be 
remained  until  hia  death* 
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The  Pennsylvania  Supreme  Court  has  recently 
oecidcd  the*  somewhat  famous  case  of  Stack  v. 
O'Hara,  from  the  Lycoming  judicial  district. 
*^his  wa8  the  well  known  action  brought  by 
father  Stack,  of  the  Catholic  Church  of  Wil- 
Hamsport,  against  Bishop  O'Hara,  for  damages 
-(or  being  wrongfully  and  unlawfully  removed  by 
the  Bishop  anH  interdicted  from  preaching  at 
W  illiamsport.  The  court  below  decided  ad- 
versely to  the  plaintiff*.  The  plaintiff  held 
that  the  letter  of  the  Bishop  removing  him  was 
an  accusation,  and  that  it  was  the  duty  of  the 
court  to  insist  that  the  vague  and  implied  charges 
in  the  letter  should  be  made  definite.  Justice 
Trunkey,  who  delivered  the  decision,  did  not 
favor  this  idea,  holding  that  iniismuch  as  the 
Bishop  has  the  right  to  make  removals  under 
the  Church  law,  he  need  not  make  specific 
charges.  He  nui}'  dismiss  a  priest  without  as- 
signing any  cause.  He  further  said  that  the 
plaintiff  was  not  deprived  of  his  priestly  func- 
tions, as  he  was  only  prohibited  from  exercising 
them  in  Williamsport,  and  therefore  was  not 
entitled  to  daiaages  on  that  behalf.  Judgment 
of  the  court  below  was  affirmed,  Sharswood 
and  Gordon  dissenting. 

Volume  36,  Ohio  State  Reports  will  be  ready 
for  delivery  to  the  profession  about  October  20. 
The  Ohio  Law  Journal  will  deliver  this  volume 
to  any  part  of  the  State  free  on  receipt  of  $1.76. 

The  U.  S.  Snpreme  Court  convened  ai  Washington, 
Monday  laat,with  Chief  Justice  Waite,  and  Justices  MUler, 
Bradley,  Harlan,  Woods  and  Matthews,  on  the  bench. 


•  ♦  > » 


A  ROMANCE  IN  REAL  LIFE. 


An  Ohio  Tichbqrne  Cask. 


[  Cbrrespondence  Ohio  Law  Jawmal,] 


Mabysville,  Ohio,  Oct.  1881. 

The  old-fashioned  clock  standing  in  the  hall 
of  the  old  American  House  in  this  unromantic 
village  was  striking  eleven  on  Saturday  night 
the  27th  of  November,  1832,  and  the  land- 
lord strode  to  the  wide  hall  door,  flung  it  open, 
and  peered  out  as  was  his  custom  before  putting 
up  the  bars  and  the  shutters  for  the  night.  But 
the  ffood  host  started  back  in  amazement,  for  be- 
fore him  on  the  threshold  stood  a  stranger  tall 
and  powerful,  and  quaintly  dressed.  From  be- 
neath his  buckeye  hat  long  black  hair  fell  in 
waves  and  curls  over  his  broad  shoulders,  al- 
most concealing  even  in  front  the  wide  collar  of 
spotless  white,  which  was  turned  back  over  the 
neck  bands  of  his  coat  and  vest.  White  duck 
breeches  and  top  boots  with  soles  fully  an  inch 
in  thickness  completed  the  attire  of  this  unex- 


pected guest  who  stepped  within — shakine  the 
snow  from  his  hat  and  hair  by  a  toss  of  the  head 
like  a  huge  doR — and  in  a  word  demanded  lodg- 
ing. The  landlord  accustomed  to  the  brusque 
manners  of  that  day  took  a  candle  and  showed 
the  new-comer  to  a  room  on  the  second  floor. 
His  guest  remained  longer  than  guests  usually 
do:  He  occupied  that  same  roam  for  nearly  Jorty-iwo 
years!  He  gave  his  name  as  Robson  Lovett 
Broome,  b,ut  of  his  history,  his  family  or  his 
business,  he  gave  nothing.  He  lived  the  life  of 
a  hermit  although  in  a  public  house.  He  never 
allowed  a  living  soul  to  enter  his  room  after  he 
took  possession  on  that  night — in  1832.  He  was 
his  own  chamber  maid,  bell  boy,,  boot  black  and 
porter.  His  locks  were  proof  against  all  prying 
parties,  and  during  his  frequent  journeys  to^—no 
one  knew  where — which  often  consumed  weeks 
or  months,  his  room  remained  untouched.  He 
bought  lands,  loaned  money,  and  made  his.irreg- 
ular  trips  to  the  unknown  country,  and  this  was 
all  his  employment,  nearly.  He  would  walk  up 
and  down  the  reception  room  of  the  h9tel  for 
hours,  days,  and  weeks,  onl3r  stopping  to  eat  and 
sleep.  He  volunteered  no  information  concern- 
ing himself,  and  answered  no  questions. 

In  1873  he  died,  while  on  the  eve  of  a  marriage 
with  a  widow  in  the  neighborhood.  He  left  no 
will  and  no  writing  to  guide  to  any  discovery 
of  his  relations  or  mmily.  The  proper  authori- 
ties took  charge  ef  his  efiects.  An  administra^ 
tor  was  appointed,  and  his  notes,  mortgages  and 
lands  were  found  to  aggregate  between  150,000 
and  $60,000.  All  efforts,  however,  to  find  who  or 
what  he  had  been,  failed  disastrously.  The 
Broomes  of  New  York  City  attempted  to  estab- 
lish a  line  of  descent  from  one  branch  of  that 
family  to  one  John  Broome  who  had  resided  in 
Ohio,  near  Marietta,  and  who,  they  claimed,  had 
two  children,  a  son  and  da[ughter,  both  of  whom, 
however,  had  disappeared  and  were  supposed  to  be 
dead ;  and  that  this  son  of  John  Broome  was  R.  S. 
Broome,  the  intestate  eccentric  of  Marysville. 
Ohio.  Pending  these  attempted  genealogical 
patchings,  Col,  Robinson,  of  the  law  firm  of  Rob- 
inson &  Piper,  became  the  attorney  for  the  ad- 
ministrator, and,  in  looking  over  some  notes  and 
mortgages  found    pencil  memoranda  as  follows: 

"  Levi  Brewster,  b.  1793,  N.  L.  Ct." 

"Lemuel  Bruce.  Posey  Co.  Ind.,  1818." 

"Lot  Bene,  Butler  Co.,  0.,  1822." 

"Lemuel  Brown,  N.  Y.,  1830." 

And  on  a  separate  slip  the  following : 

"1820,  Woocitefield,  0.,  Lydia  Watterman." 

"1828,  Rochester,  Nancy  Gray." 

It  must  be  confessed  that  this  was  not  much  of 
a  clue.  Yet  by  following  it  up  persistently  and 
shrewdly  Col.  Robinson  discovered  the  facto 
which  follow  and  which  constitute  the  frame- 
work of  a  romance  in  real  life,  as  remarkable  as 
any  on  record. 

Levi  Brewster  was  born  in  New  London,  Con- 
necticut, in  1793.  went  from  home  in  his  early 
young  manhooa  and  appeared  at  Woodsfiela, 
Ohio,  about  1819,  where  he  married  Lydia  Wat- 
terman in  1820.    In  1827  he  abandoned  his  fatn« 
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ily  and  a  year  later  made  his  appearance  at  Ro- 
chester, New  York,  where  after  a  short  tifne  he, 
as  Lemuel  Brown,  married  a  Miss  Nancy  Gray. 

This  lady,  however, did  not  live  long,  although 
the  particulars  of  her  life  and  death  are  shrouded 
in  the  mystery  which  envelopes  so  much  of  the 
life  of  this  strange  guest  of  the  American 
House  ^  the  occupant  for  forty-one  years  of  the 
room  m  which  I  am  writing.  Meantime  it  was 
found  that  a  Lemuel  Bruce  was  known  in  Posey 
county,  Indiana,  in  1818;  that  Lot.  Bene  was  in 
Butler  county,  Ohio,  in  1822,  and  that  Lemuel 
Brown  was  known  in  Columbus,  Ohio,  in  1829. 

The  logic  of  events;  the  similarity  of  the  ini- 
tials; the  identity  of  the  description  of  the 
strange  biped  who  thus  disappeared  and  reap- 
peared; the  thread  of  discovery  beginning  with 
the  memorandum  made  bv  R.  L.  Broome  (or 
found  with  his  effects),  and  running  back  to 
1793,  to  the  birth  of  Levi  Brewster,  iustified  the 
conclusion  that  Levi  Brewster  had  simply 
changed  his  name  a  few  times  and  died  as  R.  L. 
Broome,  and  that  the  heirs  of  Levi  Brewster  were 
entitled  to  the  snug  fortune  in  Col.  Robinson's 
hands. 

He  accordingly  sought  and  found  them.  But 
this  pretty  and  very  romantic  theory  of  the  rise 
and  progress  of  Levi  Brewster  did  not  satisfv 
the  Broome  claimants,  who  came  forward  with 
as  convincing  proof  that  the  hero  of  the  wide 
shirt  collar  anci  forty  years  endurance  of  hotel 
life,  was  really  Robson  Lovett  Broome,  the  son 
of  old  John  Broome,  of  Marietta,  and  accordingly 
courts  and  juries  were  brought  in  to  settle  the 
dispute. 

Things  began  to  look  dark  for  the  Brewster 
claimants,  for  there  were  so  many  breaks  in  the 
history  of  Levi  Brewster  that  much  must  be  left 
to  fancy  in  the  filling  of  it  up;  and  fancy  is  not 
first-class  proof  as  you  well  know ;  but  at  a  most 
critical  moment.  Col.  Robinson  discovered  the 
lon^  lost  daughter  of  old  John  Broome ;  and  ahe 
testified  that  she  never  had  any  brother  Robson 
Lovett  Broome,  nor  any  brother  by  any  name. 
That  spiked  the  Broome  claimant's  guns  most 
efiectuall^.  But  they  rallied,  and  will  prove,  or 
attempt  it — that  the  old  lady — claimed  to  be 
the  daughter  of  old  John  Broome  is  an  imposter 
— ^a  ci'ank — who  has  not  only  deceived  herself 
but  Col.  Robinson  as  well.  And  thejr  will  show 
also  that  Levi  Brewster  was  married  in  1816  to  a 
ladv  in  Berks  county,  Pennsylvania,  and  by  her 
had  one  son  who  still  lives,  and  who,  if  the 
Brewster  claimants  succeed  in  establishing  the 
identity  of  R.  L.  Broome  with  Levi  Brewster, 
will  step  forward  as  the  lawful  heir  which  of 
course'he  is,  having  his  mother!i> .marriage  lines 
and  the  certificate  of  his  own  birth,  and  take 
possession  of  the  estate. 

But  the  Broome  men  also  will  prove  that  R. 
L.  Broome  and  Levi  Brewster  became  fast  friends 
being  fellow  soldiers  in  the  army  of  "Old  Tippe- 
canoe," and  together  during  his  memorable  cam- 
paign. That  they  had  many  adventures  and 
narrow  escapes  from  the  savaees,  then  and  in 
later  yearSi  and  that  Bre  water  finally  was  killed 


by  them,  and    that  the  loss  of  his  friend  made 
Broome  the  moody  eccentric  I  have  described. 

Last  week  the  case  came  on  for  trial  here  with 
"an  imposing  array  of  counsel"  on  both  sides, 
Genl.  Grosvenor,  of  Athens,  conducting  the 
Broome  side  of  the  case — the  defense. 

When  the  plaintiff  had  got  their  evidence  all 
in  and  rested,  the  defense  allowed  a  decree  to  be 
entered  for  the  former,  and  appealed  to  the  dis- 
trict court.  The  defense  thus  gets  the  plaintiff's 
case  and  reveals  nothing  of  the  line  ot  defense. 
Now  if  this  is  not  a  romantic  case,  you  may 
withhold  my  salary  for  two  months. 

The  very  peculiar  facts  and  fancies  of  this 
case  makes  it  one  of  the  most  remarkable  in  the 
annals  of  jurisprudence  in  this  country.  The 
son  of  Levi  Brewster  was  here  during  the  trial, 
a  man  of  about  sixty,  who  remembers  seeing  his 
father  when  he  was  about  ten  years  of  age,  he 
having  returned  for  a  few  days  before  finally  dis- 
appearing. The  old  lady  presented  as  the 
daughter  of  old  John  Broome,  of  near  seventy, 
was  also  one  of  the  attractions  of  Court  week. 
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COMMISSIONERS  OF  APPEALS  OF  TEXAS. 


The  Western  Union  Telegraph  Co. 

V. 

Bertram  and  Moeller. 


I.  The  oorrect  rule  for  tbe  meaaare  of  damages  for 
breach  of  contract  in,  that  a  party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contraot  woald 
have  contemplated  as  following  from  its  breach  if,  at  the 
time  they  entered  into  it,  ihey  had  bestowed  proper 
attfnt.on  upon  the  subject,  and  had  been  fully  InfonucMi 
of  the  factH. 

IT.  In  the  absence  of  evidence  to  sustain  the  Judic- 
ment  of  the  court  kielow,  sitting  as  a  Jury,  this  court  wUl 
not  let  it  stand. 

III.  A  bill  of  lading  oorupies  the  same  position  as 
other  private  wrltins,  and  its  execution  must  be  prov^en 
before  it  is  admitted  in  evidence. 

Appeal  from  Travis  County. 

Appellee  sued  appellant  in  the  County  Court 
of  Travis  County  for  the  recovery  of  alleged 
damages  occasioned  by  failure,  on  part  of  appel- 
lant, to  tran^(mit  a  telegraphic  messase.  Ap- 
pellant demurred  to  the  petition  and  pleaded  a 
general  denial.  The  demurrer  was  overruled 
and  the  case  tried  bv  the  court,  and  judgment 
rendered  for  plaintiiis  for  $271.8&  The  (kfend- 
ant  appealed. 

The  petition  alleges  that  on  November  13, 
1879,  defendant  was  and  long  had  been  owner 
and  operator  of  a  line  of  telegraph  connecting 
tbe  cities  of  Austin,  Texas,  and  New  Orleans, 
Louisiana,  and  offered  to  the  public  to  transmit 
correctly  for  hire  such  messages  as  might  be 
presented  and  given  them  to  be  sent  from  said 
Austin  to  New  Orleans,  in  each  of  which  it  had 
offices. 

That  on  the  12th  day  of  November,  1879,  peti- 
tioners were  engaged  in  business  as  wholesale 
grocers  in  said  Austin,  and  desiring  to  purchase 
a  large  quantity  of  sugar  in  the  rfew  Orleans 
market,  they  did,  on  the  morning  at  the  12th 
day  of  November,  order   from  the  firm   of   A. 
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Thompeon  A  Co.,  sagar  dealers  in  New  Orleans, 
through  their  agent  in  Austin,  one  Chatles 
Maillott,  ninet]r-flve  barrels  of  sugar^  to  be 
shipped  to  petitioners  as  soon  as  said  order 
should  reach  said  A.  Thompson  &  Co..  in  the 
course  of  mail :  that  at  the  time  said  order  was 
siven  to  said  Maillott,  as  aforesaid,  the  price  to 
06  paid  for  said  sugar  was  agreed  upon  by  and 
between  him  and  petitioners. 

That  said  ninety-five  barrels  of  sugar  weighed 
21J51  pounds;  that  in  the  afternoon  of  said 
12th  day  of  November,  after  said  order  had  been 
given  by  petitioners  to  said  Maillott,  as  afore- 
said, petitioners  received  an  offer  from  other  and 
different  dealers  in  sugar  to  sell  them  a  like 
Cjuantity  and  quality  of  sugar  to  that  embraced 
in  said  order  given  to  said  Maillott  at  a  price 
one  and  one-fourth  cents  per  pound  lera  than 
that  agreed  upon  by  them  and  the  said  Maillott. 

That  petitioners  desiring  to  avail  themselves 
of  the  decline  in  the  market  and  of  said  second 
offer,  at  once  ordered  from  said  dealers  in  sugar  a 
like  Quality  and  quantity  of  sugar  to  that  em- 
bracea  in  the  order  given  by  them  to  said  agent 
of  Thompson  &  Co. 

That  after  the^  had  ordered  said  sugar  at  the 
lower  price,  desiring  to  countermand  the  order 
given  to  A.  Thompson  &  Co.,  petitioners  did,  on 
the  morning  of  the  13th  day  or  November,  1879, 
deliver  to  defendant,  at  its  ofi&ce  in  Austin,  the 
following  message,  to  be  transmitted  by  defend- 
ant without  delay  to  said  A.  Thompson  &  Co., 
at  New  Orleans,  viz : 

Austin,  November  13, 1879. 

A.  Tkiniq>aon  d  Ob.,  New  Orleans  : 

Cancel  order  given  Maillott  yesterday. 

BeKTRAM  &  MOELLEB. 

That  message  was  written  on  one  of  the  mess- 
age blanks  of  defendants,  furnished  petitioners 
for  that  purpose ;  that  when  petitioners  so  de- 
livered said  message  they  paid  in  money  the 
price  charged  and  deman<lea  by  defendant  for 
the  transmiraion  thereof;  that  defendant,  after 
receiving  said  message  from  petitioners  instead 
of  transmitting  the  same  to  their  office  in  the 
city  of  New  Orleans,  to  be  delivered  to  snid 
Thompson  &  Co.,  as  they  had  agreed  and  bound 
themselves  to  ao,  negligently,  willfully  and 
carelessly  transmitted  and  directed  said  message 
to  the  office  of  defendant  in  the,  city  of  New 
York,  which  was  not  an  office  on  the  line 
through  which  said  message  should  properly 
pass  in  transit  from  Austin  to  New  Orleans. 

That  afterwards,  to-wit,  on  the  evening  of  the 
same  day  the  defendants'  agent  in  New  York 
telegraphed  to  the  agent  of  defendant  in  Austin 
that  he  was  unable  to  find  the  firm  of  A. 
Thompson  &  Co.,  and  reauested  a  more  particu- 
lar aadress,  which  said  message  (from  New 
York^  was  duly  received  by  defendant  at  its 
Austin  office  on  said  day,  and  thereupon  the 
agent  of  defendant  at  Austin  being  so  apprised 
that  a  mistake  had  occurred  in  the  transmission 
of  said  message,  and  that  it  had  been  sent  to 
New  York  in^ead  of  New  Orleans,  at  once  tele- 


graphed to  the  New  York  agent  of  defendant  to 
destroy  said  message. 

That  defendant  never  did  transmit  nor  at- 
tempt to  transmit  said  message  to  A.  Thompson 
&  Co.,  as  it  had  obliged  itself  to  do.  and  that  in 
consequence  of  its  gross  negligence  and  careless- 
ness, as  aforesaid,  said  message  was  never  deliv- 
ered to  nor  received  by  said  A.  Thompson  & 
Co. ;  that  had  defendant  transmitted  saia  mess- 
age as  it  agreed  to  do,  it  would  have  reached  said 
A.  Thompson  &  Co.  before  they  received  the 
order  given  by  petitioners  to  said  Maillott,  as 
aforesaid,  but  as  the  said  A.  ThompsoYi  db  Co. 
did  not  receive  said  message  from  petitioners 
cancelling  said  order,  they  filled  said  order  for 
ninety-five  barrels  of  sugar  on  the  fifteenth  day 
of  November,  1879,  and  shipped  same  to 
plaintiffs. 

That  petitioners  were  compelled,  by  the  negli- 
gence of  defendants,  as  aforesaid,  to  receive  said 
sugar  upon  its  arrival,  and  pay  therefor  the  sum 
of  S2,209,  the  price  agreed  upon  by  petitioners 
and  A.  Thompson  A  Co.,  whereby  petitioners 
were  damaged  $271.88,  being  the  difference  be- 
tween the  price  paid  for  said  sugar  and  the 
price  for  wnich  petitioners  could  have  bought 
the  same  in  the  New  Orleans  market  at  said 
time  had  the  defendant  delivered  said  message 
cancelling  said  order,  as  it  agreed  and  undertook 
to  do. 

That  petitioners  have  been  further  damaged 
$100,  being  interest  from  November  16^  1879,  to 
date  of  suit  on  said  $2,209,  paid  for  said  sugar, 
which  amount  petitioners  were  compelled  to  pay 
by  reason  of  the  gross  negligence  of  defendant, 
as  aforesaid.    Prayer  for  $371.88  and  costs. 

Watts,  J, 

In  the  transmission  and  delivery  of  messages, 
telegraph  compnnies  must,  from  the  nature  oi 
the  business  in  which  they  are  engaged,  and 
their  relations  to  the  general  public,  be  held  to 
a  strict  rule  of  diligence.  They  accept  benefits 
and  franchises  granted  by  law,  including  the 
extraordinary  right  of  eminent  domain. 

The  consideration  that  induces  the  public  to 
confer  these  rights  and  franchises  is,  that  it  may 
thereby  be  furnished  with  a  safe  and  speedy 
means  for  the  prompt  transmission  of  informa- 
tion between  pmces  remote  from  each  6ther. 

And  as  these  corporations  are,  on  the  one 
hand,  created  for  the  accommodation  and  con- 
venience of  the  public,  and  on  the  other  organ- 
ized and  pui  in  operation  for  the  mutual  profit 
of  the  members,  the  law  assigns  them  a,  kind  of 
dual  position;  In  their  relations  to  and  with 
the  public,  they  are  deemed  a  kind  of  public  in- 
stitution, and  m  respect  to  their  internal  affairs, 
that  is  among  the  members,  the^  are  deemed 
strictly  private.  The  law  recognizes  this  two- 
fold character  of  these  corporations  and  regu- 
lates and  determines  rights  accordingly. 

The  almost  instantaneous  transmission  of 
ideas  to  the  greatest  distance  by  means  of  a  pe- 
culiar application  of  electricity  to  a  wire  where- 
by certain  sounds  are  made  to  represent  letters 
which  are  to  be  formed  into  message?,  express- 
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ing  with  precision  the  ideas  intended  to  be  con- 
veyed, requires  great  skill  and  unceasing  care. 

Often  the  most  important  matters  financial 
and  otherwise  are  dependent  upon  the  correct 
transmission,  reading  and  rendering  of  these 
signals  or  sounds  so  that  the  exact  idea  intended 
shall  be  communicated  to  the  party  to  whom  the 
message  is  sent. 

The  duties  assumed  by  these  companies  in 
this  respect  are  truly  delicate,  difficult  and  im- 

Sortant.     As  a  consideration  for  assuming  these 
uties,  the  public  grants  to  them  corporate  exist- 
ence with  its  attending  rights  and  benefits. 

Besides,  as  a  condition  precedent  to  the  as- 
sumption of  responsibility,  they  arc  authorized 
to  demand  and  receive  full  compensation,  to  be 
fixed  by  themselves,  for  the  service  to  be  ren- 
dered. Such  being  the  case  they  should,  upon 
principle,  be  held  to  the  greatest  care  in  the 
selection  of  the  instruments  to  be  used  and  the 
agents  to  operate  them,  and  a  failure  in  this  re- 
gard will  render  the  company  liable  to  any  per- 
son injured  by  reason  of  such  failure,  ft  is  a 
well  known  fact,  however,  in  the  science  of 
telegraphy,  that  owing  to  electric  currents  and 
the  piesence  of  unusucu  quantities  of  electricity 
occasionally  found  along  the  line,  that  although 
a  message  may  be  forwarded  or  rather  started 
with  the  most  exact  precision,  it  may  be  en- 
tirely interrupted,  or  the  sounds  or  signals  so 
changed  that  a  dififerent  meseage  is  received 
from  that  which  was  sent. 

Therefore,  it  would  be  unreasonable  to  require 
these  corporations  to  insure  against  causes 
which  no  amount  of  foresight  or  caution,  upon 
their  part^  could  overcome.  But  as  they  pos- 
sess peculiar  facilities  for  establishing  the  ex- 
istence of  these  interposing  and  disturbing 
causes,  the  burden  is  upon  them  to  do  so  when 
they  seek  to  excuse  upon  that  account.  It  is  now 
the  general  and  accepted  rule  that  where  it  is 
shown  that  the  message  was  received  by  the 
company  and  not  delivered,  or  delivered  in  a 
materially  altered  or  changed  condition,  that  a 
prima  fade  case  of  negligence  is  made  against 
the  company,  and  the  buraen  is  upon  it  to  show 
that  the  failure  was  the  result  of  these  unavoid- 
able caujses. 

In  the  consideration  of  the  case  before  us, 
these  general  principles  will  be  kept  in  view,  as 
the  law  of  the  cose,  so  far  as  applicable  to  the 
points  made  and  urged  by  the  parties. 

It  is  claimed  that  the  court  erred  in  overrul- 
ing the  general  demurrer  to  the  petition,  and  in 
supix)rt  of  this  objection  it  is  assumed  that  no 
cause  of  action  is  stated  therein. 

The  pith  or  gravamen  of  the  action,  as  shown 
l)y  tlie  petition,  is,  tliat  the  appellees  delivered 
to  the  operator  at  Austin  the  mesnage  and  paid 
lo  hiia  the  compens^ition  for  its  transmission 
and  delivery  to  A.  Thompson  ct  Co*,  at  New 
Orleans  ;  that  the  message  was  not  delivered  ac- 
ci>rding  to  the  contract,  and  by  reason  thereof 
the  appellees  were  compelled  to  pay  $271.88 
more  for  the   sugar  than  they  would   have  paid 


had  the  message  been  delivered  promptly,  as 
was  contemplated. 

In  the  case  of  Griffin  v,  Colver,  16  N.  Y.  480, 
Selden,  J.,  treating  of  the  measure  of  damages, 
said  :  The  party  injured  is  entitled  to  recover 
all  his  damages,  including  gains  prevented,  an 
well  as  losses  sustained. 

Chief  Justice  Earl,  in  the  case  of  Leonard  v. 
New  York  Telegraph  Co.,  41  New  York,  544, 
considering  the  same  subject,  said :  It  is  not 
required  that  the  parties  must  have  contem- 
plated the  actual  damages  which  are  to  be 
allowed,  but  the  damages  must  be  such  as  the 
parties  may  fairly  be  supposed  to  have  contem- 
plated when  they  made  the  contract.  Parties 
entering  into  contracts  usually  c^onteinplate  that 
they  will  be  performed,  and  not  that  they  will  be 
violated.  They  very  rarely  actually  contemplate 
any  damages  which  woula  flow  from  any  breach, 
and  very  frequently  have  not  sufficient  informa- 
tion to  know  what  such  damages  would  be,  as 
both  parties  are  usually  equally  bound  to  know 
and  be  informed  of  the  facts  pertaining  to  the 
execution  or  breach  of  a  contract  which  they 
have  entered  into. 

I  think  a  more  precise  statement  of  this  rule 
is,  that  a  party  is  liable  for  all  the  direct  dam- 
ages whicn  both  parties  to  the  contract  would 
have  contemplated  as  following  fi-om  its  breach 
if,  at  the  time  they  entered  into  it,  they  had 
bestowed  proper  attention  upon  the  subject,  and 
had  been  fully  informed  of  the  facts.  We  are 
of  the  opinion  that  the  rule  thus  stated  by 
Chief  Justice  Earl  is  the  law  that  should  be  ap- 
plied in  cases  where  damages  are  claimed  on  ac- 
count of  a  breach  of  contract. 

In  this  cose  the  breach  of  the  contract  is  dis- 
tinctly and  clearly  stated,  and  that  as  a  conse- 
quence of  that  breach  appellees  were  compelled 
to  pay  S271.88  that  they  would  not  have  paid 
haa  appellant  complied  with  the  contract. 
And  had  the  parties  bestowed  proper  attention 
upon  the  subject,  and  had  been  fully  informed 
01  the  facts  as  they  are  alleged  in  the  petition, 
it  is  clear  that,  as  a  consequence  of  a  breach  of 
the  contract,  that  the  damages,  as  alleged,  would 
have  been  in  the  contemplation  of  tne  parties. 

The  expenditure  of  money  rendered  necessary 
solely  by  a  breach  of  contract,  constitutes  8ul>- 
stantial  damages  for  which  an  action  may  be 
had. 

It  is  urged  that  the  petition  shows  that  the 
contract  with  respect  to  the  purchase  of  the 
sugar  had  progressed  ho  far  between  appellees 
and  A.  Thompson  &  Co.,  that  it  could  not  have 
been  cancelled  except  upon  the  consent  of  the 
latter. 

As.suming  this  to  be  true,  still  it  must  be  re- 
membered that  it  is,  in  effect,  alleged  that  if  the 
message  had  been  delivered  the  sugar  would  not 
have  been  shipped  to  them. 

We  conclude  that  the.  court  correctly  over- 
ruled appellants  general  demurrer  to  the  peti- 
tion. 

It  is  claimed  that  the  court  erred  in  admitting 
as  evidence  the  bill  of  lading  dated  November 
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15, 1879,  signed  Fred  Cook,  over  the  objection  of 
appellant.  On  the  trial  in  the  court  below  it 
wa9  shown  that  appellees  had,  on  the  12th  day 
of  November,  1879,  accepted  A.  Thompson  & 
Co.'8  proposition  and  hiad  ^iven  their  order  to 
Maillott,  the  agent  of  A.  Thompson  &  Co.,  for 
the  sugar,  who  testified  that  he  immediately  sent 
the  order  by  telegraph.  Appellants  claimed 
that  the  message  countermanoing  the  order  was 
delivered  by  them  to  the  operator  at  Austin  on 
the  day  after;  that  is,  on*  the  13th  day  of 
November,  1879;  there  is  no  evidence  outside 
the  bill  of  lading  found  in  the  record  that  tends 
to  show  that  the  sugar  was  not  shipped  on  the 
day  before  appellants  delivered  the  message  to 
the  Austin  operator.  This  was  a  material  fact, 
and  the  burden  was  upon  appellees  to  show  that 
if  the  message  had  been  promptly  delivered  to 
A.  Thompson  &  Co.,  that  it  would  have  reached 
them  before  the  sugar  was  shipp^^d. 

Stating  the  proposition  in  a  different  form, 
the  burden  was  upon  appellees  to  show  an  in- 
jury resulting  from  the  non-delivery  of  the 
meosage  to  entitle  them  to  recover  in  this 
action. 

And  it  is  certainly  true  that  if  the  sugar  was 
in  transit  before  the  message  countermanding 
the  order  was  delivered  to  the  Austin  operator, 
that  no  injury  could  have  resulted  in  the  par- 
ticular matter  asserted  in  the  petition  to  appel- 
lants. Evidence  to  establish  tne  fact  was  neces- 
essary.  and  while  the  bill  of  lading  might  not 
fumisn  very  conclusive  evidence  that  the  sugar 
was  shipped  after  the  time  the  message  should 
have  been  delivered,  it  does  tend  to  show  that 
fact,  and  constituies  the  only  evidence  in  the 
record  with  respect  to  that  matter.  Therefore, 
if  the  same  was  improperly  admitted,  it  would 
be  a  material  error  and  such  as  would  likely 
work  an  injury  to  the  appellant. 

The  bill  of  lading  and  accompanying  letter  did 
not,  in  whole  or  in  part,  form  the  basis  of  any 
pleadings  in  the  case.  They  were  private  writ- 
ing8  to  which  appellant  was  an  entire  stranger. 
And  it  is  elementary  law  'that  private  writings 
which  do  not  constitute,  in  whole  or  in  part,  the 
basis  of  the  pleading,  is  not  admissible  in  evi- 
dence without  first  proving  their  execution.  A 
bill  of  lading  occupies,  in  this  respect,  the  same 
position  as  any  other  private  instrument,  and  if 
the  same  purports  to  be  signed  by  a  clerk  or 
servant,  the  agency  of  such  clerk  or  servant 
must  also  be  proven.  Abbotts'  Trial  Evidence, 
664 ;  Rena  i7.  Sumers,  88  Tex.  760. 

It  is  our  conclusion  that  the  admission  of  this 
evidence  constitutes  such  error  as  ought  to  re- 
verse the  judgment.  To  entitle  appellees  to 
recover  in  this  case,  the  burden  is  upon  them  to 
establish  the  three  following  propositions : 

1.  That  the  appellants  unaertook  to  transmit 
and  deliver  the  message. 

2.  That  it  failed  to  transmit  and  deliver  the 
same  as  agreed. 

8.  That  appellees  were  damaged  by  reason  of 
the  fiulure.    Abbott's  Trial  Evidence,  604. 


Appellants  claim  that  the  judgment  of  the 
court  is  not  sustained  by  the  evidence. 

The  finding  of  the  court  upon  the  evidence  is 
entitled  to  the  same  consideration  as  would  be 
given  to  the  verdict  of  a  jury. 

This  rule  has  regard  in  its  application  to  the 
credibility  of  witnesses  and  the  weight  to  be 
given  to  their  testimony. 

But  it  has  no  application,  however,  to  the 
question  here  presented,  which  is,  that  there  is 
not  sufficient  evidence  in  the  record  giving  to  it 
full  weight  to  sustain  the  judgment  of  the  court. 
It  is  not  a  (question  of  preponderance,  but  an 
absence  of  evidence. 

The  record  indisputably  establishes  the  first  of 
the  three  propositions  stated  above. 

Appellant  insists  that  the  evidence  fails  to 
establish  the  second  proposition,  that  is,  it  fails 
to  show  that  the  message  was  not  delivered. 

To  establish  the  default,  appellees  proved  that 
on  the  morning  of  the  13tn  day  of  November, 
1879,  they  delivered  to  the  operator  at  Austin 
the  message  in  question  and  paid  the  charges 
for  its  transmission  and  delivery ;  that  the  same 
was  immediatelv  sent,  properly  addressed  to  A. 
Thompson  &  (Jo.,  New  Orleans ;  that  the  mess- 
age was  sent  to  Galveston  and  repeated  from 
that  place ;  that  soon  afterviards,  the  same  day, 
an  office  dispatch  was  received  at  Austin  by  the 
operator  from  the  Galveston  repeating  office 
purporting  to  be  from  New  York,  to  the  efiect 
that  New  York  could  not  find  Austin's  A. 
Thompson  &  Co.  The  operator  reolied  through 
the  Galveston  repeating  office  tnat  it  was  a 
mistake  and  to  destroy  the  message.  The 
Austin  operator  made  no  further  effort  to  send 
the  messaee,  and  did  not  notify  appellees,  al- 
though well  acquainted  with  them,  of  the  re- 
ceipt of  the  office  message  from  New  York. 

This  is  all  the  evidence  in  the  record  tending 
to  show  that  the  message  was  not,  in  fEU'.t,  deliv- 
ered to  A.  Thompson  &  Co.  The  evidence  of 
neither  of  the  members  of  that  firm  is  found  in 
the  record. 

The  operator  testifies  that  when  he  received 
the  New  York  message,  that  he  replied  that  it 
was  a  mistake,  that  the  message  was  intended 
for  New  Orleans,  and  to  destroy  the  same. 

The  reasonable  conclusion  to  be  drawn  from 
the  evidence  is,  that  all  of  the  messages  passed 
through  the  repeating  office  at  Galveston,  and 
that  the  mistake  in  sending  that  in  question  to 
New  York  instead  of  New  Orleans,  most  proba- 
bly ocjcurred  in  the  Galveston  repeating  office, 
and  as  the  attention  of  that  office  must  have 
been  called  to  the  mistake  by  the  New  York 
enquiry,  it  is  most  reasonable  to  suppose  that 
the  same  would  there  be  corrected. 

We  are  not  prepared  to  say  but  that,  in  the 
absence  of  proof,  tne  presumption  ought  to  be 
indulged  that  the  repeating  office  corrected  the 
mistake  rather  than  presume  negligence. 

Appellant  also  claims  that  the  evidence  falls 
to  show  an  injury  by  reason  of  the  supposed  de- 
fault in  delivering  the  message.  In  this,  the  evi- 
dence shows  such  a  contract  between  appellees 


186 


THE    OHIO    LAW   JOXJBNAL. 


and  A.  Thompson  &  Co.,  that  it  would  not  be 
subject  to  cancellation  without  the  concurrence 
ana  consent  of  A.  Thompson  &  Co. 

As  to  this  question  the  record  shows  that  ap- 
pellees had  made  a  proposition  to  A.  Thompson 
&  Co.  tp  purchase  the  sugar.  This  was  made 
through  Maillott,  the  agent  of  A.  Thompson  & 
Co.  The  proposition  as  made  was  declined  and  a 
difTerent  proposition,  with  respect  to  the  pui- 
chase  of  tne  sugar,  was  submitted  to  appellees, 
which  they  accepted  and  the  sugar  was  ordered 
accordingly  by  Maillott. 

The  evidence  is  conflicting  as  to  the  under- 
standing between  Maillott  and  appellees  with 
reference  to  the  latter's  right  to  countermand 
any  orders  given  for  ^oods  before  the  same  were 
filled  or  the  goods  shipped. 

And  while  the  evidence  shows  a  contract  of 
purchase  binding  in  law,  we  would  not  be  au- 
thorized in  holding  that  the  court  found  with- 
out evidence  upon  this  point.  Moeller  testifies 
that  his  firm  had  an  understanding  with  Mail- 
lott that  any  order  taken  by  the  latter  was  sub- 
ject to  countermand  by  either  party  before  filling 
or  before  the  goods  were  shipped. 

We  award  that  the  judgment  be  reversed  and 
the  cause  remanded. 

Award  of  Commissioners  examined,  opinion 
adopted,  and  the  judgment  reversed  and  cause 
remanded. 


SUPREME  COURT  OP  CALIFORNIA. 


Pboplx,  Rbspondxnt, 

V. 

J.  R.  Fbilxn,  Appbllant. 


August  22,  1881. 

Biffom^^Proqft/  JP\jrmer  MaarrSagt  wnd  Life  of  First 
Wife  Neeeaaary*  In  a  trial  on  an  Indiotment  or  informa- 
tion for  bigamy,  to  make  oat  a  case  on  the  part  of  the 
prosecution,  the>lr«tand  second  marriage  must  be  proved, 
and  it  moat  also  be  proved  that  the  former  lioaDuid  or 
wife  was  aUve  when  the  second  marriage  was  entered 
into. 

InstrueUon  as  to  PresunmtUm  of  Obntiimanee  qf  Life 
from  Proof  of  Prior  JSxisCaue.  It  is  error  to  instruct 
the  jurv  upon  the  trial  of  a  charge  of  bigamy  that  in 
determining  whether  the  wife  of  the  former  marriage 
was  living  when  the  second  marriage  took  piece,  they 
may  act  upon  the  rule  of  law  that  when  a  fact  is  once 
shown  to  have  existed,  the  law  presumes  its  continuance  ; 
and  since  it  had  been  shown  that  the  former  wifB  was 
alive  two  or  three  or  four  years  prior  to  the  second  mar- 
riage, the  law  presumes  that  she  continues  to  live,  upon 
which  presumption  of  law  they  are  authoriied  to  act  in 
determining  whether  the  former  wife  was  living  at  the 
date  of  the  necond  marriage. 

Presumption  of  lAfe  of  First  Wife.  In  a  bigamy  case 
there  is  no  presumption  against  a  defendant,  from  the 
fact  of  proof  of  ezlstence  of  former  wife  that  such  exist- 
ence continued  at  the  date  of  second  marriage.  The  Is- 
sue on  such  point  must  be  left  to  the  Jury  to  be  deter- 
mined as  a  matter  of  fact,  upon  such  reasonable  infer- 
ences as  the  evidence  suppUes,  free  from  any  presump- 
tion of  law.  f  *-      ,  J  y  y- 

FamHu,  The  word  ^'family"  does  not  necessarily  in- 
clude wife.  Such  word  is  frequently  applied  to  bhfldren 
alone. 

Arrest  of  Jtutffment^Demurrfi;  By  failing  to  demur 
speclaliy,  a  defendant  is  precluded  from  moving  in  ar- 
rest of  judgment  on  grounds  which  are  the  suoject  of 
special  demurrer. 

SMmee  of  EMslmeeof  Life  of  Fmner  Wife  ol    Lois 


qf  Veoimd  Marriage,  Case  stoted  in  which  the  testimony 
failed  to  show  that  the  first  wife  was  Uving  at  date  of 
second  marriage. 

Appeal  from  Superior  Court,  Santa  Clara 
County. 

Thornton,  J. 

The  defendant  was  convicted  of  bigamy,  moved 
for  a  new  triid  which  was  denied,  and  judgment 
was  rendered  and  entered  upon  the  conviction. 
This  ap^al  is  prosecuted  from  the  order  denying 
a  new  trial,  ana  from  the  judgment. 

On  the  trial,  testimony  of  a  witness  was  offered 
and  admitted  that  defendant  had  stated  to  him 
in  1875  or  in  1876  that  he  had  left  a  wife  with 
four  or  five  children  in  Chicago ;  that  she  was 
sick  and  couldn't  stand  a  voyage  to  California. 
Another  witness  testified  that  a  person  stated  to 
him  in  1875,  in  a  conversation  had  in  the  pres- 
ence of  defendant,  that  he  (defendant)  had  a  wife 
and  five  children  in  Chicago,  and  that  his  wife 
was  sick ;  that  the  defendant  said  nothing  in  re- 
lation to  this  statement  made  in  his  presence . 
that  defendant  told  him  several  times  that  he 
had  a  family  in  Chicago;  that  ''the  last  time  de- 
fendant referred  to  his  family  in  Chicago  was — 
can't  say  exactly — ^about  two  or  three  vears  ago. 
Said  his  wife  was  sickly."    A  third  witness  tes- 

'  tified  that  he  saw  defendant  in  his  qflSce  in  1876. 

I  This  witness  proceeded  to  state :    *'  He  (refer- 

'  ring    to     defendant's    statements)    said  times 
were  poor  ia  Chicago;  he  had  a  wife  and  ^ur  or 

.  five  children.    He  spoke  of  his  family  after  that 
— showed     me     likenesses   of    children.      He 
spoke    of    his   family   the    last    time     about 
1878.    I   couldn't   place   the   date  very  well." 
This     witness    also     stated    that     he    intro- 
duced     defendant     to     one    Habisch;      that 
''defendant    explained   to   Habisch    that    he 
had  a  wife  and  familv  in  Chicago,  and  wanted 
to  raise  money  and  oring  them  to  California. 
This  was  in  1875."    The  officer  who  arre3ted  the 
defendant  was  called  and  testified  that  defendant 
told  him  after  the  arrest  that  he  had  a  wife  and 
four  children,  but  had  not  heard  of  them  for  four 
or  five  jrears:  that  he  was  not  certain,  but  think 
he  said  in  Chicago.    Of  this  last  statement  as  to 
the    place   he    was  not    positive;    that    there 
was  no  threat  or  inducement  offered  him  to  make 
this  statement.    The  above  is  all  the  testiniony 
bearing  on  the  issue  as  to  the  wife  of  the  flileged 
first  marriage  being  alive  when  the  second  mar- 
riaee  occiirred. 

As  to  the  second  marriage  it  was  admitted  at 
the  trial  that  it  took  place  i  n  San  Jose  in  this  State, 
in  the  month  of  July,  1880,  with  Dora  Max,  the 
person  named  in  the  information,  and  that  de- 
rendant  and  Dora  Max  had  lived  together  as  hus- 
band and  wife  since  the  date  just  above  given, 
in  San  Jose. 

In  a  trial  on  an  indictment  or  information  for 
bigamy,  to  make  out  a  case  on  the  part  of  the 
prosecution,  the  first  and  second  marriages  must 
be  proved;  and  it  must  also  be  proved  that  the 
former  husband  or  wife  was  idive  when  the  sec- 
ond marriage  was  entered  into.  In  this  case  it 
was  necessary  to  prove  that'the  former  wife  was 
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living  in  July,  1880,  when  it  is  admitted  a  mar- 
riage was  celebrated  between  Dora  Max  and 
the  defendant. 

The  court  instructed  the  jur}  in  accordance 
with  the  law  as  above  laid  down.  On  the  issue 
of  the  first  wife  being  alive,  it  directed  the  jury 
in  these  words:  '*  It  is  claimed  upon  the  part 
of  the  defendant  in  this  case  that  there  is  no 
proof  before  the  jury  that  this  former  wife,  if  wife 
she  were,  or  if  such  relation  did  exist,  was  in 
fact  living  at  the  time  the  second  marriage  was 
contracted.  It  is  for  the  jury  to  determine  of 
that  fact,  as  they  do  of  the  other,  whether  a  mar- 
riage did  in  fact  exist.  The  law  presumes,  when 
a  fact  is  shown  once  t^  exist,  its  continuance 
under  certain  circumstances  and  fur  certain 
lengths  of  time.  With  reference  to  some  matters 
it  is  made  conclusive,  and  in  eases  of  this  char- 
acter the  abs(;nce  of  one  of  the  parties  to  a  mar- 
riage, unheard  from  for  a  period  of  five  years, 
is  a  sufficient  justification  of  a  party  entering 
into  a  new  marriage  relation,  and  will  avoid  the 
consequences  of  a  criminal  prosecution  for  big- 
amy. This  knowledge  and  this  absence  must 
continue  for  this  five  years  before  the  statute 
will  protect  him.  Independent,  however,  of  this 
particular  and  specific  (lefcnse  that  the  statute 
gives^  it  is  for  the  jury  to  determine,  from  all  the 
circumstances  of  the  case,  whether  this  v^oman, 
alleged  to  be  the  wife  of  the  defendant,  was  in 
fact  living  at  the  time  he  contracted  the  alleged 
second  marriage.  That  is  a  matter  which  you 
have  to  determine  from  those  presumptions  of 
law  and  of  fact  which  characterize  persons  in 
that  condition  and  situation  which  you  find 
these  parties  to  have  maintained.  It  is  a  ques- 
tion of  fact  dependent  entirely  upon  the  proba- 
bilities and  presumptions  that  may  be  before  you 
a9  to  character,  condition  and  situation  of  this 
woman." 

By  this  language  the  jury  was  in  effect  di- 
rected that  in  determining  whether  the  wife  of 
the  former  marriage  was  living  when  the  second 
marriage  took  place,  they  mi^ht  act  upon  the 
rule  of  law  that  when  a  fact  is  once  shown  to 
have  existed,  the  law  presumes  its  continuance ; 
and  since  it  has  been  shown  that  the  former  wife 
was  alive  two  or  three  or  four  years  prior  to  the 
second  marriage,  the  law  presumes  that  she  con- 
tinues to  live,  upon  which  presumption  of  law 
they  were  authorized  to  act  in  determining 
whether  the  former  wife  was  living  at  the  time 
of  the  second  marriage. 

The  portion  of  the  charge  above  quoted  was 
excepted  to.  Did  the  Court  err  in  so  directing 
the  jury?  We  proceed  to  examine  this  ques- 
tion. 

In  a  prosecution  for  bigamy,  the  law  presumes 
the  innocence  of  the  defendant  until  the  con- 
trary is  shown.  The  law  also  presumes  the  ex- 
istence of  a  person  once  established  by  proof  to 
continue  until  the  contrary  is  shown,  or  until  a 
different  presumption  arises.  "Thus  where  the 
issue  is  upon  the  life  or  death  of  a  person  once 
shown  to  have  been  living,  the  burden  of  proof 
lies  upon  the  party  who  asserts  the  death.     But 


after  the  lapse  of  seven  years,  without  intelli- 
gence concerning  the  person,  the  presumption  of 
life  ceases,  and  the  buraen  of  proot  is  on  the  other 
party."    (1  Greenl.  Ev.,  Sec.  41.) 

Mr.  Greenleaf  states,  in  the  same  section,  that 
til  is  period  of  seven  years  was  inserted,  after 
great  deliberation,  in  the  British  Statute  of  Big- 
am  v  and  the  statute  of  leases  concerning  lives, 
and  has  since  been  adopted  from  analogy  in  other 
ca.ses.  (See  cases  cited  in  note  by  Mr.  Greenleaf.) 
The  ix^riod  of  five  years  is  inserted  in  our  statute 
of  Bigamy,  and  thus  with  us,  in  such  a  prosecu- 
tion 2is  this,  the  presumption  of  life  ceases  at  the 
end  of  five  years.  The  language  in  which  the 
rule  as  to  each  presumption  is  stated  shows  that 
they  are  disputable. 

Now,  assuming  that  it  was  proven  the 
first  wife  was  living,  five  years  not  having 
elapsed,  there  are  then  two  presumptions — the 
one  of  innocence  operating  in  favor  of  defendant, 
and  the  other  of  the  continuance  of  life  from  the 

«roof  of  prior  existence  operating  against  him. 
/hich  should  obtain  and  be  adjudged  superior? 

Should  one  be  held  superior  to  the  other? 
And,  if  so,  which  one  ?  Tne  rule  as  declared  by 
Mr.  Bishop  (See  Bishop  on  Stat.  Crimes,  Sec. 
611)  is  that  they  should  be  held  to  neutralize 
each  other ;  and  the  issue  as  to  the  continuance 
of  life  from  the  proof  of  prior  existence  should  be 
left  to  the  jury  as  a  naked  matter  of  fact,  divested 
of  any  presumption  of  law. 

The  judgment  in  the  Queen  v.  Lumley,  1  Law 
Rep.,  C.  C.  Res.  196,  sustains  this  rule ;  and  in 
fact  goes  further,  and  holds  that  the  law  makes 
no  piesumption  that  a  person  continues  to  live 
from  the  pi-oof  of  his  or  her  existence  at  a  former 
date.  In  that  case,  which  was  a  prosecution  for 
bigamy,  the  facts  were  as  follows :  The  prisoner 
married  one  Victor  at  St.  Helier's,  in  the  Island 
of  Jersey,  in  the  year  1836,  and  lived  with  him 
in  England  until  the  middle  of  1843,  when  they 
separated,  and  she  was  taken  by  her  parents 
back  to  Jersey,  where  she  resumea  her  maiden 
name.  On  the  ninth  of  July,  1847,  she,  describ- 
ing herself  as  a  spinster,  married  Lumley,  with 
whom  she  lived  until  March,  1864.  Nothing  was 
heard  of  Victor  from  the  time  the  prisoner  left  him 
in  1843.  No  evidence  was  given  of  the  age  of 
Victor,  nor  any  of  the  age  of  the  prisoner,  except 
that  a  witness,  who  stated  she  was  forty-e'jht 
vears  old,  said  that  the  prisoner  was  her  senior, 
i'he  learned  Judge  (Lush)  before  whom  the  trial 
was  had,  directed  the  jury  that  there  being  no 
circumstances  leading  to  any  reasonable  inference 
that  he  had  died,  "  Victor  must  be  presumed  to 
have  been  living  at  the  date  of  the  second  mar- 
riage." The  question  whether  this  direction  was 
right  or  not  was  reserved  for  the  opinion  of  the 
Court. 

Lush,  J.,  in  delivering  the  opinion  said : 

"  We  are  of  opinion  that  the  direction  to  the 
jury  in  this  case  [stating  it  as  given  above]  was 
erroneous.  In  an  indictment  for  bigamy  it  is 
incumbent  on  the  prosecution  to  prove,  to  the 
satisfaction  of  the  jury,  that  the  husband  or  wife, 
as  thecasemay  be,  was  alive  at  the  date  of  the  see- 
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ond  marriage.  That  is  purely  a  question  of  fact. 
The  existence  of  the  party  at  an  antecedent  pe- 
riod may  or  may  not  afford  a  reasonable  in^r- 
ence  that  he  was  living  at  the  subsequent  date. 
If,  for  example,  it  were  proved  that  he  was  in  good 
health  on  the  day  preceding  the  second  marriage, 
the  inference  would  be  strong,  almost  irresistible, 
that  he  was  living  on  the  latter  day,  and  the 
jury  would  in  all  probability  find  that  he  was. 
if,  on  the  bther  hand,  it  were  proved  that  he  was 
then  in  a  dying  condition,  and  nothing  further 
was  proved,  they  would  probably  decline  to  draw 
that  inference.  Thus  the  question  is  entirely 
for  the  jury.  The  law  makes  no  presumption 
either  way.  The  cases  cited  of  Reg.  v,  Twyning, 
(2  B.  and  Aid.  386),  Reg.  v.  Harborne  (2  A.  and  E. 
640),  and  Nepean  v.  Doe  d.  Night,  (2  M.  and  W., 
894),  appear  to  us  to  establish  this  proposition. 

Where  the  only  evidence  is  that  the  party  was 
living  at  a  period  which  is  more  than  seven 
years  prior  to  the  second  marriage,  there  is  no 
question  for  the  jury.  The.  proviso  in  the  Act 
(24  and  26  Viot.,  c.  100  s.  67)  then  comes  into 
operation  and  exonerates  the  prisoner  from  crim- 
inal liability,  though  the  first  husband  or  wife 
be  proved  to  have  teen  living  at  the  time  when 
the  second  marriage  was  contracted.  The  LiC^is- 
lature  by  this  proviso,  sanctions  a  presumption 
that  a  person  who  has  not  been  neard  of  for 
seven  vears  is  dead ;  but  the  proviso  affords  no 
ground  for  the  converse  graposition,  viz.,  that 
when  a  party  has  been  seen  or  heard  of  within 
seven  years,  a  presumption  arises  that  he  is  still 
living.  That,  as  we  have  said,  is  always  a  ques- 
tion of  fact." 

Our  statute  is  substantially  the  same,  as  far  ap 
relates  to  the  point  under  consideration,  as  the 
24  and  26  Victoria  referred  to  above. 

In  re  Phene's  Trusts,  6  Law  R.  Ch.  App.  cases, 
139,  the  question  whether  there  was  any  pre- 
sumption of  law  that  a  person  continued  to  live 
arisine  upon  proof  of  prior  existence  was  very 
fully  aisscussed,  and  it  was  held  that  the  law 
makes  no  such  presumption.  This  was  held  to 
apply  to  civil  and  criminal  cases  alike.    This 

Juestion  was  also  discussed  at  length  h}r  Field, 
.,  in  a  case  (Montgomery  v.  Heavens)  tried  be- 
fore him  in  the  United  States  Circuit  Court  for 
California.  He  reviewed  several  of  the  English 
cases  considered  in  In  re  Phene's  Trusts,  as  well 
as  this  case,  and  came  to  the  conclusion  that  the 
law  as  declared  in  England  in  thecase  of  Phene's 
Trusts  was  different  from  the  law  which  obtains 
in  this  country;  stating  at  the  same  time 
that  when  this  presumption  of  the  continuance 
of  life  conflicts  with  the  presumption  of  inno- 
cence, the  latter  prevails.  In  the  opinion  deliv- 
ered in  the  case  referred  to,  the  learned  Justice 
says :  ^*  But  the  law  as  thus  declared  in  Eng- 
land is  different  from  the  law  which  obtains 
in  this  country,  so  far  as  it  relates  to  the  pre- 
sumption of  the  continuance  of  life.  Here,  as  in 
England,  the  law  presumes  that  a  person  who 
has  not  been  hearaof  for  seven  years  is  dead; 
but  here  the  law,  differing  in  this  respect  from 
the    law    of   England  presumes  that   a  party 


once  shown  to  be  alive  continues  alive 
until  his  death  is  proved,  or  the  rule  of 
law  applies  by  which  death  is  presumed 
to  have  occurred — that  is,  at  the  end  of 
seven  years.  And  the  presumption  of  life  is  re- 
ceived in  the  absence  of  any  countervailing  tes- 
timony as  conclusive  of  the  fact,  establishing  it 
for  the  purpose  of  determining  the  rights  of  par- 
ties as  fully  as  the  most  positive  proof.  The 
only  exception  to  the  operation  of  this  presump- 
tion is  when  it  conflicts  with  the  presumption 
of  innocence,  in  which  case  the  latter  prevails." 
(Montgomery  v.  Bevans,  1  Sawyer,  C.  C.  R.  666.) 
The  rule  thus  stated  as  to  these  conflicting  pre- 
sumptions by  Field,  J.,  is  sustained  by  Keg.  v. 
Twvning,  2  B.  and  Aid.  386. 

Whichever  of  the  rules  appearing  from  the 
foregoing  is  adopted,  the  portion  of  the  char|(e 
above  quoted  is  erroneous.  By  the  portion  of  the 
charge  referred  to,  the  jury  were  told  that  in  de- 
termination of  the  issue  as  to  the  continued  life 
of  the  first  wife,  they  might  call  to  their  aid  the 
presumption  of  law  indicated  in  the  words  quoted 
irom  the  charge.  The  issue  on  this  point  should 
have  been  left  to  the  jurv  to  be  determined,  as  a 
matter  of  fact,  upon  sucn  reasonable  inferences 
as  the  evidence  supplied,  free  from  any  presump- 
tion of  law. 

It  is  further  contended  by  appellant  that  the 
verdict  is  contrary  to  the  evidence.    This  is  one 
of  the  grounds  on  which  the  motion  for  a  new 
trial  was  made.    We  do  not  think  that  a  verdict 
of  guilty  on  this  evidence,  in  regard  to  the  first 
wife  being  in-existence   when  the  second  mar- 
riage   was  had,  should  stand.    The    evidence, 
taking  the  strongest  view  of  it  against  defend- 
ant, proved  that  the  first  wife  was  living  about 
three  years  prior  to  the  day  of  the  second  mar- 
riage.   We  lay  out  of  view   what  defendant  is 
proved  to  have  stated  as  to  *^  his  family"    This 
expression  may  have  only  referred  to  his  chil- 
dren, and  he  may  have  used  this  language  in  re- 
gard to  a  family  of  children  surviying  his  wife. 
It  cannot  be  fairly  regarded  as  an  admission  by 
him  that  the  first  wife  was  then  living.     The 
word  family  in  common  discourse,  is  frequently 
applied  to  children  alone.    There  is  no  testimony 
as  to  the  age  of  the  first  wife,  a  most  material 
circumstance  to  be  considered  in  passing  on  this 
point.    We  cannot  perceive  that  this  evidence 
furnished  a  reasonable  inference  that  the   first 
wife  was  alive  in  Julv,  1880,  so  as  to  establish 
the  guilt  of  the  defendant  beyond  a  reasonable 
doubt.    In  our  judgment  the  verdict  is  not  sus- 
tained by  the  evidence  and  a  new  trial  should 
have  been  granted  on  this  ground.    We  are  also 
of  opinion  that  the  Court  should  have  advised 
the  jury  when  the  prosecution  rested  to  acquit 
the  aefendant. 

We  will  add  here  what  should  have  been  before 
said,  that  the  information  in  this  cause  is  good 
on  general  demurrer.  If  it  had  been  demurred 
to  on  the  special  ground  that  it  did  not  substan- 
tially conform  to  the  requirements  of  Sections 
950,  951  and  952  of  the  Penal  Code,  we  are  not  pre- 
.  pared  to  say  that  we  should  hold  that  the   objeo- 
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tioD  was  not  well  taken.  This  ground  was  taken 
on  the  motion  in  arrest  of  judgment,  but  it  was 
then  too  late  to  urge  it.  It  hud  been  waived  by 
failure  to  demur  specially.  (Sees.  1004.  1012, 
1185,  Pen.  C.) 
Judgment  and  ordrr  reversed  and  cause   re 

manded. 

♦  • »  — 

ROBBERY-€IRCUMSTANTIAL  EVIDENCE 

—CHARGE  OF  COURT— NEW  TRIAL. 


COURT  OF  APPEALS  OF  TEXAS. 


Felix  W.  Ro«kbT}?on  i\  Tiik  St.ate  of  Tkxas. 


Held  error  to  rharv:e  tlie  jury  in  a  case  of  circuniKtan- 
tial  evidence,  that  **  if  you  can  not  aecK>unt  for  nor  (ex- 
plain tlie  factH  and  circnnifttancc»  detailed  before  you, 
upon  any  reasonable  f^round  conHiKtently  with  defend- 
anl*8  innocence,  then  if  you  can  not  do  thiM  you  should 
convict." 

Appeal  from  \Villiam.son  County. 

WlXKLElt,  J. 

This  appeal  i.s  from  a  judgment  of  conviction 
for  an  assault  with  intent  to  commit  tlm  offense 
of  robbery,  alleged  to  have  been  committed  upon 
one  A.  C.  Shamblin  in  William^Km  Count}*,  on 
October  3,  1877.  The  trial  in  the  court  below 
commenced  on  January  13,  1881,  and  on  that 
day  a  jury  was  em|)uneled  and  sworn  and  the  de- 
fendant entered  his  plea  of  "  not  g:uilty."  Tlie 
jury  returned  their  verdict  on  the  14tli  day  of 
January,  1881,  by  which  the  defendant  Vius 
found  guilty  of  an  as.sault  with  the  intent  to 
commit  the  oifense  of  robber}^  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  a  term  of  ten  years. 

The  principal  witnesses  relied  on  by  the  pros- 
ecution for  a  conviction,  on  the  trial  fielow,  were 
A.  C.  Shamblin,  John  Bonner  and  Dick  Ray. 
There  were  several  other  witnesses  introduced  on 
behalf  of  the  State  for  the  purjKise  of  proving 
isolated  facts  and  circumstances,  or  for  certain 
specified  purposes. 

The  main  facts,  however,  which  connect  the 
defendant  with  the  crime,  charged  against  him, 
other  than  isolated  circumstances  upon  which 
reliance  is  placed,  is  the  testimony  of  the  three 
witnesses,  Shamblin,  Bonner  and  Ray.  The 
important  features  of  the  testimony  of  each  of 
these  three  witnesses  may  be  stated  briefly  as 
follows : 

The  witness,  Shamblin,  is  the  person  uponT 
whom  the  assault  is  alleged  to  have  been  com- 
mitted. His  testimony  comes  before  the  court, 
free  from  any  taint  of '  suspicion,  that  it  is  any- 
thing else  than  a  truthful  narrative  of*  tlie 
transaction  as  seen  by  himself.  This  witness 
testified  that  on  Wednesday,  October  3,  1877,  on 
the  public  road  between  Georgetown  and  Round 
Rock,  and  near  the  latter  place,  in  Williamson 
County,  Texas,  a  man  attemptea  to  rob  him ;  it 
was  a  mile  or  two  this  sine  of  Round  Rock, 
where  the  road  croipses  a  branch,  where  there  is 
a  thicket  of  timber  and  brush  on  one  side  of  the 
road ;  that  he  had  a  wagon  and  team  and  four 


bales  of  cotton,  and  was  on  his  way  to  Austin  ; 
had  also  about  five  dollars  in  money  with  him  ; 
it  was  about  one  hour  after  sun  up  the  man 
came  out  of  the  brush  without  any  coat  on  and 
bareheaded,  also  had  on  goggles ;  told  the  wit- 
ness that  he  had  a  sick  friend  there  and  asked 
witness  to  take  him  on  his  wagon  to  Round 
Rock ;  witness  assented  and  started  to  help  him 
bring  the  sick  man  when  he  (the  man  with 
goggles  on.  drew  a  pistol  on  the  witness  and  said 
tor  him  (witness)  to  lie  down,  that  he  was  going 
to  tie  the  witness  and  take  his  wagon  and  team 
and  cotton  to  Round  Rock  and  sell  them  :  says  he 
wiis  frightened  and  thought  at  first  that  ne  might 
kill  him  and  started  to  lie  down,  but  raised  up 
before  he  was  entirely  down  and  told  him  no 
one  man  could  make  him  do  that  and  bluffed 
him  off,  he  began  to  back  and  said  if  he  (the 
witness)  would  promise  not  to  say  anything 
about  it  he  would  let  him  alone,  and  the  witness 
promised ;  witness  then  went  back,  got  on  his 
wagon  and  went  on ;  says  the  man  who  tried  to 
rob  him  was  about  the  size  of  the  defendant ; 
the  man  had  black  hair;  says  he  was  working 
four  horses;  two  of  them  were  paints.  On 
cross-examination  this  witness  said,  we  quote 
his  language  as  found  in  the  statement  of  facts  : 
"  I  do  not  say  it  was  defendant  who  attempted 
to  rob  me,  because  I  do  not  know  •  *  *  *  the 
man  that  attempted  to  rob  me  had  black  hair 
and  had  no  mustache ;  I  do  not  recognize  the 
defendant  as  the  man." 

The  witness,  Bonner,  testified  that  he  knew 
nothing  aliout  the  commission  of  the  offense  ex- 
cept what  the  defendant  told  him,  he  then  pro- 
ceeds as  follows :  On  Friday  night  of  the  fair 
week  in  Belton,  October  5,  1877,  the  defendant 
came  to  my  room  and  called  me  at  the  window, 
it  was  12  o'clock  at  night  •  I  knew  'him  well  for 
we  were  intimate ;  he  told  me  that  he  had  been 
to  Austin  and  Round  Rock,  and  that  near  Round 
Rock  he  attempted  to  rob  a  man  who  had  a 
wagon  and  some  cotton  ;  defendant  said  he  was 
disfigured,  htid  on  goggles,  and  had  had  his  hair 
dyed  by  a  barber  in  Round  Rock;  said  he  told 
the  man  he  had  a  wounded  friend  and  asked  him 
to  take  him  on  his  wagon  to  Round  Rock;  that 
the  wagoner  got  down  and  followed  him  a  piece 
from  the  roiid  and  he  drew  a  pistol  on  the  man 
and  told  him  to  give  up  his  money  and  lie  down 
and  let  him  tie  him,  or  he  would  kill  him ;  said 
he  intended  to  tie  the  man  and  take  his  cotton 
on  to  Round  Rock  and  sell  it,  but  saw  a  man 
passing  along  the  road  and  was  afraid  the 
wagoner  would  see  him,  too,  and  give  the  alarm, 
so  he  told  the  wagoner  he  would  let  him  off  if 
he  would  say  nothing  al)Out  it,  which  he  agreed 
to  do;  he  said  the  man  was  working  a  paint 
horse  in  his  team ;  I  know  defendant  is  the 
man  who  came  to  my  window  and  told  me  of 
trying  to  rob  a  man  near  Round  Rock ;  the 
Belton  fair  began  that  year  on  Tuesday, 
October  2. 

On  cross-examination  Bonner  stated :  I  am 
not  friendly  with  defendant ;  I  have,  or  rather 
my  father*^  has   employed  counsel  to  prpsecuie 
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this  case :  I  am  indicted  in  Bell  County  lor  rob- 
bery of  Toblin's  jev^lry  store ;  defendant  is  also 
charged  with  the  same  robbery;  I  was  arrested 
in  the  fall  of  1877  and  taken  to  Bell  County ; 
defendant  told  me  he  went  to  Waco  after  the 
robbery  and  got  a  barber  to  remove  the  dye  from 
his  hair,  and  said  the  damned  barber  never  did 
get  it  all  o£f  his  eyebrows ;  the  defendant  told 
me  this  on  Friday,  October  6,  1877,  it  was  12 
o'clock  at  night. 

The  witness,  Kay,  after  testifying  that  he 
knew  the  reputation  of  John  Conner  in  the 
neighborhood  where  he  lived,  for  truth  and 
veracity,  and  that  it  is  good,  says :  On  the  night 
of  the  4th  of  September,  1878, 1  went,  at  the 
request  of  John  K>nner,  and  concealed  myself  in 
a  tree  near  Bel  ton,  and  Bonner  went  off  and  re- 
turned with  defendant,  F.  W.  Robertson,  and 
they  were  talking  when  they  came  up  under 
the  tree,  and  I  heard  the  defendant  say, 
''Shamblin  could  not  swear  to  me  and  if  the 
negro  barber  swears  to  blacking  my  hair  I  will 
kill  him;"  I  know  it  was  defendant  with  Bon- 
ner, for  I  know  him  well  and  know  his  voice ; 
was  very  near  him.  On  cross-examination  he 
said,  "I  thought  it  was  about  9  o'clock  when 
defendant  and  Bonner  came  under  the  tree;  it 
might  have  been  later,  I  had  no  watch;  it  was  a 
bright,  moon-light  night ;  I  was  in  an  elm  tree. 

There  was  other  testimony  tending  to  show 
that  the  defendant  was  at  and  about  Round 
Rock  at  a  time  not  generally  stated  with  dis- 
tinctness, but  evidently  introduced  in  order  to 
show  the  proximity  of  the  defendant  to  the 
scene  of  the  offense  at  the  time  of  its  commis- 
sion, as  circumstances  tending  to  connect  the 
defendant  with  its  perpetration.  These  wit- 
nesses, without  exception,  when  the  color  of  the 
defenaant's  hair  or  oeara  is  mentioned,  say  it  is 
red.  The  assaulted  party  having  testified  that 
the  man  had  black  hair  aud  no  mustache,  and  that 
the  defendant  has  red  hair  and  red  mustache,  it 
became  necessary  that  the  State  should  make 
further  proof  of  the  identity  of  the  defendant 
with  the  crime  charged  against  him. 

It  was  evidently  intended  to  supply  this  miss- 
inff  link  in  the  testimony  by  showing  that  the 
defendant  had  disguised  himself  for  the  purpose 
of  preventing  his  identification,  and  in  addition 
to  his  employing  gogeles,  as  the  assaulted  party 
had  testined  he  had,  but  that  he  had  sone  to  a 
barber  and  procured  his  naturalljr  red  liair  and 
beard  to  be  dyed  black,  and  this  proof  is  at- 
tempted to  be  supplied  by  the  evidence  bi  Bon- 
ner and  Ray,  and  m  the  manner  above  set  out. 

In  this  connection,  before  proceeding  further, 
we  desire  to  express  our  admiration  at  the  use- 
fulness and  the  necessity  of  right  of  cross-ex- 
amination of  a  witness. 

In  the  present  case,  by  this  means,  it  was  de- 
veloped, not  only  that  the  party  upon  whom  the 
assault  was  alleged  to  have  been  committed,  was 
unable  to  identify  the  defendant  as  the  guilty 
party,  but  also  that  the  witness,  Bonner,  was  not 
only  at  enmity  with  the  defendant,  but  that  in 


all  probability  had  a  deep  interest  in  securing  a 
conviction  of  the  defendant. 

The  witness,  Ray,  if  left  alone,  proves  but 
little  except  that  he,  from  some  cause  unex- 
plained, he  was  a  willing  instrument  in.  the 
hands  of  the  witness,  Bonner,  in  placing  him- 
self, at  Bonner's  instance,  in  a  position  where  he 
could  play  the  eaves-dropper  on  the  defendant 
and  overyear  a  part  of  a  conversation  between 
him  and  Bonner,  in  which  it  is  contended  that 
the  defendant  made  an  admission  tending  to 
support  the  idea  that  the  defendant  had  dis- 
guised himself  in  order  that  he  might  perpe- 
trate this  particular  crime  without  becoming 
recognized. 

It  is  hot  shown  that  the  defendant  had  dis- 
guised himself,  either  by  dying  his  hair  or  oth- 
erwise, except  by  the  repitxiuction  of  his  mid- 
night admission  to  Bonner  supported,  as  it  is, 
by  the  statement  of  Ray,  as  heanl  by  him,  from 
his  position  up  a  tree. 

It  IS  not  to  be  overlooked  that  the  witness, 
Shamblin,  testified  that  the  man  who  made  the 
attempt  to  rob  him  had  no  mustache,  whilst  it  is 
not  shown  that  he  had  a  black  mustache,  even 
in  the  interview  with  Bonner,  or  in  the  conver- 
sation overheard  b}r  the  witness,  Ray.  The  tes- 
timony by  which  it  was  attempted  to  identify 
the  defendfant  with  the  attempt  at  the  robbery, 
and  to  avoid  detection  and  being  identified,  by 
having  dyed  his  hair,  coming,  as  it  does,  is,  to 
say  the  least,  very  meagre  and  unsatisfactory  as 
a  foundation  upon  which  to  base  a  conviction 
for  felony. 

We  would  not  feel  warranted,  however,  in  set- 
ting aside  the  verdict  on  this  ground  alone,  ex- 
cept that  to  permit  the  judgment  to  stand, 
would  be  to  sanction  a  precedent  dangerous  to 
the  citizen,  when  the  demands  of  the  law  had 
been  fully  complied  with  in  other  respects.  In 
this  case  we  are  unable  to  say  that  all  the  rights 
of  the  defendant  were  properly  guarded  in  the 
instruction  given  to  the  jury  on  the  trial  below. 

In  our  opinion  the  following  paragraph  of  the 
charge  is  not  entirely  free  from  objection  :  "  If 
you  can  reasonably  .account  for  or  explain  the 
facts  and  circumstances  in  evidence  before  you, 
in  this  case,  in  any  way  consistently  with  the 
defendant's  innocence,  without  resorting  to  un- 
reasouable  doubts  and  theories,  then  you  should 
do  so  and  acquit  him.  But  if  you  can  not  ac- 
count for  nor  explain  the  facts  and  circum- 
stances detailed  before  you.  in  this  case,  upon 
any  reasonable  ground  consistently  with  de- 
fendant's innocence,  then,  if  you  can  not  do 
this,  you  should  convict." 

A  charge  quite  similar  to  the  one  here  under 
consideration,  and  given  under  like  circum- 
stances, though  not  absolutely  condemned  in 
terms,  was  criticised  unfavorably  by  this  court, 
in  Estep  v.  The  State,  9Ct.  App.  369.  A  de- 
fendant in  a  criminal  prosecution  enters  upon  a 
trial  shielded  by  the  presumption  of  law,  that 
he  is  innocent  of  the  crime  of  which  he  is  ac- 
cused, which  presumption  abides  with  and  pro- 
tects him  from  punisnment,  until  his  guilt  is 
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tablished  by  the  proofs  addi^^ed  against  him. 
The  language  of  the  law  is  this  : 

The  defendant,  in  a  criminal  case,  is  prestimed 
to  be  innocent  until  his  guilt  is  established  by 
legal  evidence,  and  in  case  of  reasonable  doubt 
as  to  his  guilt,  he  is  entitled  to  be  acauitted. 
C.  C.  P.  Art.  727.  Ever)'  person  accused  of  an 
offense  shall  be  presumed  to  bo  innocent  until 
his  guilt  is  established  to  tho  .satisfaction  of 
those  whose  province  it  is  to  try  him.  P.  C. 
Art.  11. 

We  are  constrained  to  sav  that  with  the  plain 

f>rinciple8  of  the  statute  fuw  staring  us  in  the 
ace,  it  is  erroneous,  and  esp3ciaUy  so,  in  a  case 
of  doubtful  evidence  as  to  guilt,  for  the  court,  by 
its  charge,  to  direct,  or  even  permit,  the  jurv  to 
go  in  search  of  eviuence  by  which  they  can  ^nd 
a  reasonable  explanation' of  the  facts*  and  cir- 
cumstances consistent  with  the  defendant's  in- 
nocence, before  they  would  be  warranted  in  ac- 
quitting when  the  law  presumes  that  he  is  inno- 
cent independent  of  all  those  facts  and  circum- 
stances, until  his  guilt  is  established  by  legal 
evidence.  If  the  evidence  leaves  the  case  in- 
volved in  reasonable  doubt  as  to  his  guilt,  that 
doubt  innures  to  the  benefit  of  the  defendant, 
and  the  law  sa^s  he  is  entitled  to  be  acquitted. 

An  instruction  on.  the  presumption  of  inno- 
cence and  reasonable  doubt  is  a  proper  and  nec- 
essary charge,  in  all  criminal  trials,  but  as  a 
general  rule,  experience  has  demonstrated  that 
a  charge  embracing  language  of  the  Code,  C.  C. 
P.  Art.  727,  without  elaboration  or  attempt  at 
explanation,  is  amply  sufficient.  Massey  v.  The 
State,  1  Ct.  App.  663,  and  see  other  cases  cited  in 
note  215,  p.  538,  Clark's  Crim.  Law.  The  charge 
of  the  court,  whilst  in  other  rqspects,  so  far  as 
observed,  was  an  admirable  as  well  as  correct 
enunciation  of  the  law  of  the  case,  was,  in  our 
opinion,  marred,  and  the  jury  liable  to  be  led  to 
an  erroneous  conclusion  to  the  injury  of  the  de- 
fendant. Except  in  cases  where  the  inculpa- 
tory facts  depend  upon  circumstantial  testi- 
mony, a  charge  on  the  presumption  of  innocence 
and  reasonable  doubt,  considered  in  the  language 
of  the  statute,  was  uniformly  held  sufficient,  but 
when  a  conviction  depends  alone  upon  circum- 
stantial evidence,  a  proper  charge  on  that  char- 
acter df  evidence  is  required  by  the  rulings  of 
this  court.  Burr  v.  The  Statej!  decided  at  the 
present  term  of  this  court,  and  authorities  there 
cited.  It  seems,  from  the  supplemental  motion 
of  the  defendant  for  a  new  trial,  and  from  affida-f 
vits  appended,  that  it  was  a  matter  of  considera- 
ble moment,  as  bearing  upon  the  main  defence 
of  the  accused,  that  of  o/ioi,  to  determine  when 
a  certain  Methodist  quarterly  conference  or 
camp  meeting  came  on,  and  that  this  was  an  in- 
cidental question  which  was  not  developed  until 
after  the  trial  had  begun. 

It  is  not  seen  that  the  testimony  bearing  upon 
the  subject  was  of  a  nature  which  the  defendant 
or  his  counsel  could .  reasonably  anticipate  in 
preparing  for  trial,  still  we  feel  assured  that,  in 
Btriclness  of  law,  the  testimony  said  to  be  newly 
diaooveredi  was  of  sufficient  materiality  and  im- 


portance to  require  a  reversal  of  the  judgment. 
We  have  not  deemed  it  important  to  discuss,  in 
this  opinion,  any  of  the  other  (questions  present- 
ed by  the  record  and  discussed  in  argument. 

In  view  of  the  peculiar  features  of  this  case, 
and  considering  the  meager  and  unsatisfactory 
character  of  the  testimony,  together  with  the 
liability  of  the  charge  to  mislead  the  jury,  and 
the  probabilit}r  that  the  defendant  will  be  able, 
on  another  trial,  to  settle,  definitely,  the  time 
when  the  Methodist  meeting  was  held,  as  that 
fact  bears  upon  the  defence  of  cUAL  Taken  al- 
together we  are  of  opinion  the  ends  of  justice 
and  a  clear  administration  of  the  law,  required 
of  the  court  below  that  he  should  have  granted 
the  defendant  a  new  trial,  which  was,  in  our 
opinion,  an  erroneous  ruling  of  the  court  for 
which  the  judgment  will  be  reversed  and  the 
cause  remanded. 


♦  > » 


COURT  OF  APPEALS  OF  TEXAS. 


CONTINUANCE— EVIDENCE— NEGLIGENT 

HOMICIDE— INTENT-CHARGE 

OF  COURT. 


John  Aken 

V. 

The  State  op  Texas. 


Even  R  first  application  for  continuance,  though  in 
coiifortnlty  with  the  reciuirements  of  the  stutute,  Is  now 
no  longer  a  mattor  of  nfi^ht,  but  its  truth  and  merit  Is 
addreMseU  to  the  sound  discretion  of  the  trial  court,  and 
if  there  overruled  will  be  considered  by  that  court  again 
on  motion  for  new  trial  in  conuectlon  with  the  other 
evidence  in  the  case. 

Appeal  from  Milam  county. 

White,  P.  J. 

On  the  10th  day  of  January,  1876,  the  indict- 
ments in  this  case  was  returned  intocourt  charg- 
ing appellant  with  the  murder  of  one  J.  B. 
Scobee  m  Milam  county,  on  the  7th  day  of  May, 
1874.  He  was  brought  to  trial  on  the  17th  day 
of  May,  1881,  and  on  the  21st  a  verdict  was  ren- 
dered against  him  for  murder  in  the  second  de- 
gree, aliixin$i[  his  punishment  at  fifteen  years  in 
the  penitentiary. 

An  application  for  continuance  was  made  by 
defendant   which    was   controverted,  as  to  dih- 

§ence,  by  the  district  attorney  supported  by  affi- 
avits  as  provided  by  statute.  C.  C.  P.  Art.  564. 
Thisapplication  was  overruled  by  the  court,  this 
ruling  having  been  duly  reserved  by  bill  of  ex- 
ceptions is  the  final  error  complained  of.  Even 
a  nrst  applicaition,  though  in  conformity  with 
the  requirements  of  the  statute,  is  now  no  lon- 
ger a  matter  of  right,  but  its  truth  and  merit  is 
addressed  to  the  sound  discretion  of  the  trial 
court  and  if  there  overruled  will  be  considered 
by 'Ihat  court  again  on  motion  for  new  trial  in 
connection  with  the  other  evidence  in  the  case. 
C.  C.  P.  Art.  560.  subdivision  6.  In  passing  upon 
the  refusal  of  a  continuance  asked  on  account  of 
the  ab<^nce  of  a  witness  the  evidence  adduced 
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on  the  trial  is  likewise  considered  by  this  court, 
for  the  purpose  of  determining  whether  the  de- 
sired testimony  was  probably  true,  as  well  as 
whether  it  was  material  if  true.  Dowdy  v.  The 
State,  Ct.  App.  292;  Sheckles  v.  The  State,  9  Ct. 
App.  326"^  Lyons  v.  The  State,  9  Ct.  App.  636. 

it  is  hardly  probable,  if  the  absent  witnesses. 
Hurt  and  Joe  Aken,  had  testified  to  the  pi-oposed 
facts  stated  in  the  application,  that  such  testi- 
mony would  have  oeen  true  when  so  much 
other  testimony  is  exhibited  directly  con- 
tradicting it,  not  the  least  important  of 
which  testimony  was  more  than  one  volun- 
tary statement  made  by  defendant  himself,  that 
he  was  the  party  that  did  the  shooting. 

If  the  other  witness,  Davidson,  had  been  pres- 
est  his  testimony,  that  Black  Crunk,  who  had 
since  died,  had  admitted  to  witness  that  he, 
Crunk,  had  fired  the  fatal  shot,  would  not  only 
have  been  wanting  in  probability  of  truth,  but 
would  have  been  hearsay  and  inadmissible  as 
evidence.  '*  On  an  indictment  for  murder,  the 
admission  of  other  persons  that  they  killea  the 
deceased  or  committed  the  crime  in  controversy 
is  not  evidence."  Whar.  Crim.  Ev.  sec.  225; 
Sharp  V.  The  State,  6  Ct.  App.  250 ;  Boothe  v. 
The  State,  4  Ct.  App.  202 ;  Krebs  r.  The  State,  8 
Ct.  App.  1 ;  Means  v.  The  State,  4  Tex  Law- 
Jour,  p.  344. 

There  is  no  testimony  going  to  show  that 
Crunk  was  at  or  near  the  scene  of  the  shooting 
at  the  time  it  occurred.  Nor  did  the  court  err 
in  refusing  to  allow  the  witness,  Smith,  to  tes- 
tify to  these  same  facts  on  the  trial.  It  is  no 
longer  a  question  in  this  State,  that  flight  and 
the  attendant  circumstances  are  legitimate  mat- 
ters for  the  consideration  of  the  jury  in  connec- 
tion with  the  other  inculpatory  evidence.  Gose 
V,  The  State,  6  Ct.  App.  121;  Blake  v.  The  State, 
3  Ct.  App.  581 ;  58  Ala.  335. 

The  fact  that  the  defendant  was  arrested  in 
Arkansas  and  brought  back  for  trial  brings  the 
point  within  Blake's  case,  supra.  There  was 
error  in  permitting  the  introduction  of  the  tes- 
timony. 

Quite  a  number  of  objections  are  urged  to  the 
charge  of  the  court,  but  upon  a  careful  consider- 
ation we  fail  to  see  that  they  are  tenable.  Only 
one  is  deemed  necessary  of  notice.  It  is  said 
that  the  charge  is  insufficient  in  that  it  did  not 
submit  the  plea  of  negligent  homicide,  as  shown 
by  the  evidence,  the  case  was  and  could  not  be 
one  of  negligent  homicide  which  can  only  be 
predicated  upon  facts  showing  "  no  apparent'  in- 
tention to  kill."  P.  C.  Art.  584 ;  Bobbins  v.  The 
State,  9  Ct.  App.  666. 

It  is  true  that  malice  is  the  essential  ingredi- 
ent of  murder,  but  the  principle  is  elementary,  that 
this  specific  malevolence  towards  the  person 
killed  may  be  embraced  in  such  utter  and  reck- 
less disregard  of  life  as  shows  a  man  to  be  an  en- 
emv  to  ali  mankind,  as  when  a  man  resolves  to 
kill  the  next  man  he  meets  and  does  kill  him, 
or  shoots  into  a  crowd  wantonly,  not  knowing 
whom  he  may  kill,  (4  Black.  Com.'200).  In 
such  a  case  it  may  well  be  said  that  he  has  ma- 


levolence towaixls  the  particular  ]}er8on  killed  be- 
cause he  was  one  within  the  general  scope  of  his 
malignity.  McCov  v.  The  State,  25  Tex.  33; 
IjO\Hiz  V,  The  State,  2  Ct.  App.  204. 

Mr.  Wharton  says :  "where  an  action,  un- 
lawful in  itself,  is'  done  with  deliberation  and 
intention  of  mischief  or  great  bodily  harm  to 
particular  persons,  or  mischief  indiscriminately 
fall  whore  it  may  and  death  ensue,  against  or  be- 
sides the  original  intention  of  the  party,  it  will 
be  murder."  2  Whar.  C'rim.  Law,  (6th  Ed.)  sec. 
967. 

It  is  expre.s.sly  provided  by  our  statute  that 
the  intention  to  commit  an  oflense  is  presumed 
whenev(^r  the  means  used  is  such  as  would  ordi- 
narily bo  used  in  the  commission  of  the  forbid- 
den act.  P.  C.  Art.  50.  And  jis  wiis  said  by  Ch. 
J.Roberts  in  McCoy's  case,  "a  man  is  always 
presumed  to  intend  that  which  is  the  necessary 
or  over  probable  consequence  of  his  acts,  unless 
the  contrary  appears."  25  Tex.  42.  Appellant, 
according  to  the  evidence,  fired  his  pistol  into 
the  window  of  a  passenger  car  of  a  railroad  train 
in  which  it  is  also  shown  that  he  must  have 
known,  and  did  know,  there  were  passengers. 
Deceased  was  struck  in  the  neck  by  the  ball  and 
died  in  a  day  or  two  thereafter  from  the  effects. 
A  more  recxless  disregard  of  human  life  was 
never  shown  and  can  scarcely  be  imagined,  and 
the  dastardly  act,  under  the  circumstances  de- 
veloped is.  and  could  be,  in  law  nothing  short  of 
murder. 

We  have  found  no  error  in  the  proceediii^ 
which  resulted  in  his  conviction  of  murder  in 
the  second  degree,  the  judgment  assessing  his 
punishment  at  fifteen  years  imprisonment  in 
the  State  penitentiary  is,  in  all  things,  affirmed. 


■♦"♦- 
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Chebbonnieb  v.  Evitts. 


Apbil  Tebm,  1881. 

J>eedB— Undue  Inflnenee—KnofUedge  of  Orantor.  It  is 
not  Inconsistent  with  the  exercise  of  undue  influence  or 
artifice  that  the  deed  assailed  was  executed  by  the  grantor 
voluntarily,  and  with  a  knowledge  of  its  contents. 

Appeal  from  Caroline  Circuit  Court. 

The  appeal  is  from  a  decree  refusing  to  set 
aside  a  deed  of  gift.  The  bill  was  filed  after  the 
death  of  the  grantor  by  his  executor,  the  residu- 
ary devisee  in  his  will.  The  evidence  tended  to 
show  that  the  grantor  was  of  feeble  mind  and 
advanced  age,  and  that  the  execution  of  the  deed 
was  procured  by  false  and  fraudulent  suggestions 
made  to  him. 

Ritchie,  J., 

In  delivering  the  opinion  of  the  court  said : 
The  law  is  jealous  to  defeat  a  fraudulent  use  of 
the  means  afforded  by  intimacy  of  association. 
And  it  is  not  inconsistent  with  the  exercise  of 
undue  influence  or  artifice  that  the  instrument 
assailed  was  executed  voluntarily  and  with  a 
knowledge  of  its  contents.  The  followinR  casee 
are  illustrative  in  this  connection :    In  ue 
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of  Huguenia  v.  Boseley,  14  Ves.  Jr.  275,  before 
Lord  Chancellor  Eldon,  in  which  the  deed  was 
impeached  on  the  ground  of  undue  influence  and 
the  confidential  relation  existing  between  the 
grantor  and  grantee,  Sir  Samuel  Rouiilly  ar- 
gued that  '*  the  rule  is  not  confined  to  attorneys 
or  persons  entitled  to  reward."  Roof  v.  Hines, 
was  the  case  of  a  tradesman  who  ofiicially  inter- 
fered; the  relief  stands  upon  a  general  principle 
applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over 
another.  He  cited  Hatch  v.  Hatch,  9  Ves.  Jr. 
292,  and  Bridgman  v,  Greene,  2  lb.  627,  in  which 
there  was  much  evidence  that  t^e  person  was 
perfectly  aware  of  what  he  was  doing,  and  re- 
peatedly confirmed  it.  Vpon  that  Lord  Chiet 
Justice  Wilmot's  observation  is  *Uhat  it  only 
tends  to  show  more  clearly  the  deep-rooted  influ- 
ence obtained  over  him.  "  Lord  Eldon  after  re- 
ferring to  those  cases  with  approbation,  applving 
the  principle  to  the  case  before  him,  in  wliich 
the  grantor  was  a  widow  in  the  prime  of  life, 
said :  ''  The  question  is  not  whetner  she  knew 
what  she  was  doing,  had  done,  or  proposed  to  do, 
but  how  the  intention  was  produced;  whether 
all  that  care  and  prudence  was  placed  around 
her  as  against  those  who  advised  her,  which  from 
their  situation  and  relation  with  respect  to  her 
they  were  bound  to  exert  in  her  behalf."  In  the 
case  of  Dent  v,  Bennett,  Lord  Cottenham  quoted 
Sir  Samuel  Romilly's  language,  uttered  thirty 
years  before,  and  incorporated  it  in  his  opinion 
as  an  established  principle  of  eouity.  4.Aly.  & 
Cr.  277.  The  same  doctrine  has  oeen  frequently 
announced  in  American  courts.  Taylor  r.  Tay- 
lor^ 8  How.  183.  In  Sears  i;.  Shafer,  2  Seld.  268, 
it  18  said:  ''In  some  cases  undue  influence  will 
be  inferred  from  the  nature  of  the  transaction 
alone ;  and  in  all  cases  a  court  of  equity  inter- 
poses its  benign  jurisdiction  to  set  aside  instru- 
ments executed  oetween  parties,  in  which  one 
party  is  so  situated  as  to  exercise  a  controlling 
influence  over  the  will,  conduct,  and  interests  of 
another.''  Harvey  v.  SuUens,  46  Mo.  147,  is  the 
case  of  a  wiU.  There  the  court  say ;  ''  Where  a 
person  is  so  sick,  worn  out,  and  enfeebled  that  he 
18  a  mere  passive  instrument  in  the  hands  of 
those  who  produce  the  will,  it  is  evident  such 
will  ought  not  to  be  permitted  to  stand."  We 
have  a.number  of  Maryland  decisions  of  the  same 

Jeneral  tenor,  viz :  brogden  v.  Walker,  2,  H.  & 
.286;  Carbury  v.  Tarmhill,  6  lb.  224;  Highber- 
ger  9,  Stiffler,  21  Md.  362  :  Todd  v.  Grove.  33  lb. 
194:  and  Eakle  v.  Reynolos,  decided  April  Term, 
1880 ;  as  also  Stumpf  v.  Stumpf  of  October  Term, 
1879,  unreported.  We  are  convinced  from  the 
proof  that  the  mind  of  the  grantor  was  greatlv 
impaired,  and  that  its  perverted  action  was  fraud- 
ulently taken  advantage  of  by  means  of  the 
deed  in  question. 

Decree  reversed. 


^ » » 


An  Eastern  man  wiU  no  doubt  be  selected  by  Preai- 
dant  Arthur,  to  fill  the  vacancy  on  the  Supreme  benoh 
ocoaaloned  hj  the  death  of  Jostioe  dilTord. 


SUPREME  COURT  OF  MICHIGAN. 


Mutual  Benefit  Association  v.  Hoyt. 


July  1,  ISSl. 

A  oon tract  by  a  benefit  society  to  pay  upon  the  death 
of  one  of  its  memliera  to  one  who  it  ia  clearly  apparent 
has  no  interest  in  the  life  inaared,  is  coutrar3f  to  public 
policy,  and  will  not  be  enforced. 

Martson,  J. 

The  plaintiff  in  error  is  organized  under  chapter  94  of 
the  Compiled  Liaws.  The  act  authorizes  any  number  of 
persons  not  less  than  five  to  organize  as  a  corporation, 
for  the  purpose  of  securing  "  to  the  family  or  heirs  of  any 
member  upon  his  death  *'  a  certain  aum  of  money,  to  be 
paid  out  of  the  corporate  funda  or  by  an  assessment  upon 
the  members  in  tiie  class  to  which  the  deceaae<f  belonged. 
The  principle  facts  in  this  case,  are  that  Isaiah  Phair,  on 
the  twenty-second  day  of  November,  1879,  made  a  written 
application,  upon  one  of  the  blank  forms  of  the  aaaoda- 
tion,  for  a  95,000  certificate,  to  be  made  payable  to  Enoa 
Hojrt.  In  this  application  Phalr  was  asked  to  state  "  re- 
Ution  of  the  beneficiary  (Hoyt)  to  the  applicant "  and  the 
answer  given  thereto  was  *'  no  relation."  The  proper 
medical  report  was  made,  money  premium  paid,  and  a 
certificate  issued  on  the  twenty-fifth  day  of  November. 
Phair  died  March  4, 1880,  and  at  the  time  of  hia.  death 
there  were  but  1,135  members  of.  the  association  in  the 
class  in  which  he  was  insured.  The  association  declined 
to  pay  upon  several  grounds,  the  most  Important  and  the 
only  one  we  shall  consider,  being  that  Hoyt  was  not  a 
member  of  Phair'a  family  or  one  of  the  heirs. 

This  case  seems  to  be  peculiar,  and  if  not  one  of  fraud, 
then  from  the  very  inception,  it  would  appear  at  leaat  to 
be  deluaive  and  deceptive.  While  the  insurance,  if  auch 
it  may  be  called,  was  for  $5,000,  and  the  premium  paid 
was  for  this  aum,  yet  the  actual  amount  was  fixed  by  the 
number  of  members  in  the  class  to  which  the  aasred 
belonged,  which  turned  out  to  be  a  little  over  1,100,  ao 
that  the  amount  to  be  recovered  was  thus  cut  down. 

Again,  the  application,  signed  by  Phair,  ind  delivered 
to  the  company,  and  upon  which  the  certificate  was  ia- 
aued,  showed  clearly,  and  without  any  ambigpiity  or  un- 
certainty, that  the  certificate  to  be  issued  was  to  be  made 
payable  to  Hoyt  who  was  no  relation  to  the  applicant. 
The  certificate  issued  three  dajra  after  the  date  of  the  ap- 
plication, referred  to  the  application  and  made  it  and  each 
of  the  statements  therein  a  part  of  the  contract  and  the 
atatement  made  in  the  certificate  was  to  **  pay  to  Enoa 
Hoyt,  friend  of  Isaiah  Phair,  of  Jackson.  *  *  the  sum 
of  95,000." 

It  is  thus  clearly  apparent  that  the  association  in  ac- 
cepting the  application,  receiving  the  premium,  and  is- 
auing  the  certificate,  well  knew  that  Hoyt  was  not  a  rel- 
ative, and  was  not  claimed  to  be  a  member  of  Phair's 
family  or  an  heir,  within  even  the  most  liberal  oonMruo- 
tion.  So  that  the  asaodation  issued  the  certificate  under 
droamatanoea  which  most  strongly  call  upon  the  courts 
to  enforce  performance  of  their  agreement,  if  certain  im- 
perative rules  of  publicpolicy  do  not  forbid.  The  defense 
set  up  in  this  case  must  be  considered  aathat  of  the  pub- 
lic and  not  that  of  the  defendant,  as  it  stands  in  no  posi- 
tion to  interiKMe  auch  a  defense.  Lyon  v,  Waldo,  8S 
Biich.,  888. 

We  need  not  discuss  the  other  facts  at  length.  The 
testimony  of  Hojrt  ahowa  that  this  contract  waa  in  the 
nature  of  a  mere  wager  policy,  and  that  hie  intereat  could 
not  be  promoted  by  prolonging  the  life  of  Phair.  Such 
contracts  are  so  clearly  contfaiy  to  public  policy  that  th^ 
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ouinot  be  upheld,  and  moit  be  deoUred  absolutely  void. 

The  jadgment  in  thin  caae  moat  be  reversed  with  ooat 
of  both  coarta. 

(The  other  juatioea  concurred.) 


♦  • » 


Nealigence;  Evidence. —  In  an  action  against 
the  defendant  company  for  negligently  killing  a 
traveller  by  running  over  bim  at  a  railroad  cross- 
ing, it  was' claimed  that  at  the  time  the  train 
was  bein^  driven  at  an  unlawful  speed,  and  .on 
the  question  as  to  what  rate  of  speed  the  engin- 
eer drove  the  train  at  that  time  and  place,  Held^ 
That  evidence  of  the  speed  at  which  he  drove 
the  same  train  at  the  same  place  on  other  days 
must  be  admitted.  Whether  such  evidence 
should  be  excluded  for  remoteness  of  time  or  place 
is  a  question  of  fact.  See  State  v.  M.  &  L.  R.  R. 
Co..  62  N.  H.,  526  ;  State  v.  Colston,  63  N.  H.,  488 ; 
Hall  v.  Brown,  68  N.  H.,  93 ;  Shailer  v.  Bumstead, 
99  Mass.,  112;  State  v.  Hoyt,  46  Conn.,  330. 
[State  of  New  Hampshire  v.  Boston  &  Maine 
Railroad  Company,  supreme  Court,  New  Hamp- 
shire, 1881.] 

Iruurance;  Accident — The  insured,  while  at  a 
railway  station,  was  seized  with  a  fit  and  fel^  off 
the  platform  across  the  track  and  was  run  over 
and  killed  by  a  passing  train.  The  ^licy  pro- 
vided that  there  was  no  insurance  in  case. of 
death  arising  from  fits  or  an]^  disease,  "arising 
before  or  at  the  time  or  following  such  accidental 
injury  (whether  consequent  upon  such  acci- 
dental injury  or  not.  and  whBther  causing  such 
death  or  disability  airectlv  or  jointly  with  such 
accidental  injury.")  Held^  a  death  by  accident 
and  not  from  fits  or  disease.  See  also  Winston  v. 
Accident  Insurance  Company,  6  C.  B.  Div.,  42. 
[Lawrence  v:  Accidental  Insurance  Company, 
7  Q.  B.  Div.,  216.] 


♦  •  ♦ 


An  outspoken  judge  had  to  sentence  a  prisoner 
in  Danville,  Va.,  to  prison  for  eighteen  years, 
for  murder,  the  jury  making  a  "compromise  ver- 
dict." The  judge  informed  the  detendant  that 
the  sentence  was  due  to  the  "moral  cowardice  of 
twelve  men."  Telling  him,  that  he  considered 
him  guilty,  as  charged,  and  added :  "You  should 
rejoice  and  praise  God  that  you  fell  into  the 
hands  of,  ana  were  tried  by,  a  jury  of  your  peers." 


MAUoious  PsneaounoN. 


Juet^leatitm  ui?d«r  CivU  Procua—  Want  of  Juri»dfetion  in 
Cffieet"  is8ttmff  Proeew.^ln  an  action  for  false  Impriaon- 
ment  the  defendants  justified  by  filing  an  answer,  stating 
that  the  imprisonment  for  which  the  plaintiff  brouglit 
his  action  was  had  under  and  by  virtue  of  an  order  of  ar- 
rest issued  in  a  civil  action  by  a  justice  of  the  peace.  The 
defendants  set  forth  in  their  answer  a  copy  of  the  affida- 
vit upon  which  the  order  of  arrest  was  issued,  and  f  roin 
this  copy  it  appears  that  the  affldkvit  did  not  state  any 
one  of  toe  ff  rounds  required  by  the  statute  to  be  stated  in 
an  affidavit  for  an  order  of  arrest ;  /uid,  that  the  j  unifi- 
cation was  not  suffltdent ;  that  an  alffldavit  for  an  order  of 
arrest  is  jurisdictional  in  its  character,  and  whero^  it 
does  not  state  any  one  of  the  grounds  lequired  by  the 
statute  to  be  statea  in  an  affidavit  for  an  />nier  of  arresi, 
aU  proceedings  afterward  had  under  it,  or  by  virtue 
thereof,  or  wluoh  are  founded  thereon,  are  void :  Hauss 
«.Kohlar,26Kana, 


OONTBAfTT— PHV8XCJAK8      PEB8— SEBVIOS 

PBOSOBE  TO  PAT. 


TO    viarroi 


Where  the  testimony  shows  that  A.,  a  physician,  la 
called  by  B.  to  render  professional  servloe,  without  any 
speciflctition  to  whom  or  on  whoso  account  such  servlcea 
are  to  bo  rendered,  and  in  responso  thereto  goes  to  B'h 
house  and  renders  such  MPrvli^es  In  medical  attention  to 
one  who  is  the  father  of  H.  and  u  member  of  his  family, 
all  the  while  lookini^  to  B.  nlono  for  (^mnenaation,  and 
after  the  services  are  rendered  presents  liTs  bill  therefor 
to  B.,  who  makes  no  objection,  but  promises  to  pay  it,  it 
was  l^eldf  that  the  testimony  makes  out  a  ffrima/aeie  caae 
asainst  B.  for  the  amount  of  the  bilL  Uentig  v,  Keruke, 
Kansas,  July  Term,  1881. 

OOlfTRACr— <H)K8TBn(mON— AtTTRORXTY  AWD  LTAKILITY  OV 

MANAGER  OP  BUSINESS. 

(Tnderan  agreement  between  the  putmna  and  manager 
of  a  cheese  factory,  providing  that  the  latter  shall  make 
all  the  sales  of  the  c;heese  maimfactured.  the  manager,  in 
the  absence  of  an  express  provision  to  the  contrary,  is  to 
be  allowed  the  necessary  expenses  incurred  by  him  for 
broker's  commission  on  cheese  sold  at  places  other  than 
that  in  which  the  factory  is  situated. 

Under  a  provision  in  tho  agreement  that  the  manager 
HhaU  have  charge  of  the  whole  business  of  manufactur- 
ing the  cheese,  and  shall  make  a  number  one  article,  he 
is  not  liable  for  an  inferior  or  unmarketable  article  if 
produced  without  fault  on  his  part.  JUlsborrow  v.  Jamea. 
N.  Y.  Supreme  Court.    June,  1881. 

AmiONMEKT  OV  CUOM  TO  ATTOBNET. 

An  attorney  has  a  right  to  take  an  assignment  of  an 
interest  in  a  claim  to  secnra  payment  for  services  ren- 
dered in  reference  to  it. 

Where  a  plaintiff's  title  to  the  claim  in  suit  is  estab- 
lished by  a  transfer  legal  in  itself  his  recovery  Is  an  ab- 
solute bar  against  all  pei'sons  claiming  through  him  and 
the  assignors  upon  whose  acts  his  titto  is  based,  and  it  is 
incompetent  for  the  defendant  to  inquire  into  the  pur- 
pose for  which  the  plaintiff  obtained  his  title  to  the 
claim,  or  into  any  supposed  relation  of  trust  between 
him  and  any  of  his  assignors  or  others.  Wetmore  «. 
Hegeman.    N.  Y.  Supreme  Ck>urt.    March  11, 1881. 


♦  <  ♦ 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Oct.  12, 1881.] 


1189.  Samuel  B.  Clark  et  a1.  v.  Truman  Osbom.  Er- 
ror to  the  District  Court  of  Coshocton  County.  Nicholas  A 
James  and  J.  T.  Simmons  for  plaintifh ;  Spangler  A 
Pomerine  for  defendant. 

1190.  unio  ex  rel.  W.  M.  Shimmlok,  Jr.  v.  John  Oreen. 
Quo  Warranto — Reserved  in  the  District  Court  of  Mus- 
kingum County.  M.  M.  Granger  and  J.  K.  Stoneslpher 
for  plaintiff;  A.  W.  Train  and  O.  L.  Philips  for  defend- 
ant. 

1191.  Cincinnati  House  of  Refuge  v.  Patrick  H.  Rymn. 
Error  to  the  Superior  Court  of  Cincinnati.  D.  Tnew 
Wright  for  plaintiff;  Ooss  A  Peck  for  defendant. 

1192.  President  and  Trustees  of  Montgomery  County 
Childrens'  Home  v.  Superintendent  and  Trustees  Ohio 
Soldiers' and  Sailors'  Orphans  Home.  Mandamus.  H. 
P.  Nolan  for  plaintiff. 

1193.  Samuel  A.  Van  FOesen  v.  The  State  of  Ohio. 
Error  to  the  Court  of  Common  Pleas  of  Muskingum  Coun- 
ty. Evans  A  Evans  and  Beard  for  plaintllr;  Geo.  K. 
Naah  for  defendant. 

1194.  A.  B.  Cofiln  v.  James  Seoor  et  aL    Error  to  the 
District  Court    of    Lucaa  County.     Ritchie,    Howe  A 
Ritchie  Ibr  plaintiflb ;  Lee,  Brown  A  KJnkade  for  deltad- 
ants. 
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COLUMBUS,  OHIO,    :  :     OCT.  20,  1881. 


.  ' 


Chief  Justice  Boynton  returned  from 
Earope  last  week,  arriving  at  his  home  on 
election  day,  just  in  time  to  cast  his  vote. 
Being  present  on  Tuenday  morning  at  the 
open  session  of  the  Supreme  Court,  the  bench 
was  full,  with  Judges  Okey,  Johnson,  White 
and  Mcllvaine,  in  their  chairs.  Tuesday 
afternoon  the  Court  heard  oral  argument  in 
the  case  of  Samuel  Billingsley  v.  The  State- 
Appeal  from  the  Court  of  Common  Pleas  of 
Franklin  County. 


♦  •  ♦ 


OLD  TIME  INSURANCE. 


Though  the  Emperor  Claudius,  according  to 
Pliny,  was  an  insurer  of  corn  imported  into  Rome, 
and  though  Cicero  speaks  distinctly  of  a  remit- 
tance of  money  from  Laodicea,  though  the  old 
Saxon  guilds  were  of  the  nature  of  mutual  insur- 
ance societies,,  though  marine  insurance  was 
already  common  in  Europe  in  the  fourteenth 
century,  and  the  trade  in  annuities — the  exact 
converse  of  life  insurance — was  well  known  and 
largely  extended  even  so  early  as  the  sixteenth 
century ;  yet  the  earliest  life  insurance  company 
in  England  was  the  Mercers',  established  in  1698, 
and  this  shortly  failed.  Before  this,  however, 
individuals  of  wealth  had  been  in  the  habit  of 
making  contracts  in  the  nature  of  life  insurances. 
The  earliest  instances  of  these  occur  among  the 
Crusaders  of  the  Middle  Ages.  To  the  Knight 
of  the  Cross,  the  danger  most  feared  was  captiv- 
ity; and  though  the  romantic  ballads  of  those 
days  make  frdquent  mention  of  gallant  soldiers 
released  by  fair  Saracens,  like  Lbrd  Bateman  by 
the  Sultan's  daughter,  it  was  suflSciently  plain 
that  such  good  luck  could  scarce  be  counted  on^ 
with  any  satisfactory  degree  of  certainty.  A 
personal  insurance  was  therefore  not  unfre- 
quently  entered  on,  by  which,  in  consideration 
(^  a  certain  payment,  the  insurer,  generally  a 
Jew,  agreed  to  ransom  his  client,  who  thus  went 
on  his  way  with  U  lighter  heart.  Another 
method  was  often  practiced  by  ship-masters  and 
others  departing  on  a  long  and  dangerous  voyage, 
by  which  a  specific  amount  was  deposited  with 
a  money-broker,  on  condition  that  if  the  insured 
returned  he  should  receive  double  or  treble  the 


amount,  while  in  the  event  of  his  non-return  the 
Jew  kept  the  deix>sit. 


■♦-♦- 


NEW  BOOKS. 


AMERICAN   DECISIONS,  VOL.  XXVII. 

This  Volume  Contains  the  important  cases  de- 
cided in  1834  and  1835  in  N.  Y.,  N.  J.,  N.  C,  8. 
C,  Penna.,  Ohio.,  Tenn.,  Vermont,  Virginia, 
Ala.,  Conn.,  Delaware  and  Illinois.  Among  the 
leading  subjects  of  these  decisions,  and  those  of 
sufficient  importance  to  justify  a  digest  of  au- 
thorities are : 

Voting  by  Proxy,  33  to  63. 

Payment  by  bills  of  Insolvent  Bank,  177-198. 

Competency  of  Husband  and  Wife  as  witnesses 
where  the  other  is  charged  with  crime,  376-382. 

Whether  a  Verdict  of  Acquittal  can  be  set 
aside,  469-481.  * 

Dedication  of  Land  to  Public  use,  654-571. 

Stare  DecisUy  628-^35. 

AMERICAN   DECISIONS,   VOL.  XXVIII. 

Selections  from  the  reports  of  the  same  States 
during  the  same  yeara  make  up  this  volume. 
The  authorities  generally  are  collected  upon  the 
following  topics : 

Liabilities  of  Successive  Insurers,  llS-126. 

Alienation  Defeating  claim  for  Insurance. 

What  will  extinguish  a  Vendor's  Lien,  196- 
203. 

Whether  assignment  for  benefit  of  Creditors 
precludes  discharge  under  insolvent  laws,  207-220. 

Restitution  of  Property  upon  Reversal  of 
Judgment,  363-373. 

Members  of  Trades  Unions  may  be  indicted 
and  Convicted  for  conspiracy,  501-513. 

The  Celebrated  Aiultin  Case,  5  Rawle.  .(Pa.)  191, 
so  often  cited  in  proceedings  for  Contempt  and 
where  the  power  of  the  court  over  aa  Attorney 
at  Law  is  in  question,  is  reported  in  full  with 
notes,  657-668. 

Nothing  is  more  entertaining  to  the  student 
or  more  satisfactory  to  the  practitioner  than  a 
perusal  of  the  volumes  of  this  valuable  series. 
Every  case  is  important,  and,  either  from  its  nov- 
elty or  the  fact  that  it  relates  strange  cases  and 
complications,  and  gives  sound  arguments  upon 
living  principles  of  law,  the  reader  \^hen  he 
once  opens  the  book  finds  it  difficult  to  put  it 
aside  until  all  the  cases  and  notes  are  carefully 
read. 

We  need  not  mention  Messrs.  A.  L.  Bancroft 
&  Co.,  San  Francisco,  as  the  publishers. 

CRIMINAL  LAW  AND  PRACTICE  OF   CALIFORNIA. 
A  trefti^iflo  upon  the  Pmctice  and  Plending  uoder  the 
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Criminal  Law  of  Tlie  State  of  California,  containing  The 
Penal  Cbde  of  California  and  all  amendmcnta  thereto  Up 
to  Maroli,  1881.  Compiled  and  annotated  by  Clinton  L.- 
White and  Wilbur  r.  George,  of  the  Sacramento  Bar. 
Law  Sheep,  pp.  LXVI ;  723.  San  Francisco,  Cal.,  A.  L.  Ban- 
croft A  Co..  1881,  ^,50,  net. 

While  this  work  is  essentially  an  absolute 
necessity  to  the  practitioner  in  California  it  is 
also  valuable  to  any  one  whose  practice  is  in 
criminal  courts,  and  particularly  valuable  in  all 
states  where  the  penal  code  is  similar  to  that  of 
California. 

This  is  true  of  New  York,  Iowa,  Kansas, 
Texas,  and  a  few  others.. 

We  would  be  glad  to  see  the  Penal  Code  of 
California  adopted  in  Ohio,  as  it  has  been  in 
New  York.  There  are  very  many  offences  possi- 
ble without  punishment  under  our  laws,  which, 
in  California  or  New  York,  would  result  in  seri- 
ous discomfort  to  somebody.  Although  we  ought, 
in  justice  to  our  law-makers,  to  add  that  very 
many  good  and  salutary  laws  are  dead  letters 
practically,  by  reason  of  the  slovenliness,  and 
incompetency  of  some  of  our  prosecuting  attor- 
neys. 

The  arrangement  of  the  text  of  the  Code  and  the 

decisions  bearing  upon  the   various  parts — the 

definition  of  offences,  sufficiency  of  indictments 

and  proof,  is  most  admirable.    Taken  altogether 

it  is  a  very  valuable  work. 

#  ♦ » 

[Correspondence.] 

SEPARATE  PROPERTY  OF  MARRIED  WO- 
MEN—AN AMENDMENT  WANTED. 


Section  3)08  of  the  Revised  Statutes  iq  re- 
gard to  the  separate  real  property  of  the  wife 
reads  as  follows :  "  An  estate  or  interest,  legal  or 
equitable,  in  real  property  belonging  to  a  wo- 
man at  her  marriage,  or  which  may  have  come 
to  her  during  coverture,  by  conveyance,  gift, 
devise,  or  inheritance,  or  by  purchase  with  her 
separate  means  or  money,  shall,  together  with 
all  rents  and  issues  thereof,  be  and  remain  her 
separate  property,  and  under  her  control;  and 
she  may,  in  her  own  name,  during  coverture, 
make  contracts  for  labor  anil  materials  for  im- 
proving, repairing  and  cultivating  the  same, 
and  also  lease  the  same  for  any  period  not  ex- 
ceeding three  years.  This  section  shall  not 
affect  the  estate  by  the  courtesy  of  the  husband 
in  the  real'  property  of  his  wife  after  her  de- 
cease, but  during  the  life  of  such  wife,  or  any 
heir  of  her  body,  such  ettate  shall  4iot  be  taken  by^ 
any  piocess  of  law  for  the  payment  of  his  debts, 
or  De  conveyed  or  encumbered  by  him,  unless 
she  ioin  therein  with  him  in  the  manner  pre- 
scrioed  by  law,  in  regard  to  her  own  estate." 

What  does  "  such  estate "  refer  to  7 .  Does  it 

refer  to  the  separate  estate  of  the  wife,  or  to  the 

courtesy  of  the  husband?    If  it  refers  to  the 


courtesy  of  the  husband,  how  can  the  wife  join 
with  him  in  conveying  or  encumbering  it  after 
she  is  dead  ?  If  her  joining  is  necessary,  then 
his  courtesy  after  her  decease  not  only  cannot  be 
sold  on  execution,  but  it  cannot  be  conveyed  or 
encumbered  by  the  husband  himself. 

If  it  cannot  be  taken  by  any  process  of  law, 
then  this  consequence  follows:  That  he  is  in 
much  better  position  than  a  widow.  The  dower 
of  a  widow  which  is  only  one-third  of  her  hus- 
band's land  for  life,  may  be  sold  by  process  of 
law  immediately  on  the  death  of  her  husband ; 
but  the  courtesy  of  the  husband,  which  is  a  life 
estate  in  the  whole  of  the  wife's  land,  cannot  be 
touched  during  the  life  of  any  heir  of  her  body. 
What  is  the  reason  for  this  destinction?  Why 
protect  the  husband  against  the  payment  of  his 
honest  debts  and  not  the  widow  ? 

If  the  words  "  such  estate,"  refer  to  the  separ- 
ate estate  of  the  married  woman,  then  the  sen- 
tence is  very  awkwardly  constructed  and  re- 
quires amendment. 

The  last  estate  mentioned  preceding  the 
words ''  such  estate  "  is  the  estate  by  the  courtesy 
of  the  husband,  and  if  the  Legislature  did  not 
refer  to  that,  they  ought  to  have  said,  "such 
separate  estate  of  the  wife,"  or  used  some  simi- 
lar expression. 

What  is  the  effect  or  meaning  in  this  con- 
nection of  the  words,  "or  any  heir  of  her 
body?" 

OirclevilUy  Ohio.  Subscriber. 


-•-•■ 


SOLICITORS  CHARGING    LIEN   ON    MON- 

EYS    OF  CLIENT. 


As  we  have  not  infrequently  noted  with  re- 
spect to  various  subjects  selected  for  discussion  in 
tnese  columns,  that  to  which  we  devote  the  pres- 
ent paper  has  recently  formed  the  matter  of 
contemi)oraneous  treatment  both  in  England  and 
the  United  States :  and  the  cases  of  Emden  v. 
Carte  (44  L.  T.  N.  S.  840)  and  In  re  Knapp  (24 
Albany  L.  J.  106),  in  which  the  nature  and 
effect  of  the  solicitor's  right  to  a  lien  on  moneys 
recovered  or  preser^ted  for  a  client  were  well  con- 
sidered, while  the  doctrine  on  which  that  right 
depends  was  further  developed,  or  of  more  than 
sufficient  practical  importance  to  render  aiiy 
apoloj^y  for  collating  them  unnecessary.  The 
English  case,  in  pamcular«  is  deserving  of  re- 
mark, as  the  point  involveadoes  not  appear  to 
have  b<s^n  aftoffether  covered  by  any  previous 
authority ;  and,  on  the  other  hand,  the  Ameri- 
can decision  presents  an  instructive  examination 
of  the  geilend  principles  fundamentally  goyem- 
ing  the  law  upon  this  subject,  and  accordingly 
we  shall,  in  the  first  instance,  quote  some  olmr- 
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vations  made  in  the  latter  case  by  the  New  York 
Court  of  Appep^" 

It  was  tnere  contended  said  Danforth.  J.,  that 
the  order  in  question  "  unduly  protects  tixe  attor- 
ney and  invests  his  office  'with  an  extraordi- 
nary prerogative,  at  which  the  alarm  of  suitors 
may  well  be  awakened,'  and  her  learned  counsel 
P|ointed  out  the  injurious  effect  upon  the  profes- 
sion, and  the  injustice  to  the  client  of  an  f^judi- 
cation  which  upholds  the  attorney's  right  to  re- 
tain his  compensation  from  moneys  collected 
by  him.  The  doctrine  was  criticised*  as  if  it  was 
new  and  depended  for  its  support  upon  recent 
decisions.  On  the  contrary,  the  general  proposi- 
tion that  an  attorney  has  a  lien  for  his  costs  and 
charges  upon  deeds  or  papers,  or  upon  moneys 
received  by  him  on  his  client's  benalf  in  the 
course  of  nis  employment  is  not  doubted;'  nor 
does  it  stand  upon  any  questionable  foundations. 
It  comes  to  us  super  arUiawu  vias.  As  early  as 
the  year  1734  it  was  held  by  Lord  Chancellor 
Talbot  to  arise  upon  a  contract  implied  by  law, 
and  as  effectual  as  if  it  resulted  from  an  express 
agreement :  Ex  parte  Bush,  7  Viner's  Ab.  74. 
And  in  1779,  in  Wilkins  v.  Carmichael,  1  Doug. 
101,  Lord  Mansfield  declared  that  the  practice 
which  protected  it  'was  established  on  general 
principles  of  justice^  and  that  Courts  of  both  law 
and  e(|uity  had  carried  it  so  far  that  an  attorney 
or  solicitor  may  obtain  an  order  to  stop  his  client 
from  receiving  mone^  in  a  suit  in  wnich  he  has 
been  employed  for  him  till  his  bill  is  p^id;'  and 
in  Welsh  v.  Hale,  1  Doug.  238,  the  same  judge  held 
that  an  attorney  has  a  lien  on  the  monev  re- 
ceived by  hiR  client  for  his  bill  of  costs.  If  the 
money  come  to  his  hands  he  may  retain  the 
amount  of  his  bill.  He  may  stop  it  in  trcmetiu 
if  he  can  lay  hold  of  it.  If  he  applies  to  the 
Court  they  will  prevent  its  being  paid  over  till 
his  demand  is  satisfied.'  Indeed,  he  has  inclined 
to  go  still  further,  and  to  hold  that  if  the  attor- 
ney ^ave  notice  to 'the  defendant  not  to  pay  till 
his  bill  should  be  discharged,  a  payment  by  de- 
fendant, after  such  notice,  would  be  in  his  own 
wrong,  and  like  .paying  a  debt  which  had  been 
assigned  after  notice.  And  Parke,  B.,  in  Baker 
V.  St.  Quentin,  12  M.  &  W.  451,  refers  to  this  de- 
cision as  establishing  an  attorney's  claim  to  the 
equitable  interference  of  the  Court  to  have  the 
judgment  held  as  security  for  the  debt  due  to  the 
attorney,  or  after  notice  to  compel  the  defendant 
to  pay  its  proceeds  over  again.  In  our  own  State 
this  was  so  well  settled  that  Kent,  in  his  com- 
mentaries, Vol.  2,  p.  641,  puts  it  down  as  an  es- 
tablished principle  that  the  attorney  has  two 
liens  for  his  co6t»— one  on  the  papers  in  his 
hand,  and  the  other  on  the  funds  recovered.  No 
new  rule,  therefore,  was  enacted  in  Bowling 
Green  Savings  Bank  v.  Todd,  52  N.  Y.  489,  where 
it  was  said  that  the  lien  of  the  attorney  ^  ^  t 
attaches  to  the  money  recovered  or  collected  upon 
the  judgment.  It  is  plain,  then,  that  the  right 
of  lien  exists.  Its  origin  snould  not  be  lost  sight 
o£  The  declaration  in  Ezparte  Bush  was  re-stated 
bvChancellor  Eldon  in  Corvell  v.  Simpson,  1 
V(^  279,  where  he  describes  it  as  prima  facia  '  a 


right  accruing  through  an  implied  contract,'  and 
as  it  exists  in  favor  of  those  who  have  bestowed 
labor  and  service  upon  property  in  its  repair, 
improvement  or  preservation,  the  agreement 
implied  must  be  that  the  person  rendering  it 
shall  retain  the  property  until  coccipensation  is 
made.  The  lien  of  an  attorney  stands  on  no 
higher  ground.  In  Ex  parte  Yaldon,  4  Ch.  Div. 
L.lSi.  129,  James,  L.  J.,  says,  ^  The  things  upon 
which  they  claim  a  lien  are  things  upon  which 
they  have  expended  their  own  laborer  their  own 
money ; '  and  asks,  *  Why  are  they  not  to  have 
that  lien  in  the  same  way  as  any  other  work* 
man,  who  is  entitled  to  retain  the  things  upon 
which  he  has  worked  until  he  is  paidfor  it?' 
And  in  like  manner  in  a  recent  case  of  Coughlin 
V.  N.  Y.  C.  &  H.  R..R.  R.  Co.,  71  N.  Y.  448,  the 
lien  of  the  attorney  upon  a  judgment  recovered 
by  him  is  uphela  upon  tne  theory  that  his 
services  and  sxill  procured  it.  Wherever  it  ex- 
ists it  is  supportea  by  the  Courts.  In  the  case 
of  a  horse-trainer^  Best.  C.  J.,  sa^s:  '  As  between 
debtor  and  creditor  tne  doctrine  of  lien  is  so 
equifable  it  cannot  be  favored  too  much.  Jacobs 
V.  Latour,  5  Bing.  180.  And  this  remark  is 
quoted  by  Sudden,  Ld.  Ch.,  and  applied  to  the 
case  of  a  solicitor  claiming  a  lien  in  Plunden  v. 
Desart,  2  Dr.  A  W.  427." 

It  will  be  observed  that  in  the  reference  above 
made  to  Baker  i;.  Quentin,  Parke  B.,  is  mentioned 
as  affirming,  that  the  solicitor  has  a  claim  to  the 
equitable  interference  of  the  Court  in  his  behalf: 
'^  the  lien,"  he  said,  ''  which  an  attorney  is  saia 
to  have  on  a  judgment  (which  is  perhaps  an  in- 
correct expression)  is  merely  a  claim  to  the 
equitable  interference  of  the  Court  to  have  that 
judgment  held  as  a  security  for  his  debt."  Now 
in  a  later  case  (1  H.  &  N.  173),  Martin,  B.,  said : 
"  The  right  of  the  attorney  is  simply  this — that 
if  he  gets  the  fruits  of  the  judgment  into  his 
bands  the  Court  will  not  deprive  him  of  them 
until  his  costs  are  paid."  But,  this  observation 
certainly  seems  to  narrow  overmuch  the  right  of 
•the  solicitor  to  the  active  intervention  ct  the 
Court ;  and  indeed  the  context  shows  that  the 
learned  jud^e  speaking  of  the  solicitor's  *'ffeneral" 
lien,  which  is,  of  course,  ^uite  different  from  his 
lien  for  the  costs  of  particular  suit :  see  Stokes 
on  Lien  of  Attorneys,  139,  n.  He  added:  *'  What 
possession  has  the  attorney  of  a  judgment?  If 
the  client  employed  another  attorney  to  issue 
execution  would  tne  first  attorney  have  a  lien  on 
the  proceeds  ?  "  (as  to  which  see  5  Ir.  Eq.  34 ;  4 
Sc.  N.  R.  769 ;  Stokes  on  Lien.  174).  And  in 
Llovd  «.  Maunsell,  22  L.  J.  Q.  B.  Ill  (etqf  10  C. 
B.  ^S-9),  Brie,  J^says,  as  regards  a  rule  ob- 
tained by  plaintiff's  attorney  tor  the  defendant 
to  pay  him  the  amount  awarded  to  be  paid  by 
the  defendant  to  the  plaintiff:  'This  rule  must 
be  refused.  An  attorney  for:a  plaintiff  is  only 
entitled  to  receive  the  amount  recovered  in  the 
action  as  agent  of,  and  representing  the  plaintiff. 
To  grant  this  application  would  be  like  allowing 
an  attorney  to  bring  an  action  in  his  own  name 
where  the  client  was  the  contracting  party." 
And  in  1  Lu&h  Pr.  8d  ed.,  839,  it  is  laid  down 
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that,  *'  The  attfirney  can  not  at  law  actively  en- 
force the  lien,  hi8  rights  being  only  to  retain  the 
fruits  of  the  judgment  if  they  come  to  his  hands ; 
hence  he  cannot  in  his  own  name  obtain  a  rule 
against  the  opposite  party  for  payment  to  him  of 
tne  amount  awarded  19  his  client  on  a  reference. 
It  would  seem,  however,  that  the  attorney  may 
by  a  suit  in  equity  enforce  this  lien  for  his  costs 
at  law,  as  a  solicitor  may  certainly  enforce  his  lien 
upon  the  fruits  of  a  suit  in  equitv  for  his  costs  of 
that  suit.  And  a  Court  of  law  w  fU  on  an  applica- 
tion in. the  name  of  the  client  order  payment  to 
him  or  his  attorney  of  a  sum  awarded  without  re- 
gard to  a  iudgment  obtained  by  the  opposite  jmrty 
against  the  client  in  another  action."  But,  we 
are  unable  to  reconcile  this  statement  of  the  pas- 
siveness  of  the  lien  at  law  with  other  passages  in 
Lush  at  p)).334, 323, 326.  In  e<iuity  certainly  one  of 
the  leading  distinctions  between  a  solicitor's  re- 
taining lien  and. his  charging  lien  hiis  been  af- 
firmed as  that,  while  the  former  is  passive,  the 
latter  "  is  a  lien  which  the  solicitor  is  entitled 
activelv  to  enforce  "  {per  Ld.  Cottenham,  4  My. 
&  Cr.  357).  And  we  apprehend  that  it  is  prop- 
erly stated  in  Marshall  on  Costs  (1860)  p.  457 : 
'*  Doth  Courts  of  law  and  equity  have  concurred 
in  recognizing  the  lien  so  far  that  an  attorney  or 
solicitor  may  obtain  an  order  to  stop  his  client 
from  receiving  money  recovered  in  a  suit  in 
which  he  has  been  employed  for  him  till  his  bill 
is  paid.  But  the  attorney  is  not  the  dominua  litis 
so  as  to  marshall  the  pijceedings  on  the  judg- 
ment or  the  execution  as  he  may  think  fit?  He 
can  not,  therefore,  carry  a  writ  olf  execution  into 
effect  against  the  instructions  of  his  client  with 
a  view    to   obtain    his  costs,  even  though    the 

Earties  should  collude  to  deprive  him  of 
is  lien  ( 12  N.  &  W.  451 ;  1  Marsh  R.  114). 
And  his  lien  on  the  proceeds  when  recovered  does 
not  enable  him  to  require  the  defendant  to  pay 
the  money  to  him  and  not  to  his  client"  (citing 
Lloyd  V.  Maunsell,  mpru,  p.  2).  That  he  may 
obtain  such  an  order  as  above  see  per  Ld.  Mans- 
field (Doug.  104-238).  But  receht  cases  appear 
to  go  ))eyond  the  last  passage  cited  from  Marshall. 
In  Ez  parte  Morrison  (L.  R.  4.  Q.  B.  156,  19  L.  T. 
N.  S,  430)  Blackburn  J.,  observes:  'There  is  no 
doubt  at  all  that  where  an  attorney  has  by  his 
labor  or  his  money  obtained  a  judgment  for  his 
client  he  has  a  lien  upon  the  proceeds  of  such 
judgment,  and  is  entiUed  to  have  its  proceeds 
pass  through  his  hands.  The  lien  does  not 
amount  to  an  equitable  assignment 'of  the  pro- 
ceeds of  the  judgment,  but  it  is  yet  protected  by 
the  Court."  So  in  Pulling  on  Attorneys,  3d  p. 
382,  it  is  said  that  most  of  the  decisions  respect- 
ing this  lien  treat  ''  it  as  a  right  foundea  on 
the  ec^uit^ble  claim  of  the  attorney  to  prevent 
the  client  running  away  with  the  fruits  of  the 
cause  without  satisfying  his  legal  demands  for 
the  industry  and  expense  by  which  these  fruits 
were  obtained;  or,  as  it  is  expressed  by  an  emi- 
nent Scotch  lawyer  (1  Bell,  Com.  Law  Scot.  572), 
*  It  seems  to  proceed  on  the  idea  or  principle  of  a 
tacit  agreement  or  understanding  oet ween  the 
iigent  and  his  client,  founded  on  equity,  that  the 


client  should  not  receive  payment  of  the  expen- 
ses awarded  against  the  opposite  party  without 
paying  his  agent;  that  the  client  is  bound  to  as- 
sign the  claim  to  his  agent,  and  that  which  he 
could  not  refuse  the  Court  is  entitled  even  without 
his  consent  to  grant  by  decree.' "  Certainly,  the 
Courts  have  frequently  gone  so  far  as  to  order 
payment  to  the  attorney:  see  2  C.  B.  823  and  n., 
at  end,  28  L.  J.  Ex.  213 — in  equity  see  5  Ir.  Eq. 
38;  and  see  Slater  v.  Mayor  of  Sunderland,  33  L. 
J.  Q.  B.  37, 9  L.  T.  N.  L.  422,  "where  the  defend- 
ant was  ordered  to  pay  money  over  to  the  plain- 
tiff's attorney"  (sic,  1  Arch.  Pr.,  12th,  ed.,  139,  n.). 
In  3  C,  B.  823  &  n.,  where  it  is  said:  "  The 
proper  form  of  application  to  the  Court  would 
seem  to  be  for  a  rule  restraining  the  opposite 
party  from  paying  the  money  to  the  client  until 
the  attorneys  lien  is  satisfi^."  In  1  Arch,  Pr.,' 
12th  ed.,  139  (and  so,  see  1  Lush  Pr.,  3d  ed.,  323, 
326,  and  5  Ir.  Ecj.  37)  it  is  added  that  in  clear 
cases  of  collusion  the  Court  might  allon  the 
attorney  to  proceed  m  an  action  for  the  recovery 
of  the  costs.  But,  collusion  or  fraud  is  not  neces- 
sary except  where  a  compromise  is  sought  to  be 
set  aside:  see  Slater  V.  Mayor  of  Sunderland,  ubi 
supra. — The  Irish  Law  Times. 

GAMBLING  CONTRACTS. 


The  following  is  the  recent  charge  of  Judge 
Jameson,  of  Chicago,  to  the  grand  jury  in  the 
Criminal  Court  of  Cook  County,  Illinois. 

Gentlemen  of  the  Grand  Jury:  Besides 
the  statutes  against  gambling,  selling  liquor  to 
minors,  and  acts  of  violence  to  person  or  prop- 
erty, which  form  the  subject  of  your  ordinary 
deliberations,  I  wish  to  call  your  attention  to 
one  which  I  will. now  read: 

'' Whoever  contracts  to  have  or  give  to  him- 
self or  another  the  option  to  sell  or  buy  at  a  fu- 
ture time  any  grain  or  other  commodity,  stock  of 
any  railroad  or  other  company,  or  gola,  or  fore^ 
stalls  the  market  by  spreading  fk^se  rumors  to 
influence  the  price  of  commoditibs  therein,  or 
corners  the  market,  or  attempts  to  do  so,  in  rela- 
tion to  any  of  such  commodities,  shall  be  fined 
not  less  than  $10  or  more  than  $1,000,  or  con- 
fined in  the  county  jail  not  exceeding  one  year, 
or  both  :"  Revised  SUitutes  Illinois,  Chap.  38, 
Sec.  180. 

By  this  section  are  denounced  three  separate 
misdemeanors — the  sale  of  "  options."  "  forestall- 
ing the  market,"  and  "  cornering  tne  market." 
All  these  have  either  in  name  or  m  spirit,  been 
always  interdicted  by  the  common  law,  and  that 
of '' forestalling"  was,  at  a  very  early  day, 
made  punishaHe  in  England  by  statutes.  Over 
a  century  ago  a  movement  arose  in  England 
for  abolishing  the  restrictions  upon  the  freedom 
of  trade,  and  these  statutes  were,  as  a  part  of 
them,  repealed;  but  the  pommon  law  has  re- 
mained. Doth  there  and  iii  this  country,  un- 
changea.  though  fallen  into  dismse.  The  exigen- 
cies of  tne  times  induced  our  Legislature  a  few 
years  since  to  re-enact  the  statute  against  **  fore- 
stalling,"   and    to   add    to    it    those    touching 
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"  options  "  and  "-  corners  "  which  I  have  read — 
offenses  in  which  the  criminal  ingenuity  of  bur 
ancestors  seems  not  to  have  been  eaual. 

The  first  offense  is  the  illegal  sale  of  options 
for  future  delivery  of  grain  and  other  commodi- 
ties. The  fact  that  property  is  sold  to  b^  deli  v- 
ered  at  a  future  da^  does  not  make  the  contract 
illegal ;  or  that  it  is  not  at  the  time  possessed  or 
owned  bv  the  seller ;  or  that  the  time  of  its  de- 
livery is  left  within  fixed  limits,  optional  with 
the  buyer  or  seller,  though  in  one  sense  any 
such  sale  is  a  sale  of  an  option  apparently 
within  the  statute.  What  maKes  it  a  gambling 
contract  is  the  intent  of  the  parties  that  there 
shall  not  be  a  delivery  of  the  commodity  sold, 
but  a  payment  of  differences  by  the  party  losing 
upon  the  rise  or  fall  of  the  market.  Of  this 
intent  the  jury  are  to  be  the  judges,  and  it  may 
be  inferred  directly  from  the  terms  of  the  con- 
tract, or  indirectly  from  the  course  of  dealing  of 
the  parties:  Pickering  v.  Cease,  79  111.,  3^8; 
Walcott  V.  Hoath,  78  111.,  433 :  Pixley  v.  Boyn- 
ton,  79  111.,  351. 

By  this  legislation  the  General  Assembly  had 
no  purpose  to  interdict  bona  fide  sales  of  commodi- 
ties, but  only  such  as  are  colorable  or  fraudulent, 
contrived  by  both  parties  as  a  cover  merely  for 
gambling  transactions. 

The  offense  of  forestalling  originally  consisted 
in  the  buying  or  contracting  for  merchandise  or 
victuals  coming  to  market,  or  dissuading  persons 
from  bringing  their  goods  or  provisionn  there,  or 
inducing  them  to  raise  their  prices.  2  Wharton 
Criminal  Law,  §  1849. 

Our  statute  has  narrowed  the  offense  so  that 
it  covers  only  forestalling  the  market  by  ^'  npread- 
ing  false  rumors  to  influence  the  prices  of  comraodi^ 
ties  therein."  The  obvious  purj)ose  of  the  Leg- 
islature in  making  this  provision  was  to  protect 
the  people,  the  consumers  as  well  as  innocent 
traders,  from  the  damage  resulting  from  unnat- 
ural and  fictitious  fluctuations  of  prices  brought 
about  by  the  false  suggestions  of  interested  per- 
sons. 

The  offense  of  cornering  the  market  is  not, 
80  far  as  I  am  aware,  mentioned  in  the  books, 
but  it  is  one  of  the  numerous  family  of  frauds 
of  which  the  various  members  in  their  fight 
with  society  assume  an  infinitude  of  shapes  and 
colors.  To  detect  and  punish  these,  uotwith- 
ing  the  novelty  and  apparent  innocence  of  their 
disguises,  is  the  first  business  of  courts  and  jus- 
tices. The  thing  which  we  know  as  a  "  corner  " 
in  the  market  might  be  briefly  described  as  a 
process  of  driving  unsuspecting  dealers  in  grains, 
stock,  and  the  like,  into  a  *^  corral "  and  relieving 
theni  of  their  purses.  The  essence  of  the  offense 
consists  in  the  party  securing  a  contract  for  the' 
future  delivery  of  some  commodity  at  his  op- 
tion, and  then,  by  engrossing  the  stock  of  su(m 
commodity  in  the  market,  making  it  impossible 
fot  the  other  party  to  complete  his  contract,  but  by 
purchasing  of  his  adversary  at  his  own  price,  or 
paying  in  cash  the  difference  fixed  by  such  ad- 
versary. As  was  said  of  another  great  wrong, 
if  this  is  not  wrong   then    nothing    is    wrong. 


Public  rumor  on  the  street  and  in  the  press  justi- 
fies me  in  saying  that  these  offenses  are  rife 
amongst  us,  and  in  asking  you,  if  evidence  to 
that  efiect  should  reach  you,  to  make  them 
the  subject  of  incjuiry.    Your  duty  and  mine  is 

Slain.  However  powerful  the  combination  }o 
efy  the  laws,  and  however  difficult  to  detect  and 
pu-nish  the  crime,  we  rank  ourselves  with  the 
criminal  if  we  fail  id  bring  the  terrors  of  the  law 
to  bear  upon  him.  For  one,  I  refuse  not  to  hear 
what  fills  the  ears  of  all  to  the  discredit  of  the 
business  men  and  methods  of  this  city.  If  the 
crimes  indicated  are  being  committed,  it  imports 
much  that  the  validity  of  bur  statute  and  its 
sufliciency  to^rcach  the  guilty  parties  should  be 
early  tested.  If  the  spread  of  gambling  has  in- 
fected our  business  men,  the  consequences  can- 
not but  be  dinastrouB;  the  course  of  business, 
instead  of  proceeding  quietly  and  healthily,  will 
become  broken  by  fits  of  fever  and  panic ;  unlaw- 
ful gains  will  be  preferred  to  the  slow  profits  of 
legitimate  trade ;  our  farmers,  partaking  of  the 
prevalent  spirit,  will  hold  bacK  their  crops  in 
expectation  of  corner  prices,  borrowing  money 
upon  mortgage  to  carrv  on  their  operations,  in- 
stead of  realizing  by  tKe  sales  of  farm  products. 
It  is  said  that  these  phenomena  are  already  ap- 
parent, and  they  are  charged  to  be  the  effects  of 
violations  of  the  law.  I  will  only  add  that,  it 
is  not  your  duty  to  seek  inquisitorially  for  evi- 
dence that  crimes  have  been  committed.  Should 
evidence  come  to  you  through  the  regular  chan- 
nels, your  duty  will  be  to  consider  it  and  act 
fearlessly  and  promptly  to  vindicate  the  laws. 
I  think  I  may  promise  on  the  part  of  the  judi- 
ciary of  the  county  that  if  you  present  tnen  for 
crime  it  will  not  go  unpunished,  so  far  as  the 
enforcement  of  the  laws  depends  upon  them.'' 


» • » 


TRIAL  BY  JURY. 


Trial  by  jury  proves  the  existence  of  {i  free 
government ;  it  is  the  exercise  by  the  people  of 
one  branch  of  supreme  power.  When  we  say  it 
founds  or  upholos  it,  we  put  the  effect  for  the 
cause.  But  suppose  its  value  for  the  conserva- 
tion of  liberty  m  the  past  were  admitted  it  does 
not  follow  that  it  is  needed  now  for  a  like  pur- 
pose. Ofiicials  are  powerless  beyond  the  consti- 
tutional limits.  Judges  by  the  tenure  of  ofiice 
are  beyond  the  influence  of  executive  power, 
and  generally  of  the  ballot-box.  The  end  now 
to  be  sought  is  that  the  law,  as  the  expressed 
will  of  the  people,  should  be  everywhere  and 
always  supreme  and  uniform  in  its  administra- 
tion. 

And  so  we  come  to  this  vital  question :  Is 
justice  according  to  fixed  rates  of  law  more  likely 
to  be  attended  by  our  present  system,  or  by  one 
in  which  both  fact  and  law  are  settled  by  the 
court  without  the  intervention  of  a  jury?  ^ 

In  cases  in  which  we  mayassume  that  jurors 
wr;ild  have  no  bias,  it  is  obvious  that  they  are 
greatly  liable  to  error  from  the  want  of  proper 
qualifications  for  the  work  they  are  to  do.    It 
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was  found  in  the. beginning  that  the  world's 
work  could  not  be  done  without  special  prepara- 
tioii  for  special  duties.  Our  neighbor  may  oe  a 
ffreat  man,  but  we  do  not  call  upon  him  to  set  a 
broken  limb  unless  he  has  had  the  training  of  a 
surgeon.  Much  as  we  may  esteem  our  physician, 
we  do  not  ask  his  advice  when  a  claim  is  set  up 
to  the  estate  we  inherited  and  supposed  our  own. 
We  never  go  to  our  shoemaker  for  a  coat,  nor  to 
our  tailor  ror  boota  In  our  late  war,  we  some- 
times, when  smarting  under  defeat,  talked  wildly 
about  military  genius  and  West  Point  machines; 
but  in  the  ena  the  value  of  militarv  education 
was  splendidly  vindicated,  while  the  civilians, 
who  early  in  the  war,  by  political  influence  or 
otherwise,  obtained  independent  commands  in . 
the  army,  for  the  most  part  failed  miserablv,  in- 
volving the  country  in  vast  loss  and  su£(ering. 
The  average  juryman  is  unaccustomed  to  con- 
tinuous thought.  He  has  never  learned  by  prac- 
tice to  weigh  and  compare  evidence,  nor  to  judge 
of  the  trutnfulness  of  witnesses.  In  protracted 
trials  it  is  impossible  for  him  to  carry  the  testi- 
mony in  his  memory,  or  to  aid  his  memory  af- 
fectively by  notes.  At  the  close  of  the  testimony 
the  court  instructs  him  in  the  law  applicable  to 
the  case,  and  then  it  becomes  his  duty  to  make 
up  his  verdict  by  applying  as  best  he  may  leg^ 
principles  often  impenectly  understood  to  testi- 
mony imperfectly  remembered.  We  should  not 
set  a  man  to  cultivate  a  farm  or  make  a  shoe 
without  practical  acquaintance  with  his  work. 
We  should  exi>ect  nothing  from  him  but  failure, 
if  his  preparation  had  been  only  a  lecture  or  a 
course  of  lectures.  And  yet  we  set  jurors  to  the 
performance  of  the  most  responsible  and  difficult 
of  all  duties,  with  such  preparation  and  aid  only 
as  they  can  receive  from  the  arguments  of  the 
lawyers  and  the  charge  of  the  court.. 

A^ain,  the  juryman  is  impressed  into  the 
service.  Often  he  brings  with  nim  the  cares  of 
the  business  from  which  he  was  taken  ;  and  if 
anxiety  about  the  harvesting,  the  notes  that 
must  l>e  paid  before  the  banks  close,  or  the  con- 
duct of  the  boy  who  thinks  ^'epsom  salts  means 
oxalic  acid"  distracts  his  attention,  he  will  con- 
sole himself  by  the  reflection  that  his  responsi- 
bility is  shared  by  eleven  others. 

On  the  other  hand,  the  judge  brings  to  the 
work  a  mind  disciplined  by  years  of  study,  fol- 
lowed by  years  of  practice.  His  knowledge  of 
law  enables  him  to  see  what  facts  are  to  be 
proved,  and  on  which  of  the  parties  rests  the 
burden  of  proving  them,  and  so,  as  each  witness 
delivers  his  testimony,  to  appreciate  its  proba- 
tive value.  Practice  has  taught  him  to  read 
witnesses.  For  him  not  woras  only,  but  the 
manner^  the  tone,  the  gesture,  the  countenance, 
have  force  and  meaning.  He  is  not  likely  to  be 
misled.  He  has  opportunity  to  take  full  notes, 
if  need  be,  and  afterwards  to  revise  and  compare 
the  stiitements  of  witnesses.  The  duties  of  his 
office  are  bis  work.  His  attention  is  not  dis- 
tracted by  outside  cares. 

So  much  for  the  relative  capacity  of  judge  and 


jury    to  administer   justice. — John  C.  Dodge^  va 
AUantie. 

LAW  OF  FRAUDULENT  CONVEYANCES. 


No  branch  of  manldpal  law  ts  of  greater  importance, 
or  of  more  freqnent  appUoation,  than  that  namod  In  the 
title,  and  none  has  been  more  thoroughly  oonfuaod  by 
the  decisionii  of  English  and  American  courta.  The  old 
struggle  between  debtor  and  creditor,  since  not  only 
servitude,  but  also  imprisonment  for  debt,  have  been 
abolished,  is  in  our  dajrs  carried  on  mainly  in  suits  at 
law,  in  equity,  or  in  bankrupt<^,  for  setting  aside  con- 
veyances or  arrangements  as  fhiudulent  against  creditors. 

The  simplest  case  is  where  the  con  veyanoe  is  in  the  words 
of  the  old  statutes,  **feigned  ;"  in  common  language, 
'*sham."  A,  the  debtor,  assigns  his  property,  real  or 
personal,  to  B,  in  name  and  form  only,  but  with  tlie  un- 
derstanding that  he  may  enjoy  and  control  it,  exactly 
as  before.  Such  an  arrangement  is  void  by  common  rea- 
son, and,  as  it  has  been  declared,  also  by  the  common 
law,  without  the  aid  of  the  Statute  of  ISth  EUiabeth, 
which  declares  all  such  conveyances  |'made  by  fraud, 
collusion,  covin  or  guilt,*'  void  agslnst  the  persons 
thereby  to  be  defrauded. 

It  would  seem  that  where  a  conveyance  is  not  only 
fraudulent  but  feigned,  the  only  question  should  be  one 
of  fact,  not  of  law ;  yet  the  line  is  hard  to  draw.    A  man, 
for  instance,  settles  his  personalty  for  the  separate  use 
of  his  wife ;  the  enjoyment  remains  practically  tlie  aamo, 
and,  if  he  and  his  wifo  have  children,  the  property  will 
go  pretty  much,  or  altogether,  in  the  same  direetion 
after  his  death  in  which  it  would  have  gone  without  the 
settlement;  yet  the  settlement  will,  though  not  based 
upon  any  consideration,  be  good  against  subsequent  debts, 
and,  if  based  upon  a  valuable  consideration,  even  against 
antecedent  debts,    nils  may  be  Justified  upon  the  ground 
that,  though  the  enjoyment  of  the  property  remains  as 
before,  yet  the  control  and  disposition  stand  differently, 
for  the  wife  may  have  a  difforent  will  from  her  husband's. 
But  let  us  go  a  step  further  :  A  man  settles  his  property, 
real  or  personal,  upon  a  wife  or  infant  chUd,  and  reserves 
a  power  of  revocation  in  the  deed.    Such  a  deed  la,  for 
aU  practical  purposes,  a  nulUty ;  yet  a  highly  respectable 
court  decided  lately,  upon  the  best  Bngliah  and  some 
American  authorities,  that  the  settlement  is  good,  and 
that  the  property  can  not  be  reached  by  the  husband's 
creditors,  nor  assignee  in  bankruptcy;  and  it  is  quite 
doubtful  whether  the  Supreme  Oouii  of  the    United 
States  wiUnot  affirm  the  decision.    In  fmctf  the  English 
Judges  made  the  very  Statute  of  27th  Eliiabeth  which  is 
directed  against  conveyances  designed  to  defraud  pur- 
chasers, the  surest  shield  against  the  grantor's  creditors. 
They  decided  that  every  voluntary  conveyance  ia,  as  of 
course,  void  against  subsequent  purchasers,  even  such 
as  have  notice ;  but,  if  made  by  a  man  .ont  of  debt  at  the 
time,  it  Is  held  good  against  his  subsequent  creditors. 
So,  if  a  man  wants  to  hold  his  property  under  his  own 
control,  but  secure  against  the  demands  of  the  law,  be 
has  nothing  to  do  but  to  settle  it  upon  an  inflmt  child. 
It  can  not  be  reached  by  the  sherilT  with  an  exeoutton ; 
the  child  can  not  sell  nor  encumber  it,  being  an  infant; 
but  the  father,  if  he  wishes  to  do  so,  can  sell  it,  fbr  the 
purchaser's  title,  though  he  knew  of  the  previous  gift, 
will  prevail  over  that  of  the  donee.    Lord  liCanafleld)  in 
Doe  V.  Routledge,  though  avoiding  this  doctrine,  alluded 
to  it  as  sustained  by  two  cases  in  Coke's  reports,  and  in 
another  case  declared  it  to  be  too  firmly  eststtUabed  to 
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be  shaken.  Nay,  it  was  carried  so  ittr  that  the  father 
ooald  buy  the  property  again  from  the  purchaser  for 
value*  and  thus  get  the  title  as  well  as  the  enjoyment  of 
the  thing  itself  from  his  child  or  other  donee  htuils.  into 
his  own  hands.  Thus,  in  fact,  every  voluntary  settle- 
ment contained  in  itself,  tacitly,  a  clause  of  revocation 
for  everv  settlement  was,  in  fact,  a  sham,  and  remained* 
such  until  the  settler's  deatli  put  a  sale  of  the  settled 
property  out  of  his  power.  Yet  were  these  sham  settle- 
ments always  held  valid  against  subsequent  creditors, 
if  the  grantor  was  out  of  debt  at  the  time  when  he  made 
the  voluntary  conveyance. 

American  oases  do  not  go  as  fkr  in  favor  of  sustaining 
such  a'rrangements  as  the  precedents  of  the  mother  .coun- 
try. This  may  seem  strange  to  some  of  your  profes- 
sional readers.  The  general  iiYipression  prevails  that 
England  is  severe,  but  that  America  is  lenient,  in  its 
treatment  of  unfortunate  debtors ;  and  this  impression 
is  quite  true  in  general ;  but  England  has  been  rather 
lenient  to  its  forlumUe  debtors,  and  the  cases  decided  In 
her  courts  of  law  and  equity,  as  to  the  validity  of  family 
settlements,  have  generally  arisen  among  the  privileged 
classes.  Traders  fell  under  the  provisions,  of  the  bank- 
rupt laws,  which  until  lately  were  severe  enough ;  all 
others,  except  persons  enjoying  privileges  of  parliament, 
or  similar  exemptions,  were  held  in  awe  by  imprison- 
ment for  debt.  The  leading  cases  of  contest  between 
creditors  and  donees,  like  Cardogan  v,  Kennett,  decided 
by  Lord  Mansfield,  and  reported  in  Cowper*s  Report, 
page  434, arose  over  the  estates  of  highborn  and  courtly 
spendthrifts,  who  could  not  be  made  to  give  up  their 
goods  by  the  simple  process  of  sending  them  to  jail. 
The  same  policy  of  the  law,  whieh  forbade  the  incarcera- 
tion of  a  jolly  lord  at  the  instance  of  his  lowborn  credit- 
ors, money-lenders,  or  tradesmen,  forbade,  also,  the 
forced  sale  of  his  wines,  his  plate,  his  linen,  his  manor- 
house,  and  his  park. 

Upon  the  whole,  the  American  courts  have  not  been 
as  favorable  as  those  of  England  to  voluntary  settle- 
ments, but  American  legislation  has  introduced  a  new 
mischief.  Under  the  guise  of  protection-  to  married 
women,  most  of  our  States  have  given  to  every  married 
man  the  broadest  facilities  for  running  up  two  sets  of 
debts— one  in  his  own  name,  the  next  in  that  of  his  wife. 
The  personalty  .of  the  wife  has  been  guarded  against  the 
control  and  debts  of  the  husband ;  she  may  make  con- 
tracts like  an  unmarried  woman,  and  may»  if  she  choose, 
employ  him  as  her  agent.  In  the  immense  majority  of 
csfees,  the  wife  is,  notwithstanding  such  laws,  under  her 
husband's  control  as  much  as  beforo,  and,  instead  of 
guarding  her  against  her  husband,  these  laws  simply  aid 
the  latter  in  defeating  the  just  claims  of  his  croditors. 

There  is  another  class  of  cases  in  which  the  question 
arises,  oan  a  man  have  all  the  enjoyment  of  property, 
and  yet  exclude  his  creditors  fron^  reaching  it?  Bloh 
fathera,  whose  sons  have  been  brought  up  in  idleness, 
try  to  bequeath  to  them  their  inheritance  tied  up  in  such 
a  wayas  to  prevent  any  interest  therein  from  being  at- 
tached for  debt.  For  this  purpose,  the  estate  is  vested  in 
trustees,  whe  are  to  pay  to  the  beneficiary  only  the  profits, 
without  power  of  anticipation,  or  who  are  to  support  the 
benefldary  ov^  of  the  profits.  Koiw,  there  is  a  simple 
mle  wldehin  common  reason  ought  to  be  applied  to  such 
oaaes.  Any  mero  cause  against  alienation  being  incom- 
patible with  the  right  of  property  in'  a  male  adult  must 
be  left  out  o*  view,  and  the  question  then  remains :  Gould 
tlM- beneficiary  have  used  the  property  or  its  income 
voluntarily  toward  the  payment  of  his  debts?    If  he 


could  so  use  it  voluntarily,  he  should  be  compelled  to 
do  so,  if  too  dishonest  to  do  so  without  compulsion.  It 
is  the  same  rule  which,  as  indicated  above,  should  be  ap- 
plied to  property  which  the  debtor  has  disposed  of  by 
'  deed  or  g^f  t  or  settlement.  If  he  can  resume  the  property, 
if  he  can  by  his  mora  will  make  it  subject  to  the  demands 
of  his  creditors,  he  should  be  compelled  to  do  so.  I  do 
pot  maintain  that  such  is  now  the  common  law  of  the 
United  States,  but  such  I  maintain  it  ought  to  be  in  order 
to  be  just  and  consistent  The  intent  of  the  debtor,  in 
making  a  conveyance,  should  hardly  ever  be  the  stand- 
ard by  which  to  judge  of  the  fairness  or  validity  of  a 
conveyance..  The  old  English  statutes  are  full  of  this 
intent,  and  so  are  many  of  their  American  copies,  but 
the  grantor's  intent  is  not  only  hard  to  find,  but  im- 
material when  found.  What  diflbrance  can  it  make  to 
the  creditor,  whether  the  debtor  has  thrown  away  his  prop- 
erty from  the  worst  or  from  the  purest  of  motives,  if  the 
result  in  each  case  alike  is  the  defeat  of  the  creditors  in 
the  collection  of  his  debt  ? 

I  write  now  of  conveyances  that  are  not  feigned,  but 
real,  but  which  have  been  made  without  valuable  con- 
sideration. I  approve  highly  of  the  rule  laid  down  by 
the  Kentucky  statute,  which  declares  a  voluntary  con- 
veyance void  as  against  antecedent  debts,  without 
using  the  word  '*fraud"  or  ''fraudulent,"  or  any  of  its 
equivalents ;  and  I  look  upon  the  New  York  statute, 
which  was  made  to  upset  the  just  decision  of  Chancel- 
lor Kent  in  Reade  v.  Livingston,  and  which  left  it  to 
the  jury,  in  each  case,  to  judice  of  the  g^rantor's  intent, 
as  highly  absurd,  for,  aside  from  the  bad  policy  of  leav- 
ing important  rights  to  depend  upon  the  proof  ol  ..pro- 
cesses going  on  inside  of  a  man's  brain,  the  grantor's 
intent  is  of  no  intrinsic  importance.  It  may  often  be  a 
hardship  upon  the  receiver  of  a  gift  that  he  should,  after 
the  lapse  of  years,  have  to  give  it  up  to  the  grantor's 
creditors— a  great  hardship,  if,  upon  the  strength  of 
that  gift,  he  has  been  led  into  more  expensive  habits,  or 
into  risky  business  enterprises,  and  thus  been  induced 
to  spend  or  lose  the  whole  value  of  the  gift— but  that 
hardship  is  no  less,  when  the  grantor  intended  to  cheat 
his  creditors  by  making  the  gift,  nor  is  it  any  greater 
when  the  grantor  acted  in  the  best  of  faith,  believing 
most  sincerely  that  he  had  enough  othe^  property  to 
meet  all  his  liabilities.  The  good  faith  of  the  donee 
would  be  a  much  better  criterion  than  that  of  the  donor. 
I  think  the  Court  of  Appeals  of  Kentucky  started  from 
the  right  principle,  when  it  held  that  a  son-in-law's  re- 
moval from  a  distant  country,  upon  a  fftrm  given  to  him 
by  his  father-in-law,  was  a  valuable  consideration,  sufli- 
cient  to  protect  the  farm  from  the  creditors  of  the  latter. 
This  visible  act  is  a  safer  and  juster  ground  on  which  to 
rest  the  ownership  of  the  farm,  than  the  purity  of  the 
father-in-law's  motives  in  making  the  gift. 

The  law  of  fraudulent  and  voluntary  conveyances  can 
be  brought  down  upon  a  firm  and  rational  basis  only  by 
eliminating  from  it,  as  much  as  possible,  the  question  of 
intent.  Let  ua  replace  that  word  by  the  word  ''eflbot ;" 
and  above  all,  we  should  condemn  eveiy  "feigned"  con- 
veyance or  disposition.  The  recent  decision  of  the 
Supreme  Court  of  the  United  States,  that  a  mortgage  of 
a  stock  of  merchandise,  which  the  mortgagor  retains  in 
'hlB  possession  with  the  implied  permission  to  sell  it  at 
retail,  is  fkmudnlent  snd  void,  was  a  qtep  in  the  right 
direction.  The  court  did  not  indulge  in  any  pqyohologio 
research  into  the  mortgagor's  mmd,  but  it  held  the 
mortgage  to  be  void,  because  it  Is  upon  Its  face  untrue 
—because  it  is  a  contradiction  in  terma.    The  oourts 
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should  never  forget  that  the  statutee  which  denounce 
fraudulent  conveyances  as  void  are  civil,  not  criminal ; 
that  their  object  is  not  the  punishment  of  a  guilty  mind, 
but  simply  the  ascertainment  of  a  question  of  property. 
If  the  conveyance  was  unreal,  the  praperty  is  still  in  the 
former  owner ;  if  it  was  voluntary— made  upon  any 
valuable  consideration— the  law  simply  steps  in  and 
says  to  the  debtor,  "you  must  be  Just  before  you  are 
generous;  you  can  not  give  your  property  away;  you 
hold  it,  or  its  representative  price,  in  trust  for  your 
creditors." 

Gk>me  absurd  conclusions  in  detail  have  followed  from 
not  keeping  this  fundamental  principal  in  view.  Where 
a  firm— say  A  A  B— are  insolvent,  neither  of.  them  have 
a  beneficial  interest  in  the  firm  assets,  it  follows  that  the . 
creditors  of  either  A  or  B,  individually,  con  not  reach 
any  part  of  these  assets  by  any  process  at  law,  in  equity 
nor  in  bankruptcy,  yet  both  English  and  American  courts 
have  held,  that  an  appropriation  of  such  assets  to  the 
payment  of  an  individual  creditor  can  not  be  set  aside 
as  fraudulent  by  the  creditors  of  the  firm,  upon  the 
alleged  ground  that  the  partnership  creditors  have  no 
lien  upon  the  first  assets,  but  can  claim  only  through  the 
partners,  whose  consent  binds  them— a  course  of  reason- 
ing which  overlooks  entirely  the  controlling  point,  that, 
if  the  partners  consent  to  part  with  their  property  with- 
out a  consideration  to  themselves,  without  receiving 
atiytliing  to  take  the  place  of  the  property  disposed  of, 
their  consent  la  voluntary^  and  therefore  void  as  against 
those  creditors  who,  but  for  their  consent,  could  have 
reached  the  property  thus  given  away. 

In  many  cases,  the  true  rule  has  been  recognized  by 
statute.    Thus,  it  is  a  part  of  the  English  Bankrupt  Law, 
and  has  been  such  for  nearly  two  centuries,  through  all 
its  changes,  that  personal  chattels  within  the  possession 
and  visible  control  of  the  bankrupt,  shall  pass  to  the 
assignee.    The  meaning  of  the  law -giver  was  this :  What 
a  man  has  in  his  possession,  and  what  he  controls,  is  his ; 
he  may  owe  duties  concerning  the  thing  to  third  per- 
sons, but  practically  it  is  his,  and  so  when   he  fails  to 
meet  his  debts,  it  should  be.  a  fund  for  his  creditoi'S.    In 
some  American  States,  for  instance  in  Missouri,  the  doc- 
trine of  Twyne's  case  has  been  carried  to   the  fullest 
length,  both  by  legislative  enactment  and  Judicial  decis- 
ion.   Yet,  several  years  ago,  in  a  Kentucky  case  (Short 
V.  Tinsley,  1  Metcalfe,  497)— a  case  by-the-by,  in  which 
the  facts  hardly  called  for  the  mischievous  distinction— 
the  Appellate  Court  declared,  that  a  sale  of  chattels  with- 
out delivery  but  otherwise  honest,  was  void  only   in  a 
Pickwickian  sense,  namely,  at  law  ;  but  in  equity,   it 
would  be  treated  as  a  security  for  the  amount  actually 
paid ;  in  short,  it  would  be  treated  as  a  mortgage,  which 
partieS|  who  perhaps  were  not  honest,  can    at  pleasure 
make  large  enough  to  cover  the  whole  value  of  the  chat- 
tel, and  which  mortgage,  contrary  to  the  known  policy 
of  the  law,  is  net  only  unrecorded,  but  even  unwritten. 
In  like  manner,  the  old  doctrine  of  Twyne*s  case,  accord- 
ing to  which  the  continued  possession  of  pei'sonal  chat- 
tels, after  an  absolute  sale,  has  been  held  for  ages  to  bo 
fraudulent  and  void  as  to  creditors,  has  been  much  mis- 
undemtood,  and  hence  much  broken  in  upon.    The  true 
reiison  for  the  rule  in  this :    If  a  man  really  buys  a  chat- 
tel be  wants  the  possession  of  it,  and  his  not  taking  pos- 
session is  almost. conclusive  proof  that  he  has  not  bought 
it.    The  seller  still  has  the  enjoyment  of  the  chattel; 
why  should  it  not  be  subject  to  his  debts?    The  court 
trying  the  right  of  property   will   rather   believe  their 
senses  than  human  testimony,  as  to  conversations  that 


may  never  have  taken  place,  and  as  to  intentions  hid 
away  in  men's  hearts.  It  therefore  shuts  its  ears  to  the 
latter,  and  Judges  only  by  the  facts  open  to  the  eye. 

It  seems  to  us  that  in  every  new  revision  or  codifica- 
tion, pains  should  bo  taken  to  eliminate  from  the  law 
of  Fraudulent  Conveyances,  as  -far  as  possible,  all  refer- 
ence to  the  grantor's  intention,  and  to  rest  the  rights  of 
granteiM  on  the  oner  hand,  and  of  creditors  on  the  other, 
upon  outward  visible  factsr-suohasa  valuable  considera- 
tion of  the  grant,  its  irrevocable  character  and  actual 
char^  of  possession— and  wherever  the  frame  of  the 
local  statute  does  not  prevent  it,  I  hope  the  courts  may 
return  to  the  views  held  by  Chancellor  Kent  in  Raade 
V,  Livingston,  according  to  which  men's  actions  are  a 
safer  guide  to  a  right  decision  than  thoughts  and  mo- 
tives. 

Kentucky  Law  Journal.  L.  N.  Dbmbitk. 


SUPREME  COURT  OF  PENNSYLVANIA. 


Andrew  Hunter, 

V. 

Conrad  Moul. 


October  3, 1881. 

The  mere  acceptance  from  a  debtor  of  his  own  not«.  or 
the  note  of  a  third  person,  in  case  of  an  antecedent 
indebtedne^i,  is  not  a  payment  of  the  indebtedness.  In 
the  absence  pf  a  spediu  agreement,  it  must  be  considered 
as  a  conditional  payment  or  as  collateral  security. 

One  not  a  party  to  a  note,  but  who  has  caused  it  to  be 
drawn  or  indorsed  or  delivered  over  to  a  third  person  as 
a  security,  or  has  guaranteed  the  payment,  is  not  en- 
titled to  notice  ot  d&honor  of  it,  but  in  an  action  on  the 
original  liability  he  may  show  in  defense  any  injury  he 
has  actually  sustained  by  the  laches  of  the  transferee.  The 
ihct  that  the  collaterals  were  chansed  for  other  securities 
which  were  ultimately  found  worthless,  changes  the  liabil- 
ity unless  it  is  further  shown  that  a/loss  resulted  to  the 
owner  of  the  collaterals  by  reason  of  such  exchange. 

A  creditor  has  a  right  to  retain  all  unpaid  securities 
until  he  obtains  satisuction  of  the  debt  due  him. 

Error  to  the  Court  of  Common  Pleas  of  York 
County. 

Mercur,  J. 

This  judgment  was  entered  on  the  report  of  a 
referee.  The  important  facts  found,  by  him  are 
substantially  these:  Hunter  was  indebted  on 
book  account  to  Moul  in  the  sum  of  some  eleven  or 
twelve  hundred  dollars.  Oh  being  asked  for 
payment,  he  replied  he  had  no  money,  but  had 
the  promise  of  a  note  of  1900  from  Camp  &  Ran- 
dell,  payable  in  four  months,  and  that  he  would 
give  that  to  Moul  to  get  discounted  and  use  the 
money.  The  latter  answered  that  he  did  not 
want  the  note,  but  that  Hunter  should  take  the 
note  and  get  it  discounted  and  give  him  the 
money.  To  this  Hunter  replied  he  was  a 
stranger,  and  could  not  get  it  discounted,  but 
that  Moul  should  take  the  note  and  get  it  dis- 
counted, and  he,  Hunter,  would  stand  for  it  and 
see>it  was  paid.  Moul  assented  to  this.  The 
note  was  made  payable  to  him  and  sent  to  hiin. 
It  was  not  indorsed  by  Hunter.  Moul  had  it 
discounted  at  bank  ard  received  the  proceeds. 
When  it  matured  it  was  protested  for  non-pay- 
ment and  taken  up  by  the  defendant  in  error. 
In  lieu  thereof,  and  soon  thereafter,  he  took  from 
Camp  &  Randell  their  two  drafts  of  $450  each, 
payable  at  twenty  and  thirty  days  respectively, 
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and  wrote  Hunter  informing  him  of  the  fact  but 
received  no  answer.  The  draft  tirst  falling  due 
vfixs  paid  at  maturity,  the  other  was  protested  for 
non-payment,  and  Aloul  wrote  Hunter  informing 
him  thereof.  This  draft  remained  in  the  hands 
of  the  defendant  in  error.  Treatin^j  it  an  no  pay- 
ment, he  seeks  to  recover  of  the  plaintiff  in  error 
on  the  original  account,  a  sum  equal  to  the 
amount  of  the  draft. 

The  contention  is  whether  the  circumstances 
under  which  the  defendant  in  error  took  the 
note,  or  his  subsequent  action  in  relation  thereto 
compelled  him  to  apply  it  as  a  payment  on  the 
account  against  the  phiintifT  in  error.  There 
was  no  express  agreement  to  accept  the  note  as 
payment,  nor  to  give  time  for  the  payment  of  the 
acx^unt.  The  referee  found  the  note  was  not 
taken  by  the  defendant  in  error,  as  absolute 
payment  of  so  much  of  the  indebtedness  of  the 
plaintiff  in  error,  and  technically  not  as  collat-. 
eral  security  therefor,  but  inasmuch  as  paper  so 
held  has  been  called  collateral  by  the  courts,  he 
treats  it  as  such.  He  further  found  the  defend- 
ant was  guilty  of  no  negligence  in  failing  to 
collect  the  note,  and  that  he  did  not  so  convert 
it  to  his  own  use  as  to  bar  his  right  to  recover  of 
the  plaintiff  in  error. 

The  mere  acceptance  from  a  debtor  of  bis  own 
note  or  the  note  of  a  third  person,  in  case  of  an 
antecedent  indebtedness,  is  not  a  payment  of  the 
indebtedness.  In  the  absence  of  a  special  agree- 
ment, it  must  be  considered  as  a  conditional 
payment  or  as  collateral  security.  The  debtor 
continues  liable  for  his  own  debt  m  the  event  of 
a  failure  of  payment  of  the  note  thus  given  or 
transferred :  Leas  et  al.  v.  James.  10  S.  &  R.,  307: 
Maginn  v.  Holmes,  2  Watts,  121;  Weakly  v.  Bfell 
ct  al.,  9  Id.,  273;  M'Intyre  v.  Kennedy  et  al.,  5 
Casey,  448:  Brown  et  al.  v.  Scott,  1  P.  F.  S.,  357; 
Logue  V.  Waring  &  Company,  4  Norris,  244. 

When  the  transfer  of  a  note  is  a  conditional 
payment,  it  is  necessary  to  inquire  what  the  true 
condition  was  and  if  not  fulfilled  by  the  person 
accepting  it,  what  injury  if  any  nas  resulted 
from  the  breach.  The  case§  are  not  in  harmony, 
as  to  the  effect  of  a  failure  to  present  the  note  of 
a  third  person  and  give  notice  of  its  dishonor 
when  no  injury  therefrom  has  •resulted  to  the 
debtor.  We  shall  not  attempt  to  review  them, 
but  refer  to  some  which  we  tnink  correctly  rule 
this  case.  Great  regard  must  be  had  to  the  char- 
acter of  the  transaction.  If  the  debtor  indorse  the 
note,  a  more  stringent  rule  prevails  as  to  notice 
than  if  he  transferred  it  by  delivery  only.  When 
the  guarantee  is  absolute,  that  a  specific  act 
shall  be  done  by  another,  it  was  said  in  Vinal  v, 
Richardson,  13  Allen,  521,  demand  and  notice  need 
not  be  averred,  although  the  want  of  them  may 
be  a  defense  on  the  ground  of  negligence  to  the 
extent  of  the  resulting  injury.  One  who  has  mere- 
ly guaranteed  it,  but  whose  name  is  not  on  the 
bill  or  note,  is  not  in  general  entitled  to  notice 
of  non-payment.  Cbitty  on  Bills,  498.  So  on 
page  441,  it  is  further  said  in  general  if  the  bill 
or  note  oe  given  as  collateral  security  and  the 
party  delivering  it  were  no  party  to  it,  either  by 


indorsing  or  transferring   it  by    delivery  when 

Sayable  to  bearer,  but  merely  caused  it  to  be 
rawn  or  indorsed  or  delivered  over  by  a  third 
person  as  a  security,  or  hius  merely  guaranteed 
the  payment,  it  has  been  considered  that  he  is 
not  within  the  custom  of  merchants  an  indorser 
or  party  to  it  so  as  not  to  be  absolutely  entitled 
to-strict  regular  notice,  nor  discharged  from  his 
liabilities  by  the  neglect  of  the  holder  to  give 
him  such  notice  unless  he  can  show  by  express 
evidence,  or  by  inference,  that  he  has  actually 
sustained  loss  or  damage  oy  the  omission.  The 
reason  is,  when  a  person  delivers  over  a  bill  to 
another  without  indorsing  it,  he  does  not  sub- 
ject himself  to  the  obligations  of  the  law  mer- 
chant, and  cannot  be  sued  on  the  bill.  As  he 
does  not  subject  himself  to  the  obligation  he  is 
not  entitled  to. the  advantages.  If  he  can  prove 
he  has  sustained  damages,  3ien  he  is  discharged 
only  to  the  extent  of  such  actual  damages.  Id. 
The  guarantor  of  a  note  does  not  stand  in  the 
isame  situation  as  parties  to  it.  His  obligation  is 
in  the  nature  of  an  insurance  of  the  debt,  and 
there  is  no  need  of  the  same  proof  to  charge  him 
as  if  he  was  an  indorser.  The  necessity  of 
demand  in  order  to  charge  the  indorser  of  a  bill 
is  solely  grounded  on  the  custom  of  merchants, 
and  applies  only  to  actions  against  the  indor- 
ser on  tne  bill  itself.  It  does  not  ftpply  when  the 
guarantor  is  not  an  indorser:  Gibos  v.  Cannon, 
9  S.  &  R.,  201;  Overton  v,  Treacy,  14  8.  &  R..,  311; 
McLughan  v.  Bovard,  4  Watts,  308,  The  law  is 
clearly  stated  in  2d  Parsons  on  Bills,  184,  where  it 
is  saia  if  paper  be  transferred  by  delivery  only  as 
security  rora  pre-existing  debt,  and  it  is  dishon- 
ored while  in  the  hands  of  the  transferee,  it  affects 
in  no  way  the  debt  it  was  intended  to  secure.  The 
original  liability  remains  what  it  was,  and  upon 
dishonor  of  the  paper  it  is  not  even  necessary  to 

five  him  notice  thereof  as  an  indorser,  but  the 
ebtor  may  show  in  defense  any  injury  he  has 
sustained  by  the  actual  laches  of  the  creditor.  Nor 
does  the  fact  that  the  collaterals  were  exchanged 
for  other  securities  which  were  ultimately  found 
worthless,  change  the  liability  unless  it  is  further 
shown  that  a  loss  resulted  to  the  owner  of  the 
collaterals  by  reason  of  such  exchange:  Girard 
Fire  and  Marine  Insurance  Co.  v,  Marr  10  Wright 
504. 

The  name' of  the  plaintiff  in  error  was  neith- 
er in  or  on  the  note.  It  was  not  payable  to 
beaicsr.  He  was  in  no  sense  a  party  to  it.  With 
a  view  that  the  proceeds  when  paia  should  dis- 
charge an  amount  of  his  indebtedness  equal 
thereto,  he  caused  it  to  be  made  payable  to  his 
creditor  and  put  it  into  his  hands.  Through  no 
fHult  of  that  creditor  it  was  not  paid.  It  is 
not  shown  that  it  could,  at  any  time,  have 
been  collected  of  the  makers.  The  acceptance 
from  the  makers  of  their  two  .drafts  was  no  pay- 
ment, but  did  result  in  the  payment  of  one-naif 
the  amount.  Having  sustained  no  loss  of  dam- 
age by  any  act  of  his  creditors  the  plaintiff  ^in 
error  has  no  just  cause  of  complaint  at  being  still 
held  liable  tor  his  indebtedness.  The  creditor 
was  not  obliged  to  give  up  the  unpaid  draft  be- 
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fore  bringing  this  suit.    It  is  not  shown  to  be  of 
any  value,  but  if  valuable  he  has  a  right  to  re- 
tain all  the  securities  in  his  hands  until  he 
obtains  satisfaction  of  the  debt  due  him. 
Judgment  affirmed. 


^  ♦ » 


SUPREME  COURT  OP  MISSOURI. 


Gill  v.  Balis. 


Section  82  of  the  insurance  law  ^Wag.  Stat.,  p.  774,) 
ooiifere  upon  tlic  courts,  in  prooeedinffs  instituted  against 
an  insurance  company  under  tliat  law  by  tlie  Superin- 
tendent of  tlie  Insurance  Department,  power  to  appoint 
agents  or  receivers  to  take  possession  of  tlie  property  of 
the  company  and  to  mako  sucli  orders  ana  decrees  as 
may  be  noecnul  to  suspend,  restrain  or  prohibit  the  ftir- 
ther  continuance  of  the  business  of  the  company,  or  for 
the  dissolution  of  the  company  and  the  winding  up  of 
its  aflkirs. 

JETeld,  That  the  general  power  of  mak  ing  all  needfti 
orders  for  winding  up  the  affairs  of  the  company  thus 
conferred  indudea  the  power  to  make  an  order  authoriz- 
ing and  directiuff  a  receiver  appointed  in  such  a  proceed- 
ing to  bring  suu  in  his  own  name  for  the  assets  of  the 
company:  and  that  a  suit  so  brought  under  such  an 
order  could  be  maintained. 

The  board  of  directors  of  an  insurance  company 
knowing  that  their  company  had  Just  been  reported  by 
an  official  examiner  to  tne  Superintendent  of  the  Insur- 
ance Department  as  being  in  an  unsound  condition,  and 
that  that  officer  would  probably  institute  legal  proceed- 
ings to  have  the  conipanv  wound  up,  passed  a  resolution 
to  the  e£teot  that  all  stockholders  woo  would  pay  five  per 
cent,  on  their  stock  (on  whidi  ninetv  per  cent,  was  un- 
paid) and  would  surrender  their  stock  certificates  to  the 
company,  should  have  the  privilege  of  retiring  from  the 
companv:  and  withdrawing  their  stock  notes.  If  all  the 
stockholders  had  acted  on  this  resolution,  the  company 
would  have  had  the  means  of  paying  about  one-half  of 
its  ascertained  liabilities,  and  no  more,  with  no  pro- 
vision for  its  outstanding  policies. 

SM,  That  the  resolution  was  a  ftraud  in  law,  if  not  in 
flust.  upon  the  creditors  of  the  company,  and  was  no 

groiectlon  as  against  them,  to  those  stockholders  who 
ad  availed  themselves  of  its  provisions. 

The  board  of  directors  of  a  corporation  have  no  power 
to  diminish  the  capital  stock  of  the  corporation  unless 
authorized  by  a  vote  of  the  stockholders. 

An  attempt  on  ihe  part  of  a  portion  of  the  stock- 
holders of  a  oorporaUon  to  withdnw  from  the  corpora- 
tion befoi-e  all  its  debts  are  paid,  by  cancelling  their 
stock,  will  be  none  the  less  voia  because  enough  remain 
to  meet  the  claims  of  creditors. 

Appeal  from  Jackson  Circuit  Court. 

Norton,  J. 

The  Superintendent  of  the  Insurance  Depart- 
ment, on  the  24th  dajr  of  March,  187L  insti- 
tuted a  suit  in  the  Circuit  Court  of  Jackson 
County  against  the  Kansas  City  Fire  and 
Marine  Insurance  Company^  the  puri>ose  of 
which  was,  amon^j  othet  things,  to  enjoin  it 
from  carrying  on  its  business  as  an  insurance 
company,  and  to  wind  up  its  affairs.  On  the 
9th  day  of  August,  1871,  a  decree  was  rendered 
in  said  cause  enjoining  and  restraining  said 
company  from  conducting  busin^sp,  and  with  a 
view  to  winding  up  its  affairs.  L.  C.  Slavens 
was  appointed  receiver,  and  was  directed  to 
take  possession  of  all  the  assets  and  property  of 
every  nature  and  description,  including  moneys 
and  all  books,  records  and  papers  belonging  to 
said  company.  On  the  lOtn  da^  of  May,  1872, 
said  Slavens  tendered  his  resignation  as  re- 
ceiver to  said  court,  which  was  accepted,  and  on 
said  day  said  court,  by  its  order  and  decree,  and 


in'furtherance  of  its>purpose  of  winding  up  the 
affairs  of  said  companv,  appointed  Turner  A. 
Gill,  the  plaintiff  in  the  present  suit,  receiver, 
and  devolved  upon  him  tne  performance  of  all 
duties  required  of  the  former  receiver,  Slavens. 

By  the  further  order  of  said  court  made  in 
June,  1873,  the  said  receiver.  Gill,  was  required 
and  directed  to  join  in  an  action  prosecuted  in 
his  own  name,  all  parties  liable  in  any  way  for 
and  on  account  oi  .subscriptions  to  the  capital 
stock  of  said  insurance  company,  now  unpaid 
and  for  balances  unpaid  on  stock  or  subscrip- 
tions therefor.  In  obedience  to  the  order, 
plaintiff  Gill,  as  such  receiver,  instituted  the 
same  suit  in  his  own  name  against  all  the  de- 
fendants as  stockholders  of  said  company  for  the 
purpose  of  recovering  forty  per  cent,  of  the  par 
value  of  each  share  of  the  capital  stock  of  said 
company.  The  trial  of  the  cause  resulted  in  a 
judgment  for  the  plaintiff,  from  which  the  de- 
fendants prosecute  their  appeal  to  this  court. 
The  principal  grounds  of  error  relied  upon  by 
defendants  as  touching  the  merits  of  the  case 
are,  first,  that  the  plaintiff,  as  receiver,  could 
not  institute  .or  maintain  a  suit  in  his  own 
name,  and  second,  that  if  he  could  do  so,  they 
were  in  no  way  liable  as  stockholders,  each  of 
the  defendants  claiming  exemption  from  liabil- 
ity as  such  by  re(ison  of  their  having  surren- 
dered their  stock  to  said  company,  whereby  they 
insist  they  ceased  to  become  stockholders 
thereof. 

It  will  be  observed  that  the  receiver  in  this 
case  derives  his  power  and  ri^ht  to  sue  from  an 
order  of  the  Jackson /County  Circuit  Court ;  and 
the  question  presented,  whether  or  not  he  can 
maintain  this  suit  in  his  own  name,  is  depend- 
ent upon  a  construction  of  section  32,  page  772. 
Wagner's  Statutes!  The  above  section  is  found 
in  a  law  entitled  "  Insurance,"  which,  among 
other  things,  provides  for  the  creation  of  an  in- 
surance department,  which  shall  be  charged 
with  the  execution  of  all  laws  in  relation  to  in- 
surance and  insurance  companies  in  this  State, 
and  also  provides  for  the  appointment  of  a  Supt. 
of  the  Insurance  Department  as  the  chief  officer 
thereof.  Section  32  of  this  law  makes  it  the 
dut^  of  the  Superintendent,  when,  upon  an  ex- 
amination of  the  afBsiirs  of  any  insurance  com- 
pany, it  shall  appear  that  such  company  is  in- 
solvent, or  that  its  condition  is  such  as  to  ren- 
der its  further  proceedings  hazardous  to  the  pub- 
lic, to  file,  in  the  office  of  the  Circuit  Court  of 
the  County,  in  which  it  has  its  principal  office 
or  place  of  business,  a  petition  settins  forth  the 
condition  of  the  company,and  praying  tor  a  writ  of 
injunction  to  restrain  said  company  in  wholeor  in 
part,  from  further  proceedings  m  its  business.  At 
any  time  after  sucm  a  petition  is  filed,  the  court 
in  which  it  is  pending  is  charged  with  the  duty 
of  appointing  agents  or  receivers  to  take  pos- 
session of  the  propert3r  of  said  company,  and 
upon  final  hearing,  with  the  further  duty  of 
making  such  orders  and  decrees  as  mav  be  need- 
ful to  suspend,  restrain  and  prohibit  the  further 
continuance  of  the  business  of  said  company,  or 
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any  part  thereof,  or  for  the  disaolution  of  the 
company  and  the  winding  up  of  its  affairs. 

By  virtue  of  this, section,  when  the  Superin- 
tendent of  the  Insurance  Department  files  his 
[>ctition,  the  court  or  judge  may,  upon  inspec- 
tion of  the  petition,  ,l^fore  answer  filed  or  any 
hearing  had  upon  the  merits,  appoint  a  receiver 
to  take  charge  of  the  property  of  the  delinquent 
company ;  and  if  no  other  power  than  this  had 
been  conferred  upon  the  court,  the  position 
taken  by  appellants  that  the  receiver  could  not 
prosecute  a  suit  in  his  own  name,  for  the  recov- 
ery of  a  debt  due  the  company,  would  be  main- 
tainable. But  the  section  goes  further  and  au- 
thorizes the  court  on  a  final  hearing  to  make 
such  orders  and  decrees  as  may  be  needful  '^  in 
winding  up  the  affairs  of  such  company."  It  is 
difficult  to  perceive  how  the  court  could  per- 
form the  duty  enjoined  upon  it  of  winding  up 
the  affairs  of  the  company,  if  it  could  not  em- 
ploy agencies  to  enforce  the  collection,  of  the 
debts  owing  to  said  company.  The  settlement 
or  winding  up  the  afbirs  of  a  delinquent  cor- 
poration can  only  be  accomplished  by  the  ap- 
Slication  of  its  assets  to  the  payment  of  its 
ebts,  and  the  distribution  to  the  stockholders 
of  what  may  remain  after  the  debts  are  paid. 
Ordinarily,  before  the  assets,  when  they  consist 
in  property  and  debts  due  the  company,  can  be 
thus  applied,  it  is  necessary  to  convert  the 
property  into  cash  and  to  collect  the  debts,  and 
the  duty  enjoined  upon  the  court  of  winding  up 
its  affairs  would  remain  unperformed. 

The  duty  of  settling  up  the  affiiirs  of  the 
company,  being  thus  devolved  upon  the  court, 
no  reason  is  perceived  why  it  might  not  (with- 
out any  statutory  provision)  resort  to  such  meth- 
ods as  would  enaole  it  to  perform  the  duty. 
But  we  think  that  section  32,  Mfpra,  sets  this 
question  at  rest  by  expressly  authorizing  the 
court  to  make  all  orders  and  decrees  needml  for 
winding  up  its  affairs.  The  statute  invests  the 
court  in  wnich  the  i)roceeding  is  pjending,  with 
the  power  to  determine  the  necessity  of  the  or- 
ders.and  decrees  it  may  make  in  respect  to  the 
end  to  be  attained ;  and  if,  in  order  to  the  at- 
tainment of  the  .end,  it  appears  to  the  court  that 
a  necessity  exists  for  the  collection  of  the  debts 
due  the  company,  and  if,  acting  upon  the^  neces- 
sity, it  does  order  and  direct  a  receiver,  its  own 
officer,  to  institute  suits  in  his  owo  name  for 
that  purjKXse,  we  would  not  be  authorized  to  re- 
view his  action  in  that  respect,  unless  ther' 
power  thus  exercised  was  a  gross  and  palpable 
abuse  of  it  and  in  no  aspect  of  the  case  calcu- 
lated to  accomplish  the  winding  u^  of  the 
affiiirs  of  the  company.  The  question  is  not  as 
to  the  power  al  tne  receiver  to  sue  in  his  own 
name,  but  as  to  the  power  of  the  court  charged 
with  the  duty  of  winding  up  the  affiiirs  of  the 
corporation  to  make  such  oraers  as  in  its  judg- 
ments are  necessary  to  enable  it  to  perform  the 
duty  enjoined.  This  question  the  statute  set- 
tles by  expressly  ffiving  such  power  to  the 
court,  and  to  deny  that  it  possessed  it  would  be 
to  nullify  the  statute.    The  making  of  an  order 


in  terms  dissolving  the  corporation  is  not  a  con- 
dition precedent  to  the  exercise  of  the  power 
given  to  wind  up  its  affairs,  since  the  defendant 
corporation  in  this  suit  instituted  by  the  Super- 
intendent of  the  Insurance  Department  for  the 
fmrpose  of  dissolving  it  and  winding  up  its  af- 
airs,  withdrew  its  answer  to  the  petition  and 
suffered  iudgmcnt  to  go  by  default. 

Defendants  base  their  claim  of  exemption 
from  liabilities  as  stockholders  on  a  certain  reso- 
lution passed  by  the  board  of  directors  on  the 
17th  day  of  February,  1871,  to  the  effect  that  all 
stockholders  who  would  i>ay  five  per  cent,  on 
their  respective  shares  of  stock  and  surrender 
their  stock  certificates  to  the  company,  should 
have  the  privilege  of  retiring  from  the  company 
and  withdrawing  their  stock  notes.  Defenaantis 
claim  that  they  complied  strictly  with  the  above 
resolution,  and  by  reason  of  such  compliance 
they  are  released  from  liability  as  stockholders. 
It  is,  on  the  other  hand;  insisted  that  the  pas- 
sage of  said  resolution  by  the  directors  was  ultra 
fdrea,  and  for  that  reason  void,  and  that  it  was 
also  fraudulent  afi  to  creditors  and  stockholders. 

A  solution  of  this  question  can  only  be  reached 
by  reference  to  the  facts  found  by  the  referee  to 
whom  the  case  was  referred;  It  appears  from  his 
report  that  the  capital  stock  of  the  company  was 
$400,000,  of  which  $255,250  had  been  subscribed, 
and  on  which  only  ten  per  cent,  had  been  paid, 
and  the  remainder  secured  by  the  stock  notes  of 
the  respective  stockholders ;  that  after  the  reso- 
lution of  February  17, 1871,  the  stockholders, 
among  whom  the  defendants  are  embraced,  sur- 
rendered to  the  company  certificates  of  stock 
amounting  to  $167,200,  after  paying  five  per 
cent,  thereon,  and  received  therefor  from  the 
company  their  stock  notes,  eiven  to  secure  the 
payment  of  stock  respectively  subscribed  for  by 
them  to  the  amount  of  $150,400.  The  only 
stock  remaining  after  this  surrender,  amounted 
to  $88,000,  on  which  thei:e  was  owing  not  to  ex- 
ceed $81,000,  only  $47,760  of  which  the  receiver 
finds  was  collectable.  At  the  time  the  resolu- 
tion was  adopted,  according  to  the  report  of  the 
finance  committee  of  said  company,  the  company 
had  lost  $48,250,  and  the  liabilities  of  the  com- 

J>any  other  than  the  capital  stock  amounted  to 
32,121.27,  including  a  re-insurance  fund  esti- 
mated at  $10,000,  which  estimate  the  referee 
finds  to  be  $5,621.37  less  than  it  ou^ht  to  have 
been.  In  the  report  of  this  committee  no  ac- 
count was  taken  of  $350,000  of  outstanding  poli- 
cies and  liabilities.  The  referee  further  finds 
that  on  the  17th  day  of  February,  1871,  the 
Superintendent  of  the  Insurance  Department 
entered,  through  an  expert,  upon  an  examina- 
tion of  the  condition  of  said  company,  who,  on 
the  14th  day  of  February,  three  days  before  the 
passage  of  the  resolution  under  which  defend- 
ant claims  exemption,  reported  to  the  Superin- 
tendent that  the  condition  of  the  company  was 
such  as  to  render  its  further  proceedings  in  busi 
ness  hazardous  to  the  public  and  those  holding 
policies.  The  referee  finds  further,  that  at  the 
time  of  the  passage  and  adoption  oi  said  resolu- 
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tions  the  affairs  ot  said  company  were  in  a  bad, 
unsafe,  unsound  condition,  and  in  such  a  state 
that  Siiid  stock holdtn's  of  siiid  company  wore  lia- 
ble to  lose  hcavil}' ;  and  said  directors  also,  then, 
eiujh  and  all,  well  knew  of  the  before  mentioned 
examination  of  the  affairs  of  the  company, 
caused  to  be  made  by  the  Superintendent  of  the 
Insurance  Department,  and  that  said  Superin- 
tendent woulci  pixibably  file  a  petition  praying 
for  an  injunction  to  restrain  said  comixuiy  in 
whole  from  further  proceeding  with  its  business, 
to  wind  up  its  affairs;  and  they  also  knew  that 
said  company  had  failed  to  make  the  reports  to 
the  Insurance  Department  required  by  law,  and 
to  comply  with  the  law  governing  it  and  its 
business  in  many  respects;  that  said  resolutions 
were  never  ratified  or  adopted  by  the  stockhold- 
ers of  said  company.  The  referee  further  finds 
that  at  the  time  of  the  passage  of  the  rescjlution, 
excluding  the  stock  notes  held  b\'  the  company, 
the  remaining  assets  amounted  only  to  ^2,00(3. 
In  the  light  of  the  above  facts  we  cannot  see 
how  the  action  of  the   board  of  directors  in   the 

Eassagf  of  the  resolution  of  February,  1871,  can 
e  upheld.  Casting  out  of  view  liabilities  which 
might  come  against  the  company  in  consequence 
of  the  $350,000  of  outstanding  ix)licies,  and  tak- 
ing the  estimate  of  its  liabilities  to  be  (32,121.27, 
as  reported  by  finance  committee,  if  all  the  stock- 
holders had  complied  with  the  terms  of  the  reso- 
lution by  paying  five  tKjr  cent  of  their  stcx^k 
notes  and  surrendering  tneir  stock,  and  receiv- 
ing in  return  therefor  their,  stock  notes,  consti- 
tuting all  the  assets  of  the  company  except  $2, 
000  and  the  five  per  cent  thus  paid  in  on  $255, 
250,  amounting  to $12,762.50,  the  spectacle  would 
be  piesented  of  a  company  with  liabilities 
'  amounting  to  $32,121.27,  with  no  one  responsi- 
ble for  the  payment  of  the  balance  of  $17,^8.77, 
which  would  be  remaining  after  the  application 
of  the  $12,672.50  and  $2,000  of  the  assets  to  the 
payment  of  such  liabilities.  A  resolution  which 
embraces  within  its  scope  such  a  result  t;an 
neither  be  maintained  on  principle  nor  author- 
it3r.  It  is  no  answer  to  this  to  say  that  but  two 
thirds  of  the  stockholders  availed  themselves  of 
the  avenue  of  escape  from  liability  provided  in 
the  resolution.  Its  validity  is  to  be  tested  by 
the  fact  that  under  its  terms  all  the  stockholders 
might  have  escaped  liability,  taking  with  them 
all  the  assets  of  the  company,  amounting  to 
$230,780,  except  $2,000,  and  putting  in  the  treas- 
ury in  lieu  tnereof  $12,760.50  in  money,  with 
which  to  pay  liabilities  amounting  to  $32,121, 
for  the  payment  of  which  all  the  stockholders 
would  have  been  ratably  bound  previous  to  such 
withdrawal.  If  such  withdrawal  of  all  would 
have  operated  as  fraud  in  law,  if  not  in  fact,  on 
the  creditors,  so  the  withdrawal  of  a  part  would 
likewise  jEm)  tanU)  have  the  same  effect. 

The  resolution  in  quesMon  never  having  been 
ratified  or  sanctionea  by  the  stockholders,  is  also 
assailable  on  the  ground  that  the  directors  had 
no  po'wer  to  pass  it,  inasmuch  as  by  its  operation 
the  capital  8t6ck  was  diminished  from  $256,250 
to  $88,000.    The  directors  had  only  the  genenJ 


potVors  of  managing  the  affairs  of  the  company 
m  the  prosecution  of  its  business,  and   its   dusi- 
ness  wixH  to  make  c^mtracts  of  'insurance  against 
loss  or  damage  b}'  fire,  on  land  and  water,  on  an  v 
description  of  property  or  merchandise."    Such 
powers  do  not  autnorize  the  directors  either   to 
increase  or  diminish  the  capital  stocky  or   to 
change   the  fundamental    organisation  of    the 
company.    The  case  of  Railway  Co.  v.   Allerton, 
18  Wall,  233,  fully  sustains  the  above  proposi- 
tion, where  it  is  held  that  changes  in  the  extent 
of  constituency  or  membership  of  a  corporation 
involving  the  amount  of  its  capital  stock,   are 
necessarily  fundamental  in  their  character,  and 
cannot  on  general  principles  be  made  without 
the  express  or  implied  consent  of  the  members. 
A  change  as  respects  the  constituency  or  capital 
and  membership  of  a  body    corporate,     being 
fundamental   and   next  in   importance  to    the 
purposes  and  objects  of  the  corporation,   without 
the  consent  of  the  stockholders,  ''would  be  to 
make  them  members  of  an  association  in   which 
they  never  consented  to  become  such.    It  would 
change  the  relative  influence,  control  and  profit 
of  each  member.    K  the  directors  alone  could  do 
it,  they  could  alwa3's  perpetuate   their  power. 
Their  agency  does  not  extend  to  such  an  act  un- 
less so  expressed  in  the  charter." 

The  case  of  Upton  v,  Tribilcock,  91  U.  S.,  45,  is 
eoually  emphatic  in  condemnation  of  the  right 
or  directors  to  limit  the  liability  of  stockholders 
as  to  unpaid  stock,  and  pronounces  such  a  trans- 
action void.  Justice  Hunt,  speaking  for  the 
court,  uses  the  following  language  :  ''The  capi- 
tal stock  of  a  moneyed  corporation  is  a  fund  for 
the  payment  of  its  debts.  It  is  a  trust  fund  of 
which  the  directors  are  trustees.  It  is  a  trust  to 
be  managed  for  the  benefit  of  its  shareholders 
during  its  life,  and  for  the  benefit  of  its  credit- 
ors in  the  event  of  its  dissolution.  This  duty  is 
a  sacred  one  and  cannot  be  disregarded.  Its 
violation  will  not  be  undertaken  by  any  just- 
minded  man,  and  will  not  be  permitted  oy  the 
courts.  The  idea  that  the  capital  of  a  corpora- 
tion is  a  football  to  be  thrown  in  the  market  for 
purposes  of  speculation,  that  its  value  may  be 
elevated  or  depressed  to  advftnce  the  interests  of 
its  managers,  is  a  modern  and  wicked  invention. 
Equally  unsound  is  the  opinion  that  the  obliga- 
tion of  a  subscriber  to  pay  his  subscription  may 
be  released  or  surrendered  to  him  by  the  trus- 
tees of  the .  company.  This  has  often  been  at- 
tempted but  never  successfully.  The  capital 
paid  in  and  promised  to  be  paid  in  is  a  fund 
which  the  trustees  cannot  squander  or  give 
away.  They  are  bound  to  call  in  what  is  un- 
paia  and  carefully  husband  it  when  received.*' 
section  201,  Thompson  on  Stockholders,  is  au 
aifthority  to  the  effect  that  the  American  courts 
have  steadily  annulled  all  arrangements  between 
corporations  and  their  stockholoers  whereby  the 
latter  sought  to  be  released  from  their  liability  to 
creditors.  The  same  author,  in  the  following 
section,  refers  to  the  case  of  Dorr  v.  Stockdale,  19 
Iowa,  269,  to  which  counsel  of  defendants  haveL 
cited  us  as  sustaining  the  resolution  of  the  17th 


THE    OHIO    liAW    JOURNAL.. 


lo 


of  February,  1871,  as  the  only  American  case 
showing  a  departure  from  the  rule  laid  down  by 
him. 

It  is,  however,  urged  by  counsel  that  notwith- 
standing the  retirement  from  the  company  un- 
der the  resolution  of  the  directors,  with  $150,000 
of  its  assets,  that  the  unpaid  stock  notes  of  other 
stockholders  who  did  not  retire,  were  sufficient 
to  pa^  all  creditors,  and  that  no  wrong  was  done 
by  virtue  thereof  to  creditors,  and  that  they 
could  not,  therefore,  complain.  In  the  case  of 
Bedford  R.  R.  Co.  v.  Bowser,  48  P.  St.,  29,  a  simi- 
lar question  to  the  one  here,  was  considered.  In 
that  case  266  subscribers  to  the  stock  of  a  rail- 
road companv  claimed  to  be  released  by  virtue 
of  an  order  of  the  board  of  directors  authorizing 
the  cancellation  of  their  stock,  and  the  court  in- 
structed the  jury  that  if  the  company  had  suffi- 
cient assets  to  pay  its  debts,  such  order  was  valid, 
and  the  cancellation  of  the  stock  under  it  re- 
leased the  defendants.  The  court  held  that  this 
instruction  was  erroneous,  and  marked,  in  pass- 
ing upon  it,  that  the  directors  of  the  company 
then   in    office  were  its  agents,  with   limited 

Kwer,  the  extent  of  which  the  defendant  was 
und  to  know.  Their  duties  were  to  conduct 
the  affairs  to  the  furtherance  of  the  ends  for 
which  the  company  was  created.  They  had  no 
right  to  give  any  of  its  funds  or  to  deprive  it  of 
any  of  its  means,  to  accomplish  the  full  purpose 
for  which  it  was  chartered^  The  creditors  were 
not  the  only  persons  who  had  interest  at  stake. 
The  stockholders  who  had  paid  their  subscription 
or  bought  their  stock  *  *  were. at  least  equally 
interested.  So  in  the  case  of  Spackman  v.  Evans, 
L.  R.,  3  H.  L.  Cas.  186,  where  a  kindred  ques- 
tion came  before  the  court.  Lord  Cranworth  re- 
marked that  a  stockholder  might  well  object  to 
relieving  other  stockholders  and  say  '^I  became 
a  stockholder,  relying  on  the  names  of  those  who 
were  engaged  with  me  in  the  partnership.  I 
delegate  the  management  to  certain  directors, 
with  defined  powers  and  duties.  It .  was  part 
Df  the  stipulation  of  the  deed  of  partnership 
that  none  of  my  fellow  shareholoers  should 
:^uii  the  partnership  except  by  substituting  in 
his  place  some  other  person  approved  by  the 
directors.  This  was,  I  thought,  sufficient  secur- 
ity for  me;  that  in  the  event  of  my  being 
called  on  by  a  creditor,  who,  having  recoverea 
judgment  against  the  company,  should  proceed 
to  enforce  payment  against  me;  I  had  solvent 
partners,  from  whom  I  might  obtain  contribu- 
tion, and  now  I  find  that,  without  authority, 
you,  the  directors,  have  taken  on  yourselves 
to  enable  several  of  my  partners  to  withdraw 
from  the  partnership,  a  proceeding  which  I 
never  autnorized."  It  follows,  we  think,  from 
the  above  authority,  that  the  resolution  of  the 
board  of  directors  of  February  17,  1871,  whether 
it  be  considered  with  reference  to  its^  bearing 
on  the  creditors  of  the  company  or  its  stock- 
holders, or  on  both,  connot  afford  the  protect- 
ion which  the  defendants  claim  under  it. 

The  other  questions  presented  by  the  counsel 
we  have  not  ccnsidered,  not  deeming  them  ma- 


terial to  a  proper  disposition  of  the  case. 
Judgment  affiriucd,  in  wiiicli  all  concur. — In- 
surance Law  Journal. 


♦  • » 
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The  People  v,  Wreden. 


September  10, 1881. 

Insanity  WUneMS  Not  an  Expert  May  State  tJpinion/row 
OcmveriMiion  Had,  Upon  clie  question  of  insanity  a  wit- 
nesb  though  not  an  expert,  wlio  details  a  conversation 
between  himself  and  defendant,  may  also,  in  connection 
therewith,  state  his  opinion,  Ijelief,  or  impression  as  to 
the  state  of  th^mind  of  defendant  as  it  seemed  or  appear- 
ed to  him  at  the  time  of  the  conversation.  But  a  witness 
is  not  permitted  to  testify  to  an  impression  which  mislit 
have  WiQix  produced  by  what  he  had  heard  a  person  other 
than  defendant  say. 

Proof  of  Innanxiy  by  Prepojiderating  Testimony  is  Suffi- 
cient. Insanity,  in  order  to  constitute  a  defense  in  a 
criminal  action,  need  not  be  proved  beyond  a  reasonable 
doubt;  it  may  be  established  by  more  preponderating 
evidence. 

Reasonable  Dottbt  Clearly  EstaJbUshed.  The  words 
"clearly  established  by  satisfactory  proof  are  equivalent 
to  the  expression  "established  by  satisfactory  proof  be- 
yond a  reasonable  doubt." 

Statetneni  of  Insane  JPerson.  It  is  error  to  refuse  an  in- 
struction :  "If  at  the  time  of  the  making  of  the  alleged 
statements  the  Jury  were  satisfied  that  the  defendant 
was  insane,  they  should  disregard  them  entirely,  no  mat- 
ter what  caused  the  insanity.'" 

Appeal  from  Superior  Court,  Stanislaus  Co. 

Sharpstein,  J., 

The  appellant  was  tried  on  a  charge  of  mur- 
der and  convicted  of  manslaughter.  The  tran- 
script is  quite  voluminous,  and  t^e  number  of 
exceptions  unusually  large.  We  shall  confine 
our  attention  to  the  exceptions  which  we  think 
were  well  taken. 

Insanity  was  very  much  relied  upon  as  a  de- 
fense, and  the  court  seems  to  have  labored  under 
the  impression  that  a  witness  who  ,was  not  an 
expert  should  not  be  permitted  to  state  his  opin- 
ion upon  the  fjuestion  of  the  sanity  of  the 
acccused.  One  Williams,  a  witness  for  the  de- 
fense, testified  that  he  had  known  the  accused 
intimately  for  the  period  of  twelve  years,  and 
that  he  saw  him  in  the  forenoon  of  tlie  day  on 
which  it  is  alleged  that  the  homicide  was  com- 
mitted. He  described  q^uite  fully  the  appearance 
of  the  accused,  and  detailed  a  conversaticn  which 
he  had  with  him  at  that  time.  The  witness  wjis 
then  asked  this  question:  "From  his  appear- 
ance, his  actions,  his  condition,  and  conversa- 
tion, what  was  the  state  of  his  mind?"  The 
Court  sustained  an  objection  to  this  question  on 
the  ground  that  the  witness  was  not  competent 
to  answer  it,  no  foundation  having  been  laid. 
We  think  that  the  exception  to  this  ruling  must 
be  sustained.  As  was  said  by  this  Court  in  People 
V.  Sandfordj  43  Cal.  29 :  "We  understand  the  rule 
on  this  point  to  be  that  a  witness,  even  though 
not  an  expert,  who  details  a  conversation  be- 
tween himself  and  another  may  also,  in  connec- 
tion therewith,  state  his  opinion^  belief,  or  im- 
pression as  to  the  state  of  th^  mind  of  such  per- 
son as  itseeined  or  appeared  to  the  witness  at  the 
time  of  the  conversation."  And  that  accords 
with  our  construction  of  subdivision  10  of  Section 
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1870  of  the  Code  of  Civil  Procedure. 

The  following  question  was  put  by  the  Dis- 
trict Attorney  to  a  witness  for  the  prosecution : 
'Then  taking  your  knowledge  of  his  having 
been  drinking,  and  tohai  you  had  heard^  and  his 
appeara)ice  and  conduct  at  the  time,  the  impress- 
ion made  on  your  mind  was  simply  that  he  was 
a  drunken  man/'  The  counsel  for  the  accused 
objected  to  the  question  on  the  grounds  that  it 
was  hypothetical  and  improper.  The  objection 
was  overruled,  and  the  witness  answered:  ''I 
concluded  that  he  was  very  drunk — crazy  drunk." 
The  objection  should  have  been  sustained.  The 
witness  should  not  have  been  permitted  to  testify 
to  an  impression  which  might  have  been  produc- 
ed by  what  he  had  heard  any  other  person  than 
the  accused  say. 

Some  of  the  instructions  of  the  Court  to  the 
jury  are  clearly  contradictorv.  In  one  they  were 
tola  that  if  they  entertained '^a  reasonable  doubt 
of  the  sanity  of  the  person  he  must  be  ao^uit- 
ted,"  and  in  another  that  it  was  not  sufficient 
that  they  ^'should  merely  entertain  a  reasona- 
ble doubt  as  to  his  sanity,'''  and  in  a  third  that 
insanity  "is  not  proved  by  raising  a  doubt  wheth- 
er it  exists  or  not."  It  is  quite  clear  that  some 
or  idl  of  these  instructions  must  be  erroneous. 
One  of  these  instructions  reads  as  follows:  ''I 
charge  you  jthat  where  insanity  is  relied  upon  as 
a  defense,  the  burden  of  proof  is  on  the  defendant, 
and  the  proof  must  be  such  in  amount  that  if 
the  singk  issue  of  sanity  or  insanity  of  the  de- 
fendant should  be  submitted  to  the  jury  in  a  civ- 
il case,  they  would  find  that  he  was  insane;  or 
in  other  words  that  insanity  must  be  clearly  estab- 
lished by  satisfactory  proof;  it  is  not  sufficient 
that  you  should  entertain  a  reasonable  doubt  as 
to  his  sanity,  but  the  proof  must  be  satisfactory 
and  the  fact  of  insanity  clearly  established."  In 
a  late  case  (People  v,  W  ilson,  49  Cal.  13)  it  was 
held  to  be  well  settled,  in  this  State,  that  insan- 
ity, in  order  to  constitute  a  defense  in  a  criminal 
action,  need  not  be  proved  beyond  a  reason&ble 
doubt,  but  that  it  might  be  established  ''by  mere 
preponderating  evidence."  Is  not  the  express- 
ion "c&aHy  established  by  satisfactory  ptoor'  the 
full  equivalent  oi  "established   by  satisfactory 

i>roof  beyond  a  reasonable  doubt  ?"  .How  can  a 
act  be  said  to  be  clearly  established  so  long  as 
there  is  a  reasonable  doubt  whether  it  has  been 
established  at  all  ? 

There  can  be  no  "reasonable  doubt"  of  a  fact 
after  it  has  been  clearly  established  by  satisfac- 
tory proof.  "Clearly*-  according  to  Webster's  defi- 
nition of  it,  means  "in  a  clear  manner;  without 
obscurity;  without  obstruction;  without  entan- 

51ement  or  confusion;  without  uncertainty,"  etc. 
Lud  that  is  doubtless  the  sense  in  which  it 
is  popularly  understood.  The  definition  of  "a 
reasonable  doubt"  given  by  Mr.  C.  J.  Shaw, 
which  has  been  generally  approved  by  the  Courts, 
is  as  follows:  "It  is  that  state  of  the  case  which, 
after  the  entire  comparison  and  consideration  of 
all  the  evidence,  leav^  the  minds  of  .the  jurors 
in  that  condition  that  they  cannot  say  they  feel 
an  abiding  conviction  to  a  moral  certainty  of  the 


truth  of  the  charge;  *  *  *  a  certainty  that 
convinces  and  directs  the  understanding,  and 
satisfies  the  reason  and  judgment  of  those  who 
are  bound  toact  conscientiously  upon  it."  (Com. 
V.  Webster,  5  Cush.  320.)  A  juror  would  have 
no  excuse  for  saying  that  he  did  not  "feel  an 
abiding  conviction  to  a  moral  certainty"  of  the 
truth  of  a  fact  which  had  been  "cfamly  establish- 
ed by  satisfactory  proof."  Such  proof,  if  any 
could,  would  convince  and  direct  the  understana- 
ing,  and  satisfy  the  reason  and  judgment  of  a 
conscientious  juror. 

Under  the  instruction  given,  it  was  the  duty 
of  the  iury  to  require  that  the  defense  of  insanity 
should  at  least  be  proved  beyond  a  reasonable 
doubt.    This  was  error. 

Some  of  the  witnesses  for  the  prosecution  were 
permitted,  against  the  objection  of  the  appjellant 
to  testify  to  what  he  said  at  or  about  the  time  of 
his  arrest.    His  counsel  seems    to   think  that 
what  the  witnesses  testified  to  his  then  having 
said,  amounted  to  an  admission  or  confession 
which  should  have  been  excluded  on  the  ground 
that  it  was  made  under  inducements.  We  have  ex- 
amined the  testimony  upon  this  point  with  some 
care,  and  are  unable  to  nnd  that  there  is  any  ev- 
idence of  his  having  said  anything  which  can  be 
construed  to  be  an  admission  or  confession,  as 
those  words  are  defined  in  /Vt»fe  v.  Partem.  49  Cal. 
632.    But  we  think  that  the  Court   erred  in  re- 
fusing to  give  an  instruction  requested    by  the 
accused,  that  "if,  at  the  time  of  the  alleged  state- 
ments," the  jury  were  "satisfied  that  the  defendr 
Ant  was  insane,"  they  "should  disregard  them  en- 
tirely, no  matter  what  caused  the  insanity." 

It  is  quite  obvious  that  the  utterances  of  an 
insane  man  ouffht  not  to  be  treated  as  evidence 
affainst  himself  even.  And  while  the  witnesses 
did  not  testify  to  his  having  said  anything  that 
would  amount  to  an  admission  of  guilt,  it  might 
in  connection  with  other  evidence,  have  a  ten- 
dency to  prove  him  guilty. 

Judgment  and  order  reversed,  and  cause 
mandra  for  a  new  trial. 


♦ » » 


KENTUCKY. 


{Court  of  Appeals.) 

SIMRALL   V.  GRANT,  AC. 


1. — A  sale  of  personal  property  levied  on  to 
satisfy  an  ordinary  execution  cannot  be  sus- 
pended by  a  court  of  equity  until  the  remedy  at 
(aw  has  proved  inadequate. 

2. — But  in  a  controversy  between  a  trustee  and 
a  cestui  que  (rud  a  court  of  e<)uity  will  entertain 
jurisdiction  on  the  complaint  of  either,  when 
made  in  reference  to  the  trust  estate. 

Where  an  execution  is-levied  on  trust  estate  by 
a  creditor  of  the  trustee  the  interest  of  the  trus- 
tee is  in  direct  conflict  with  the  interest  of  the 
cestui  que  trusty  and  a  court  of  equity  will  enter- 
tain jurisdiction. 

3.--On  a  motion  upon  the  whole  case  to  dis- 
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solve  an  injunction,  although  the  entire  contro- 
versy is  involved,  the  decision  of  the  court  is  not 
final  and  does  not  dispose  of  tlie  case  on  its 
merits. 

In  this  case  the  cestui  que  trud  enjoined  the 
levying  of  an  executixMi  against  the  trustee  in- 
dividually upon  the  trust  estate.  The  motion  of 
the  execution  plaintiff  to  dissolve  the  injunction 
was  overruled  and  thereupon  the  court  rendered 
a  final  judgment  perpetuating  the  injunction. 
That  judgment  is  reversed. 

ApjpUcalion  for  Oonlinuance  Because  of  Absence  of 

Material  Witness. 


SALISBURY  V.  COMMONWEALTH. 


1.  Section  189  of  the  Criminal  Code  which 

J)rovides  that  "when  the  ground  of  ap't>lication 
or  a  continuance  is  the  absence  of  a  material 
witness,  and  the  defendant  makes  afiidavit  as  to 
the  facts  which  such  witness  would  prove,  the 
continuance  shaU  be  granted,  unless  the  attorney 
for  the  Commonwealth  admit  upon  the  trial  that 
the  facts  are  true,"  does  not  destroy  the  power  of 
the  court  to  postpone  the  trial  to  any  time  m  the 
same  term,  if  the  party  applying  is  given  a  rea- 
sonable opportunity  to  procure  the  presence  of 
his  absent  witnesses  and  prepare  for  trial. 

The  party  applying  must  show,  first,  that  the 
witnesses  are  material,  and  second,  that  he  has 
used  due  diligence  to  have  them  present. 

2.  The  Introductiin  of  counter  affidavits  con- 
tradictory of  the  statements  made  in  the  party's 
affidavit  of  what  his  absent  witnesses  would 
prove  is  contrary  to  law  and  deprives  accused 
persons  of  the  right  to  have  the  witnesses  of  the 
facts  brought  face  to  face. 

3.  ''A  private  person  may  make  an  arrest 
where  he  has  reasonable  grounds  for  believing 
that  the  person  arrested  has  committed  a  felony." 
Criminal  Code,  section  37. 

A  private  person  illegally  deputized  to  execute 
a  warrant  of  arrest,  is  not  deprived  thereby  of 
hia  right  to  make  an  arrest, where  he  has  reason- 
able grounds  for  believing  the  person  arrested 
has  committed  a  felony. 


♦ » » 


TEXAS. 

(Xkmvnwssioners  of  Appeals.') 

SuU  for  Subscription  Demurrer — Disqualification  of 
Judge — Mutilated  Contract. 

R.  p.  DJCKS  v.  AUSTIN  COLLEGE. 


1. — See  demurrer  to  petition  properly  over- 
ruled. 

2. — In  a  suit  asainst  a  party  for  subscription 
to  a  college,  a  judge,  who  also  subscribed  to  the 
same  college  and  who  still  owes  part  of  his  own 
subscription,  but  who  is  not  otherwise  interested 
in  the  amount  subscribed  by  the  defendant,  is 
not  thereby  disqualified. 

3. — Where  proof,  other  than  that  of  the  par- 


ty himself,  isoffercd  to  establish  the  fact,  with 
regard  to  the  mutilation  of  a  contract  and  the 
explanation  of  the  same,  it  is  not  necessary  that 
an  affidavit  of  the  mutilation  should  have  been 
filed  to  render  such  evidence  admissible. 


Suit  oil  Account — Agefncy — Statemxent  of  Facts — Prac- 
tice. 


J.  T.  LITTON    V.   JENNIE  THOMPSON. 


As  a  general  rule  a  statement  of  facts  is  neces- 
sary to  show  error  in  the  admission  or  rejection 
of  evidence  and  in  giving  and  refusing  charges, 
and  when  the  absence  of  the  statement  of  facts 
is  attempted  to  be  supplied  b)'  bills  of  exception, 
the  bill  or  bills  of  exception  must  disclose  enough 
facts  to  show  that  the  supposed  error  is  not 
merely  abstract,  but  one  whicn  may  have  opera- 
ted to  the  injury  of  the  complaining  party. 

Murder  in  the  seemed  degree — Manslaughter  as  a  de- 
fense— Charge  of  Court — Evidence  of  malice 
— Conspvraeg — SeJf-defense. 

JOHN  W.  MCLAUGHLIN  V.  THE  STATE  OF  TEXAS. 


1. — Manslaughter  is  a  defense  to  murder  as  well 
as  self-defense,  the  former  partial  while  the  latter 
is  complete.  The  rule  applicable  to  all  defenses, 
whether  conlplete  or  otherwise,  is  that  the  court 
below  must  apply  the  law  clearly,  pertinently 
and  affinnatively  to  the  facts  tending  to  support 
the  defense. 

2. — Every. theory  presented  bj' evidence  in  the 
case  demands  of  the  court  a  charge  thereon, 
whether  strongly  or  weakly  supported  by  the 
testimony. 

3. — Where  a  conspiracv  against  the  defendant 
is  set  up  as  a  defense  the  charge  of  the  court 
should  not  limit  the  right  of  self-defense  as  against 
the  acts  .of  any  particular  one  of  the  conspirators, 
nor  should  it  cnarge  that  the  defendant  must 
have  known  of  the  conspiracy. 

4. — Where  the  defendant,  having  been  acquit- 
ted of  murder  in  the  first  degree,  is  being  tried 
for  murder  in  the  second  degree,  it  is  not  error 
to  admit  evidence  tending  to  show  express 
malice. 


♦  •  ♦ 


SUPREME  COURT  OF  OHIO. 


Son.  W.  W.  BoYNTON,  Chief  Justice;  Hon. 
John  W.  Okey,  Hon.  William  White,  Hon.  W. 
W.  Johnson,  Hon.  Geo.  W.  McIlvaine,  Judges. 

Tuesday,  October  18, 1881. 

GENERAL  DOCKET. 

No.  131.  Ohio  Coal  Companv  v.  (George  Davenport. 
Error  to  the  District  Court  of  Washington  County. 

MclLVAINX,  J.  Hddi 

1.  A  creditor  of  an  alleged  fraudulent  vendor  cannot 
prove  the  acts  or  dedaratiotis  of  such  vendor  made  after 
the  sale  and  delivery  of  the  property  against  the  pur- 
chaser for  the  purpose  of  iuipeachins  his  title. 

2.  It  la  iueoinpetent  for  a  witness  to  state  his  opinion 


160 


THE    OHIO    LAW    JOUBNAI 


J* 


upon  a  questioii  of  law ;  but,   where  the   intent   with 
wnich  an  a(;t  done  by  him  is  drawn  in  ciuetttion,  he  inay 
testify  aH  to  such  intent. 
Judgment  reveraed  and  cause  remanded  for  new  trial. 

1191.    The  Cincinnati  House  of  Refuge  v.  Patrick  H. 
Ryan.    Error  to  the  Superior  Court  of  Cincinnati. 
Johnson,  J.  Ncld  : 

1.  That  the  proceedings  and  commitment  of  a  minor, 
whose  father  is  living,  to  the  house  of  refugo,  under  the 
third  clause  of  Sec.  20H7  of  the  Revised  Statutes,  as 
amended  ( 77  <).  L.  217),  are  not  void  for  want  of  nolice 
to  the  father. 

2.  The  statute  under  which  such  procee<lings  and  com- 
mitment of  homeless  children  are  authorizea,  is  not  re- 
pugnant to  section  14  or  section  IG,  of  Art.  1,  of  the  State 
Constitution,  as  tlie  law  provides  a  full  and  complete 
remedy  by  habeas  corpus  for  any  infringement  of  paren- 
tal rights. 

3.  On  a  hearing  of  habecu  corptutf  tlie  father,  if  an  un- 
suitable pei^n,  is  not  entitled  to  the  custody  of  such 
child,  on  the  ground  that  ho  had  no  notice  of  the  pro- 
ceedings unc^r  which  the  child  was  committed  to  the 
house  of  refuge. 

Judgment  reversed  and  cause  remanded. 

129.  Board  of  Commissioners  of  Athens  County  v. 
Baltimore  Short  liine  Railroad  Company.  Error  to  the 
District  Court  of  Athens  County. 

White,  J.    Held: 

The  provision  in  section  4  of  the  act  further  to  urescribe 
the  duties  of  county  commissioners  ( S.  dr  C.  250),  declar- 
ing it  to  be  essential  to  the  validity  of  a  contract  entered 
into  by  the  commissioners,  that  it  shall  be  entered  in  the 
minutes  of  their  proceedings  by  the  auditor,  is  intended 
for  the  protection  of  the  county  from  liability  on  such 
contract,  unless  evidenced  or  authenticated  in  the  mode 
prescribed ;  but,  where  such  contract  has  been  fully  per- 
formed on  the  part  of  the  couniy,  the  other  party  to  the 
contract  cannot  resist  performance  on  his  part,  on  the 
ground  that  it  was  not  so  entered.  By  accepting  per- 
formance by  the  commissioners  the  defendant  is  estop- 
ped from  rauAng  the  question. 

Judgment  reversed,  demurrer  sustained  to  the  second 
defense  and  cause  remanded  to  the  common  pleas  for 
further  proceeding. 

132.  Davtou  National  Bank,  and  Alfred  Pruden,  as- 
signee in  bankruptcy  of  Andrew  Gump,  v.  Merchants' 
National  Bank.  Error  to  the  Superior  Court  of  Mont- 
gomery County. 

Okky,  J. 

1.  A  pledgeie  of  shares  of  the  capital  stock  of  a 
national  bank,  having  an  irrevocable  power  of  attorney 
for  tlie  transfer  of  such  shares  to  him  on  the  books  of  the 
bank,  brought  suit  for  the  value  of  such  stocic  against 
the  bank,  which,  after  notice  that  the  pledgor  had  been  ad- 
judicated a  bankrupt,  had  refused  to  pernilt  such  transfer 
to  be  made.  The  assignee  in  bankruptcy  of  the  pledgor 
having  been  made  a  party  by  consent,  filed  an  answer 
and  cross-petition  praying  for  an  account  of  the  am(»unt 
due  the  pledeee  and  a  sale  of  the  stock,  whidi  prayer  was 
granted  :  imd,  that  it  is  error  for  the  court  to  render  a 
further  judgment  that,  in  the  event  the  proceeds  of  the 
sale  are  insutlicieut  to  satisfy  the  pledgee's  claim,  the 
bank  shall  pay  the  deficiency,  not  exceeding  the  differ- 
ence between  the  proceeds  of  the  sale  and  the  value  of 
the  stock  at  the  time  of  such  refiisal. 

2,  Where  part  of  a  promissory  note  is  paid,  and  a  note 
in  renewal  is  executed  for  the  balance,  a  pledge  given  as 
collateral  security  when  the  first  note  was  executed,  will 
stand  as  collateral  security  for  tho  balance  of  the  debt 
embraced  in  the  new  note,  in  the  absence  of  any  agree- 
ment to  the  contrary. 

Judgment  reversed  as  to  liability  of  the  Dayton  Nat- 
ional Bank,  except  with  respect  to  the  dividends  after 
deducting  taxes;  and  Judgment  in  all  other  respects 
affirmed  at  costs  of  defendant  in  error. 

128.  Hiram  W.  Lewis  v,  Spencer  J^ewis.  Error  to  the 
District  Court  of  Seneca  County.  Judgment  reversed  for 
error  in  refusing  to  charge  the  jury  as  requested,  and  the 
misleading  character  of  the  charge  given.  Tliere  will  be 
no  furtiier  report. 

130.  Zelotes  O.  Murray,  administrator,  Ac,  v.  Hugh 
D.  Michaels  et  aL  Error  to  the  District  Court  of  Wyan- 
dot County.  Dismissed  for  want  of  preparation  under 
the  rule. 

135.  George  A.  Baker  ei  €U.f  executors,  Jkc.,  v.  Eliza- 
l)eth  Stults.    Error  to  the  District  Court  of  Ouyahoipi 


county.  Judgment  affirmed.  There  will  be  no  further 
reiiort. 

102.  Albert  H.  Spencer  et  al.,  administrators.  Ac.,  v. 
Lucy  M.  Baer  et  al.  Error  to  the  District  Court  of  Cuya- 
hoga County.    Dismissed  by  plaintifft  in  error. 

lOlR.  A.  B.  Voorhees  et  al  v.  Charles  B.  Hubbell  et  al. 
Error  to  the  District  Court  of  Hamilton  County.  Dis- 
missed by  plain tifft  in  error. 

1071.  Charles  Schneider  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Hamilton  County. 
Judgment  affirmed.    There  will  be  no  further  report. 

lliiO.  Ohio  ex  fel.  W.  M.  Shimmickl  Jr.,  v.  .John  A. 
Green.  Quo  Warranto.  Reserved  in  the  District  Court 
of  Muskinsum  County.  Judgment  ousting  the  defend- 
ant and  inoucting  the  relator.    To  be  reported  hereafter. 

MOTION  DOdKET. 

No.  163.  James  Raymer  et  al.  v,  James  L.  Chsse. 
Motion  to  dismiss  cause  No.  859  on  the  General  Docket. 
Motion  overruled. 

170.  Matilda  P.  Hart,  adfaiinistntrix,  v.  J.  ti.  Dever- 
eaux,  receiver,  <fcc,  Motion  to  dispense  with  printing  in 
cause  No.  1184  on  the  General  Docket.  *  Motion  granted, 
except  as  to  pleadings,  judgment  of  district  court, 
charge  of*  the  court  of  common  pleas,  and  requests  to 
charge.    Time  to  print  extended  for  00  (lays. 

173.  Union  Central  Life  Insurance  Co.  v,  Emma  A. 
Cheever.  Motion  to  take  cause  No  1106  on  the  General 
Docket  out  of  its  order  for  hearing.  Motion  granted  and 
cause  restored  to  its  original  place  on  the  Doocet. 

175.  The  SUte  of  Ohio  ex  rel.  W.  M.  Shimmick  v. 
John  A.  Green.  Motion  to  take  cause  No.  1190  on  the 
General  Docket  out  of  its  order  for  hearing.  Motion 
granted. 

176.  Alexander  Starbuck  et  al.  v.  Leo  A.  Brigel.  Mo- 
tion to  extend  the  time  for  printing  the  record  in  cause 
No.  1144  on  the  General  Docket.  Motion  granted  and 
time  for  printingextended  for  90 days. 

177.  Mary  C.  Blerce  et  al.  v.  Elizabeth  A.  Bierce  et  al. 
Motion  to  extend  the  time  for  printing  the  record  in 
cause  No.  1143  on  the  General  Docket.  Motion  granted 
and  time  for  printing  extended  for  90  days. 

178.  Charles  Ward  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  the  Court  of  (*omroon 
Pleas  of  Greene  County.    Motion  overruled. 

17U.  Charles  Ward  v.  The  SUte  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  the  Court  of  Common 
Pleas  of  Greene  County.    Motion  overruled. 

180.  Eunice  Hulburt  v.  John  M.  Graham  et  al|  Mo- 
tion for  stay  of  execution  in  cause  No.  1066  on  th#  Gen- 
eral Docket.    Motion  granted.    Bond  fixed  at  |200. 

181.  Eunice  Hulburt  v,  Regina  Reinthal  et  al.  Mo- 
tion for  stay  of  execution  in  cause  No.  1070  on  the 
General  Docket.    Motion  granted  and  bond  fixed  at  |200. 

182.  Samuel  Hoffknire  v.  A.  H.  Cunard.  Motion  to 
extend  the  time  for  printing  the  record  in  cause  No. 
1 135  on  the  General  Docket.  Motion  granted  and  time 
lor  filing  printe^  record  extended  to  I^vember  9, 1881. 
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SUPREME  COURT  RECOftD. 


[New  cases  filed  since  our  last  report,  up  to  Oct.  19, 1881.] 


1195.  Eiisley  D.  G.  Campbell  v.  William  Campbell,  et 
al.  Error  to  the  District  Court  of  Licking  County. 
Charles  FoUett  A  Son  for  plaintiff;  C.  H.  Kibler  for  de- 
fendants. 

1100.  Kendall  Brown  v.  Samuel  J.  Rice.  Error  to  the 
District  Court  of  Brown  County.  White  A  White  for 
plaintiff;  W.  W.  McKnight  for  defendant. 

1197.  W.  W.  Gilliland,  et  al.  v.  H.  P.  Reynolds,  et  al. 
Error  to.  the  District  Court  of  Brown  County.  White, 
McKnight  A  White  for  plaintiffe. 

1198.  W.  W.  Gilliland,  et  al.  v.  Eva  Reynolds,  et  al. 
Error  to  the  District  Court .  of  Brown  County.  White, 
McKnight  A  White  for  plaintifik. 

1199.  James  Clark  v.  Margaret  Bruce.  Error  to  the  Dis- 
trict Court  of  Highland  i^iounty.  G.  H.  Collins  for 
plaintiff. 

1200.  Pennsylvania  Company  v.  Charles  Gallagher. 
Error  to  the  District  Court  of  Richland  County.  Rush 
Tsggert  for  plaintiff;  Jeuner  A  Traoy  for  defendant. 
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Qkto  l^atv  J<>itrnaf« 


COLUMBUS,  OHIO, 


OCT.  27,  1881. 


f  I 


Chief  Justice  Boynton  has  tendered  his 
resignation  as  a  memblBr  of  the  Supreme  Court 
to  Governor  Foster,  to  take  effect,  November  9th, 
next. 


#  > » 


NEW  BOOKS. 


A  Digest  of  the  Revised  Statutes  of  Ohio,  relating  to 
Railroad  and  Telegraph  Ckimpanies,  including  all  Rail- 
road and  Telegraph  Statute  Law  in  force  in  Ohio  January 
Ist,  1S82.  By  James  A.  Wilcox,  Esq.,  author  and  pub- 
lisher, pp.  206.  Price  f8.00.  FOr  sale  by.  A.  H.  Smythe, 
Columbus,  Ohio. 

At  no  time  since  the  enactment  and  publication  of  the 
Revised  Statutes  has  there  been  so  determined  and  per- 
sistent searohings  after  the  true  inwardness  of  Railroad 
and  Telegraph  law  as  within  the  past  weelc.  The  war 
between  the  various  factions  of  the  Ohio  Railway  Com- 
panies has  aroused  great  curiosity  concerning  the  rights 
and  wrongs  of  the  different  parties,  both  among  the 
Attorneys  of  the  factions  and  outsiders  who  have  sym- 
pathies, although  no  fees  in  the  case. 

This  work  of  General  Wilcox,  who  is  solicitor  for  the 
C.  A,H.  V.  and  C.  A  T.  Railroads,  is  most  opportune  in 
Tiew  of  these  investigations.  It  was  prepared  for  his 
own  private  convenience  by  the  Oenoral,  and  but  a  very 
amaU  edition  was  published.  All  the  heretofore  great 
labor  required  to  find  what  is  desired  in  the  Statutes  is 
entirely  obviated  by  this  digest,  and  every  man  con- 
nected with  railroads,  or  who  has  anything  to  do  with 
railroad  law  should  secure  a  copy.  Orders  must  be  sent 
early  to  secure  the  boolc,  as  but  few  are  in  print  or  on 
the  market.    (Advertisement  elsewhere.) 
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SUPREME  COURT  OP  OHIO. 


Dayton   National  Bank, 

V. 

Merchants'  National  Bank. 


October  18, 1881. 

1.  a  pledgee  of  sliares  of  the  capital  stock  of  a 
national  nank,  having  an  irrevocable  power  of  attorney 
for  the  transfer  of  such  shares  to  him  on  the  books  of  the 
bank,  brought  suit  for  the  value  of  such  •  stock  against 
the  bank,  which,  after  notice  that  the  pledgor  had  been  ad- 
judicated a  bankrupt,  had  refused  to  pemOt  such  transfer 
to  be  made.  The  assignee  in  bankruptcy  of  the  pledgor^ 
having  been  made  a  party  by  consent,  filed  an  answer 
and  cross-petition  praying  for  an  account  of  the  amount 
due  the  pledsee  and  a  sale  of  the  stock,  which  prayer  was 
sranted :  JEce2d,  tliat  it  is  error  for  the  court  to  render  a 
further  Judgment  tliat,  in  the  event  the  proceeds  of  the 
■ale  are  inauffident  to  satisfy  the  pledgee's  claim,  the 
bank  shsll  pay  the  deficiency,  not  exceecfiug  the  differ- 
ence between  the  proceeds  of  the  sale  ancTthe  value  of 
the  stock  at  the  time  of  such  reftisal. 

2,  Where  part  of  a  promissory  note  is  paid,  and  a  note 
in  renewal  Is  executAd  for  the  balance,  a  pleoge  given  as 
collateral  security  when  the  first  note  was  executed,  wiU 
stand  as  collateral  security  for  the  balance  of  the  debt 
embraced  in  the  new  note,  in  the  absence  of  any  agree- 
ment to  the  Qontrary. 

Error  to  the  Superior  Court  of  Montgomery 
Cotinty. 


The  parties  above  named  are  corporations  or- 
ganized under  the  national  banking  acts,  and 
engaged  in  the  business  of  banking  at  the  city 
of  Dayton.  On  November  8,  1873,  Andrew 
Gump,  beine  the  owner  of  thirty  shares,  each 
for  one  hunared  dollars,  of  the  capital  stock  of 
the  Dayton  National  Bank,  assigned  the  same  to 
the  Merchants'  National  Bank,  and  executed  to  it 
an  irrevocable  power  of  attorney  authorizing  its 
president  to  transfer  such  shares  on  the  books  of 
the  Dayton  National  Bank,  and  receive  a  new 
certificate.  This  transfer  of  stock  was  made  as 
collateral  security,  to  secure  to  the  Merchants' 
National  Bank  the  payment  of  a  loan  of  money 
made  November  19, 1873,  evidenced  by  a  promis- 
sory note  for  the  amount,  fifteen  hundred  dollars, 
upon  which  note  Gump  was  liable.  On  Febru- 
ary 9, 1874,  the  sum  of  three  hundred  dollars 
was  paid  on  the  note,  and  a  new  note  for  the 
balance,  twelve  hundred  dollars,  was  executed, 
payable  in  ninety  days,'  and  the  collateral  secur- 
itv  was  retained.  It  is  further  claimed  by  the 
Merchants'  National  Bank,  that  the  stock  was 
pledged  by  Gump  and  held  by  it  as  collateral 
security  for  the  jpayment  of  four  other  promissory 
notes  upon  which  he  was  liable,  three  of  them 
executed  in  December,  1873,  and  the  other  in 
January,  1874,  the  four  notes  amounting  to  two 
thousand  five  hundred  and  fifty  dollars  and  being 
given  in  renewal  of  notes  outstanding  when  the 
stock  was  pledged ;  but  this  claim  is  denied  by 
the  Dayton  National  Bank  in  its  answer  in  the 
suit  hereinafter  mentioned. 

The  Merchants'  National  Bank  presented  the 
certificate  for  the  shares  and  the  power  of 
attorney  to  the  Dayton  National  Bank, 
and  demanded  a  transfer  of  the  shares  on 
the  books  of  the  bank  and  the  issue 
of  a  new  certificate  for  such  shares;  but  the 
Daytbn  National  Bank  refused  to  permit  such 
transfer  to  be  made,  or  to  issue  such  certificate ; 
and  afterward,  on  June  13,  1874,  the  Merchants' 
National  Bank  brought  suit  against  the  Dayton 
National  Bank  seeking  to  recover  damages  in  the 
sum  of  foiilr  thousand  five  hundred  dollars,  ''  and 
other  relief,"  by  reason  of  the  matters  above 
stated. 

During  the  pendency  of  the  action,  Alfred 
Pruden  was  made  a  defendant,  who  filed  an  an- 
swer and  cross-petition,  in  which  he  avers  that 
said  note  for  finecn  hundred  dollars  was  deliv- 
ered up  to  the  makers  and  cancelled,  and  that 
the  stock  was  never  pledged  as  collateral  for  the 
note  for  twelve  hundred  dollars,  nor  for  the  pay- 
ment of  any  of  the  above  mentioned  notes ;  that 
he,  Pruden,  is  the  assignee  in  bankruptcy  of  said 
Gump,    and     has  received   a  deed   of    assign- 
ment under  the  bankrupt  act,  conveying  to  him 
the  property  of  every  sort  owned  by  said  Gump, 
or  to  which  he  was  entitled,  or  in  which  he  was 
interested,  on  March  26,  1874 ;  and  that,  as  such 
assignee,  he  demanded  the  stock  of  the  Mer- 
chants' National  Bank^  but  the  bank  refused  to 
deliver  the  same  to  him.    He  asked  that  the 
court  should  decree  a  cancellation  of  the  certifi- 
cate of  stock  in  the  hands  of  the  Merchants' 


162 


THE    OHIO    liAW   JOXTEOSAL. 


National  Bank,  and  award  iudgment  against  the 
Dayton  National  Bank  for  tne  value  of  the  stock, 
and  prayed  for  such  other  and  further  judgment 
as  might  be  warranted. 

All  the  persons  liable  upon  the  promissory 
notes  hereinbefore  referred  to  are  insolvent. 

The  case  was  submitted  to  the  court  on  the 
pleadings  and  testimony,  and  the  court  found 
that  at  the  time  the  creditors  of  Gump  filed  their 

{letition  in  bankruptcy,  that  is,  on  March  26, 
874,  the  Merchants'  National  Bank  held  the 
shares  of  stock  as  collateral  security  for  the  pay- 
ment of  all  the  above  mentioned  notes,  amount- 
ing in  principal  to  three  thousand  seven  hun- 
dred and  fifty  dollars;  that  the  indebtedness, 
when  the  stock  was  received  from  Gump,  as  col- 
lateral security,  on  November  8, 1873,  was  evi- 
denced by  other  notes,  those  above  mentioned 
bein^  given  in  renewal  thereof ;  that  after  the 
appointment  of  Pruden  as  such  assignee,  he  gave 
notice  to  the  Dayton  National  Bank  to  not 
permit  any  transfer  of  the  stock  on  its  books  to 
the  Merchants'  National  Bank,  and  not  to  issue 
to  it  any  certificate  for  such  stock ;  that  this  was 
before  the  Merchants'  National  Bank  had  re- 
quested that  such  transfer  be  made  or  such  cer- 
tificate issued ;  and  that  subsequently  to  such 
notice  by  the  assignee,  and  before  bringing  suit, 
the  Merchants'  National  Bank  requested  the 
Dayton  National  Bank  to  make  such  transfer,  or 
permit  it  to  be  made,  and  issue  such  certificate, 
which  request  was  refused.  The  court  decreed 
that  the  Dayton  National  Bank  should  pay 
the  Merchants'  National  Bank  the  amount  of 
four  dividends  on  the  stock,  after  deducting  taxes 

Said  on  the  stock,  and  that  such  balance  of  the 
ividends  should  be  applied  on  the  indebtedness 
to  the  Merchants'  National  Bank,  amounting  to 
four  thousand  one  hundred  and  ninety-one  dol- 
lars and  eiffhty-two  cents.  The  decree  then  pro- 
ceeds as  follows:  "And  it  is  further  ordered, 
adjudged  and  decreed  that,  for  the  purpose  of 
paving  the  balance  remaining  unpaid  of  such  in- 
deotedness,  the  Merchants'  National  Bank  shall, 
after  giving  notice  by  publication  in  some  news- 

gaper  of  general  circulation  in  Montgomery 
ounty,  of  the  time  and  place  of  such  side,  pro- 
ceed to  sell  said  thirty  shares  of  capital  stock  to 
the  highest  and  best  bidder,  and  shall  by  its 
president,  duly  transfer  and  assign  to  such  pur- 
chaser the  stock  upon  the  books  of  the  Dayton 
National  Bank:  whereupon  the  Dayton  Na- 
tional Bank  shall,  by  its  proper  ofiScers^  issue  to 
such  purchaser  a  new  certificate  for  said  thirty 
shares,  and  after  paying  the  costs  and  expenses 
strictly  incident  to  such  sale,  out  of  the  proceeds 
of  the  same,  the  balance  shall  be  applied  to  the 
payment  ot  the  amount  remaining  unpaid  of 
such  indebtedness,  with  interest.  And  m  case 
tberQ  shall  be  any  surplus  remaining  of  such 
proceeds  of  the  sale,  after  the  indebteaness  and 
such     costs    and     expenses     shall     be    fully 

Staidy  the  same  shall  be  paid  over  to  Alfred  Pru- 
en,  assignee  as  aforesaid.  And  in  the  event 
that  upon  such  sale  the  9tock  should  be  sold  for 
leas  than  one  hundred  and  twenty-five  doUarB 


per  share,  its  value  at  the  date  of  such  refusal, 
and  by  reason  of  its  sale  for  such  lesser  amount, 
the  proceeds  shall  be  insuflicient  to  fully  pay 
the  amount  then  remaining  unpaid,  with  inter- 
est, then  and  in  that  case  tne  Dayton  National 
Bank  shall  pay  to  the  Merchants'  National  Bank 
any  such  deficiency  balance,  provided  the  same 
shall  not  exceed  the  difference  between  the 
amount  such  stock  shall  actually  have  brought, 
and  said  sum  of  one  hundred  and  twenty-five 
dollars  per  share  ;  and  it  is  further  ordered  that 
the  Dayton  National  Bank  pay  the  costs  of  this 
suit,  taxed  at  $ ." 

On  application  of  the  Dayton  National  Bank 
and  Alfred  Pruden,  assignee^  this  petition  in 
error  was,  on  leave,  filed  in  this  court. 

Okey,  J. 

Nothing  is  better  settled  than  that  shares  in 
the  capitcu  stock  of  a  corporation  are  the  subject 
of  pledge.  A  national  bank  may  hold  such 
shares  in  the  capital  stock  of  another  national 
bank,  as  collateral  security  for  a  loan  or  loans 
made  or  to  be  made.  National  Bank  v.  Case,  99 
U.  S.  628.  This  is  not  inconsistent  with  Frank- 
lin Bank  v.  Commercial  Bank,  36  Ohio  St.  350. 
Where,  as  in  this  case,  the  pledgor  executes  an 
irrevocable  power  of  attorney  authorizing  a 
transfer  of  such  shares  on  the  l>ooks  of  the  bank 
issuing  the  same,  the  pledgee  has  the  right  to 
demand  that  such  transfer  be  made.  Here,  im- 
mediately after  the  i^ote  of  February  9, 1874,  be- 
came due,  tha  pledgee  applied  to  the  Dayton 
National  Bank  to  permit  such  tranrfer.  On  re- 
fusal of  the  request,  the  right  to  prosecute  this 
action  for  the  value  of  the  stock  accrued  to  the 
pledgee.  Case  v.  Bank,  100  U.  S.  446 ;  Johnston 
V,  Laflin,  103  U.  S.  800;  and  see  McAllister  v. 
Kuhn,  96  U.  8.  87.  True,  at  the  time  of  such 
refusal,  an  assignee  in  bankruptcy  had  been  ap- 
pointed for  Gump :  but  this  dia  not  afEect  the 
interest  ^f  the  pledgee  in  the  shares  of  stock. 
Jerome  v.  McCarter,  94  U.  8.  734,  789 ;  Yeatman 
V,  Savings  Institution,  95  U.  8.  764.  If,  how- 
ever, as  said  in  the  latter  case,  the  assignee  ^'  de- 
sire a  sale  of  them,  and  a  aistribution  of  the 
proceeds,  or  if  he  doubted  the  validity  of  the 
pledge,  he  could  have  instituted  an  action  ag^nst 
the  corporation,  in  some  court  of  competent  ju- 
risdiction, ^  ^  ^  and  thereby  obtained  a 
judicial  aetermination  of  the  rights  <rf  the  par- 
ties." 

We  find  in  the  answer  of  the  Dayton  National 
Bank  a  request  that  Pruden,  assignee  of  Gump, 
be  made  a  party  to  the  action ;  but  the  reoora 
does  not  show  that  he  was  made  a  party  on  mo- 
tion of  that  bank,  and,  what  is  of  more  import- 
ance, it  does  not  disclose  any  objection  on  the 
part  of  the  pledgee  to  such  new  party.  We 
think  the  answer  and  cross-petition  is,  in  efEect, 
an  equitable  action  to  obtain  an  account  and  a 
sale  of  the  stock,  and.  under  the  circumstanoee 
stated,  we  must  regard  such  answer  and  oioas- 
petition  as  having  been  filed  by  consent  of  the 
parties. 

In  such  poettire  of  the  case,  the  decree  should 
direct,  as  tnis  does,  that  the  amount  fixr  which 
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the  stock  i8  held  as  collateral  security  should  be 
ascertained;  that  the  Dayton  National  Bank 
should  pay  upon  such  indeotedness  the  amount 
of  dividends  received  by  it  on  the  stock,  with 
interest,  less  the  amount  of  taxes  it  has  paid  on 
such  shares ;  that  the  stock  should  be  sold  at  a 
public  sale ;  and  that  the  proceeds  of  the  sale 
should  be  applied  in  satisfaction  of  the  balance 
due  the  pledgee,  and  costs  and  expenses,  and  if  a 
surplus  remained  that  it  should  be  paid  to  the  as- 
signee. But  the  decree  should  not  direct,  as  this 
does,  that  if  the  stock  sells  for  less  than  its  value 
at  the  time  the  request  for  transfer  was  refused, 
and  the  proceeds  of  the  sale  are  insufficient  to 
satisfy  the  sum  due  the  pledgee  and  costs 
and  expenses,  then  the  Dayton  National 
Bank  shall  pay  the  pledgee  the  deficiency, 
not  exceeding  the  difference  oet ween  the  amount 
realized  from  such  sale  and  the  sum  the  stock 
was  worth  at  the  time  of  such  refusal.  In  such 
equitable  action,  the  pledgee  can  only^  look  to 
the  stock  and  dividenos  for  the  satisfaction  of  its 
claims.  The  proposition  that  it  may  go  further 
and  recover  ctEtmages,  in  any  amount,  as  for  a 
conversion,  is  supported  by  no  just  principle. 

We  are  not  prepared  to  say  the  finding  that 
the  stock  was  deposited  by  Oump  with  the  Mer- 
chants' National  Bank  to  secure  the  t>Aynient  of 
all  sums  for  which  he  was  then  or  might  become 
liable  to  that  bank,  is  clearly  against  the  weight 
of  evidence — certainly  we  cannot  say  such  find- 
ing is  so  against  the  evidence  as  to  call  for  re- 
versal of  the  judgment  in  that  respect.  Clearly 
the  pledge  was  to  secure  the  fifteen  hun- 
dred dollars.  Perhaps  there  is  sufficient 
support  in  the  evidence  for  the  finding 
that  the  stock  was  not  only  pledged  to 
secure  the  payment  of  fifteen  hundrra  ddlars  to 
be  thereafter  advanced,  but  also  as  collateral  se- 
curity for  the  other  sums  for  which  Oump  was 
liable,  and  then  due  to  the  bank,  notwithstand- 
ing any  change  that  might  thereafter  be  made  in 
the  fcrm  of  the  indebtedness;  but,  however  that 
may  be,  property  may  be  pledged  for  future  ad- 
vances, as  well  as  for  an  ei^istinff  indebtedness; 
and  where  it  is  taken  in  pledge  for  an  existing 
indebtedness,  the  renewal  of  a  promissory  note 
given  as  eviaence  of  such  indebtedness,  will  not 
affect  the  creditor's  interest  in  che  pledge,  in  the 
absence  of  an  agreement  to  the  contrary,  but  the 
pledffe  will  stand  as  security  for  such  balance  of 
indeBtedness  in  its  new  form. 

Nor  can  we  say^  there  was  any  error  with  re- 
spect to  the  question  made  in  argument  concern- 
ing usury  in  the  pledffee's  claims.  The  matter  is 
not  so  presented  in  tne  record  as  to  call  for  anv 
interference  with  the  judgment  on  that  ground. 
Whether,  therefore,  if  the  record  disclomd  the 
&ct8  concerning  usury  to  be  as  claimed  in 
argument,  any  ground  of  complaint  against  the 
jnagment  in  that  respect  would  be  available  to 
the  plaintiffs  in  error,  we  need  not  determine. 
See  National  Bank  v.  Matthews,  98  U.  S.  621 ; 
Pullman  v.  Upton^  96  U.  S.  828. 

Judgment  modified  as  above. 

[This  case  will  appear  in  87  0.  8.] 


SUPREME  COURT  OP  OHIO. 


The  Cincinnati  House  of  Refuge 

V. 

Patrick  H.  Ryan. 


October  18, 1881. 


r.  That  the  prooeedlngs  and  oommitment  of  a  minor, 
whose  father  is  living,  to  the  house  of  refuge,  under  the 
third  clause  of  Sec.  20S7  of  the  Revised  Statutes,  as 
amended  ( 77  O.  L.  217 ),  are  not  void  for  want  of  notice 
to  the  father. 

2.  The  statute  under  which  such  proceeding  and  com- 
mitment of  homeless  children  are  authorised^  is  not  re-  - 
pugnant  to  section  14  or  section  IS,  of  Art.  1,  of  the  State 
Constitution,  as  the  law  provides  a  full  and  complete 
remedy  by  liabess  corpua  for  any  infringement  of  paren- 
tal rights. 

8.  On  a  hearing  of  habetu  corpua^  the  father,  if  an  un- 
suitable person,  ii  not  entitled  to  the  custody  of  such 
child,  on  the  ground  that  he  had  no  notice  ox  the  pro- 
ceedings under  which  the  child  was  committed  to  the 
house  of  refuge. 

Error  to  the  Saperior  Court  of  Cincinnati. 

This  was  a  proceeding  in  the  court  below,  b^ 
defendant  in  error,  to  obtain  the  custody  of  his 
three  minor  children.  In  his  petition  for  a  writ 
of  habeas  corpus,  he  avers  that  he  is  the  father 
of  these  children,  all  of  whom  are  under  the  age 
of  six  years,  that  their  mother  is  dead,  and  that 
he  has  always  provided  for  them  in  a  suitable 
manner,  and  is  still  •willin^j^  to  do  so ;  that  they 
were  forcibly  taken  from  his  home,  on  the  16th 
of  November,  1880,  and  carried  to  the  Childrens' 
Home,  and  from  thence,  ujKin  the  commitment 
of  Henry  Harmyer,  a  Justice  of  the  Peace  of 
Hamilton  county,  committed  tQ  the  House  of 
Refuge ;  that  he  nad  no  notice  of  the  takins  of 
these  children,  or  of  these  proceedings.  Me 
therefore  claims,  that  the  custody  of  said  chil- 
dren, by  plaintiff  in  error,  is  witnout  legal  au- 
thority. The  answer  or  the  Directors  of  the 
House  of  Refuge  justifies  the  custody  and  deten- 
tion under  the  warrant  of  commitment  of  said 
Justice  of  the 'Peace. 

It  appears  that  these  children  were  found  by 
one  Joseph  L.  Smith,  an  officer  of  the  society 
for  the  Prevention  of  Cruelty  to  Children,  and 
brought  before  the  justice  for  hearing  upon  his 
affidavit  that  they  were  without  a  home  and 
homeless. 

On  the  hearing,  which  took  place  the  same 
day,  and  without  notice  to  the  father,  the  justice 
found,  from  the  testimony  of  said  officer,  that 
they  were  infants  under  the  age  of  sixteen,  with- 
out a  home  and  homeless,  ana  were  suitable  per- 
sons to  be  committed  to  the  discipline  and 
instruction  of  the  Cincinnati  House  of  Refuge. 
He  thereupon  committed  them  to  said  House  of 
Refuge,  until  discharged  by  due  course  of  law,  or 
until  they  attain  their  respective  majorities. 

Un  the  nearing  upon  habeas  corpus,  evidence 
was  adduced  pro  and  con,  touching  the  fitness  of 
the  father  to  have  the  custody  of  these  children, 
and  as  to  the  truth  of  the  warrant  of  commit- 
ment. 

In  rendering  its  decision  the  court  held,  that 
the  proceedings  before  the  justice,  being  without 
notice  to  the   fiEtther,   were   void   and   for  that 
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reason  aloae.  the  children  were  discharged  from 
the  House  or  Refuge,  and  restored  to  the  father. 
It  is  conceded  by  the  court,  and  by  counsel  for 
defendant  in  error,  that  it  did  not  appear  that 
the  father  was  a  proper  perton  to  have  the  guar- 
dianship and  control  of  these  children.  It  is 
further  conceded  that  the  proceedings  and  com- 
mitment by  the  justice,  were,  in  all  respects, 
regular  ana  valid,  unless  want  of  the  notice  to 
the  father  invalidates  them.  It  is  for  want  of 
such  notice  alone,  that  the  children  were  dis- 
charged. 

Johnson,  J. 

Section  2087  of  the  Revised  Statutes,  as 
amended,  77  0.  L.  217,  paragraph  3,  is  the  law 
under  which  these  children  were  commited  to 
the  House  of  Refuge.  That  paragraph  author- 
izes a  mayor,  police  judge  or  justice,  to  commit 
minors  under  sixteen  years  of  age,  upon  com- 
plaint and  due  proof  that  they  are  homeless,  or 
are  without  proper  and  suitable  homes. 

Section  2061  provides  that: 

'*  No  commitment'  of  an  infant  to  a  house  of 
refuge  and  correction  shall  be  for  a  shorter  pe- 
riod than  tiU  such  infant  shall  be  reformed,  or 
attain  the  age  of  majority,  except  in  case  of 
infants  committed  to  await  their  trial,  or  as  wit- 
nesses, and  except  in  such  cases  as  the  board 
may,  by  its  general  rule  provide ;  but  any  infant, 
by  whomsoever  or  for  whatever  cause  committed, 
may  at  any  time  be  discharged  upon  the  order  of 
the  board  duly  entered  upon  its  minutes,  or  upon 
habeas  corpus,  if  the  court  or  judge,  upon  hear- 
ing, decide  that  neither  the  interest  of  the 
minor  nor  of  the  public  will  be  endangered  by 
such  discharge." 

This  section  was  amended.  78  O.  L.  263,  but 
since  final  judgment  was  rendered  in  this  case, 
hence  the  amendment  need  not  be  considered,  as 
it  does  not  affect  the  question  at  bar. 

Houses  of  Refuge  and  Correction  established 
dince  May  7.  1869,  are  governed  by  sections  2031 
to  2082  ox  tne  Revised  Statutes,  while  those 
established  prior  to  May  7,  1869,  are  governed 
by  sections  2083  to  2090,  as  amended.  Section 
2050, which  is  applicable  to  both  olassesof  Housesof 
Refuge  provides  that  the  board  ma^,  in  Ua  diKre- 
tionj  receive  into  such  institution  infants  under 
sixteen  years  of  age,  committed  to  their  custody 
by  the  mayor,  judge,  or  justice  of  th^  peace,  on 
complaint  and  due  proof  in  the  following  cases: 

1st.  By  parent,  guardian,  or  next  friend  of 
such  infant,  when  it  appears  that  by  reason  of 
incorrigible  conduct  such  infant  is  beyond  con- 
trol, and  that  from  regard  to  the  welfare  of  such 
infant  and  the  protection  of  society,  he  should 
be  placed  under  the  guardianship  oi  the  board 
of  directors  of  such  house  of  refuge. 

2d.  When,  upon  complaint  by  any  one,  and 
due  proof  that  such  infant  is  a  proper  subject  for 
such  guardianship,  in  consequence  of  vaerancy 
or  of  incorrigible  or  vicious  conduct,  and  from 
the  moral  depravity  of  the  parent,  guardian  or 
next  friend,  tney  are  incapable  or  unwilling  to 
exercise  proper  care  and  discipline  over  such 
in£Eint. 


3d.  When  such  infant  is  without  a  Ruitabte 
home,^  and  means  of  obtaining  an  honest  living, 
oris  in  danger  of  growing  up  to  an  idle,  vi- 
cious life. 

Sections  2051,  2052  and  2063  provide  for  com- 
mitment of  such  infants,  convicted  of  crimes 
and  offenses.  < 

Section  2064  authorizes  grand  juries  in  their 
discretion,  where  the  evidence  against  an  in£Eint 
under  sixteen  years  of  age,  would  warrant  an 
indictment,  to  return  to  the  court  that  the  ac- 
cused is  a  suitable  person  to  be  committed  to  the 
guardianship  and  correction  of  the  directors  of 
the  house  of  refuge.  Thereupon  on  notice  to  the 
minory  and  giving  him  an  ^opportunity  to  be 
heard,  the  court  shall,  without  a  jury,  dispose  of 
the  case,  and  if  satisfied  of  the  truth  of  the 
return,  commit  the  accused. 

No  provision  is  made  in  the  statute  for  notice 
to  the  parent,  guardian  or  next  friend. 

It  was  not  the  intention  to  confer  upon  may- 
ors and  like    officers,  judicial    powers   over  the 
le^al    rights  of  parents,  to  the  custody  of  their 
children.    The  paramount  object  is  the  good  of 
such  infants   as  are    destitute  of  parent^  care. 
It  is  the  exercise  of  that  parental  guardianship 
which  the  State  has  assumed.    The  proceeding 
is  in  its  nature  special.    While  notice  to  parents 
or  others  standing    in  .  that    relation  to  infants, 
should  be  given   where  practicable,  it  is  not  es- 
sential to    the   jurisdiction    of  the    examining 
officer.    These  officers  are    not    invested    with 
power  to  finally  adjudicate    the  legal  rights  of 
parties.    The  scope  and  purpose  of  this  statute 
IS  to  provide  in  a  summary  manner   for  the  des- 
titute and  homeless,  as  well  as  the  vicious,  and 
to  provide  for  the  maintenance  and  discipline  of 
those  who  might  otherwise  grow  up  in  habits  of 
idleness  and  crime. 

It  is  conceded  that  such  a  notice  is  not  re- 
quired when  the  infant  is  accused  or  convicted 
of  crime,  or  is  held  as  a  witness.  This  is  so,  not 
because  the  parent  has  forfeited  any  of  his  le^al 
rights,  but  oecause  in  such  ca^es  the  police 
power  of  the  State  is  paramount.  So  where  the 
grand  jury,  in  placfe  or  an  indictment  for  crime, 
makes  a  return,  that  the  infant  should  be  com- 
mitted to  the  house  of  refuge  or  the  Reform 
Farm,  the  court,  after  notice  to  the  infant  alone, 
and  without  a  jury,  determines  the  caae,  and 
commits  the  accusea. 

If  this  is  a  correct  exposition  of  the  statute, 
the  next  inquiry  is  whether  an  act  which  does 
dot  require  notice,  is  not  against,  public  policy, 
and  in  violation  of  the  fundamental  law  of  the 
land? 

The  error  of  the  court  below,  ooQsisted  in  as- 
suming that  the  judgment  of  the  committing 
officer  diyested  the  parent  of  his  legal  right 
without  an  opportunity  of  being  heard. 

It  is  obvious  that  this  is  a  misconception. 
The  proceeding  is  purely  statutory.  It  is 
intended  to  provide  ft  summary  method  for  car- 
ing for  destitute  children. 

The  commitment  is  not  assigned  as  a  panish- 
ment  of  crime,  but  to  place  d^titute,  neglected 
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and  homeless  children,  and  those  who  are .  in 
danger  of  ^wing  up  as  idle  and  vicious  mem- 
bers of  society,  under  the  guardianship  of  the 
public  authorities  for  their  proper  care,  and  to 
prevent  crime  and  pauperism. 

As  to  such  infants,  it  is  a  home  and  a  school, 
not  a  prison.  While  no  provision  is  made  for  a 
notice  to  those  interested,  if  such  there  be,  of  the 
pendency  of  the  proceeding,  yet  it  would  doubt- 
less be  proper  for  the  examining  officer,  where  it 
is  practicaole,  before  making  the  order  to  require 
such  notice,  but  the  statute  does  not  seem  to 
require  it  as  essential  to  the  exercise  of  this 
power. 

As  was  said  in  Prescott  vs.  The  State,  19  O.  St. 
188,  where  a  similar  question  arose^  *'  neither  the 
infant,  nor  any  person  who  would  in  the  absence 
of  sucn  commitment  be  entitled  to  his  custody 
and  services,  will  be  without  a  remedy."  The 
statute  itself,  as  well  as  the  provisions  relating 
to  habeas  eonmsj  provide  an  adequate  and  com- 
plete remeay.  In  such  a  direct  proceeding,  on 
nabeaa  corpus^  the  commitment,  does  not  operate 
to  restrict  the  power  of  the  court  to  enquire 
fully  into  the  cause  of  the  detention,  and  to  de- 
termine upon  the  whole  case,  whether  the  par- 
ent is  entitled  to  the  custody  of  his  child.     * 

The  court  below  should  have  fully  heard  this 
case  upon  its  merits,  the  commitment  being  in 
due  form,  and  if  the  father  was  not  a  suitable 

Krson  to  have  the  care  of  these  children,  should 
ve  remanded  them  to  the  custody  of  defend- 
ants until  legally  discharged. 

The  authority  of  the  State  as  parens  patriae^  to 
assume  the  guardianship  and  education  of  neg- 
lected, homeless  children,  as  %?ell  as  ne^lectra 
orphans,  is  unouestioned.  The  institutions  of 
public  cnarity,  for  this  purpose  in  this  State,  are 
a  subject  of  just  pride  to  every  citizen.  The 
provisions'of  law  under  which  these  institutions 
fire  maintained  should  receive  such  a  construc- 
tion as  will  not  defeat  their  humane  intention^ 
So  long  as  the  management  of  these  institutions 
is  held  to  public  account  and  is  amenable  to 
the  courts,  there  need  be  no  apprehension,  that 
personal  rights  will  be  infringed,  especially 
where,  as  in  this  case,  direct  and  ample  remedies 
by  habeas  corpus  are  provided  for  the  protection 
of  the  legal  rights  of  parents  and  others. 

Jud^ent  reversed  and  cause  remanded. 

[Thia  case  will  appear  in  87  O.  S.] 


SUPREME  COURT  OF  OHIO. 


.     COMMISSIONBBS  OF  AtHBNS  CqUHTY 

BALTOCoas  ShoUt  Linb  Railboad  Compant. 


October  18, 1881. 

The provialoa  in  aeotlon  4  of  the  ant  further  topresoribe 
the  dotiee of  ooonty  oommiMionen (S.  A  O.  260),  dedar- 
mg  it  to  be  (BMentief  to  the  vaUdity  of  a  contract  entered 
into  by  the  oommlaBionerB,  that  it  ahall  be  entered  in  tlie 
minntea  of  their  prooeedinga  l^  the  auditor,  ia  intended 
for  tlie  profteotion  of  the  county  from  liabUity  on  such 
contract,  unleat  evldenoed  or  authenticated  in  the  mode 
preeoribed ;  but,  whue  Hudh.  contract  haa  been  fuUv  per- 
formed on  the  part  of  the  county,  the  other  party  to  the 


contract  cannot  reeist  performance  on  hia  part,  on  the 
ffround  that  it  was  not  bo  entered.  By  acoratinff  per- 
formance by  the  commiasionera  the  defen^mt la  pre- 
cluded from  raising  the  question. 

Error  to  the  District  Court  of  Athens  County. 

The  original  action  was  brought  by  the  Board 
of  Commissioners  of  Athens  County  iEtgainst  the 
Baltimore  Short  Line  Railroad  Company  upon 
an  agreement  entered  into  between  tne  partied. 
The  agreement  was,  in  substance,  that  in  con* 
sideration  of  the  grant  by  the  commissioners  of 
the  right  to  the  company  to  use  and  occupy  por- 
tions of  a  certain  county  road  permanently  and 
other  portions  temporarily,  in  the  location,  con- 
struction, and  operation  df  its  railroad,  the  com- 
pany agreed  to  restore  such  portion  of  said  road 
as  should  be  temporarilv  occupied,  to  its  former 
condition ;  and  for  such  portions  as  should  be 
permanently  Occupied  by  tne  railroad,  the  com- 
pany would  provide  new  portions  of  said  road. 
BO  that  the  said  county  roaa  should  be  as  gooa' 
and  safe  for  the  public  as  it  was  hetore  it  was 
taken  possession  of  by  the  company. 

The  petition  avers  that  the  company  took 
possession  of  the  county  road  under  the  agree- 
ment, appropriating  portions  thereof  to  the  use 
of  its  railroad  permanently,  and  occupying  other 
portions  temporarilv  in  the  construction  of  its 
railroad;  but  that  the  company  had  failed  and 
refused  to  comply  with  said  agreement  on  its 
part. 

Among  other  defenses  the  defendant  pleaded 
the  following : 

''11.  And,  as  a' defense  to  the  said  petition  so 
finally  amended,  the  defendant  •  says,  that  the 
engagement  and  contract  in  said  amended  peti- 
tion set  forth,  was  not  entered  in  the  minutes  of 
the  proceedings  of  said  board  by  the  auditor  of 
said  county." 

On  demurrer  this  defense  was  adjudged  a  bar 
to  the  action,  and  judgment  was  rendered  di^ 
missinff  the  petition.  The  judffment  was  af- 
firmed by  the  aistrict  court;  and  the  present  pe- 
tition in  error  is  prosecuted  to  reverse  both  judg- 
ments. 

White,  J. 

Had  the  railroad  company  obstructed  the 
highwav  without  authority,  section  17  of  the 
act  estaUishing  boards  of  county  commissioners, 
as  amended  March  7, 1878  (70  0.  L.  68},  would 
have  afforded  an  adequate  remedy.  Little  Mi- 
ami Railroad  Company  v.  Commissioners  of 
Greene  County,  81 0.  L.  888. 

But  the  amended  petition,  6n  which  the  case 
was  adjudicated,  ia  founded  on  an  agreement 
entered  into  between  the  commissioners  and  the 
railroad  company,  under  section  12  of  the  act 
providing  for  the  creation  and  reeulation  of  in- 
corporate companies,  as  amenaed  April  16, 
1857.  S.  A  C.  Stats.  27&  The  agreement  pre- 
scribes the  terms  and  conditions  upon  which  the 
railroad  company  was  to  occupy  and  use  the 
highway ;  and  the  company  having  taken  possee- 
sion  of  the  hiffhwav  and  appropriated  it  to  the 
uses  of  the  raiuoaa,  under   the  agTee9ient,  the 
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qQestioQ  is  whether  the  company  is  bound  to 
perform  the  agreement  on  its  part. 

The  company  rests  its  defense  on  section  4  of 
the  act  of  April  8, 1856,  further  to  prescribe  the 
duties  of  county  commissioners.  S.  &  C.  Stats.  249. 
The  section  is  as  follows:  ''  It  shall  be  essen- 
tial to  the  validity  of  every  contract  entered 
into  by  the  county  commissioners,  or  order  made 
by  them,  that  the  same  shall  have  been  assented  to 
ata  regular  or  special  session  thereof,  and  entered 
in  the  minutes  of  their  proceedings  by  the  audi- 
tor." 

The  ground  on  which  the  company  claims  to 
be  relieved  from  the  performance  of  the  agree- 
ment, is  that  it  was  not  entered  in  the  minutes 
of  the  proceedings  of  the  commissioners  as  re- 
quired oy  this  section. 

The  object  of  the  section  is  to  protect  the 
county  from  liabilities  of  the  character  named 
in  the  section,  unless  they  are  evidenced  or  au- 
thenticated in  the  mode  prescribed.  But  where 
the  agreement  has  been  fully  executed  by  the 
commissioners,  on  the  part  of  the  county,  and 
the  defendant  is  in  the  full  enjoyment  of  the 
rights  and  benefits  intended  to  be  conferred  by 
the  agreement,  the  failure  to  record  cannot  avail 
as  a  defense.  The  defendant  is,  in  such  case, 
upon  the  plainest  principles  of  justice,  precludea 
from  raising  the  question. 

Judgment  reversed,  demurrer  sustained  to  the 
second  defense,  and  the  cause  remanded  to  the 
court  of  common  pleas  for  further  proceedings. 

[This  case  will  appear  in  37  O.  S.] 

SUPREME  COURT  OF  OHIO. 


Sbth  F.  Eldredge 

V. 

The  State  of  Ohio. 


A  general  verdict  that  the  defendant  'Msgoilty  in  man- 
ner and  form  as  he  atanda  charged  in  the  indictment," 
where  the  indictment  contains  two  counts  charging  dis- 
tinct misdemeanors,  wiU  authorise  a  sentence  upon  each 
count. 

Motion  for  leave  to  file  a  petition  in  error  lo 
reverse  the  judgment  of  the  District  Court  of 
Oeauga  County. 

At  the  Octoher  term,  1878,  of  the  Court  of 
Common  Pleas  of  Geauga  County,  an  indict- 
ment was  found  against  Seth  F.  Eldredge,  con- 
taining two  counts  precisely  alike,  charging  the 
said  Eldredge,  in  proper  form,  with  unlawrully 
selling  intoxicating  liquors  to  Jesse  Curtis,  a 
minor,  on  September  7,  1878. 

The  accused  pleaded  not  guilty. 

On  the  trial,  evidence  was  ofiered  showing  that 
at  the  place  and  on  the  day  stated^  in  the  indict- 
ment, Eldredge  sold  intoxicating  liquors  to  said 
Curtis,  iEind  that  on  the  same  day,  at  the  same 
place,  about  two  hours  after  the  first  sale,  he 
again  sold  intoxicating  liquors  to  Curtis;  that  at 
the  time  the  sales  were  made,  Curtis  was  a  mi- 
nor, as  Eldredge  well  knew ;  and  that  there  was 
no  written  order  of  either  the  parents,  guardian 
or  family  physician  of  the  minor  authorizing 
such  sale  to  be  made. 


The  jury  returned  a  verdict  that  the  accused 
'^  is  guilty  in  manner  and  form  as  he  stands 
charged  in  the  indictment."  No  request  was 
made  for  a  finding  by  the  jury  as  to  each 
count.  The  sentence  was,  that  upon  the  first 
count  the  defendant  should  be  imprisoned  in  the 
county  jail  for  the  period  of  ten  days,  and  that 
upon  the  second  count  he  should  pay  into  the 
county  treasury  a  fine  of  fifty  dollars,  and  costs, 
and  tiiat  he  should  stand  committed  until  the 
fine  and  costs  were  paid. 

The  statute  provides  as  follows :  *'  Whoever 
*  *  *  sells  intoxicating  liauors  to  a  minor, 
except  upon  the  written  order  of  his  parent, 
guardian,  or  family  physician,  ^  *  *^  shall 
be  fined  not  more  than  fifty  nor  less  than  five 
dollars,  or  imprisoned  not  more  than  thirty  nor 
less  than  ten  days." 

The  district  court  afiirmed  the  judgment. 

Okey,  J. 

'^he  defendant  relies,  for  a  reversal  of  judg- 
ment, upon  the  fact  that  he  was  sentenced  to 
greater  punishment  than  could  have  been  law- 
fully imposed  upon  conviction  under  one  count  of 
the  indictment  only.    The  only  authority  relied 
on  to  show  the  illegality  of  such  sentence  is 
Tweed's  case  (The  People  ex  rel.  v.  Lisoomb,  GO 
N.  Y.  569.)    There  it  apjjeared  that  Tweed  was 
tried  upon  an  indictment,  charging,  in  separate 
counts,  two  hundred  and  twenty  distinct  misde- 
meanors, and  that  he  was  found  guilty  upon  two 
hundred  and  four  of  the  counto.    The  statute 
upon   which  he  was   indicted   provided   that, 
"  where  any  duty  is  or  shall  be  enjoined  by  law 
upon  any  public  officer,  or  upon  any  person  hold- 
ing any  public  trust  or  employment,  every  wil- 
ful neglect  to  perform  such  duty"  should  be  a 
misdemeanor,  punishable  by  imprisonment  not 
more  than  a  year,  and  a  fine  not  exceeding  two 
hundred  ana  fifty  dollars.    Upon  twelve  df  the 
counts  the  court  sentenced  him  to  twelve  consec^ 
utive  terms  of  imprisonment  of  one  year  each, 
together  \/ith  fines  of  two  hundred  and  fifty  dol- 
lars each,  and  on  other  counts  to  additional  fines, 
the  fines  amounting  in  the  aggregate  to  twelve 
thousand  five  hundred  dollars.    Tweed  having 
served  a  term  of  one  year  in  prison,  and  paid  "a 
fine  of  two  hundred  and  fifty  dollars,  the  court 
held  that  the  fine  and  imprisonment  ordered 
upon  the  first  count  exhausted  the  power  oi  the 
court,  and  that  he  was  entitled  to  a  discharge 
upon  habeas  corpus.    The  court  say  that  in  sucn 
case  the  punishment  may  be  awarded  on  one 
count  or  several  counts,  but  that  the  whole  pun- 
ishment cannot  exceed  that  which  might  be  in- 
flicted under  one  count. 

It  has  been  thought  the  mode  of  trial  adopted 
in  that  case  was  prejudicial  to  the  rights  of  the 
accused ;  while  others  are  of  opinion  that  sepa- 
rate ph)secutions  would  have  been  far  more  op- 
pressive. Here,  however,  the  inquiry  is.  not 
whether  one  mode  of  prosecution  is  less  object- 
ionable than  another,  but  whether  the  law  will 
sanction  the  punishment  inflicted. 

That  Tweed's  case  is  in  conflict  with  the  rule 
of  the  common  law,  as  administered  in  England 
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and  this  country,  seems  to  be  clear.  R.  v.  Rob- 
inson, 1  Moody,  413 ;  Douglass  v.  R.,  13  Q.  B.  74  ; 
Barnes  v.  The  State,  19  Conn.  398 ;  The  State  v. 
Ambs,  20  Miss.  214 ;   1  Bishop's  Cr,  Pro.  (3d  ed.) 

?§  455,  1005  a;  Wharton's  Cr.  PI.  &  Pr.  §  910. 
ndeed,  in  this  State,  the  common  law  rule  as  to 
misdemeanors  may,  in  the  discretion  of  the 
court,  be  extended  to  felonies.  Bailey  v.  The 
State,  4  Ohio  St.  440 :  Boose  v.  The  State,  10  Ohio 
St.  575.  And  in  Massachusetts  there  may  be  a 
lumping  sentence  embracing  all  the  punishment 
that  might  be  inflicted  by  separate  sentences. 

Regularly,  where  the  indictment  contains 
more  than  one  count,  the  verdict  should  respond 
specifically  to  each  count,  and  not  genendly  to 
all;  and  where  the  verdict  is  guilty  as  to  more 
than  one  count,  there  should  be  judgment  as  to 
each,  the  sentences  to  operate  consecutively.  To 
refuse  a  request  that  the  court  direct  the  jury  to 
make  such  separate  finding,  would  no  doubt  be 
error.  Commonwealth  v.  Carey,  103  Masa  214. 
Indeed,  doubt  has  been  expressed  "  whether,  in 
any  case,  a  general  verdict  of  guilty  will  author- 
ize separate  penalties  to  be  inflicted  upon  Bepa- 
rate  counts  of  the  indictment."  Buck  v.  The 
State,  1  Ohio  St.  61, 62.  But  we  are  of  opinion 
that  where,  on  such  general  verdict,  the  court 
has  sentenced  as  to  each  count,  it  will  be  pre- 
sumed, in  the  absence  of  any  showing. to  the 
contrary,  that  several  offenses  were  proved.  1 
Bishop^s  Cr.  Pro.  (3d  ed),  §§  1015, 1325—1327 ; 
Wharton's  Cr.  PL  4  Pr.,  §  907. 

Motion  overruled. 

[This  case  will  appear  in  37  O.  S.] 
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CIRCUIT  COURT,  UNITED  STATES. 

TT.  D.  of  I^am^lvama, 


Thb   Lakb     Shore   &   Michigan     Southern 

Railway  Qo., 

V. 

The  New  York,  Chicago  &  St.  Louis  Rail- 
way Co. 


September  5, 1881. 

Real  estate  acquired  by  a  railroad  corporation  by 

tiaae  or  condemnation  and  held  for  the  necessary  en- 

rment  of  its  essential  franchises,   cannot  be    taken 

nn  it  br  another  railroad  corporation  by  the  uaoal 
method  ox  appropriation. 

2.  Bat  the  extent  of  such  acquisition  is  not  condu- 
siTcly  determinable  by  the  directors  of  the  first  corpora- 
tion ;  and  where  another  corporation  seeks  to  make  such 
appropriation,  it  is  a  proper  sabje6t  of  Judicial  inquiry 
whetniBr  the  real  estate  proposed  to  be  taken  is  reasonably 
necessary  to  the  first  corporation. 

8.  In  determining  this  question  every  reasonable  in- 
tendment will  be  made  in  nvor  of  the  primary  rights  of 
the  first  corporation,  and  in  measuring  their  extent,  there 
must  be  a  liberal  consideration  of  the  future  as  weU  as 
the  present  necessitiea  of  the  corporation. . 

4.  Bot  where  at  a  preliminary  nearins  the  affidavits  do 
not  fuUr  disclose  the  necessities  present  and  prospective 
of  the  first  corporation,  and  the  case  is  not  free  from 
doubt,  a  preliminarT  injunction  will  not  be  granted  to 
restrain  the  second  corporation  from  constructing  its 
road  over  land  of  the  first  corporation,  where  the  acts  com- 
plained of  will  not  immediately  interfere  with  the  busi- 
ness or  operations  of  the  first  corporation.  In  such  case 
the  court  will  not  undertake  to  aetermine  the  rights  of 
the  parties  until  final  hearing. 

Air  motiofi  for  a  preliminary  injunction. 


[The  railroad  in  course  of  construction  by  the 
respondent  company.  The  New  York^  Chicago  A 
St.  Louis  Railway  Company,  runs  side  by  side 
with  the  road  of  the  plaintiff  company  from 
BufBsklo,  N.  Y.,  to  Cleveland,  Ohio,  i)assing 
through  the  part  of  Pennsylvania  wherein  lies 
the  land  in  oispute. 

The  plaintiff  had  built  several  spur  tracks 
reaching  out  on  the  south  side  of  the  main  line 
to  gravel  pits  at  some  distance  therefrom.  The 
respondent  company  proceeded  to  construct  their 
mam  line  across  these  spur  tracks,  upon  which 
the  plaintiff  made  application  for  a  preliminary 
injunction,  claiming  the  exclusive  rignt  touse  and 
control  the  ground  occupied  by  their  spur  tracks 
bj  virtue  of  the  verdict  and  order  of  condemna- 
tion  giving  them  title  and  possession  thereof. 

The  opinion  of.  the  court  den]^ing  the  motion 
for  a  preliminary  injunction,  fails  to  show  any* 
thing  more  than  an.  evasion  of  the  question  in- 
volved. The  high  reputation  of  Mr.  Acheson  as 
a  lawyer,  before  his  appointment  to  the  bench, 
gives  certain  regret  that  the  question  of  the  right 
to  condemn  and  appropriate  previously  con- 
demned and  appropriated  propertjr,  was  not  met 
in  a  more  manly  way.  If  the  plaintiff  has  any 
rights  the  respondent  is  bound  m  law  to  respect, 
why  not  so  award  ?  And  if  not  so,  why  request 
or  suggest  to  the  defendant  that  he  shift  his  line 
and  not  interfere  with  the  plaintiff's  tracks  ? 

The  opinions  we  credit  to  the  PUUburgh  Legal 
Journal — Eds.  Ohio  Law  Journal.] 

Acheson,  D.  J. 

At  the  late  situng  of  the  Circuit  Court  at  Erie, 
I  heard  and  refused  a  motion  for  a  preliminary 
injunction  in  this  case.  The  importance  of  the 
controversy  is  such,  however,  that  a  re-ai^ument 
was  allowed,  and  the  case  has  been  heardby  the 
Circuit  Judge  and  myself  upon  fuller  proofs. 
Of  these  proofs,  however,  I  may  say,  that  they 
consist  in  the  main  of  ex  parte  aflSdavits,  and  in 
some  particulars  are  less  full  than  is  desirable. 
For  example,  they  afford  little  information  as  to 
the  extent  of  the  business  done  at  Harbor  Creek 
Station.  It  is  true,  we  have  the  opinions  of  re- 
spectable  and  intelligent  witnesses  as  to  the 
requirements  of  the  plaintiff  companv  at  that 

Joint ;  but  in  matters  of  fact  the  affidavits  are 
eficient. 

In  respect  to  the  plaintiff's  properties  occupied, 
or  proposed  to  be  occupied,  by  the  defendant  at 
Twenty-Mile  Creek,  Sixteen-Mile  Creek,  the 
Brawley  piece  and  the  gravel  pit,  we  have  had  no 
difficulty  in  reaching  a  conclusion  adverse  to  the 
plaintiff's  application. 

As  to  the  wood-yard  at  Moorhead's  the  case  is 
not  entirely  dear.  But  as  the  answer  and  the  affi- 
davit of  Mr.  McOrath,  the  defendant's  superin- 
tendent of  construction,  (as  we.understand  them), 
declare  that  the  defendant  does  not  intend  to 
take  up  or  remove  either  of  the  plaintiff's  spar 
tracks  at  this  place,  or  in  any  wise  interfere  with 
the  plaintiff's  use  thereof,  we  think  that  the  pres- 
ent proofs  do  not  make  out  such  case  as  calls  for  a 
I  preliminary  injunction.    At  the  final  hearing. 
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with  all  the  evidence  rcRularlv  taken  before  ns 
we  can  more  intelligently  and  aafely  determine 
the  rights  of  the  parties. 

With  some  hesitation  we  announce  a  similar 
conclusion  in  respect  to  the  land  at  Harbor  Creek 
Station.  I  myself  entertain  serious  doubt 
whether  any  portion  of  the  plaintiff's  land  at  this 

Soint  is  open  to  appropriation  by  the  defendant: 
utfor  lack  of  complete  information  my  mind 
has  not  reached  a  settled  conviction.  If  the 
nght  of  appropriation  exists,  it  certainly  ought  to 
be  exercised  so  so  to  avoid  all  unnecessary  iniurv 
to  the  plaintiff  The  defendant's  line  a^  located 
divides  the  plaintiff's  property,  cutting  off  a 
strip  of  forty-one  feet  in  width  along  Bovnton's 
line,  n  there  is  no  engineering  difficulty  or 
other  obstacle  in  the  wav  the  defendant  had  bet- 
ter consider  whether  it  ought  not  to  shift  its 
location  down  to  Boynton's  line  and  thus  leave 
the  plaintiff  additional  available  space  south  of 
its  southerly  track. 

Upon  the  whole  case  as  now  presented,  and 
after  a  careful  consideration  thereof,  the  court  is 
of  opinion  that  the  motion  for  a  prelim inarv 
injunction  should  be  denied.  And  it  is  to 
ordered. 

MoEennan,  Cir.  J.,  concurring. 

The  opinion  of  Judge  Acheson  announces  the 
decision  of  the  court  on  the  motion  for  a  pre- 
liminary injunction  in  this  case.  The  motion 
was  argued  before  him  alone  at  Erie,  and  was 
then  denied,  but  as  he  assented  to  the  request  of 
counsel  for  a  re-argument,  and  desired  me  to  be 
present  at  it,  I  consented  to  sit  with  him  merely 
that  I  might  render  him,  by  conference  and  sug- 
gestion^ such  assistance  as  I  could,  leaving  still 
with  him  the  ultimate  burden  of  responsible  de- 
cision. ^ 

I  concur  with  him  in  the  denial  of  the  motion, 
and  in  the  reasons  given  for  it. 

It  is  undoubtedly  true  that  real  estate  acquired 
by  a  railroad  corporation,  by  purchase  or  con- 
damnation,  and  held  for  the  necessary  enjoyment 
<tf  Its  franchises  cannot  be  taken  from  it  by  an- 
other corporation,  bv  the  usual  method  of  ap- 
propriation. But  I  do  not  agree  with  the  argu- 
ment that  the  extent  of  such  acquisition  is 
conclusively  determinable  by  the  directors  of  the 
corporation,  and  that  the  exercise  of  their  power 
m  this  connection  is  questionable  only  on  the 
ground  of  bad  feith,  as  the  equivalent  of  fraud. 
Ihe  power  of  acquisition  islimited  by  the  neces- 
sary wants  of  the  corporation,  and  an  exercise  of  it 
beyond  this  limit  is  not  within  its  protection.  I 
see  no  reason  then  why  this  limitation  of  the 
power  of  a  corporation  to  acquire  and  hold  real 
estate  is  not  as  proper  a  subject  ot  judicial  in- 
quiry, where  alleged  encroachments  by  another 
corporation  is  to  be  determined,  a^  the  existence 
of  the  power  itself. 

Upon  the  result  of  such  an  inquiry  the  decision 
ot  this  case  depends.  In  finally  disposing  of  it, 
every  reasonable  intendment  must  be  made  in 
favor  of  the  primary  riffhts  of  the  complainant. 
At  the  points  of  the  alleged  conflict,  no  actual 
encroachment  upon   these  rights  can  be  sanc- 


tioned or  allowed;  and  in  measuring  their  ex- 
tent, there  must  be  a  liberal  consideration  <rf  the 
future  as  well  as  the  present  necessities  of  the 
complainant,  touching  the  use  of  existing  trac  is, 
the  construction  of  aidditional  ones,  the  conve- 
nient storage  of  its  freight  at  all  seasons,  and  the 
unembarrassed  transaction  of  freight  business. 

In  view  of  these  considerations,  the  suggestion 
of  Judge  Acheson  has  great  force,  that  ft  might 
be  most  prudent  on  the  part  of  the  respondent  to 
modify  its  location  at  Moorheads  and  Harbor 
Creek. 


UNITED  STATES  CIRCUIT  COURT,  W.  D. 

TENNESEE. 


PENDLETON  V.  KNICKERBOCKEB  LIFE  INti.  CO. 


I4fe  Ihwrunce-^Dr^ft  taken  in  Fajfrntnt  of 

Omnmerekd  Law,  Where  an  insurance  company  takee 
a  draft  In  payment  of  a  preminm,  the  company  in  bound  to 
comply  with  the  rules  of  the  commercial  law  as  to  negoti- 
ble  paper,  as  to  preaentation  for  acceptance  and  payment. 

Action  on  a  life  policy.  The  companj  took 
from  the  policy  holder,  on  account  of  the  pre- 
mium, a  draft  dated  July  14,  1871,  reading: 
''Three  months  after  date,  without  grace,  pay  to 
the  order  of  the  Knickerbocker  Life  Insurance  Ca 
three  hundred  and  twenty-five  dollars,  yalue 
received,  for  premium  on  policy  No.  2346,  which 
policy  shall  become  void  if  this  draft  is  not  paid 
at  maturity.  (Signed.)  8.  H.  Pendleton,"  and 
directed  to  a  firm  in  New  Orleans.  The  policy 
contained  a  condition  that  it  should  b^  void  if 
the  draft  was  not  paid  when  due  "without  notice 
to  any  party  or  parties  interested  therein."  The 
defendant  claimed  that  the  draft  was  preeented 
before  due  and  acceptance  was  Refused.  No  notice 
of  presentment,  etc.,  was  given  the  insured.  On 
motion  of  defcAdant  for  a  new  trial. 

Hammond.  J. 
^  The  defendant  corporation,  in  order  to  avoid 
liability  upon  the  policy,  is  compelle(|  to  assume 
that  it  nad  absolutely  no  duty  ^at^ver  to  per- 
form in  relation  to  the  draft,  and  that  what  it 
did  do  toward  presenting  it  was  merely  ex  gratia. 
It  was  conceded  at  the  hearing  that  if  the  money 
had  been  in  the  hands  of  Oreenwood  and  Co.  topay 
the  draft  on  the  14th  day  of  October,  1871,  when 
it  was  due,  the  company  would  have  been  liable 
if  it  had  failed  to  present  it  on  that  day,  and 
the  only  question  of  fact  which  the  company 
desired  to  try  was  whether  or  not  Dr.  Pendleton 
had  thus  placed  funds  in  the  hand^  of  his  mer- 
chants to  pay  the  draft.  This  concession  seems 
to  have  been  receded  from  in  the  printed  brief 
submitted  on  this  motion  for  a  new  trial,  and  it 
is  now  said:  ^That  the  receipt  of  the  draft  im- 
posed no  obligation  upon  the  company  to  do  any- 
thing beyond  presenting  it  for  payment,  at  or  af- 
ter maturity,  at  the  place  designated  therein, 
and  we  very  much  douot  whether  we  were  bound 
to  go  as  far  as  we  did  on  the  trial,  and  show  a 

Sresentation  in  fact,  for  the  production  of  the 
raft  on  the  trial  vrima  facie  established  its  non- 
payment, and  the  burden  of  proof  to  show  that  it 


THE    OHIO    LAW   JOURNAL.. 


169 


would  have  beenpaid  on  preaentation  rested,  on 
the  plaintifEl"  This  seems  to  still  concede  a 
necessity  for  presentation  at  some  time,  and  in 
order  to  meet  the  exigencies  of  the  proof,  the  oc- 
casion of  presentation  for  acceptance  is  taken  as 
acompliance  with  that  duty;  xand  inasmuch  as 
acceptjEince  was  refused,  it  is  said  that  ''on  prin- 
ciple, as  well  as  authority,  this  refusal  rendered 
a  demand  for  payment  on  the  day  of  maturity 
unnecessary ;"  for  which  Plato  v.  Reynolds,  27  N. 
Y.  686,  is  cited.  This  statement  of  the  law 
ignores  entirely  an  essential  factor  in  the  rule 
inyoked,  and  that  is  due  notice  of  non-accept- 
ance, which  was  giyen  in  the  case  cited,  and 
must  be  always,  to  excuse  non-presentation  for 
payment,  as  the  jury  were  told  in  this  case.  1 
Daniel  on  Neg.  Inst.  (2d  cd.)  §§  449,  598.  But 
the  notice  not  having  been  given  in  this  case, 
the  jury  were  properly  told  that  a  failure  to  give 
it  rendered  presentation  for  payment  as  neces- 
sary on  the  day  when  the  draft  fell  due  as  if  no 
Nresentation  for  acceptance  had  been.  made.  lb 
2  449,  454.  Indeed,  it  is  possible,  although  the 
lolders  of  this  draft,  payable,  as  it  was  three 
months  after  date,  on  a  day  certain,  were  not 
bound  to  present  it  for  acceptance ;  that  having 
undertaken  to  do  so,  the  failure  to  protest  for 
non-acceptance  itself  discharged  the  drawer,  and 
operated  to  make  the  payment  of  the  premium 
complete  by  making  tne  paper  their  own  abso- 
lutely, lb.  §  452;  Gracie  v.  Sanford,  9  Ark.  233. 
There  was  scarcely  any  proof  before  the  jury 
to  justify  them  in  saying  that  the  relations 
between  the  drawer  and  drawee  were  such  as  to 
make  the  drawing  of  this  bill  a  fraud  that  would 
excuse  the  laches  which  seems  under  modern  de- 
cisions, to  be  the  only  excuse.  1  Daniel  on  Neg. 
Inst.  (2d  ed.)  §  450 ;  2  lb.  §§  1075-1079. 

It  was  repeatedly  said  in  the  ar^ment,  that 
no  injury  could  result  to  the  plainti£b  by  want 
of  presentation  and  notice.  1  do  not  understand, 
firom  the  foregoing  authorities,  that  this  is  now 
the  test  by  whicn  we  determine  whether  the 
failure  to  present  and  sive  notice  has  been  ex- 
cused; but  if  it  be  so,  this  case  manifestly  falls 
within  the  cases  of  injury,  as  pointed  out  by  the 
adjudications  cited  by  this  learned  author  on  the 
commercial  law  of  negotiable  instruments.  More- 
over, there  were  special  circumstances  in  this 
case  which  made  the  probabilitjr  of  injury  much 
greater,  and  the  laches  more  inexcusable.  In 
the  first  place,  we  all  know  that  where  relations 
like  those  between  Dr«  Pendleton  and  Green- 
wood and  Co.  exist,  there  would  be  much 
more  prospect  of  acceptance  where  protest 
would  result  froln  refusal  4haii  where  it  is 
waived,  as  the  agents  of  the'  company  here  as- 
sumed to  do  without  Dr.  Pendleton's  authority. 
He  had  not  waived  protest,  and  they  had  no  right 
to  do  it  for  him  without  discharging  him  from 
all  liability  to  pay  the  draft,  ana  thereby  releas- 
ing the  condition  for  a  forfeiture  which  depended 
on  that  liability.  Again  on  the  facts  of  this  case, 
there  is  good  ground  t  say  that  there  was  that 
obligation  on  the  part  of  Greenwood  and  Co. 
to  accept  and  pay,    that   a   failure  to   do  so 


would  render  them  liable  for  consequential 
damages  and  require  them  to  idemnify  these 
plaintiffit  against  the  forfeiture  claimed  in 
this  case,  if  it  should  result  from  their  refusal  to 
accept  or  pay.  Sedgwick  on  Dam;  (6th  ed.)  84, 
in  notes;  Daniel  on  Neg.  Inst.  (2ded.)  §  564;  Story 
on  Bills, J  398;  Hadlev  v.Baxendale,  9  Exch.  341 ; 
S/C.  26  £ng.  Law  and  Ek].  398;  Prehn  y.  Bank, 
5  Exch.  92 :  Riggs  v,  Lindsay,  7  Cranch,  500; 
Russel  V  Wiggin,  2  Story,  214,  242.  And  wheth- 
they  would  be  so  liable  where  by  the  laches 
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of  the  holder,  the  drawer  had  been  discharged, 
or  where  they  could  say  in  their  own  defence,  if 
this  draft  had  been  presented  on  the  day  when 
due,  we  could  and  would  have  paid  it,  but  not 
being  so  presented  we  are  now  unable,  or  having 
parted  with  the  drawer's  funds,  should  not  be 
required.now  to  pay,  may  be  doubtful.  Why  the 
holder  of  a  bill  of  exchange,  who  has  b^  his  neg- 
ligence released  the  obligation  to  pay  it,  should 
be  allowed  to  claim  a  foifeiture  for  non-payment, 
is  not  clear  to  me ;  but  certainly,  if  the  drawer 
has  by  that  negligence  lost  his  remedy  for  dama- 
ges against  the  drawee,  he  should  not  be  permit- 
ted to  enforce  the  forfeiture^  Hence,  there  was  a 
{greater  reason  for  acting  promptly,  under  the 
aw  merchant,  with  this  draft. 

The  burden  of  proving  the  presentment  was 
on  the  plaintiff)  and  that  there  was  no  such  proof 
as  the  law  requires  is  plain.  1  Daniel  on  Neg. 
Inst,  §  598.    There  is  no  little  doubt  that  if  the 

S resentment  for  payment  had  been  made  the 
raft  would  have  been  paid.  The  draft  for  the 
cash  portion  which  by  calculation  appears  to 
have  Seen  just  enough  to  cover  the  interest  and 
agent's  commissions  was  paid;  and  as  precisely  the 
same  course  had  been  pursued  in  reference  to 
the  first  premium,  it  appears  by  the  account  of 
Greenwood  that  that  draft  was  not  presented 
promptly,  nor  for  some  days  after  it  was  due. 
This,  taken  with  the  proof  here  as  to  the  mode  of 
of  busi  ness  adopted  in  reference  to  this  draft,  shows 
,  that  the  agents  of  the  company  were  not  so 
diligent  or  prompt  in  their  dealings  with  this 
policy  to  justify  them  in  requiring  strict  and 
prompt  action  on  his  part.  Here  was  a  man 
m  the  wilds  of  Arkansas,  where  commu- 
nication was  difficult  at  all  times  some  hun- 
dreds of  miles  away  from  this  city,  where  the 
insurance  agency  was  located,  ana  many  hun- 
dreds more  away  from  the  city  where  he  did  all 
his  financiid  business  and  got  all  the  money*  to 

Cay  his  debts.  His  insurance  was  solicited^  at 
is  house  by  a  travelling  agent,  who  recognizing 
from  the  nature  of  his  business  as  a  planter  that 
he  would  not  be  in  funds  till  his  crop  matured, 
took  a  long  time  draft  on  this  commercial  house 
for  the  premium^  which  was  paid.  Then,  when 
the  second  premium  was  about  to  fiedl  due,  the 
process  is  repeat^  Now,  while  it  must  be  ad- 
mitted that  the  commercial  law  did  not  require 
it,  acting  in  a  spirit  of  liberality  and  fairness,  it 
does  seem  to  me  that  looking  at  all  the  facts,  if 
the  company  intended  to  rely  upon  the  forfeit- 
ure with  that  strictness  it  now  does,  these  agents 
should  have  forwarded  the  dfaft  promptly— far 
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more  promptly  than,  they  did — ^for  acceptance, 
with  instructions  to  protest  and  give  notice  if 
not  accepted,  so  that  Pendleton  would  have 
timely  warning  to  prepare  for  payment  and 
save  the  immense  foneiture  that  impended  over 
him.  Failing  in  this,  the  least  they  could  do  was 
to  forward  it  promptly  for  payment,  which  they 
did;  but  by  the  neglect  of  the  New  Orleans  agent 
it  was  not  presented, — certainly  not  at  maturity, 
and,  as  I  believe  from  the  circumstances,  never 
at  all.  This  is  not  a  case,  as  Mr.  Justice  Woods 
said  in  Thompson  v.  Ins.  Co.  2  Woods,  647,  where 
there  is  an  attempt  to  collect  the  policy  without 
pajring  the  premium,  but  where  tnere  is  an  at- 
tempt to  avoid  payment  of  the  policy  by  taking 
advantage  of  the  literalism  of  the  contract  to  de- 
feat the  ordinary  effect  of  that  negligence  on  the 
part  of  the  company  which  would  prevent  it 
trora  recovering  on  this  draft  as  if  this  were  an 
ordinary  transaction.  Why  there  shoidd  be  any 
different  result  of  this  negligence  when  the  con- 
sideration of  the  draft  is  a  premium  of  life  in- 
surance is  beyond  my  comprehension.  It  is  true 
there  was  a  further  security  for  payment  in  the 
condition  for  a  forfeiture,  but  that  scsurity  was 
described  by,  and  depended  upon  the  terms  of 
the  contract;  not  only  those  contained  in  the 
language  of  the  draft  and  the  policy,  if  you  please, 
but  likewise  those  imported  into  the  contract  by 
the  law  merchant  when  this  negotiable  instru- 
ment was  taken  in  payment  of  the  pre- 
mium. The  cases  of  Pitt  v.  Berkshire  Ins.  Co. 
100  Mass.  600;  Roehner  v.  Ins.  C.  68  N.  Y.  160: 
Thompson  v.  ins.  Co.  supra ;  Baker  v.  Ins,  Co.  43 
N.  Y.  286;  Roberts  v.  Ins.  Co.  Disney,  106; 
and  Howell  t?.  Ins.  Co.  44  N.  Y.  276,  2  with 
others  that  mi^ht  be  cited  to  same  effect, 
have  no  application  to  a  case  like  this,  and  for 
the  plain  reason  that  there  is  a  very  essential 
distinction  betwen  the  undertaking  of  the  mar 
ker  of  a  negotiable  promissory  note  with  a  con- 
dition like  that  found  in  this  case,  and  that  of  a 
drawer  of  a  bill  of  exchange.  The  one  is  an  abso- 
lute and  unconditional  promise  to  pay,  and  if  not 
otherwise  expressed,  as  these  cases  properly  hold, 
the  duty  of  tne  maker  is  to  hunt  up  tne  creditor 
and  pay  ^im  wherever  found,  and  no  demand 
is  necessary  to  complete  the  forfeiture.  The 
other  is  only  a  conditioned  promise  to  pay,  and  is 
itself  defeasible  if  the  condition  is  not  complied 
with  by  the  holder  of  the  paper. 

Motion  overruled. 
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SUPREME  COURT  OP  PENNSYLVANIA. 


BDMUND  DALE,  TRUSTEE,  V.   BENJAMIN  KNAPP. 


October  2,  1881. 

The  support  of  relMous  societies  is  aoliarity  in  a  broad 
Catholio  sense,  and  whatever  is  moraUy  fit  and  proper,  to 
be  done  on  Sunday  in  furtherance  of  the  great  object  is 
likewise  a  charity. 

A  subscription  made  on  Sunday  towards  the  erection 
of  a  church  is  a  well  recognized  cbaritable  work  of  active 
ffoodnesa.  It  is  not  prohibited  by  the  Act  of  22d  April, 
1704,  and  an  action  will  lie  to  enforce  payment  of  such 
subscription. 


Error  to  the  Court  of  Common  Pleas  of  Clear- 
field County. 

Merour,  J. 

This  contention  is  whether  a  subscription  made 
on  Sunday  toward  the  erection  of  a  church  edifice 
is  void. 

A  contract  made  on  Sunday  is  not  void  at  com- 
mon law:  Kepner  v,  Keefer,  6  Watts,  231 ;  Fox 
V.  Mensch,  3  W.  <&  S.,  446,  Shuman  v.  Shaman, 
3  Casev  90.  K  then  this  contract  is  void  it  is  by 
reason'^of  the  Act  of  22d  of  April,  1794.  That  act 
declares  *  ''Kany  person  shall  do  or  perform  any 
worldly  employment  or  business  whatsoever  on 
the  Lord's  day,  commonly  called  Sunday,  works 
of  necessity  and  charity  only  excepted,"  and 
such  other  exceptions  as  are  mentioned  in 
the  proviso,  everv  person  so  offending  shall  be 
subject  to  a  penaltv  as  in  the  act  prescribed. 

It  may  be  conceded  that  the  making  of  this 
subscription  is  not  a  work  necessarily  done  on 
Sunday.  The  question  then  is  whether  the  rais- 
ing of  money  to  build  a  house  of  worship  is  a 
work  within  the  meaning  of  the  act,  or  is  the 
solicitation  of  contributions  for  that  purpose  from 
a  congregation  assembled  on  Sunday  for  religious 
worship  a  work  of  charity  ? 

No  man  can  legally  be  compelled  to  contribute 
towards  the  erection  of  a  house  for  public  wor- 
ship, nor  to  attend  or  support  religious  services 
therein.    The  statute  imposes  no  such  obligation. 
It,  however  recognizes  Sunday  as  the  proper  day 
for  public  worship.    It  leaves  every  one  free  to 
use  the  day  for  that  purpose  or  refrain  from  such 
use.    It  is  designed  to  compel  cessation  of  all 
those  employments  which  will  interfere  with  or 
interrupt  the  exercise  of  religious  services,  either 
public  or  private,  on  that  Sa,y.    The  right  to  so 
worship   is  protected  by  its  penal  enactments. 
Each  person  nas  an  indefeasible  right  to  worship 
Almi^ty  God  according  to  the  dictates  of  his  own 
conscience.    Each  is  at  liberty  to  use  Sundav  for 
the  purpose  contemplated  by  the  statute,    u  he 
refrains  therefrom,  ne  shall^not  so  use  the  day  as 
to  annoy  others  who  may  be  engaffed  in  religious 
worship:  Johnson  v.  Commonwealth,  10  Harris, 
1(K.    The  purpose  of  the  law  is  to  protect  the 
day  for  the  comfort  of  those  conducting  or  attend- 
ing religious  worship.    Charity  is  active  good- 
ness.   The  means  which  long  established  and 
common  usage  of  religious  congregations  show  to 
be  reasonably  necessary  to  advance  the  cause  of 
religion  are  not  forbidden,  and  may  be  deemed 
works  of  charity  within  the  meaning  of  the 
statute.    It  is  not  essential  that  they  be  purely 
charitable.    It  is  sufficient  if  they  so  hi  partake 
of  that  character  as  to  be  recognized  by  tne  con- 
gregation as  a  part  of  its  active  goodness,  and  are 
not  expressly  forbidden  bv  the  statute:  CommoI^ 
wealth  V.  Nesbit,  10  Casey:  398. 

The  inclination  of  this  court  has  long  been 
not  to  permit  a  person  to  set  up  this  law  against 
another  person  from  whom  he  has  received  a 
meritorious  consideration  or  on  whom  he  has  in- 
flicted an  injury.  It  was  therefore  said  in  Moh- 
ney  v.  Cook,  2  Casey,  342,  that  the  law  relating 
to  the  observance  of  the  Sabbath  defines  a  duty 
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of  the  dtisen  to  the  State  and  to  the  State  only. 
It  was  there  held,  that  one  who  had  erected  an 
obfitruction  in  a  navigable  stream  whereby  the 
boat  and  cargo  of  another  were  wrecked  on  Sun- 
day, could  not,  in  an  action  for  such  injury,  set 
up  as  a  defense  that  (be  plaintiff  was  unlawfully 
engaged  in  navigating  his  boat  on  that  day. 
So  it  was  held  the  hiring  of  a  carriage  on  Sun- 
day by  a  son  to  visit  his  father  created,  a  legal 
contract  although  no  reason  was  shown  for  visit- 
ing him  on  that  day,  other  than  flows  from  a 
general  filial  duty  and  affection  :  Long  v.  Math- 
ews, 6  Barr,  417.  It  is  not  a  violation  of  the  act 
for  a  hired  domestic  servant  to  drive  his  em- 
ployer's family  to  church  on  Sunday  in  the  em- 
ployer's private  carriage:  Commonwealth  v. 
Nesbit,  tupra,  A  will  exected  on  Sunday  is  not 
void,  although  at  the  time  the  testator  be  in  his 
usual  state  of  good  health  and  live  five  or  six 
months  thereafter :  Beitmiin's  Appeal.  5  P.  F. 
Smith,  188. 

Contracts  for  services  on  Sunday  of  the  preacher, 
the  ^  sexton,  the  organist  and  the  singers  are 
not  illegal,  although  these  persons  may  engage 
in  such  employment  as  a  means  of  livelihora. 
Their  services  are  in  furtherance  of  the  same 
great  charity. 

The  custom  of  soliciting  contributions  on  Sun- 
day from  congregations  assembled  for  religious 
worship,  is  very  general,  and  has  existed  from  an 
early  period  of  time.  With  some  denominations 
it  may  be  for  a  greater  variety  of  objects  than 
with  others.  Sabbath  offerings  may  be  for  the 
incidental  expenses  of  the  church ;  to  light  and 
warm  the  house,  to  pay  the  organist  and  sexton : 
to  assist  the  poor ;  to  repair,  enlarge  and  rebuild 
the  church  edifice:  to  support  foreign  and  do- 
mestic missions.  The  latter  often  extends  to  fur- 
nishing aid  to  poorer  congregations  towards 
erecting  houses  of  worship.    If  it  be  illegal  to 

Sive  or  agree  to  give  for  such  objects  on  Sun- 
ay  it  must  be  illegal  to  solicit  the  giving.  We 
are  not  aware  it  has  ever  been  held  that  the 
preacher  became  liable  to  the  penal  provisions 
of  the  statute  by  soliciting  from  the  pulpit  such 
contributions,  nor  any  of  the  officers  of  the 
church  for  taking  up  the  collection.  Whether 
the  sum  be  large  or  small  does  not  change 
the  principle  applicable  to  the  transac- 
tion. It  is  true  there  is  a  legal  distinction  be- 
tween having  given  and  agreeing  to  give,  vet 
inasmuch  as  we  think  a  subscription  towards  the 
erection  of  a  house  of  public  worship  is  a  work  of 
charity,  such  aereement  is  not  prohibited  by 
the  Act  of  22d  of  April,  1794.  The  conclusion  at 
which  we  have  arrived  is  not  in  accord  with  the 
doctrine  assumed  in  Catlett  v.  The  Trustees,  etc., 
62  Indiana,  365,  but  in  principle  it  is  in  har- 
mony with  the  rule  declared  in  Flasg  v.  Mill- 
burg,  4  Cushiug,  243 ;  Bennett  v.  Brooks,  9  Allen, 
118:  Doyle  v.  Lvnn  et  al.,  118  Mass.,  195,  and  di- 
rectly sustainea  in  Allen  v.  Duffy,  decided  last 
year  by  the  Supreme  Court  of  Michigan,  and  re- 
ported in  9th  volume  of  the  Reports,  646. 

The  support  of  religious  societies  is  a  charity. 
It  is  giving  for  the  love  of  God,  or  the  love  of  a 


neighbor  in  a  broad  Catholic  sense.  Whatever  is 
morally  fit  and  proper  to  be  done  on  Sunday  in 
furtherance  of  the  great  object  is  likewise  a  char- 
ity. The  learned  judge  therefore  erred  in  order- 
ing a  non-suit  and  in  refusing  to  take  it  off 
Judgment  reversed  and  procedendo  awarded. 


^ic^cyt  of  ^ccic^iync^. 


PENNSYLVANIA. 


{Supreme  Court) 

Susquehanna  MutualJns.  Co.  v.  Tunkhannock 

Toy  Co. 

It  ifiprbiAa  facie  suflicient,  for  an  assured  to 
mail  notice  and  proofs  of  loss,  properly  directed, 
to  the  home  ofiice  of  the  insurance  company.  It 
is  not  in  contemplation  of  the  parties  tnat  such 
notice  should  be  served  upon  the  company  by 
special  messenger. 

The  certificate  of  any  mutual  fire  insurance 
company,  duly  assigned  and  attested,  setting 
forth  that  an  assessment  has  been  made  upon  the 
premium  note  or  notes  of  any  member  is  prima 
Jade  evidence,  and  it  is  error  to  reject  such  cer- 
'tificate. 

An  assured,  in  a  mutual  insurance  company, 
is  bound  by  a  by-law  enacted  before  his  connec- 
tion with  the  company,  which  enacts  that  five 
directors  shall  constitute  a  quorum,  and  an  as- 
sessment made  by  a  meeting  composed  of  five 
directors  \^  prima  facie  valid  and  oinding  upon  - 
the  assessed. 


The  City  of  Philadelphia  i;.  Linnard. 

When  land  is  taken  by  a  city  for  opening  or 
widening  a  street,  the  true  and  w^l  settled 
measure  of  damages  is,  the  difference  between 
the  market  value  of  the  land  as  affected  by  the 
taking  of  partfor  the  street,  and  such  value  is  un- 
affected; that  is,  what  would  the  land  have  sold 
for  at  and  immediately  before  the  stree*!  was 
widened  at  its  front  ? 

What  would  it  have  sold  for  as  affected  by 
widening  ?  In  applying  the  above  rule,  it  was 
error  for  a  referee  to  refuse  to  regard  the  conject- 
ural appreciation  in  value  by  reason  of  a  poss- 
ible recession  of  either  or  both  of  the  adjoin- 
ing buildings  at  some  indefinite  time  in  the  fu* 
ture. 

When  parties  by  written  agreement  submit  a 
civil  case  to  the  decision  of  a  referee,  under  Act 
of  April  22d,-  1874,  and  no  provision  is  made  for 
hearing  exceptions  or  otherwise  receiving  or  con- 
troUixig  the  ctecision  of  the  referee  by  the  Com- 
mon Aeas,  the  power  of  control  and  review  is 
expressed  to  be  in  the  Supreme  Court.  This  is 
constitutional. 


Cohen's  Appeal. 

Two  judgments  were  entered  on  the  same  day. 
One  only  stated  on  its  £eu^  that  it  was  to  secure 
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the  purchase  money  of  the  property  transferred. 
Hda^  That  the  hdder  of  the  other  judgment 
could  also  come  in  equally  with  the  purchase 
money  judgment,  if  it  could  be  shown  that  the 
records  gave  notice  to  the  assignee  of  the  pur- 
chase money  judgment,' that  the  other  judgment 
was  also  for  purchase  money. 

Whatever  puts  a  party  on  inquiry  amounts  to 
notice,  proviaed  the  inquiry  l)ecomes  a  duty,  as 
in  the  case  of  purchasers  and  creditors,  when  the 
inquiry  if  pursued,  would  lead  to  knowledge  of 
the  requisite  facts. 

FiNLRY  V.   StEUBING. 


Where  A.  was  the  owner  of  two  contiguous 
lots  of  ground  on  one  of  which  he  erected  a  brick 
messuage,  the  wall  of  which  was  built  on  the  line 
of  the  lots,  half  thereof  on  each  lot,  and  afterward 
conveyed  the  lot  with  the  building  on  it  to  A., 
and  then  conveyed  the  other  lot  to  B.,  hddy  that 
A.  could  not  recover  from  B..  for  the  use  of  the 
wall.  It  was  not  a  party  wall  under  the  Acts  of 
Assembly. 

Oat  V.  Middleton,  2  Miles  247 ;  Doyie  v.  Kilter, 
6  Philadelphia,  677 ;  Beaver  v.  Nutter,  10  id.  345, 
followed.  McGittigan  v,  Evans,  8  Philadelphia, 
264,  overruled. 


♦  ♦ » 


WISCONSIN. 


(^Swjpreme  Court) 

Davis  v.  Town  of  Fulton.    Piled  September  27, 
1881. 

1.  The  fact  that  in  the  record  of  a  village  plat 
the  owner's  certificate,  required  by  the  statute,  is 
not  upon  the  back  of  the  plat,  but  upon  a  paper 
annexad  thereto,  is  not  sufficient  proof  that  the 

'  inal  was  so  made. 

Even  under  the  the  Revisions  of  1849  and 
1858,  which  required  such  a  certificate  to  be-  tnr 
doTded  upon  the  plat,  qusere  whether  the  word 
'indorse"  should  be  strictly  construed,  as  requir- 
ing the  certificate  to  be  written  upon  the  back 
of  the  plat.  But  it  was  not  necessary  to  deter- 
mine tnat  question  in  this  case.] 

3.  The  improper  rejection  of  evidence  held  not 
sufficient  ground  for  reversal  where  similar  evi- 
dence was  in  fact  eiven  by  several  witnesses  for 
the  appellant  and  there  was  no  contradictory  evi- 
dence and  no  reason  to  think  that  the  verdict 
could  have  been  afifected  by  tlie  error. 

WiLooz    9.    Mattkson.    Filed   September   27, 
1881. 

1.  To  transfer  titld  to  personalty  by  (tift,  pos- 
session of  the  property  must  pass  from  the  donor, 
during  his  life,  to  the  donee. 

2.  Several  hours  before  the  death  of  W.  he 
stated  to  the  nurse  in  attendance  upon  him 
<that  his  pocket-book  wiis  ''under  the  oed,  just 
under  his  shoulders,"  and  requested  her  to  ''take 
it  and  give  it  (with  its  contents)  to  his  wifd  when 
she  came."    Nothing  was  done  towards  comply- 


ing with  the  request  until  some  hours  after  W/s 
death,  when  his  body  was  moved  and  the  nuFse 
took  the  pocket-book  from  the  place  described 
and  handed  it  to  another  person,  to  be  given  to 
the  widow  of  the  deceaseci  if  she  should  come, 
otherwise  to  be  sent  to  her.  Hdif  that  the  pos- 
session did  not  pass  from  W.  during  his  life. 

3.  The  widow  of  W.  cannot  recover  upon  a 
promissory  note  found  by  her  in  such  pocket-book 
upon  the  ground  that  it  belongs  to  her  as  apart 
of  the  $200  which  she  is  entitled  to  select  from 
her  husband's  estate,  (section  3935,  Rev.  St.,) 
without  proof  that  she  had  made  such  selection 
and  included  the  note  therein. 

Kelly,  Aom'b,  etc.,  v.  Chicago,  M.  &  St.  P.  R. 
Co.    Filed  September  27, 1881. 

1.  The  mere  fact  that  in  a  railroad  company's 
private  ^ard,  where  cars  are  loaded  and  unloaaed 
and  trains  made  up,  such  cars  are  permitted 
to  move  along  the  tracks  unattended  by  a 
brakeman  cannot  be  held  negligence  as  matter  of 
law  as  against  the  company's  servants  employed 
in  such  yard. 

2.  One  who  undertakes  an  employment  with 
full  knowledge  of  the  rules  and  methods  pursued 
by  the  employer  in  the  business,  cannot  recover 
from  the  employer  for  an  injury  happening  in 
consequence  of  such  methods. 

3.  In  an  action  for  injuries  from  negligence, 
where  the  specific  acts  constituting  such  negli- 
gence are  averred  in  the  complaint,  it  must  be 
presumed  here,  in  the  absence  of  anything  in 
the  record  to  the  contrary  that  the  evidence  of 
negligence  was  confined  to  those  acts;  even  where 
there  is  a  general  ve^ict  for  the  plaintiff.  ^ 

4.  Qasere  whether,  when  a  special  verdict  is 
demanded  by  either  party,  it  is  proper,  under 
our  statute,  to  take  aiso  a  general  verdict. 

6.  Where  a  special  verdict  was  demanded  and 
ordered,  it  will  not  be  presumed  here  that  the 
jury  were  also  directed  to  find  a  general  verdict* 

6.  After  answeri  ne  all  the  questions  propound- 
ed for  a  special  veraict,  the  jury  added  that  they 
found  "for  the  plaintiff  to  the  amount  of  t2,00OJ'' 
In  the  absence  of  any  proof  in  the  record  that 
the  court  directed  a  general  verdict,  this  is  con- 
strued as  simply  a  finding  ofplaintifi's  damases 
in  case  he  were  entitl^  to  recover  upon  tne 
facts  of  the  special  verdict. 

TEXAS. 


{CkmmimonerB  of  Appeoda.) 

Suit  on  Prommory  Note — tbilure  of  ChnnderaUonn 

Pre-€mptioii  right 

BLUFORD  BYBEE  V.  B.  WADLINQTOM. 


1. — An  abandonment  of  a  pre-emption  right 
would  be  a  sufficient  consideration  to  support  a 

Sromise  to  pay  a  note  given  to  induce  the  aban- 
onment  by  one  who.  wishes  to  succeed  to  his 
rights. 
2. — ^The  production  of  a  note  and  its  acknowl- 
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edgment  on  its  &ce  that  it  wa3'  given  for  value 
received,  establishes,  prima  faciei  tnat  it  is  found- 
ed on  a  sufficient  consideration. 

8. — See  discussion  ai^d  application  of  statutes 
relating  to  pre-emption  rights. 


TT^ 

ILLINOIS. 


(,8apreme  OuuH.') 

Rat  dt    WuiTtm  v.   Thomas  Maokin.    Opiuion   by 
Diok^,  J.,  affirming.  'Filed  Sept.  26, 1881. 

Conirmd—Agahut  pubUe  poUc^-~fraMd,— The  property 
owners  along  a  certain  street  in  the  city  of  Chicago  hav- 
ing in  oontempUtion  the  paving  of  the  street,  were 
negotiating  with  a  paving  contractor  on  tliat  subject, 
ana  some  ofthe  owners  had  signed  a  contract  with  such 
contractor  for  the  doing  of  the  worlc  Pending  these 
negotiatioqs  a  second  ana  rival  pavinff  contractor  sought 
to  obtain  the  contract  for  himself,  soiicitinff  the  owners 
for  that  purpose.  Finally,  the  rival  contractors  com- 
promised their  respective  interests  in  the  matter,  by  the 
withdrawal  of  the  one  first  mentioned,  and  the  agree- 
ment on  his  part  to  aid  in  securing  the  contract  for  his 
rival,  the  latter  agreeing  to  pav  to  the  former  a  certain 
■am  out  of  the  profits  ezpecied  to  be  realised  for  .the 
work.  This  arrangement  was  consummated  to  the  ex- 
tent that  the  one  who  was  to  have  the  contract  under 
the  arrangement  between  the  two  rival  contractors,  did 
■ecare  it  from  the  property  owners.  That-  was  brought 
about  in  this  way :  the  contractor  who  withdrew  fh>m 
the  contest  to  obtain  the  contract  for  the  doing  of  the 
work,  uiged  those  of  the  owners  who  had  signed  the 
agreement  with  him,  to  transfer  their  names  to  the  other 
contiact,  and  at  a  meeting  of  a  committee  of  the  prop- 
erty owners  to  consider  and  determine  upon  the  matter, 
he  wrote  out  a  bid  for  the  work  for  himself,  and  a  lower 
bid  for  the  other  contractor,  acoordinK  to  the  arrange- 
ment belbreliand.  In  an  action  to  recover  upon  tne 
agreement  made  by  the  contractor  who  secured  the  con- 
tract to  do  the  work,  to  pay  to  the  other  a  certain  sum 
out.  of  the  profits  of  the  job,  it  was  AeU,  that  the  agree- 
ment sued  upon;  taken  in  connection  with  its  consiaera- 
tion,  was  against  pubUo  poiii^,  and  a  fraud  upon  the 
persons  who  were  to  pay  for  the  improvement  of  the 
street,  and  therefore  formed  no  vaUd  foundation  for  the 
acHoa. 


jAns  B.    HoBBS  V.    Danikl    Fxbouson'b    bbtatb.— 
Opinion  by  Dickxt,  J.,  affirming.    FUed  Sept.  26, 1881. 

IVoeMoe—Tb  9how  ruUna  of  law  in  trial  bjf  eaurt.-- 
On  a  trial  bv  the  court  without  a  Jury,  in  order  to  pre- 
sent a  question  of  law  to  this  oouri  as  havina  been 
passed  upon  by  the  court  below,  the  party  shouui  sub- 
mit to  the  trial  court  written  propositiohs  of  law  to  be 
''held"  or  *'refused,"or8etoutinihe  biU  of  exceptions 
the  ultimate  facts  found  by  that  court  from  the  evidence. 


Caboloix  a.  Jackson  v.  Gbobos  A.  Mikob  bt.  ai..— 
Opinion  by  DmtKBT,  J.,  reversing  and  -remanding. 
FUed  Sept.  26,  1881. 

1.  F^ramdulemi  Cknw€^fano0—CHfU  not  vaW  <u  to  pre- 
eaiaHmg  aredttorM^-^Ttke  purdiase  bv  a  man  of  property 
for  a  woman  in  his  own  name  and  its  conveyance  to  her 
without  any  pecuniarr  consideration,  and  in  view  of  il- 
licit intercourse  with  ner,  past  and  expected,  will  not  be 
sustained  as  against  the  claims  of  creditors  for  debts 
owing  at  the  time  of  the  grant,  which  he  at  that  time 
was  unable  to  pay.. 

2.  When  pfopertf  was  bought  for  another  as  a  s^ft 
and  such  person  put  in  possession  of  the  same  in  187C, 


and  the  conveyance  madie  to  her  and  recorded  in  Decem- 
ber. 1871,  at  which  time  the  narty  making  the  purchase 
and  gift  was  solvent  and  in  obod  credit,  it  was  MdL  that 
the  ^It  could  not  be  setasiA  by  creditors  for  debts  ac- 
omlng  to  them  in  1878  and  1874. 

8..  Obsiprosiltg  SMmg  atide  Jar  framdL^A,  compro- 
mise by  a  debtor  with  htt  creditors,  py  which  he  paid 
fifty  cents  on  the  dollar  of  his  indebtedness  and  pro- 
oorsd  leleasss,  will  not  be  set  sside  in  the  absence  of 
ptoof  of  any  false  representations  or  fraud,  except  his 


omission  to  inform  his  creditors  that  he  had  held  the 
title  to  certain  houses  and  lots,  and  had  made  a  gift  of  it 
to  another. 

4.  Chancery^Rdi^  must  he  baaed  on  ease  made  by  the 
bill,— On  a  creditors'  bill  to  set  aside  certain ,  voluntary 
conveyances  as  having  been  made  to  hinder  and  defraud 
creditors,  a  fair  compromise  of  the  debtor  with  the  cred- 
itor by  which  fifty  per  cent,  of  his  indebtedness  was 
taken  in  full  dischaige,  cannot  be  set  aside  and  the 
settlement  opened  for  uaud  when  no  such  case  is  made 
in  the  pleadings  as  shown  by  the  proof. 

5.  Deed— Impeaching  execution  and  {acknowledgment  by 
wife  of  grantor,— The  testimony  of  a  widow  that  she 
never  joined  with  her  hdsband  in  the  execution  of  a 
deed,  or  acknowledged  the  same,  is  not  sufficient  to 
overcome  the  certificate  of  the  officer  as  to  her  acknowl- 
edgment, and  his  testimony  in  support  thereof. 


Eluah    H.    Gammon    v.    Jbbsb    Husb.— Opinion   by 
DigKKY,  J.,  affirming.    Filed  Sept.  26,    1881. 

1.  Practice— Finding  of  /acts  by   AppeOate    Cbicrt— 
The  statute  does  not  authorise  the  Appellate  Court  to 
incorporate  into  the  record  any  special  fln'ding  of  facts 
except  in  cases  where  the  same  is  different  In  part  at 
least  from  the  finding  in  the  Circuit  Court. 

2.  Same— When  general  fthding  muei  prevaiL-^-A  gen- 
eral finding  by  the  Appelate  Court  that  '*the  evidence 
supports  the  verdict,"  must  stand,  unless  there  be  some 
special  finding  inconsistent  with  it. 

8.  When  a  partner  on  a  sale  of  his  interest  suflfers  his 
name  to  remain  as  a  member  of  the  firm,  talcing  an 
agreement  from  the  purchaser  to  pay  all  the  indebted- 
ness of  the  firm,  whether  contracted  In  the  past  or  ^  be 
contracted  in  the  future,  he  will  be  bound  by  a  note 
given  by  a  partner  in  the  old  firm  name  to  one  without 
notice  of  any  actual  change  in  the  firm. 

4.  Notice— Cf  partner* 9  dtfetl  of  power  through  agenL 
—Where  partnership  articles  provided  that  A  should 
not  give  tne  firm  note  without  the  consent  of  B,  another 
partner,  which  provision  had  been  habitually  disregarded 
without  objection  for  about  two  years  l>ef ore  the  giving 
of  a  firm  note  by  B  for  money  loaned  to  the  firm,  the 
fact  that  C,  another  partner,  acted  as  the  agent  of  the 
lender,  is  not  sufficient  to  charge  the  latter  with  notice 
of  such  provision,  without  any  proof  that  it  was  pres- 
ent in  the  mind  of  C  while  acting  as  agent. 

6.  Satne—  When  notice  to  agent  applieB  to  prineuxU, — 
It  seems  doubtful  whether  notice  to  an  agent  ox  one 
loaning  money  and  taking  a  firm  note.  Who  is  also  one 
of  the  borrowers  and  makers  of  the  note,  will  be  notice 
to  the  prindpaL 

6.  I\trol  etridenee,—0/  agreement  at  the  time  o/  making 
written  contract,— Taxol  testimony  that  at  the  time  of  the 
execution  of  a  written  agreement  for  the  sale  of  a  part- 
ner's interest  in  a  partnership,  he  agreed  to  let  his  name 
remain  as  a  member  of  the  firm,  is  admissible  in  a  suit 
by  a  third  person  seeking  to  onarge  him  as  a  partner, 
such  evidence  does  not  vary  the  terms  or  conditions  of 
the  written  contract,  and  such  agreement  is  not  in  any 
proper  sense  a  part  of  it. 


HxNBT  O.  Harpbb  V,  Tkx  UnxonManupactdbzvo 
CoMPAHT  BT  Aii.— Opinion  by  Dxokbt,  J„  affirming. 
FUed  Sept.  26, 1881. 

1.  Oorporation—LiabiUly  of  etockholdere  to  creditqre,— 
'  Under  section  9  of  the  act  of  1857.  relating  to  manufac- 
turing corporations,  the  stockholders  are  made  severally 
and  individually  liable  to  the  creditors  of  the  compaQy 
to  the  amount  of  stock  lield  by  them,  for  all  debts,  eto., 
made  Iby^uoh  company  prior  to  the  time  when  the  whole 
capital  stock  shall  have  been  paid  in.  This  liability  can- 
not be  enforced  by  a  single  creditor  suing  in  his  own  be- 
half alone.  It  can  l>e  enforced  only  upon  a  bill  brought 
by,  or  at  least  in  behalf  of  all  the  creditors  of  the  corpora- 
tion. 

2.  JSem^-nSloekholderti' UaidUtu  not  e)^bre^bUl^nta  €^^ 
of  the  eorporatUm  are  exhaueted—Partiee  to  MB.— Stock- 
holders in  a  corporation  organised  under  a  law  making 
them  liable  individually  for  the  debts  of  the  corporation, 
will  not  be  required  to  pay  any  portion  of  such  debtsu 
until  tlie  assets  of  the  corporation  are  fint  exhausted.  If 
such  assets  are  in  the  hands  of  an  assignee  for  the  benefit 
of  creditors,  he  will  be  a  necessary  party  to  a  bill  in 
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ohftnoery  to   enforce  the  Btockholdera'  individual  lia- 
biUty. 

8.  auUMU—Uabimy  of  ^oekkoiderB  mipereeded  hy  ott 
af  1872.— The  court  are  Inclined  to  think  that  the  pro* 
▼isiona  of  the  act  of  1857  relating  to  oorporationa,  and 
making  stockholders  individually  liable  for  the  debts  of 
the  corporation,  were  superoedea  and  became  inoperative 
by  reason  of  the  general  law  of  1872  upon  the  same  sub- 
ject, but  ilnd  It  unnecessary  to  adjudge  that  question. 


•♦-♦■ 


SUPREME  COURT  OF  OHIO. 


Hon.  W.  /  W.  BoYNTON,  Chief  Justice ;  Hon. 
John  W.  Okey,  Hon.  William  White,  Hon.  W. 
W.  Johnson,  Hon.  Geo.  W.  McIlvaine,  Judges. 


Tuesday,  October  26,  1881. 

GENERAL  DOCKET. 

Ko.  900.  Ingtiam  dt  Bros.  v.  Oeorge  Undeman.  Er- 
ror to  the  Probate  Court  of  Hamilton  County. 

MdLVAINEyJ.     HM,s 

1.  Under  the  act  of  1860  ''regulatinjg.themode  of  ad- 
ministering assisnment^  in  trust  for  the  benefit  of  credi- 
tors," mortgagea  chattels  in  possession  of  the  assignor 

i mortgagor)  psss  to  the  assignee  and  beoome  assets  in 
lis  hands  to  oe  administered,  notwithstanding  the  con- 
dition of  the  mortgage  was  broken  l>efore  the  assignment, 
lindeman  v.  Ingham  Bros.,  86  Ohio  8t.  1,  approved. 

2.  After  tlie  sale  of  such  property  by  the  assignee  un- 
der an  order  of  the  probate  court,  where  an  action  is 
brought  by  the  mortgagee  against  the  assignee  for  tho 
oonTcrsion  of  the  property  to  his'own  use.  reasonable  at- 
torn^ fees  in  deftnding  tlie  trust  should  be  allowed  to 
the  assignee  from  the  proceeds  of  the  sale  of  such  prop- 
erty. 

8.  In  determining  the  amount  of  such  allowance,  the 
court  is  not  concluded  by  the  amount  actually  paid  or  by 
the  opinion  of  witnesses  as  to  the  value  of  tne  services. 

4.  iHo  allowance  ahould  be  made  to  such  assignee  for  the 
expense  of  employing  an  auctioneer,  unless  the  court  di- 
recting the  fiftle,  is  of  opinion,  under  the  circumstances, 
that  the  services  of  an  auctioneer  were  necessary. 

Judgment  affirmed. 

White,  J.,  dissented,  adhering  to  his  dissenting  opinion 
in  the  case  as  reported  in  80  Ohio  St.  1. 

1190.  Ohio  ex  rel.  Wm.  M.  Shinnick  Jr.  v.. John  A. 
Oreen.  Quo  warranto.  Beaerved  in  the  District  Court  of 
Muskingum  County. 

JoBoreoN,  J. 

The  council  of  the  city  of  Z.,  a  dty  of  the  second  dass, 
consisted  of  eighteen  members,  duly  qualified,  who  with 
the  mayor  were  legally  assembled  to  orgknise,  as  required 
by  Sec.  1876,  of  the  Revised  Statutes.  The  mayor  was 
actlns  as  president  and  the  election  was  proceeded  with. 
A  mcmon  was  made  to  elect  S.  clerk,  objection  was  made  to 
this  mode  of  electing,  which  was  overruled  by  the  mayor, 
against  which  ruling  nine  members  protested.  On  the 
aaoption  of  the  motfon  by  a  roll  call,  tne  nine  protesting 
members  refused  to  vote,  so  that  the  vote  stood  nine  yeas 
and  no  nayi.  No  other  candidate  was  in  nominntion  or 
voted  for.  One  of  the  nine,  not  voting,  objected,  because 
no  quorum  voted,  but  the  objection  was  overruled  and 
S..  was  declared  elected,  to  which  the  nine  not  voting 
protested.    H^IA: 

1.  That  it  was  competent  to  elect  by  a  motion,  there 
bebig  no  other  person  than  the  one  named  in  tlie  motion 
in  nomination.  ' 

2.  All  the  members  being  present  and  engaged  in 
holding  the  election,  members  by  refusing  to  vote  when 
their  names  are  oalled,  cannos  defeat  the  election,  or 
divest  the  body  of  the  power  to  elect. 

8.  Insuchcasethelegaleflbotof  refusing  to  vote  is  an 
aoquiesoenoe  in  the  dholoa  of  thoae  who  do  vote,  and  this 


i8  HO,  although  those  refusing  to  vote  object  to  tho  mode, 
of  voting,  and  on  the  ground  that  no  quorum  voted. 
Judgment  for  the  relator. 

86.  James  CuUen  and  Charles  B.  Russell,  partners  aa 
James  Cullen  dt  Co.  v.  Exra  Bimm  and  Christian  Her- 
chelrode.    Error  to  the  Superior  Court  of  Cincinnati. 

Okxy,  J. 

1.  If  a  vendee  refuse  to  accept  personal  property  ten- 
dered in  accordance  with  the  terms  of  the  contractor  sale, 
he  is  liable  in  damages  for  the  diflbrence  between  the 
contract  price  and  its  market  value ;  and  the  fact  that 
the  vendor,  againwt  the  objection  of  the  vendee,  made  an 
invalid  sale  of  the  property  to  himself,  and  thereafter 
treated  it  as  his  own,  does  not  change  the  rule,  nor  defeat 
the  action,  where  the  same  is  brought  to  recover  dam- 
ages for  non  acceptance  of  the  property  by  the  vendee. 

2.  In  an  action  for  rofusing  to  accept  a  lot  of  ice  con- 
taining several  hundred  thousand  cubic  feet,  which  by  the 
terms  of  the  contract  of  sale  was  to  be  merchkntable,  thft 
court  ohaiged  the  Jury  that  the  plaintiff  could  not  re- 
cover unless  it  appeared  that  the  ice  as  a  lot  was  of  mer- 
chantable quality,  "  fit  for  the  ordinary  uses  to  wtilch  ice 
is  put,"  and  such  as  would  "  fairlv  pass  in  market : " 
HML^  that  in  refusing  to  charge  tnat  otf,  that  is.  every 
part  of  the  ice  should  ne  merolian  table,  the  court  did  not 
err. 

8.  In  such  action,  the  defense  being  that  the  ice  was 
not  merchantable,  a  letter  of  the  seller  ¥rss  oflbred  in  evi- 
dence to  show  a  request  to  the  purohaser  to  examine  the 
ice.  The  letter  contained  a  statement  that  the  ice  was 
not  merohantable,  which  statement  was  corrected  in  a 
subsequent  letter  of  the  seller,  also  properly  in  evidence: 
Htid^  that  the  reception  of  evidence  onerea  by  tlie  seller 
to  show  on  what  information  the  first  letter  was  written, 
afforded  no  g^und  for  a  reversal  of  the  Judgment. 

Judgment  affirmed. 

186.  The  Pennsylvania  Company  v.  Lorenso  Pitaer. 
Error  to  the  District  Court  of  Mahoning  County.  Judg- 
ment affirmed  on  authority  of  Merrick  v.  Bowry,  4  OIik> 
St.  60 ;  Breese  v.  The  State,  12  Ohio  St.  146.  No  further 
report. 

005.  Michael  G.  O'Connor  et  al.  v.  Central  Building 
Association,  No.  2,  of  Cincinnati.  Error  to  the  Distriol 
Court  of  Hamilton  County.    Settled  and  dismissed. 

1021.  Jarvis  Postelwait  et  aL  v.  The  Trustees  of  Pleas- 
ant Township  Ac.  Error  to  the  Common  Pleas  Court  of 
Putnam  County.  Reserved  in  the  District  Court. 
Judgment  affirmed  on  authority  of  Hibbs  v.  Franklin 
County,  86  Ohio  St.  466 ;  Bowles  v.  The  State,  87  OhiaSt. 
86.    There  will  be  no  further  report. 

1168.  Thomas  BiUingsley  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  pf  Franklin  County. 
Judgment  affirmed.    There  will  be  no  further  report. 

MOTION  DOCKET. 

No.  186.  Merohanta*  National  Bank  o.  Pomeroy  Floor 
Companv  et  al.  Motion  to  dismiss  cause  No  1180,  on  the 
Qeneral  Docket,  for  want  of  printed  record,  and  counter 
motion  for  leave  to  iUe  printed  reoord  in  same  cause. 
Motion  to  dismiss  ovierruled  and  leave  to  file  printed 
record  granted. 


♦  ♦ » 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Oct.  26, 188L] 


1201.  Adam  Spltsnagle  v.  Lueretla  Spitsnagle,  admrz. 
Error  to  the  District  Court  of  Putnam  Oonnty.  T.  K. 
Cunningham  and  D.  Pugh  A  Son  for  Plaintiff;  C.  J. 
Swan  for  defendant. 

1202.  Jeremiah  W.  Bgbert  v.  Pleasant  Ridge  Cemotaiy 
Co.  Error  to  the  District  Court  of  Seneca  Oountv. 
George  E.  Seney  Itnd  Noble  A  Adams  for  plaintiff;  N.  L. 
Brewer  for  defendant. 

1208.  Jacob  Robert  V.  David  Sliflh,  et  al.  Brrortotiie 
District  Court  of  Tuscarawas  County.  Hanoe  A  O'Don- 
nell  for  plaintiff;  A,  L.  Neely  for  delendanta. 
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COLUMBUS,  OHIO, 


•  « 

•  •• 


NOV.  3,  1881. 


Judge  Lohgworth,  of  Cinciuuati,  recently 
elected  Judge  of  the  Supreme  Courts  has  been 
appointed  by  the  Qt>yernor  to  fill  the  vacancy 
occaslbncd  by  the  reRignation  of  Chief  Jus- 
tice Boyuton.  Judge  LongAvorth  having 
accepted  the  ap2)ointment)  has  resigned  from 
the  Common  Pleas  Bench ,  and  will  take  his 
seat  on  the  Supreme  Bench  November  9th. 


SUPREME  COURT  OF  OHIO. 


-♦-♦-♦• 


86th  OHIO  STATE. 


Volume  86  of  the  Ohio  State  Reports  has 
not  yet  been  received  from  the  State  Printer 
in  New  York.  We  have  assurances  that  a 
shipment  of  the  reports  will  be  made  this 
week,  in  which  cade  our  many  subscribers 
will  have  their  orders  filled  before  another 
issue  of  the  Law  Journal. 


-•-♦■ 


AN  ORIGINAL  LIBRARY. 


The  following  list  of  books  composed  a 
complete  law  library  in  the  time  of  Lord 
Coke: 

1.  GlanvUl. 

2.  Bracton. 
8.  Britton. 
4.  Fleta. 

6.  Ingham. 

6.  Novae  Narationes 

7.  Natura  Brevuum; 

8.  Littleton. 

9.  Doctor  &  Student. 

10.  Perkins. 

11.  Fitzherbert^  N.  B. 

12.  Stamford. 
18.  Old  Tenures. 

14.  Plowden  Reps.  2  Vol. 

15.  Dyer's  Reps.  8  Vol. 

16.  Coke's  Reps.,  7  Vol. 

17.  Brooks'  Abridgment. 

18.  Statham's  Abridgment. 

19.  Fitzherbert's  Ad'dt. 

20.  Book  of  Assizes. 

21.  Book  of  Entries 


The  State  of  Ouip  on  the  relation  of  Wil- 
liam M.  Shinnick,  Jr., 
V.- 
John A.  Green. 

October  25, 1881. 

The  council  of  the  jity  of  Z.,  a  city  of  the  second  clsflB, 
consisted  of  eighteen  members,  duly  qnaUfled,  who  with 
tlie  mayor  were  legally  assembled  to  organise,  as  re- 
quired by  Sec.  1076,  of  the  Revised  Statutes.  The  mayor 
was  acting  as  president  and  the  election  was  proceeded 
with.  A  motion  was  made  to  elect  S.  clerk,  objection 
was  made  to  tliiM  mode  of  electing,  which  was  overruled 
by  the  mayor,  against  which  ruling  nine  members  pro- 
tested. On  the  adoption  of  the  mouon  by  a  roll  oaU.  the 
nine  protesting  members  refused  to  vote,  so  that  the 
vote  stood  nine  yeas  and  no  nays.  No  other  candidate 
was  in  nomination  or  voted  for.  One  of  the  nine,  n6t 
voting,  objected,  because  no  quonun  voted,  but  the  ob- 
jection was  overruled  and  S.  was  declared  elected,  to 
which  the  d  ine  not  voting  protested.    Hdd  .* 

1.  That  it  was  competent  to  elect  by  a  motion,  there 
being  no  other  person  than  the  one  named  in  the  motion 
in  nomination. 

2.  All  the  members  being  present  and  engaged  in 
holding  the  election,  members  by  rei^ising  to  vote  when 
their  names  are  called,  cannot  defeat  tne  elecHon,  or 
divest  the  body  of  the  power  to  elect. 

3.  In  such  case  the  legal  efTect  of  refusing  to  vote  Is  an 
acquiescence  in  the  choice  of  those  who  do  vote,  ai^d  this 
is  so,  although  those  refusing  to  vote  object  to  the  fnode 
of  voting,  and  on  the  ground  that  no  qaomm  voted. 

The  object  of  this  proceeding  is  to  obtain  the 
judgment  of  the  court,  as  to  whether  the  relator 
IS  the  duly  elected  clerk  of  the  City  of  Zanesville. 

The  defendant  denies  the  relator's  title  to  the 
office,  and  sets  up  his  own  title  to  the  same. 

Zanesville  is  a  city  of  the  second  class,  con- 
sisting of  nine  wards  and  eighteen  ooancilmen. 
At  the  first  regular  meeting  after  the  April  elec- 
tion, to  wit :  April  25th,  1881,  the  nine  members 
holding  over  and  the  nine  members  elect,  met 
in  the  council  chamber.  The  latter  were  duly 
sworn  by  the  mayor,  who  then  called  the  body 
to  order  and  stated  that  the  first  thing  in  order 
was  the  organization  of  the  new  council.  Such 
proceedings  were  had  that  the  mayor  declared 
against  the  protest  of  the  nine  members,  that 
A.  P.  Stults  was  elected  President. 

Afterwards,  at  an  adjourned  meeting,  John  A. 
Fortune  was  declared  elected  President  j>n>  tern., 
by  like  proceedings  and  against  a  like  protest. 
The  mayor  then  stated  the  next  thing  in  order 
was  the  election  of  a  clerk.  It  was  moved  that 
the  relator  be  elected.  Objection  was  made,  that 
the  motion  was  illegal,  as  no  president  or  presi- 
dent j>n>  tem  had  been  electea,  and  also,  on  the 
f  round  that  it  was  not  legal  to  elect  by  motion, 
'he  Chair  overruled  the  objection  and  ordered 
the  roll  called  on  the  motion.  No  other  person 
was  nominated  and  no  motion  was  made  to 
amend  by  inserting  the  name  of  any  other  can- 
didate. "Nine  memDers  voted  aye  ancf  none  voted 
against.  The  nine  not  voting  were  present  but 
refused  to  vote  because  of  the  attempt  to  elect  by 
motion. 

The  attention  of  the  Chair  was  called  to  the 
fact,  that  a  quorum  had  not  voted,  and  therefore, 
it  was  claimed  the  motion  was  lost.  The  non- 
voting members  being  present,  their  names  were 
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again  called,  but  they  declined  to  vote.  The  mayor 
then  decided  that  the  relator  was  .duly  elected, 
the  nine  not  voting  entered  a  protest  against 
these  proceedings,  but  did  not  ofl'er  to  vote  for 
any  otner  person.  It  appears  from  the  special 
finding,  that  during  these  proceedings  all  the 
members  were  present,  nine  of  whom  were  pro- 
testing against  the  mode  of  electing  by  motion 
and  declining  to  vote  for  or  against  such  motion. 
Also  that  the  nine  members  not  voting,  objected 
to  the  validity  of  the  election,  on  the  ground 
that  no  quorum  voted,  and  tnat  less  than  a 
majority  voted  for  the  relator.  The  same  pro- 
ceedings with  like  objections,  were  had,  as  to 
the  election  of  president  and  president  pro  tern- 
pore,  but  as  the  present  litigation  relates  only  to 
the  election  of  a  clerk,  it  is  unnecessary  to  state 
them  in  detail. 

Some  objection  was  made  on  the  hearing  as  to 
the  sufiiciency  of  the  bond  given  by  the  relator. 
As  the  bond  is  regarded  as  sufiicient,  and  no 
point  for  report  was  saved  by  the  court,  a  state- 
ment of  this  objection  is  not  made. 

Moses  M.  Granger  for  the  plaintiff. 

A.  W.  Train  and  G.  L.  Phillips  for  defendant. 

Johnson,  J. 

The  new  Council,  to  be  organized,  consisted  of 
nine  members  holding  over,  and  nine  members 
elect.  They  assembled  at  the  proper  time  and 
place.  For  the  purposes  of  organization  the 
Mayor  was  ea^officio  president,  authorized  to 
swear  in  the  new  members,  call  the  assembly  to 
order  and  preside  during  the  organization. 

The  nine  new  members  were  duly  sworn,  the 
Cduncilmen,  all  of  whom  were  present,  were 
called  to  order  by  the  Mayor,  who  announced 
that  the  first  business  in  order  was  the  organiza- 
tion of  the  new  Council.  The  Revised  Statutes, 
sections  1676  and  1676,  relate  to  this  subject. 
No  business  can  be  transacted  until  such  orgah- 
i^tion.  As  all  the  members  were  present,  no 
question  as  to  Acmorum  for  the  purpose  of  orgim- 
ization  arises.  The  statute  made  it  the  impera- 
tive duty  of  the  eighteen  members  then  present 
and  (]^ualified  to  act,  to  "forthwith  proceed  to 
organize  by  electing  a  president  and  president 
pro  tempore  from  their  own  number,  a  clerk,  and 
such  other  officers  as  by  ordinance  may  be  pro- 
vided." Bj  section  167d,  it  is  further  proviaed. 
that  in  cities  of  the  second  class  fhe  Mayor  shall 
be  anffieio  president  during  such  organization, 
and  in  case  of  a  tie  vote  m  the  choice  of  an 
officer  at  such  organization,  the  Mayor  diall 
give  the  casting  vote. 

Two  questions  made  during  the  proceedings 
of  the  Council,  and  in  this  court  are : 

Ist,  Was  it  legal  to  elect  by  a  motion  f 

2d,  Was  the  relator  legally  elected  ? 

The  statute  contemplates  an  dection  and  that 
each  member  of  the  electing  body  shall  have- a 
voU  in  the  Aoice  of  any  officer,  and  in  case  of  a 
tie  Yote,  that  the  mayor  shall  give  the  casting 
vote. 

The  statute  provides  that  in  the  adoption  of 
ordinances,  resolutions  and  by-laws*  the  vote 
shaU  be  taken  by  yeas  and  nays,  and  oe  irecorded 


on  the  Journal ;  and  no  contract,  agreement  or 
obligation  shall  be  entered  into,  except  by 
ordinance  or  resolution,  nor  any  appropriation 
of  money,  except  bv  ordinance  [Kev,  Stats.  § 

1693]. 

In  these  specified  cases,  and  perhaps  others, 
the  mode  of  voting,  is  by  yeas  and  nays,  but  the 
statute  is  silent,  as  to  the  mode  of  voting,  in  the 
organization  of  a  Council. 

*'  A  vote  is  but  the  expression  of  the  will  of  a 
voter ;  and  whether  the  formula  to  give  express- 
ion to  such  will,  be  a  ballot  or  viva  voce,  the 
result  is  the  same ;  either  is  a  vote."  People  v. 
Pease,  27  N.  Y.,  46. 

In  the  case  at  bar,  the  vote  was  by  yeas  and 
nays,  on  the  adoption  of  a  motion  to  elect  the 
relator  Clerk.  It  is  essential  to  a  valid  election 
that  all  who  are  present,  and  are  constituent 
members  of  the  elective  body,  shall  have  an 
opportunity  to  vote.  They  all.  in  this  respect, 
stand  upon  equal  footing.  As  there  was  but  one 
candidate  in  nomination,  the  vote  on  the  motion 
was  a  vote  for  or  against  that  candidate.  If  a 
majority  voted  for  the  motion,  it  was  a  clear  ex- 
pression that  the  person  named  in  the  motion 
was  the  choice  of  a  majority  of  those  entitled  to 
vote.  As  no  mode  of  voting,  at  such  an  election, 
is  prescribed  by  law,  any  mode  not  forbidden  by 
law  which  insures  to  each  member  the  right  to 
vote,  and  by  which  the  will  of  the  majority  can 
be  fairly  ascertained,  may  be  adopted. 

The  mode  adopted  was  the  one  prescribed  by 
statute,  for  the  transaction  of  the  most  import- 
ant business  of  the  Council,  we  see  no  reason 
why  it  is  not  a  fair  mode  of  ascertaining  the 
choice  of  the  Council.  Certainly  this  method, 
by  placing  the  yeas  and  nays  upon  record, 
tended  to  a  higher  degree  of  accountability  than 
by  a  >)allot,  thoueh  that  mode  of  votins  might 
have  been  adoptea.  K  any  member  haa  a  can- 
didate to  propose,  he  could  nave^moved  to  amend 
by  inserting  nis  name  and  on  this  amendment, 
the  vote  of  each  member  could  have  been  had. 

No  question  is  made  but  that  the  relator,  was 
qualified  to  be  elected,  and  for  aught  that  ap- 
pears, the  objections  were  not  against  him  per- 
sonally, but  to  the  mode  of  taking  the  vote.  If 
a  majority  of  the  eighteen  had  voted  against  the 
motion  that  would  have  been  a  dear  expressioa 
of  the  will  of  the'CouncU  against  the  relator.  It 
is  e(}ually  clear  that  if  a  majority  voted  for  the 
motion  he  would  be  elected.  We  ndd,  therefore^ 
that  under  the  circumstances  of  this  case,  the 
mode  of  electing  by  motion,  was  authoricea  hy 
law. 

2.    Wafe  the  relator  legally  elected  ? 

All  the  members  were  present  and  duly  quail* 
fied  to  act.  All  etxtered  upon  the  duty  of  elect- 
ing the  officers  necessary  to  an  organization. 
They  proceeded  to  discharge  this  duty,  but  dif- 
ferea  as  to  the  mode  of  voting.  Tne  mayor 
decided,  correctly  as  we  have  seen,  that  it  waa 
proper  to  elect  by  motion. 

Nine  members  which  waSjOne  less  than  a  quo- 
rum, and  less  than  a  maiority  of  those  present, 
voted  for  the  motion,  aim  nine  refused  to  vote, 
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protesting  against  that  mode  of  electing.    The 
relator  was  eligible  to  the  office,  the  mayor  de- 
clared him  duly  elected,  and  the  nine  wno  did 
not  vote  protested  against  this  decision.    It  does 
not  appear,  except  mferrentially.  that  those  not 
voting  and  protesting^  had  any  ODJections  to  the 
relator,  or  that  they  expressed  an v  preference 
for  another,  but  only  as  to  the  mocTe  of  his  elec- 
tion, and  the  number  of  votes,  by  which  he  was 
elected,  these  bein^  less  than  a  quorum  voting. 
Until  an  organization  was  effected,  the  powers  of 
members  were  limited   to  the  duty  of  electing 
the  proper  officers.     After  organization  and  in 
the  transaction  of  business,   the  council,  or  the 
majority  of  those  composing  it  may  determine 
when  to  act  as  well  as  now  it  shall  act.    Here  the 
law  determines  when  the  council  shall  act.    The 
only  discretion    the    members  have  is  as  to  the 
mode  of  electing,  and  the  persons  to  be  elected. 
The  council  is  charged  with  an  important  pub- 
lic trust.   .It  is  essential  to  the  exercise  of  that 
trust  that  a  speedy  organization  should  be  bad. 
"They  (the  members  present  if  a  Quorum)  shall 
forthwith  proceed  to  organize,"  is  the  unmistak- 
able language  of  the  statute. 

Where,  as  in  this  case,  the  question  involved 
is  difficult  of  solution,  any  system  of  parliamen- 
tary tactics,  or  any  .conduct  of  memoers,  how- 
ever well  meant,  calculated  to  defeat  such  an 
organization,  or  any  construction  of  the  statute, 
leading  to  such  result,  will  not  bo  favored,  unless 
clearly  reouired  by  the  terms  of  the  law. 

The  boay  was  duly  constituted,  to  hold  an 
election  of  clerk,  only  one  candidate  was  before 
it  for  the  votes  of  members,  no  question  entitled 
to  precedence  was  before  the  bodv,  the  election 
was  being  held,  and  those  declining  to  vote 
must  be  deemed  to  acquiesce  in  the  choice  of 
those  who  do,  though  protesting  against  the 
mode  of  voting,  the  decision  of  the  mayor  that 
there  was  a  quorum,  and  that  the  relator  was 
elected.  This  is  the  settled  rule  of  the  common 
law  as  to  elections  in  corporate  bodies.  Wilcox 
on  Corporations,  section  546  says:  ''After  an 
election  has  been  properly  proposed,  whoever  has 
a  majority  of  Uum  %mo  vote,  tne  assembly  being 
sufficient,  is  elected,  although  a  majority  of  the  en- 
tvreasMfoMy  aUogdher  abstain  from  votiiia;  because 
their  presence  suffices  to  constitute  tne  elective 
body,  and  if  they  neglect  to  vote,  it  is  their  own 
fault,  and  shall  not  invalidate  the  act  of  the 
others,  but  be  construed  an  as.sent  to  the  deter- 
mination of  the  majority  of  those  who  do  vote. 
And  such  an  election  is  valid,  though  the  major- 
ity of  those  whose  presence  are  necessary  to  the 
assembly  protest  against  any  election  at  that 
time,  or  even  the  election  of  the  individual  who 
has  the  majority. of  votes;  the  only  manner  in 
which  they  can  effectually  prevent  his  election 
is  by  voting  for  some  otner  (]|ualified  person." 

The  same  rule  is  stated  with  equal  force  and 
clearness  in  the  text  of  Grant  on  Corporations 
71  ^ ;  Angell  &  Ames  on  Corporations  sections 
12&  127 1  2  K;rd  on  Corporations  12, 13. 

These  citations  are  high  authority  and  should 
Baffice.    We  have,  however,  carefully  examined 


the  authorities  cited  in  support  of  the  text,  as 
well  as  numerous  other  cases.  They  constitute 
an  unbroken  chain,  and  leave  no  room  for  doubt 
as  to  what  the  rule  is,  as  settled  by  the  highest 
authority,  both  in  England  and  in  this  country. 
Some  of  these  cases,  we  will  notice. 

Oldknow  V,  Wainwri^ht,  or  Rex  v.  Foxcroft, 
2  Burr,  1017,  was  a  feigned  action  to  try  the 
right  of  election  to  the  office  of  town  clerk  of 
Nottingham;  that  is^  whether  one  Thomas  Sea- 
grave,  was  duly  elected  clerk.  The  whole  num- 
ber of  electors  was  twenty-five,  all  of  whom 
were  summoned  to  an  election.  Twenty-one 
assembled  at  the  .  time  and  place.  Thomas  Sea- 
grave  was  nominated.  No  other  person  was  put 
in  nomination.  Nine  of  the  twenty-one  voted 
for  him,  but  twelve  of  them  did  not  vote  at  all, 
and  eleven .  of  them  protested  against  any  elec- 
tion at  that  time,  because,  as  they  claimed*  the 
office  was  already  filled,  and  one  "  suspended  his 
vote."  '*LfOrd  Mansfield  saw  no  doubt  in  the 
case,"  so  the  report  says.  "  Here  was  an  assem- 
bly duly  mmmoned:  one  candidate  was  named; 
no  other  was  named ;  thej^  had  no  right  to  stop 
iu  the  middle  of  the  election." 

Upon  a  re-argument,  LfOrd  Mansfield  con- 
firmed his  former  opinion.  ^'  He  said  the  pro- 
testing electors  had  no  way  to  stop  the  electioti 
when  once  entered  upon,  but  by  voting  for  some 
other  person  than  Seagrave,  or  at  least  against 
him;  whereas,  here  they  had  only  protested 
against  any  election  at  that  time." 

Mr.  Justice  Wilmot  cited  a  case,  where  out  of 
eleven  voters,  five  voted  and  six  refused,  and  the 
court  had  held :  ''  That  the  six  virtually  contented.'^ 
He  also  cited  several  other  cases  to  the  same 
point. 

Lord  Mansfield  added:  ''Whenever  electors 
are  present  and  don't  vote  at  all  (as  the^  have 
done  here)  they  virtually  acquiesce  in  the 
election  made  by  those  who  do." 

.  It  would  be  difficult  to  find  a  case  more  like 
the  one  at  bar. 

This  case  was  cited  with  approval  by  Den- 
man,  C.  J.,  in  Grosling  v.  Veley,  5o  E.  C.  L.  (7  A.  & 
£.)  439;  and  again  when  the  latter  case  was  before 
the.  House  of  Lords,  4  H.  of  L.  Cases  679. 

In  all  the  learned  opinions  in  that  justly 
celebrated  case,  the  doctrine  announced  by  Lord 
Mansfield,  was  approved,  when  limited  to  cases 
of  dectume,  but  it  was  held  that  where  the  ques- 
tion was  the  levy  of  a  tax,  or  the  transaction  of 
other  corporate  'business,  a  majoritjr  of  those 
present  must  vote  for  it.  In  his  opinion  in  that 
case.  Baron  Martin  said,  p.  739:  ''But  I  think 
the  proceedings  for  the  dection  of  members  of  a 
representative  body*  or  of  corporate  officers,  are 
substantially  different  from  Uie  proceedings  of 
the  body  itself  in  the  transaction  of  business." 

As  to  this  distinction  between  business  of  a 
corporation  and  an  election.  Lord  Mansfield  is 
cited  as  saying,  in-  The  King  v,  Monday,  that 
there  was  no  way  of  defeating  a  candidate  being 
voted  for  at  a  leeal  election,  but  by  voting  for 
some  one  else,  and  he  adds :  "  But  in  the  busi* 
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nes8  of  a  corporation  it  is  a  different  thing." 
The  8ame  question  was  again  before  the  court. 

This  principle  is  adopted  in  The  Inhabitants 
of  the  First  Parish  v,  Stearns,  21  Rich,  148.  The 
court  there  says,  in  speaking  of  corporate  elec- 
tions and  of  the  cascff  decidea  as  to  the  efiTect  of 
not  voting:  "The  principle  which  runs 
through  them  all,  and  is  founded  in  common 
sense  as  well  as  supporied  by  authority,  is,  that 
a  majority  of  the  legal  voters  who  choose  to  vote 
always  constitutes  an  election.  It  has  been 
hold^n  that  where  a  majority  expressly  dissent, 
but  do  not  vote,  the  election  by  tne  minority  is 
eood."  See,  also,  Booker  v.  Youns,  12  Grattan 
307,  where  the  case  of  Oldknow  v,  Wa]nwri|;^ht  is 
cited  with  approval,  in  The  Kine  v.  Bellnnger, 
4  Term  810.  In  that  case  Lord  Kenyon  S2^s,  in 
speaking  of  an  election  by  a  definite  body :  **  It 
is  not  necessary  that  they  should  all  concur  in 
the  election  or  other  act  done ;  but  they  must  be 
present,  and  the  election  at  such  a  meeting  is  in 
point  of  law  an  election  by  the  whole." 

So  far  as  we  have  lieen  able  to  learn,  the 
doctrine,  laid  down  by  Lord  Mansfield  and  re- 
peated in  all  the  text  books  has  never  be.en 
questioned. 

In  holding,  as  we  do,  that  the  relator  was  duly 
elected,  we  do  not  contravene  the  well  settled 
rule,  that  in  all  deliberative  bodies,  the  majority 
must  govern.  We  simply  hold:  that  the  law 
cast  upon  each  member  of  Council,  the  duty  of 
voting  for  some  one — that  by  being  present  and 
keeping  silent,  when  called- on  to  vote,  they  are 
presumed  to  acquiesce  in  the  vote  ^iven.  This 
acquiescence  creates  the  presumption  that  the 
choice  of  those  voting  is  the  choice  of  a  majority 
of  all  present  and  not  voting. 

It  is  claimed  by  counsel  ror  defendant  that  it 
is  the  well  established  rule  of  parliamentary 
practice  that  the  mayor  could  not  go  beyond  the 
roll-call,  which  shows  only  nine  present,  to  de- 
termine that  there  was  a  quorum.  This  rule,  is 
claimed  to  be,  that  "When  the  roll  call  discloses 
the  absence  of  a  quorum,  the  chair  cannot  go 
outside  of  the  record  in  deciding  as  to  the 
presence  of  a  quorum."  Const.  Man  and  Digest, 
2d  Session,  46th  Congress.  33&  The  same  Di- 
gest, page  103,  lays  down  tne  rule  as  (quoted  from 
2d  nastkell,  page  125, 126,  (a  very  high  author- 
ity on  this  suDJect)  as  follows :  "And  whenever, 
during  business,  it  is  observed  that  a  quorum  is 
not  present,  any  member  may  call  for  tne  House 
to  be  cou/ntedj  and  being  found  deficient  business 
is  suspended." 

Whether  the  rule  relied  on  is  a  rule  adopted  by 
the  House  of  Representatives  or  is  a  decieitin 
upon  parliamentary  law  made  by  the  Speaker, 
we  are  not  advised,  nor  is  it  necessary  to  in- 
quire, as  no  such  rule  is  made  part  of  the  law 
governing  municipal  corporations.  We  may 
add  that  we  do  not  so  outside  of  the  record  of 
the  Council  to  learn  tnat  all  the  members  were 
actually  present. 

A¥e  are  not  called  on  to  discuss  parliamentary 
rules  which  are>  adopted  by  deliberative  bodies, 
for  the  convenient  and  orderly  dispatch  of  busi- 


ness". They  form  no  part  of  the  statute  laws  of 
the  State. 

In  the  absence  of  any  statute  making  such  a 
rule  part  of  the  law  of  the  land,  we  must  look  to 
the  reason  and  object  of  the  statute,  as  construed 
in  the  light  of  the  well  settled  principles  of  the 
common  law. 

Judgment  for  the  relator. 

Bovnton,  C.  J.,  was  absent. 

[This  case  will  appear  in  37  0.  S.] 


-•-•- 


SUPREME  COURT  OF  OHIO. 


Ingham  &  Bros. 

V. 

George  Lindemann,  Assignee,  &c. 


October,  25,  1881. 

1.  Under  tlie  act  of  1859  ■'  regulating  the  mode  of  ad- 
ministering assignmonts  in  trust  for  the  benefit  of  credi- 
tors," mortgaged  chattels  in  possession  of  the  assignor 
(mortgagor)  nass  to  the  assignee  and  become  assets  in 
iiis  handstooe  aduiinistered,  notwithstanding  the  con- 
dition of  the  mortgage  was  brolcen  before  the  assignment, 
lindemann  v.  Insnam  Bros.,  SO  Ohio  St.  1,  approved. 

2.  After  the  sale  of  siich  property  by  the  assignee,  un- 
der an  order  of  the  probate  court,  where  an  action  is 
brought  by  the  mortgagee  against  the  assignee  for  the 
conversion  of  the  property  to  liis  own  use.  resaonsble  at- 
torney fees  in  defending  the  trust  shoula  be  aUowed  to 
the  assignee  from  the  proceeds  of  the  sale  of  such  prop- 
erty. 

8.  In  determining  the  amount  of  such  allowance,  the 
court  is  not  concluded  by  the  amount  actually  paid  or  by 
the  opinion  of  witnesses  as  to  the  value  of  the  senrioeB. 

4.  No  allowance  should  bo  made  to  such  assignee  for 
the  expense  of  employing  an  auctioneer,  unleas  the  court 
directing  the  sale, Is  of  opinion,  under  the  droumstances, 
that  the  services  of  an  auctioneer  were  necenary. 

Petition  in  error  to  the  Probate  Court  of  Ham- 
ilton County,  and  cross-petition  in  error  by  de- 
fendants in  error. 

On  the  2d  day  of  April,  1874,  Jacob!  &  Schoeule 
executed  and  aelivered  to  Ingham  &  Brothers  a 
mortgage  upon  certain  goods  and  chattels,  to  se- 
cure the  payment  of  tour  promissory  notes,  for 
$1,019.89  each,  payable,  with  interest,  at  the  rate 
of  8  per  cent,  per  annum,  in  two,  four,  six  and 
eight  months,  respectively,  which  mortgage  was 
duly  filed. 

On  the  29th  of  April,  1874,  the  mortgagors, 
who  retained  possession  of  the  mortffagea  prop- 
erty, executed  and  delivered  to  George  Lindemann 
a  aeed  of  assignment,  conyeyin^  among  other 
thines  the  mortgaged  property,  in  trust  .for  the 
benefit  of  their  cr^itors,  whicn  trust  was  duly 
accepted  and  administered  by  Lindemann  under 
the  diiiection  of  the  Probate  Court  of  Hamilton 
County,  in  accordance  with  the  statute  in  such 
case  made  and  provided. 

While  the  mortgaged  property  was  in  the 
hands  of  the  assignee  and  before  its  sale  by  him, 
the  mortgagees,  notified  the  assignee  of  their 
mortgage  and  demanded  of  him  the  possession  of 
the  mortgaged  property  which  he  refused  to 
transfer. 

Afterward,  on  the  9th  ''  June,  1874,  the  as- 
signee sold  the  mortgaged  property  at  public 
auction  for  the  sum  of  $1,767.94. 

On  the  19th  of  August,  1874,  Ingham  &  Brothers 
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commenced  an  action  in  the  Court  of  Common 
Pleas  of  Hamilton  County  against  George  Linde- 
mann  to  recover  the  value  of  the  mortgaged  prop- 
erty, on  the  ground  that  he  wrongfully  converted 
the  same  to  nis  own  use.  This  action  was  de- 
fended on  the  ground  that  the  alleged  conversion 
was  the  due  and  proper  administration  of  the 
trust  aforesaid,  in  pursuance  of  the  statute. 

That  action  was  finally  determined  in  favor  of 
the  assignee  by  this  court,  and  is  reported  in  36 
Ohio  St.  1. 

Afterward,  on  the  12th  of  January,  1881,  the 
final  report  of  the  assignee  came  on  to  be  heard 
in  the  probate  court,  on  exceptions  filed  thereto 
by  Ingham  &  Brothers,  and  it  was  found  by  the 
court  that  the  assignee  was  "entitled  to  and 
should  receive  an  allowance  of  reasonable  attor- 
ney's fees  and  counsel  fees  by  him  incurred  and 
paid,  in  and  about  defending  the  said  action  of 
said  Insham  &  Brothers  against  him,  the  said' 
George  Lindemann,  in  the  said  court  of  common 
pleas,  and  for  prosecuting  his  petition  and  suit 
in  error  to  reverse  said  judgment  of  said  court 
of  common  pleas  in  the  district  and  supreme 
courts,"  which  amount  the  court  found  to  be 
$340,  and  ordered  the  balance,  (less  costs  on  ex- 
ceptions to  report\  of  said  $1,767.94,  to  be  paid 
to  Ingham  &  Brotners. 

To  the  allowance  of  attorney's  fees,  Ingham  & 
Brothers  excepted,  and  Lindemann,  assignee,  ex- 
cepted to  the  refusal  of  the  court  to  allow  him 
from  said  fund  the  sum  of  $209,  amount  paid  to 
auctioneers  for  selling  the  mortgaged  property, 
and  for  fixing  the  attorney's  fee  at  $340,  the  same 
being  less  tnan  the  amount  actually  paid  by 
him. 

A  petition  in  error  and  a  cross-petition  alleg- 
ing the  respective  matters  exceptea  to,  have  been 
allowed  to  oe  filed  by  the  parties — the  plaintifis 
in  error  claiming  that  the  probate  court  erred  in 
allowing  the  defendant  any  sum  on  account  of 
attorney's  fees,  and  the  defendant  claiming  that 
the  court  erted  in  not  allowing  a  greater  sum, 
and  also  in  not  allowing  him  tees  paid  to  the 
auctioneers. 

Yaple,  Moos  &  Pattison  for  plaintiflb  in  error. 

MclLVAINE,  T 

The  arguments  of  counsel  in  this  case  have 
brought  into  review  the  decision  in  Lindemann 
9.  Ingham,  36  Ohio  St.  1,  in  which  it  was  held, 
that,  under  the  act  of  1859,  ^'  regulating  the  mode 
of  administering  assignments  in  trust  for  the 
benefit  of  creditors,"  an  assignee,, who  had  come 
into  possession  of  mortgaged  chattels  after  condi- 
tion broken  and  had  sold  the  same  under  an  order 
of  the  probate  court,  was  not  liable^  in  an  action 
by  the  mortgagee,  for  converting  the  property  to 
his  own  use.  That  in  such  case,  the  right  of  the 
mortgagee  is  transferred  to  the  proceeds,  and 
that  the  rule  of  non-liability  is  the  same  whether 
the  proceeds  of  sale  were  greater  or  less  than 
the  mortgage  debt  Without  doubting  that  in 
the  absence  of  the  statute,  the  mortgagee  after 
condition  broken,  would  be  entitled  to  the  pos- 
session of  the  property  as  against  the  mortgagor 
or  his  assignee,  a  majority  of  the  court  are  still 


satisfied  that  by  virtue  of  the  statute,  the  as^ 
signee  coming  into  possession  of  mortgaged 
property,  by  virtue  of  the  assignment,  has  the 
right  to  administer  the  same  under  the  direction 
of  the  probate  court,  whose  duty  it  is,  in  distrib- 
uting tne  proceeds,  to  adjust  priorities  of  rights. 

This  construction  of  tne  statute  being  settled, 
it  follows  that  the  assignee  should  be  allowed 
necessary  and  reasonable  expenses  incurred  in 
defending  his  right  to  administer  the  mortgaged 
property  as  trust  assets.  And  this  principle,  ap- 
plied to  the  case  before  us,  authorized  the  court 
below,  to  allow  the  assignee  a  reasonable  attor- 
ney fee,  paid  by  him  in  defending  the  action 
brought  by  the  mortgagees  for  the  alleged  con- 
.version  of  the  mortgaged  property  by  him  to 
his  own  use :  And  as  between  the  plaintiffi 
and  other  creditors  of  the  assignor,  whose  repre- 
sentative the  assignee  is,  nothing  can  be  plainer 
than  that  this  expense  sho]uld  t^  paid  from  the 
proceeds  of  the  mortgaged  property. 

By  the  cross-petition  in  error,  the  defendant 
claims,  that,  whereas  the  amount  actually  paid 
by  him  on  account  of  such  attorney's  fees  was 
$500,  which  sum,  according  to  the  testimony 
offered,  was  the  fair  value  of  such  services,  the 
court  erred  in  allowing  him  a  credit  of  $340  only. 

In  making  a  reasonable  allowance  for  attor- 
ney's fees,  the  court  was  not  concluded  either  by 
the  amount  actually  paid  or  by  the  testimony 
offered  as  to  the  value  of  the  services.  That  tes- 
timony as  to  the  value  of  such  services  should  be 
considiered  by  the  court  is  clear  enough,  but  it 
does  not  follow,  that  the-  court  was  Dound  to 
adopt  the  opinion  of  others  as  to  the  reasonable 
value  of  such  services.  If  the  mind  of  the  court 
was  not  satisfied  by  such '  aid  as  was  thus  fur- 
nished, it  was  its  duty  to  resort  to  such  other 
information  as  practice  and  experience  afforded, 
in  connection  with  such  proofs,  for  the  purpose  or 
forming  its  jud^ent  as  to  the  real  value  of  such 
services;  and  its  judgment  thus  enlightened, 
and  free  from  all  suspicions  of  bias,  should  not 
be  disturbed. 

Nor  was  there  error  in  refusing  to  allow  to  the 
defendant  the  compensation  by  him  paid  to 
auctioneers.  A  trustee,  whose  duty  it  is  under 
the  direction  of  a  court  to  make  sale  of  property, 
should  perform  the  duties  of  auctioneer  himself, 
unless  in  the  opinion  of  the  court  the  services  of 
a  professional  auctioneer  is  deemed  necessary. 
The  presumption  is  that  every  one  charged,  by 
law,  with  the  performance  of  a  duty  is  capable 
of  performing  tne  same.  And  where  such  officer 
is  allowed  compensation  for  the  performance  of  a 
duty,  he  must  perform  it  himself,  or  employ 
others  at  his  own  expense.  The  suggestion  of  a 
usage  or  custom  to  the  contrary  is  of  no  avail. 
The  record  does  not  show  the  existence  of  such 
usage  or  custom ;  but  if  it  did-,  it  could  not  have 
the  force  of  law,  as  it  is  unreasonable  that  an 
estate,  in  ordinary  cases,  should  be  twice  charged 
for  the  same  service.  It  may  be,  no  doubt,  that 
peculiar  circumstances  will  justify,  in  some 
cases,  the  employment  of  an  auctioneer ;  but  in 
such  cases,  the  authority  to  make  the  employ 
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ment  should  be  obtained  from  the  court  direct- 
ing the  sale.  Here  no  such  direction  was  given, 
and,  it  is  to  be  inferred  from  the  refusal  to  allow 
the  expense,  that  in  the  opinion  of  the  court, 
the  employment  in  this  case,  was  not  necessary. 

Judgment  affirmed. 

White,  J.,  dissented,  adhering  to  his  dissent- 
ing opinion  in  the  case  as  reported  in  36  Ohio 
St.  1. 

[This  case  will  appear  in  37  0.  S.] 


SUPREME  COURT  OF  OHIO. 


James   Cullen  et  al. 

V. 

Ezra  Bimm  et  al. 


Oct.  26.  1881. 

1.  If  a  vendee  refuse  to  accept  personal  property  ten- 
dered in  accordance  with  the  terms  of  the  contract  of 
sale,  be  is  liable  in  damages  for  the  difference  between 
the  contract  price  and  its  market  value;  and  the  fact 
that  the  vendor,  against  the  objection  of  the  vendee, 
made  an  invalid  sale  of  the  property  to  himself,  and 
thereafter  treated  it  as  his  own,  does  not  change  the  rule, 
nor  defeat  the  action,  where  the  same  is  brought  to  re- 
cover damages  for  non  acceptance  of  the  property  by  the 
vendee. 

2.  In  an  action  for  refusing  to  accept  a  lot  of  ice  con- 
taining several  hundred  thousand  cnoic  feet,  which  by 
the  terms  of  the  contract  of  sale  was  to  be  merchantable, 
the  court  charged  the  jurv  that  the  plaintiff  could  not  re- 
cover unless  it  appeared  that  the  ice  as  a  lot  was  of  mer- 
chantable quality,  ''fit  for  the  ordinary  uses  to  which  ice 
is  put,"  and  such  as  would  **f airly  pass  in  market :"  Held, 
that  in  refusing  to  charge  that  ott,  that  is,  every  part  of 
the  ice  should  be  merchantable,  the  court  dia  not  err. 

8.  In  such  acUofi,  the  deienae  being  that  the  ice  was 
not  merchantable,  a  letter  of  the  seUer  was  offered  in 
evidence  to  show  a  request  to  the  purchaser  to  examine 
the  ice.  The  letter  contained  a  statement  that  the  ice 
was  not  merchantable,  which  statemnet  was  corrected 
in  a  subsequent  letter  of  the  seUer,  also  properly  in  evi- 
dence: fletd,  that  the  reception  of  evidence  offered  by 
the  seUer  to  show  on  what  information  the  first  letter 
was  written,  afforded  no  ground  for  a  reversal  of  the 
judgment. 

a 

Error  to  the  Superior  Court  of  Cincinnati. 

August  8,  187d,  Ezra  Bimm  and  Christian 
Herchelrode  brought  suit  in  the  Superior  Corut 
of  Cincinnati  against  James  Cullen  and  Charles 
B.  Russell,  partners  as  James  Cullen  &  Co.  The 
cause  was  tried  to  a  jury  on  the  issues  made  by 
the  petition,  answer  and  reply,  and  a  verdict 
was  rendered  at  the  March  term,  1877,  in  favor 
of  Bimm  and  Herchelrode^  for  $7,142.  A  motion 
for  a  new  trial  was  overruled  ana  judgment  was 
rendered  on  the  verdict.  A  bill  of  exceptions 
was  taken,  embodying  a  portion  of  the  evidence, 
certain  requests  for  instruction  to  the  jury,  and 
the  charge  as  given,  with  exceptions  to  the  re- 
fusal to  charge  as  requested,  to  the^charge  given, 
and  to  the  reception  of  certain  evidence.  The 
judgment  was  affirmed  in  general  term  of  the 
Superior  Court,  and  on  leave  Cullen  &  Co.  have 
filed  this  petition  in  error  in  this  court. 

The  action  was  prosecuted  on  a  contract  in 
writing  between  the  parties,  dated  July  14,  1871. 
By  the  contract  it  was  agreed  that  Bimm  and 
Herchelrode  should,  during  the  winter  of  1871-2, 
fill  their  two  ice  houses,  at  Dayton,  with  ice 


taien  from  their  artificial  lake«  and  have  the 
same  in  readiness  for  Cullen  &  Co.,  by  March  1, 
1872,  at  which  time  the  ice  was  to  be  measured, 
and  Cullen  &  Co.  were  then  to  receive  the  keys 
of  the  houses  and  pay  for  the  ice  at  the  rate  of 
one  dollar  and  twenty-five  cents  for  every,  fifty 
cubic  feet.  The  same  contract  applied,  on  the 
same  terms,  to  the  ice  taken  from  the  lake  in 
the  winter  of  1872-3,  possession  of  the  houses  to 
be  given  and  payment  to  be  made  on  March  1. 
1873. 

In  the.  petition  it  is  alleged  that  the  ice  of 
1871-2  was  received  and  paid  for  by  Cullen  &  Co. 
on  March  1, 1872,  and  that  this  action  is  prose- 
cuted for  their  refusal  to  receive  the  ice  of  1872-3. 
Performance  of  the  stipulations  of  the  agree- 
ment, on  the  part  of  Bimm  and  Herchelrode, 
and  a  resale  of  the  ice  at  public  auction,  after 
notice  to  Cullen  ^  Co.,  are  alleged,  ana  it  is 
stated  that  on  measurement  of  the  ice  in  the 
houses,  on  March  1.  1873,  in  pursuance  of  the 
contract,  the  number  of  cubic  teet  was  found  to 
be  395,988.  The  ice  having  at  such  resale 
brought  a  much  less  sum  than  the  contract 
price,  judgment  is  asked  for  the  difference,  and 
the  petition  also  contains  allegations  sufficient 
to  warrant  a  recovery  of  damages  for  a  refusal  to 
accept  or  pay  for  the  ice. 

Cullen  &  Co.  admit  that,  on  March  1,  1873, 
jthay  refused  to  receive  the  ice  then  in  the 
houses,  but  they  aver,  as  a  reasou  for  such  re- 
fusal, that  it  was  inferior,  and  not  such  as  they 
contracted  to  receive.  As  a  part  of  their  answer, 
they  also  filed  a  counter-claim,  in  which  they 
seek  to  recover  damages  for  defect  in  quality  and 
deficiencv  in  quantity  with  respect  ib  the  ice 
received  March  1,  1872 ;  but  bv  consent  of  par- 
ties this  counter-claim  was  docketed  as  a  separate 
case. 

McGuffey,  Morrill  &  Strunk  and  Greorge 
Hoadly  for  plaintifis  in  error. 

Young  &  Gottschall  and  Stallo  &  Kittredge 
for  defendants  in  error.  '  < 

Okey,  J. 

The  record  does  not  purport  to  contain  all  the 
testimony.  We  must  assume,  therefore,  that 
the  verdict  was  supported  by  sufficient  evidenoe, 
and  simply  inquire  whether  there  was  error  in 
matter  of  law. 

1.  Whether  Bimm  and  Herchelrode  could 
have  held  the  ice  for  Cullen  &  Co.  and  recovered 
the  contract  price,  is  a  question  which  we  need 
not  determine.  Hadly  v,  Pugh,  Wright  554; 
Dayton,  etc.  T.  Co.  v.  Coy,  13  Ohio  St.  84,  90 ; 
Shawhan  v.  Van  Nest,  25  Ohio  St.  490;  Benjamin 
on  Sales  (2  Am.  ed.)  §  788,  bear  upon  it.  As- 
suming that  there  was  a  breach  of  the  pontract 
on  the  part  of  Cullen  &  Co..  Bimm  and  Herchel- 
rode had  at  least  two  remedies,  ieither  of  which 
they  miffht  pursue.  They  could  treat  the  prop- 
erty as  their  own,  and  if  its  market  value,  at 
the  time  of  the  breach,  was  less  than  the  con- 
tract price,  they  might  by  action  recover  the 
difference  and  a*  sum  equal  to  the  interest;  or, 
after  notice  to  Cullen  &  Co.,  they  could  sell  the 
ice,     on    the    theory    that    the    property    in, 
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but  not  the  possession  of  the  ice  had  passed 
to  them,  and  if  the  .  amount  thus  re- 
alized was  less  than  the  contract  price,  they 
could  by  action  recover  such  deficiency  and  a 
sum  equal  to  the  interest  thereon.  In  the  peti- 
tion a  recovery  is  sought  upon  the  ground  that 
there  had  been  such  resale  and  was  such  defi- 
ciency ;  but  it  appears  the  real  transaction  was  a 
resale  by  Bimm  and  Herchelrode  to  themselves 
at  thirty  cents  perton.  Whether  a  purchase  by 
an  agent  or  trustee  at  his  own  sale  is,  in  the  ab- 
sence of  statutory  provision,  void  or  only  void- 
able [as  to  which  see  Eastern  Bank  v.  Taylor,  41 
Alabama,  93  ;  Bossett  v.  Brown,  105  Mass.  551 ; 
Wadsworth  v.  Gay,  118  Mass.  44;  Marsh  v.  Whit- 
more,  21  Wall.  178;  1  Williams'  Ex.  (6  Am.  ed.) 
719,  720,  note]  is  a  question  which  we  need  not 
determine,  for  CuUen  &  Co.,  upon  beinc  informed 
of  such  resEde,  objected  to  it,  and  thereby  effectu- 
ally avoided  it.  The  pleadings,  however,  are 
clearly  sufi^cient  to  warrant  a  recovery  according 
to  the  facts,  which  are,  that  Bimm  and  Herchel- 
rode treated  and  disposed  of  the  ice  as  their  own, 
and  that  the  market  price  was  less  than  the  con- 
tract price  on  March  1,  1873.  The  fact,  relied  on 
by  Cullen  <fc  Co.,  that,  subsequently  to  March  1st, 
the  market  price  of  the  ice  advanced  beyond  the 
contract  price,  is  of  no  importance.  Bimra  and 
Herchelrode  were  entitled  to  the  benefit  of  such 
advance.  Bridgeford  v.  Crocker,  60  N.  Y.  627 ; 
Havden  v,  Demets,  63  N.  Y.  426;  .Quick  r.  Wheeler, 
78  5r.  Y.  300.  Nor  can  Cullen  &  Co.  maintain  the 
further  positions  they  assume,  that  by  making 
such  resale,  Bimm  and  Herchelrode  converted 
the  property  of  Cullen  <k  Co.  to  their  own  use, 
or  became  their  trustees.  Obiection  to  such 
resale  having  been  made  by  Cullen  &  Co.,  it  be- 
came and  was  wholly  invalid ;  and  hence  Bimm 
and  Herchelrode  were  not,  and  in  reason  could 
not  be,  in  any  worse  position  than  they  would 
have  occupied,  if  no  attempt  had  been  made  to 
resell  the  ice. 

2.  The  contract  required  that  the  ice  should 
be  merchantable.  But  the  court  refused  to 
charge,  as  requested  by  Cullen  &  Co.,  that  "un- 
less the  plaintifib  have  proved  by  a  fair  prepon- 
derance of  testimony,  tnat  all  the  ipe  contained 
in  the  ice  houses  of  tne  plaintifi^,  at  Dayton,  and 
tendered  to  the  defendants,  and  by  them  refused, 
was,  on  March  1,  1873,  merchantable  ice,  they 
cannot  recover."  To  this  refusal,  Cullen  &  Co. 
excepted.  Evidence  was  offered  tending  to  show 
that  the  two  top  tiers  of  ice  in  both  houses  con- 
tained impurities,  and  were  only  fit  for  cooling 
purposes;  but  evidence  was  also  offered  to  show 
that  those  tiers  are  never  intended  for  consump- 
tion, and  that  they  usually  melt  before  any  ice 
is  removed  from  the  houses.  It  also  appeared 
that  some  other  parts  of  the  ice  were  not  wholly 
free  from  impurities. 

In  view  of  the  evidence  and  the  charge  given, 
we  think  the  court  properly  refused  the  charge 
requested.  The  jury  must  have  found  that  the 
top  layer  and  the  layer  next  to  it,  in  each  house, 
was  not  intended  for  consumption,  and  that 
they  melted  before  Cullen  &  Co.  would  have  had 


occasion  to  remove  any  ice  from  the  houses. 
And  the  existence  of  impurities  in  some  other 
portions  of  the  ice  did  not  necessarily  render  the 
lots  sold  unmerchantable.  In  determining 
whether  property  like  this  is  merchantable, 
some  regard  must  be  had  to  quantity.  The  rule 
upon  the  subject  may  be  illustratea  by  a  famil- 
iar example.  Thus,  if  A  sells  to  B  six  sound 
apples,  the  tender  of  six  apples,  one  of  which  is 
to  any  extent  unsound,  may  not  be  a  compliance 
with  the  contract;  but  where  the  sale  is  of  a 
barrel  of  sound  apples,  the  tender  of  a  barrel  of 
apples  might  be  a  compliance  with  the  contract, 
although  one  apple  in  the  barrel  was  to  some 
extent  unsound.  Large  lots  of  ice  entirely  free 
from  impurities  perhaps  cannot  be  found.  The 
court  said  to  the  jury  the  contract,  as  to  the 
character  of  the  ice,  was  complied  with  on  the 

i>art  of  Bimm  and  Herchelrode..  if  the  ice,  as  a 
ot,  was  of  a  merchantable  quality,  "  fit  for  the 
ordinary  uses  to  which  ice  is  put,"  and  such  as 
would  "  fairly  pass  in  market,  not  alone  at 
Dayton,  but  everywhere."  This  was  a  proper 
construction  of  the  contract.  Hamilton  v.  Gan- 
yard,  34  Barb.  204,  S.  C.  3  Keves,  46.  Indeed, 
the  expression  in  the  contract  that  the  ice  must 
be  merchantable,  is  only  what  the  law  would 
have  required  in  the  absence  of  such  express 
provision.  Benjamin  on  Sales,  [2  Am.  ea.]  § 
656 ;  Leake  on  Contracts,  407.  As  the  evidence 
is  not  set  forth,  we  must  assume  that  the  ice 
was  merchantable,  within  the  rule  stated  by  the 
court. 

3.  The  remaining  objection  is  the  alleged  error 
of  the  court  in  permitting  John  W.  Herchelrode, 
son  of  one  of  the  plaintins  below,  to  testifv  what 
information  he  gave  his  father,  the  father  naving 
testified  that  he  wrote  a  certain  letter— offered  in 
evidence — on  information  given  to  him  by  his 
son.  In  order  to  determine  as  to  the  force  of  the 
objection,  it  will  be  necessary  to  set  forth  cer- 
tain matters  appearing  in  the  record. 

On  December  4th,  1872,  the  plaintiff,  Herchel- 
rode, wrote  to  Cullen  &  Co.,  at  Cincinnati,  which 
was  their  place  of  business :  '*  My  son  reports 
the  ice  six  inches  thick.  *  *  *  I  am  told  it 
is  not  very  clean — could  not  be  called  merchant- 
able. *  *  *  I  think  it  will  pay  you  to  come 
up  by  first  train  to-morrow,  and  see  the  ice  and 
its  condition.    Mr.  Bim^i  is  of  the  same  opinion. 

*  *  *  We  may  secure  the  ice  on  our  own  ac- 
count, should  you  not  agree  to  have  it  put  up  in 
its  present  condition." 

On  the  next  day  Cullen  Co.  answered :  ."  Our 
contract  calls  for  ice  not  less  than  six  and  one- 
half  inches,  good  merchantable  ice..  Of  course 
we  want  that  kind  of  ice  if  we  can  get  it." 

On  December  16, 1872,  Bimm  and  Herchelrode 
wrote  to  Cullen  &  Co. :  "  We  have  been  cutting 
ice  on  Friday  and  Saturday,; and  find  it  to  be 
very  nice  ana  clear.  We  were  quite  disappointed 
to  find  it  so  clear.    It  is  about  nine  inches  thick. 

*  *   *    If  you  think  best  to  come  up  and  see  the 
•  quality  while  we  are  at  work,  it  may  satisfy  you 

much  better  than  our  writing.  *'  *  *  We 
would  like  to  have  your  opinion." 
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On  the  trial  these  letters,  among  others,  were 
offered  in  evidence  by  Biipm,  and  Herchelrode. 
Herchelrodc  then  testiiSed  that  he  had  no  knowl- 
edge of  the  condition  of  the  ice  at  the  time  he 
wrote  the  letter  of  Dec.  4,  1872,  but  obtained  the 
information  on  which  the  letter  was  based  from 
his  son,  John  W.  Herchelrode,  who  testified  that 
he  knew  nothing  about  the  writing  of  the  letter 
of  December  4th.  except  that  his  ^ther  said  to 
him  that  he  had  written  such  a  letter.  No  ob- 
jection was  made  to  the  introduction  of  this  evi- 
dence, written  or  verbal.  Probably  it  was  not 
subject  to  any  objection.  Watson  i;.  Moore,  Car. 
&  K.  626 ;  Eoe  t?.  Day,  7  Car.  &  P.  705 ;  Brvant 
V.  Lord,  19  Minn.  396.  Bimm  and  Herchelrode 
then  asked  John  W.  Herchelrode  this  question : 
"  What  was  the  information  you  gave  your 
father,  upon  which  this  letter  was  written?" 
To  that  question  tlullen  &  Co.  objected,  but  the 
court  overruled  the  objection,  and  they  excepted. 
He  answered :  "  I  stated  that  about  fifteen  or 
twenty  feet  from  shore  their  i/i^iis  dock  seed  col- 
lected ;  that  I  supposed  the  ioe  was  not  in  good 
condition.  I  told  him  it  was  six  or  six  and  a 
half  inches  thick  at  that  time  *  *  *  Didn't 
suggest  to  ray  father  to  write  to  Cincinnati." 

It  is  doubtful  whether  the  reception  of  this 
evidence  would  afford  ground  for  reversal,  even 
if  it  was  not  strictly  admissible,  for  it  is  difficult 
to  see  how  CuUen  &  Co.  were  injured  by  it.  The 
testimony,  related,  not  to  the  quality  of  ice,  but 
to  the  information  which  the  son  had  communi- 
cated to  his  father.  Herchelrode  did  write  to 
CuUen  &  Co.,  on  December  4, 1872,  that  the  ice 
was  not  merchantable.  How  he  got  his  infor- 
mation was  unknown  to  them.  They  would 
have  been  warranted  in  regarding  the  statement 
as  true.  But  twelve  days  thereafter,  Herchelrode 
informed  them  that  he  was  mistaken ;  that  the 
ice  was  merchantable.  In  both  letters  he  re- 
quested them  to  come  and  see  for  themselves. 
The  material  matter  for  them  was,  not  the  in- 
formation on  which  the  letters  were  written,  but 
,the  truth  of  the  statements  contained  in  the  let- 
ters. But  the  letters  were  properly  offered  in 
evidence  for  the  purpose  of  showing  that  CuUen 
&  Co.  had  been  requested  to  make  an  examina- 
tion of  the  ice  before  and  durine  the  time  that 
it  was  taken  from  the  lake ;  and  as  the  earlier 
letter  contained  a  statement  which  Bimm  and 
Herchelrode  claimed  was  inserted  by  mistake, 
the  testimony  of  the  plaintiff.  Herchelrode,  was 
offered  to  show  that  m  writing  the  letter  he 
acted  solely  on  information  received  from  his 
son,  and  the  son  was  called  to  show  the  informa- 
tion really  given  to  his  father.  This  tended  to 
show  the  mistake,  as  well  as  the  good  faith  of 
Bimm  and  Herchelrode;  and  while  the  testi- 
mony wiis  of  no  great  importance,  in  view  of  the 
questions  before  the  jury,  we  are  not  satisfied 
that  its  reception  affords  any  ground  for  revers- 
ing the  judgment 

Judgment  affirmed. 

[This  case  will  appear  in  37  0.  S.] 


SUPREME  COURT  OP  OHIO. 


Ohio  Coal  Company 

V. 

George  Davenport. 


1.  A  creditor  of  an  alleged  fraudulent  vendor  cannot 
prove  the  acts  or  declarations  of  such  vendor  made  after 
the  sale  and  delivery  of  the  property  against  the  pur- 
chaser for  the  purpose  of  impeaching  his  title. 

2.  It  is  incompetent  for  a  witness  to  state  his  opinion 
upon  a  question  of  law;  but,  where  the  intent  with 
wnich  an  act  done  by  him  is  drawn  in  question,  he  may 
testify  as  to  sucli  intent. 

Error  to  the  District  Court  of  Washington  County. 

Replevin  of  190  tons  of  railroad  iron  by  plaintiff  in  er- 
ror against  defendant  in  error. 

The  property  had  been  seised  by  the  defendant  as  sher- 
iff of  Washington  county  under  an  execution  for  |8,880.91 
in  favor  of  Hoffman,  Tliompson  A  Co.  against  the  Mari- 
etta Coal  and  Iron  Co.  on  the  2d  day  of  -March  1878,  as 
the  property  of  the  defendant  in  execution  and,  at  the 
same  time,  taken  from  the  possession  of  the  plaintiff  in 
replevin.  The  plaintiff  claimed  title  by  purohaae  and 
delivery  of  the  property  from  the  Marietta  Goal  and  Iron 
Company,  on  the  28th  of  February  preceding,  in  oooaidar- 
ation  of  |8,500,  to  wit:  An  existing  indebtedneaa  of 
12,833.34  from  the  vendor  to  the  plaintiff,  and  two  notes 
for  12,833.33  each,  on  that  day  executed  by  the  plaintiff 
to  the  Marietta  Coal  and  Iron  Co.,  payable  in  6  and  9 
months. 

The  defendant  claimed  tliat  the  plaintilFs  puroheae 
was  made  with  intent  to  defraud  the  creditors  of  the  vea- 
dor.  The  good  faith  of  this  purchase  was  the  only  mat- 
ter in  dispute  between  the  parties.  In  the  court  of  oom- 
mon  pleas  a  verdict  and  Judgment  were  rendered  for  the 
delbndant.  This  Judgment  was  affirmed  by  the  district 
court.  It  is  now  sought  to  reverse  these  Judgments  for 
errors,  which  are  sufficiently  stated  in  the  opinion. 

Ewart,  Sibley  A  Ewart  Ibr  plaintiff  in  error. 

1.  The  question  of  fraad  dq^enda  tqnm  the    moiwe^ 
The  purchase  must  be  bona  /Ide, 

2  Kent,  •  612—513. 
Benj.  on  Sales,  jf  488. 

2.  ** A  party  may  testify  direotly  to  the  intent  with 
which  he  did  an  act,  when  the  inietU  ia  a  fact  wuMteriai 
to  the  iaaue." 

Cortland  v.  Herkimer,  44  N.  Y.  22. 
Kerrains  v.  The  People,  60  N.  Y.  221. 
Moore  v,  Davis,  49  N.  H.  45,  6  Am.  400. 
Lombard  v,  Oliver,  7  Allen  155. 
Graves  v.  Graves,  45  N.  H.  828. 
Thatcher  v.  Phinney,  8  Gray  146. 
Seyman  v.  Wilson,  14  K.  Y.  507. 
McKown  V.  Hunter,  30  N.  Y.  625--6a8. 
Fisk  V.  Chester,  8  Gray  506. 

2  Wharton  on  Evidence,  |  965* 

3.  As  to  the  wrongful  admission  of  testimony  see 
Broom's  Legal  Maxims  *  857 ;  Staride  on  Bvidenoe  ^  83- 
85  (9th  Am.  Ed. ) ;  Jacobs  v.  Putnam  4  Pick.  106. 

W.  P.  Richardson  and  Loomis  A  All>an  for  defendant 

in  error.. 

MclLVAms,  J. 

On  the  tial  in  the  court  of  common  pleas,  the  plalntUT 
having  oflbred  evidence  tending  to  prove  the  oontrect  of 
purchase  as  above  stated,  the  defendant  oflfered  an   entry 


THE    OHIO    LAW    JOUBNAL. 


183 


appearing  in  the  books  of  the  Marietta  Coal  and  Iron  Co. 
as  follows: 

Ftob.  28,  1876,  Ohio  Coal  Co $8,500  00 

TO  MANCFACTURKD  inON. 

180  gross  tons  Ist  class  301b  rails  @  $45, 8,100  00 

10  gross  tons  2d  class  301b  rails  @  |40, 400  00 


$8,500  00 


BELUl  RBCBIVABLE. 

Your  notes  Feb.  *28tb,  6  months, $2,833  33 

9        *'  2,883  33— $5,666  66 


<« 


« 


« 


tt 


And  defendant  also  ofliered  to  prove  by  the  dork  of  the 
Marietta  Coal  A  Iron  Co.  that  these  entries  were  made 
by  him,  under  the  order  of  the  president  of  the  company 
about  one  week  after  the  date  thereof  and  after  the  date 
of  the  contract  for  the  sale  of  said  iron  to  the  plain tiflf; 
but  did  not  offer  to  prove  that  the  plaintiff  had  knowl- 
edge of  the  fact,  time,  or  circumstances  of  the  entries. 
This  testimony  was  admitted  against  the  objections  of 
plaintiff.  This  testimony  should  have  been  rejected. 
It  related  to  facts  which  were  not  part  of  the  res  gestcie. 
They  were  acts  and  declarations  of  the  vendor  after  the 
sale  and  delivery  of  the  property.  Nothing  more. 
They  were  not  competent  to  affect  the  plaintiff's  title 
previously  acquired.  The  introduction  of  such  proof 
cannot  be  Justified  on  the  ground  that  it  was  necessary 
to  show  fraud  on  the  part  of  the  vendor,  as  well  as  on 
the  part  of  the  purchaser.  Fraud  on  the  part  of  the  ven- 
dor, if  not  participated  in  by  the  purchaser,  was  im- 
material. And  yet,  its  admission,  as  substantive  proof, 
may  have  been  prejudicial  to  the  plaintiff.  This  testi- 
mony was,  no  doubt,  offered  for  the  sake  of  an  infer- 
ence that  the  plaintiff's  purchase  was  not  in  fact  made 
antil  after  the  levy,  and  although  it  did  not  tend 
legitimately  to  prove  such  fact,  it  is  neveitheless  plain 
that  the  Jury  may  have  been  misled  by  it. 

And  further  upon  the  trial,  it  having  been  shown  that 
one  8elden  Orouger,  (who  was  also  a  witness  in  the  case), 
bad  acted  as  sole  agent  for  the  plaintiff  in  making  the 
purchase  of  the  iron  from  the  Marietta  Coal  A  Iron  com- 
pany. The  plaintiff,  for  the  purpose  of  proving  the  good 
f  jdth  of  said  agent  and  the  plaintiff  in  the  transaction, 
asked  said  witness  the  following  questions:  '*State 
-whether  or  not  the  purchase  of  said  iron  was  made  with 
the  intention  in  good  faith  to  make  the  Ohio  Coal  Co. 
(  plaintiff),  the  owner  of  it  ?"  Also,  ''State  whether  or  not 
you  Intended  in  any  way,  in  said  transaction,  the  pur- 
chase of  said  iron,  to  defraud  the  creditors  of  the  Marietta 
CkMdd^Iron  Company,  by  the  purchase  of  said  iron?" 
To  each  of  which  questions  an  objection  by  defendant 
was  sustained.  The  grounds  of  objection  do  not  appear 
in  the  record;  and  if  the  objection  was  to  the  form  of  the 
question,  the  ruling  of  the  court  should  be  sustained,  as 
each  question  involved  a  conclusion  of  law,  upon  which 
it  was  not  competent  to  take  the  opinion  of  the  witness. 
Bat  if  the  ground  of  objection  was  that  the  witness  was 
not  competent  to  testify  as  to  the  intent  or  motive  which 
influenced  the  purchase,  the  ruling  of  the  court  was 
clearly  wrong.  Whenever  the  intent  with  which  an  act 
is  done  becomes  the  subject  of  inquiry,  the  person  per- 
forming the  act,  if  competent  to  testify  to  the  act  itself, 
is  competent  also  to  testify  as  to  the  intent.  Whatever 
may  be  thought  of  the  truthfulness  of  such  witness, 
it  is  clear  that  his  means  of  knowledge  are  ample ; 
and  certainly  it  is  no  objection  to  the  competency  of  a 
witness,  that  his  means  of  knowledge  as  to  the  fact,  to 


wit:  the  intent,  surpass  the  means  of  any    other    wit- 
ness as  to  the  same  fact. 
Judgment  reversed. 

[This  case  will  appear  in  37  O.  S.] 

♦  •  » 

CUYAHOGA  COUNTY  COMMON  PLEAS. 


October  Term,  A.  D.  1881. 
John  Huntington 

V. 

Marin    Krejci,    Second    National 
Cleveland,  Ohio,  et  al. 


Bank   of 


NcUional  banks  are  not  cofitroUed  ^  State  %t8wry  Uxws^ 
Remedy  for  taking  illegal  interest— Extent  of  /ar/eUure— 
Setr-off', 


1.  The  statutes  of  Ohio  upon  the  subject  of  usury  do 
not  affect  National  banks. 

2.  The  remedies  given  by  the  act  of  Congress  known 
as  the  National  Currency  Act  for  the  toking  of  illegal 
interest  are  exclusive. 

3.  Where  illegal  interest  has  been  received  by  a  Na- 
tional bank  upon  the  discount  of  negotiable  paper,  the 
bank  can  recover  only  the  face  of  the  note  without  in- 
terest. So  far  as  interest  has  been  paid,  it  cannot  be  set 
off  or  deducted,  but  must  be  sued  for  as  a  penalty ;  but 
what  has  notl^en  paid  cannot  be  recovered. 

This  case  was  heard  by  the  court/  upon  the 
issues  made  between  defendant,  Krejci,  and  the 
Second  National  Bank  of  Cleveland,  Ohio.  The 
opinion  states  the  case. 

McMath,  Weed  &  Dellenbaugh,  for  the  Second 
National  Bank. 

Willfion  <fc  Sykora,  for  Krejci. 

Williamson,  J. 

The  iasues  made  in  this  case  between  the  de- 
fendant, Krejci,  and  the  Second  National  Bank 
of  Cleveland,  require  a  construction  of  the  act  of 
Congress,  known  as  the  National  Currency  Act. 
It  appears  that  some  years  ago  Krejci  borrowed 
of  the  Second  National  Bank  the  sum  of  $3,975. 
The  original  loan  has  been  renewed  from  time 
to  time,  and  new  notes  given,  upon  which  in- 
terest was  paid  at  the  rate  of  nine  per  cent,  per 
annum,  a  rate  in  excess  of  that  allowed  by  law. 
The  interest  thus  paid  amounts  to  $851.02.  The 
question  presented  is  whether  or  not  this  amount 
is  to  be  applied  as  a  payment  upon  the  principal 

of  the  note.  j  .  vi 

"  In  relation  to  usury,  and  the  rights  andhabu- 
ities  of  the  parties  participating  m  the  offense, 
Congress  has  assu^ied  to  make  provision,  and  the 

f  revision  so  made  must  be  regarded  as  exclusive, 
n  this  respect,  the  Act  of  Congress  prescribes 
the  only  rule,  and  over  it  the  legislative  power 
of  the  State  has  no  control."  Higley  v.  First 
National  Bank,  26  0.  S.  75. 

The  Act  of  Congress,  after  limiting  the  rate 
of  interest  to  be  taken,  declares : 

"The  taking,  receiving,  reserving, or  charging 
a  rate  of  interest  greater  than  is  allowed  by  the 
preceding  section,  when  knowingly  done,  shall 
be  deemed  a  forfeiture  of  the  entire  interest 
which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon.    In  case  the  greater  rate  of  inters 
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est  has  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may  re- 
cover Dack,  in  an  action  in  the  nature  of  an  ac- 
tion of  debt,  twice  the  amount  of  the  interest  thus 
paid  from  the  association  taking  or  receiving  the 
same;  provided  such  action  is  commenced 
within  two  years  from  the  time  the  usurious 
transaction  occurred." 

In  Higley  v.  First  National  Bank,  it  was  held 
that  the  knowingly  taking  or  receiving  by  a 
National  Bank,  of  a  rate  of  interest  greater  than 
that  allowed  by  law  upon  a  loan  of  money,  does 
not  entitle  the  person  paying  the  same,  to  have 
it  applied  as  a  payment  of  so  much  of  the  prin- 
cipal ia  an  action  brought  to  recover  the  princi- 
pal debt  more  than  two  years  after  such  payment 
was  made.    In  that  case  the  court  of  common 

Eleas  deducted  from  the  amoxint  sued  for  by  the 
ank,  t'vice  the  amount  of  the  usurious  interest 
paid  wifj'ia  two  years  before  filing  the  answer: 
but  the  '«  ink  did  not  assign  this  as  error,  ana 
the  supreme  court  therefore  said  that  whether 
the  rebatement  was  properly  allowed  was  not  a 
question  before  them.  The  reasoning  of  the 
court,  however,  indicates  that  it    was    not    re- 

farded  as  a  proper  allowance.  Counsel  for 
Irejci,  however,  contend  that  such  an  allowance 
was  approved,  in  Bank  of  Cadiz  v.  Slemmons,  34 
0.  S.  142.  But  a  careful  examination  of  that 
case  shows  that  the  eflfect  oif  a  pavment  of  usu- 
rious interest  was  not  considered.  The  defend- 
ants had  not  paid  interest,  but  it  was  computed 
and  carried  into  the  note,  and  the  court  decided 
that  payments  made  on  a  note  embracing  illegal 
interest  would  be  applied  in  payment  of  the 
principal,  and  if  a  note  was  renewed,  the  illegal 
interest  on  both  notes  would  be  disallowed. 

But  if  this  decision  were  as  contended,  I 
think  it  would  be  inconsistent  with  Barnett  v. 
Muncie  National  Bank,  98  U.  S.  666,  which  I 
should  be  obliged  to  follow.  In  a  suit  on  a  bill 
of  exchange,  it  was  claimed  as  a  first  defense 
that  more  than  the  amount  of  the  bill  had  been 
paid  as  usurious  interest  on  a  large  number  of 
notes,  which  were  arranged  in  series  for  the  pur- 
pose of  evasion,  but  in  reality  represented  a  con- 
tinuous loan  varying  in  amount  and  all  paid 
but  the  bill  in  suit.  The  second  defense  was 
that  a  certain  amount  had  been  paid  as  usurious 
interest  upon  the  series  of  which  the  bill  in  suit 
was  the  last  renewal,  and  this  should  be  applied 
as  a  payment.  The  third  defense  was  substanti- 
ally a  repetition  of  the  first,  but  ended  with  a 
prayer  for  the  recovery  of  double  the  amount  of 
interest  paid  as  a  penalty.  The  supreme  court 
held  that  demurrers  to  the  first  and  third  de- 
fenses were  properly  sustained.  -  The  second  de- 
fense was  evidently  like  the  claim  made  here  by 
Krejci,  and  the  demurrer  to  it  was  overruled  in 
the  curcuit  court,  but  whether  properly  so  or  not 
was  not  decided  by  the  supreme  court.  In  pass- 
ing upon  the  other  demurrer,  however,  the  cx)urt 
say: 

"Two  categories  are  thus  defined,  and  the  con- 
sequences denounced : 
"  1.    Where  illegal  interest  has  been  hnouningly 


stipulated   for  but  not  paid,  then    only  .the  sum 
lent,  without  interest,  can  be  recovered. 

"2.  Where  such  illegal  interest  has  been  paid, 
then  twice  the  amount  so  paid  can  be  recovered 
in  a  penal  action  of  debt,  or  suit  in  the  nature  of 
such  action  against  the  ofiending  bank,  brought 
by  the  persons  paying  the  same  or  their  legal 
representatives.  ******  jn  the 
first  defense,  the  payment  of  the  usurious  inter- 
est is  distinctly  averred,  and  it  is  sought  to 
apply  it  by  way  of  offset  or  payment  to  the  bill 
or  exchange  in  suit.  In  our  analysis  of  the 
statute  we  have  seen  that  this  could  not  be  done. 
Nothing  more  need  be  said  upon  the  subject." 
The  third  defense  was  held  fatally  defective 
for  the  same  reason.  Under  the  rules  tlius  an- 
nounced, it  is  clear  that  the  illegal  interest 
paid  by  Krejci  cannot  be  applied  in  reduction  of 
the  principal  of  his  notes. 

But  it  is  clear,  also,  I  think,  thai  the  bank 
can  recover  only  the.  face  of  the  notes,  without 
interest.  If  unaffected  by  an  illegal  contract, 
the  notes  would  "carry  with"  them  interest 
from  the  date  of  maturity ;  but  as  illegal  inter- 
est was  knowingly  taken,  all  interest  after  ma- 
turity, as  well  as  before,  is  forfeited.  In  other 
words,  the  interest-bearing  power  of  the  note  is 
destroyed.  So  far  as  interest  has  been  paid,  it 
cannot  be  set  off  or  deducted,  but  must  be  sued 
for  as  a  penalty ;  but  what  has  not  been  paid 
cannot  be  recovered.  This  is  in  accordance  with 
the  decision  in  the  Circuit  Court  of  the  Western 
District  of  Pennsylvania  in  First  National  Bank 
V.  Slauffe,  1  Federal  Reporter  187.  After  quot- 
ing from  Barnett  v.  National  Bank,  McKennon, 
J.,  says: 

"  It  is  thus  declared  that  the  efifect  of  a  mere 
stipulation  for  illegal  interest  by  a  National 
bank  is  to  deprive  it  of  the  right  to  recover 
more  than  '  the  sum  lent,  without  interest;'  but 
surely,  the  '  receiving '  of  illegal  interest  in  fur- 
therance of  a  stipulation  to  that  effect  cannot 
place  the  bank  upon  any  better  footing.  It  will 
undoubtedly  preclude  the  recovery  by  the 
debtor  of  the  penalty  for  an  usurious  payment 
by  way  of  set-off  against  his  debt,  but  it  cannot 
invest  the  creditor  with  a  right  to  recover  what 
the  law  declared  he  shall  foneit  by  reason  of  his 
unlawful  agreement." 

In  this  case,  therefore,  the  bank  is  entitled  to 
recover  the  exact  sum  lent,  $3,976. 


♦  • » 


NEW  YORK  COURT  OF  APPEALS. 


Brummer  v.  Cohn. 


Oct.  4,  1881. 

An  aBsiffnmedt  of  a  policy  in  favor  of  a  married  woman 
upon  the  life  of  lier  husband  as  security  for  a  loan  to  the 
husband,  is  void  under  chap.  80,  Laws  of  1840. 

An  endowment  policy  is  within  the  terms  of  that   act. 

To  bring  such  an  insurance  within  the  operation  of 
the  Act  of  1840,  it  need  not  appear  from  the  terms  of  the 
policy  or  be  showd  by  extrinsic  evidence  that  it  waa  the 
Intention  of  the  assured  to  avail  herself  of  the  provisions 
of  that  Act. 

The  fact  that  the  premium  paid  may  have  exceeded 
the  sum  limited  in  the  statute,  does  not  afSsot  the  rights 
of  the  wife  against  the  assignee. 
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PENNSYLVANIA. 


(Supreme  Court.) 

Getz*8  Appeal. 

The  grant  of  a  right  to  construct  a  railroad 
carries  with  it,  by  necessary  implication,  the 
right  to  construct  all  works  and  appendages  usual 
in  the  convenient  operation  of  a  railro^.  Sid- 
ings are  among  such  works. 

The  Phila.  and  Reading  Railroad  Co.,  by  virtue 
of  the  general  railroad  law  of  Feb.  19,  1849  (P. 
L.  81),  of  sect.  17  of  the  Act  of  /April  13,  1846  (P. 
L.  322),  extended  to  said  company  by  the  Act  of 
April  12,  1864  (P.  L.  396),  and  of  the  Act  of 
March  20,  1860  [P.  L.  471],  is  authorized  to  con- 
struct sidings  leading  to  manufacturing  or 
mining  establishments  held  bv  private  owners, 
and  for  this  purpose  may  take,  by  virtue  of  the 
delegated  power  of  eminent  domain  in  it  reposed, 
the  interjacent  lands  belonging  to  other  parties. 

The  right  oi  running  sidings  to  such  private 
establishments,  and  of  taking  the  necessary  land 
for  the  purpose,  is  clearly  within  the  constitu- 
tional power  of  the  Legislature  to  confer,  because 
the  pvilic  interest  is  thereby  subserved  by  reason 
of  the  increased  facilities  afforded  for  developing 
the  resources  of  the  State  and  promoting  the 
general  wealth  and  prosperity  of  the  commun- 
it/.  

Gray's  Appeal. 

Judament — W?ien  not  conclusive — Estoppel— Pmoer 
of  Auditor — Interest. — A.  contracted  to  sell  a  piece 
of  land  to  B.  for  a  sum  certain,  payable  in  install- 
ments without  interest.  The  contract  contained 
acpnfession  of  judgment  by  B.  to  A.  for  the 
whole  purchase-money,  and  a  provision  that 
*'  payments  inigbt  be  anticipated  m  sums  of  not 
less  than  1500,  when  a  cori-esponding  interest 
would  be  allowed."  Several  installments  beine 
due  and  unpaid;  A.  entered  up  judgment,  issued 
execution,  and  sold  the  property. 

Heldy  That,  in  the  distribution  of  the  proceeds 
of  this  sale,  the  proper  method  for  an  auditor  to 
compute  the  amount  due  to  A.  was  what  A.  had 
shortly  before  admitted  it  to  be,  viz.,  to  take  the 
amount  of  unpaid  installments,  add  to  this  the 
interest  on  the  installments  overdue,  and  then 
deduct  the  interest  on  the  installments  not  yet 
matured. 

It  also  appeared  that  A.  had  some  time  before 
the  sale,  represented  to  C,  who  had  been  B.'s 
counsel,  that  hit  [A.'s]  claim  was  only  to  a  limi- 
ted amount,  on  the  faith  of  which  C.  had  pur- 
chased judgments  against  B.  subsequent  in  lien 
to  A.'s  judgment. 

Hddj  That,  as  against  C,  A.  was  estopped  from 
claiming  from  the  proceeds  of  the  sale  any  greater 
amount  than  he  had  represented  to  C.  was  due 
him. 


McGettrick's  Appeal. 

Auditor — Power  of,  to  pass  on  validity  of  deed  eon- 
veyina  interest  of  distributee  of  fund — Orphans^  Court. 
— Where  an  auditor  is  appointed  to  distribute 
the  proceeds  of  the  sale  of^reaL  estate,  of  a  deced- 
ent, and  the  share  of  a  distributee  is  claimed  bv 
virtue  of  a  deed  conveying  all  said  distributee's 
interest,  the  validity  of  which  deed  is  contested 
by  the  distributee  upon  the  ground  that  it  has 
been  fraudulently  obtained,  it  is  competent  for 
the  auditor  to  pass  upon  the  validity  of  such 
deed  and  to  mase  distribution  accordingly. 

Delaware,  Lackawanna,  and  Western  R.  R. 

Co.  V.  Hill. 

Fbreign  attachment — When  plaint^  is  entitled  to 
judgment  upon  answer  of  garnishee. — Where  the 
answers  of  a  garnishee  in  foreign  attachment 
to  interrogatories  admit  the  possession  of  assets, 
but  suggest  they  are  claimed  by  other  parties, 
and  an  interpleader  is  awarded  and  framed  be- 
tween the  plaintiff  in  the  foreign  attachment 
and  the  other  parties,  claimants ;  upon  the  issue 
raised  by  such  interpleader  being  tried  and  a 
verdict  rendered  for  plaintiff,  judgment  may  at 
once  be  rendered  on  the  answers  of  garnishee  to 
the  interrogatories. 

In  such  case  the  interposition  of  the  plea  of 
nulla  bona  will  not  entitle  the  garnishee  to  a 
triid  of  the  question  of  hid  liability,  or  of  the 
right  of  plaintiff  to  the  fund,  that  question  being 
already  oecided  by  the  interpleader. 

Grosser  v.  Hornuno. 

Married  women — Contracts—Bond  and  warrant  to 
secure  ban  for  purchas&money  of  real  estate  ^  void — 
Feme  sole  trader—  When  married  women  not  liable  as 
such — Sole  and  separate  use — Powers  under  instrument 
creating — Contruction  of—  When  not  exercised — Mort- 
gage.— The  bond  and  warrantof  a  married  woman 
given  to  secure  a  loan  of  money  employed  in 
purchasing  real  estate  are  void. 

A  married  woman  living  apart  from  her  hus- 
band but  not  engaged  in  any  trade  or  business 
is  not  liable  as  a  feme  sole  trader. 

Real  estate  was  conveved  to  A.  in  trust  for  the 
sole  and  separate  use  of  B.,  a  married  woman. 
The  deed  conferred  upon  A.  a  power  to  mortgage 
with  B.'s  consent  to  pay  off  any  part  of  the  pur- 
chase-money. The  purchase-money  was  borrow- 
ed froin  C.  and  paid  to  the  vendor,  A.  and  B. 
entering  into  a  joint  bond  and  warrant  to  C.  for 
amount  thereof : 

Held,  That  the  instrument  creating  the  trust 
conferred  upon  B.  no  power  to  execute  such  bond 
and  warrant  and  that  therefore  as  to  her,  she 
being  a  married  woman,  the  same  was  void. 

ALASAlilA. 


(JSfupreme  Cburt.) 

Samuel  J.  Bolling  et  al.  v.  Walter  Tate. 
Sureties  on  an  injunction  bond,  conditioned  to 
pay  the    defendant  aU  damages  and  costs    he 
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may  sustain  by  the  wrongful  suing  out  of  the 
injunction,  are  liable  for.  reasonable  attorney's 
fses  and  costs  in  the  court  in  which  such  suit  is 
brought,  and  also  for  all  necessary  fees  and  costs 
in  the  Supreme  Court  in  the  event  an  appeal  is 
taken,  notwithstanding  the  condition  of  tne  bond 
was  to  pay  the  defendant  all  damages  sustained 
in  the  event  the  Chancellor  dissolved  the  said 
injunction. 

Ferguson  v.  Baber,  and  Bullock  v.  Ferguson 
are  overruled. 


John  P.  Dickebson  v.  Francis  Conniff  et  al. 

Contracts  with  executors,  trustees  or  guardians 
for  improvements  to  be  made  on  the  premises  of 
the  cestui  aue  trust  impose  upon  such  executors  a 
personal  liabilitv  merely,  and  does  not  bind  the 
land,  unless  such  improvements  be  for  repairs, 
or  they  are  expressly  provided  for  in  the  instru- 
ment creating  the  trust.  Any  interest  such 
trustee  may  have  in  the  trust  estate  improved, 
unless  exempt  from  legal  process,  is  liaole  for 
the  claim  for  such  improvements. 

E.  A.  Steele  et  al.  v.  H.  C.  Graves  et  al. 

Where  an  administrator  makes  a  final  settle- 
ment of  his  administration,  whose  account  is 
properly  stated  and  accepted,  but  no  order  for 
distribution  is  made,  and  subsequently  he  is  ap- 

Eointed  administrator  de  bonis  non  and  charges 
imself  as  such  with  the  decree  against  him  as 
the  ori^nal  administrator,  whicn  charge  is 
allowed  lyv  the  probate  court  auditing  the  ac- 
count :  Sddj  That  the  sureties  on  the  original 
bond  are  released,  and  no  execution  can  issue 
against  them  either  by  themselves  or  jointly, 
with  the  sureties  on  the  second  bond.  The  last 
named  sureties  4re  alone  liable. 


Charles  Roberts  v.  State  of  Alabama. 

On  trials  for  homicide  where  the  circum- 
stances in  evidence  raise  a  case  of  self-defense, 
proof  of  uncommunicated  threats  recently  made 
are  admissible  for  the  purpose  of  showing  the 
quo  animo  of  the  attack  making  the  killing  one 
of  self-defense. 

Uncommunicated  threats  are  frequently  ad- 
mitted corroborating  communicated  ones  already 
in  evidence.  They  are  also  admissible  to  show 
who  was  the  first  assailant. 


Michael  W.  Sherry  v.  Jesse  D.  Brown. 

Where  under  an  execution  from  a  justice's 
court  lands  which  embraced  the  homestead  are 
levied  on  in  default  of  i)ersoniU  .property,  the 
right  to  claim  exemption  is  waivea  unless  filed 
with  the  constable  making  the  levy. 

Matthew  J.  Turnley  et  al.  v.  Alexander  B. 

Hana. 

A  court  of  chancery  will  not  protect  one  in  the 
tortious  possession  of  lands  although  he  may 
have  a  perfect  title  to  the  same. 


Mary  Ann  King  v.  Josephine  Martin  et  oL 

Records — Proof  o/— A  record  is  proved  merely 
bv  its  own  production  and  inspection,  whether 
of  the  original  or  of  a  copy,  and  where  authenti- 
cated transcript  discloses  a  clerical  error  in 
a  copy  of  a  record  formerly  before  the  court, 
it  is  said  by  means  of  such  authenticated  tran- 
script, to  correct  itself. 

Civil  Law — Rights  of  heirs  under  the  «afn«.— Un- 
der the  civil  law,  heirs  acquiro  co  instanti  all  the 
rights  of  the  deceased  ancestors;  including  that 
of  posession,  which  is  held  to  oe  continuous  in 
the  person  of  such  heir.  Where  the  rights  of  an 
heir  are  once  fixed  by  the  action  of  a  proper 
court  in  the  State  of  Louisiana  in  regard  to  the 
validity  of  a  will,  they  are  not  changed  because 
of  the  appointment  of  administrator  on  the 
estate  of  the  testator,  who  subsequently  brought 
funds  into  and  died  in  this  State. 

Idem.  Right  of  wife  to  sue  alone.  The  lex  fori 
governs  as  to  all  forms  and  remedies  and  modes 
of  proceedings  in  le^al  actions,  but  the  right  of 
the  wife  to  bring  suit  for  her  '*  separate  estate  " 
applies  only  to  her  separate  estate  created  by 
the  laws  of  the  State  of  Alabama,  ^nd  not  to 
property  acquired  under  the  laws  of  another 
State. 


#  • » 


ILLINOIS. 


{Supreme  Oowrt,) 


The  Bbnbvolemt  Association  of  the  Paid  Fibe  Db- 

PARTMBlfT  OP  CHICAQO  V.  JOHN  A.  PaBWELL,  COMP- 
TROLLER, Ac. — Opinion  by  Dickey,  J.,  affirming. 
Filed  Sept.  26,  1881. 

1  Statute— Repeal  by  other  statute  taking  tie  pitace,-^ 
The  various  provisions  in  tlie  charter  of  the  city  />f  Chi- 
cago, and  amendments  thereto,  for  the  setting  apart  of  a 
portion  of  the  fire  insurance  rates  annually  received  by 
the  city,  and  the  Act  of  March  5, 1867,  creating  the  Be- 
nevolent Association  of  the  Paid  Fire  Department  of 
Chicago,  and  giving  it  the  management  of  the  fund 
arising  from  such  source,  dte.,  if  not  otherwise  repealed 
before  the  time,  have  all  been  superceded  py  the  Act  of 
May  24, 1877,  entitled  "An  Act  for  the  relief  of  disabled 
members  of  the  police  and  fire  departments  in  cities  and 
villages,"  ik  hich  was  intended  as  a  revision  of  all  the 
statutes  on  that  subject. 

2.  This  association  never  held  a  vested  right  to  the 
fund  which,  by  a  clause  in  its  charter,  was  directed  to  be 
paid  over  to  it  by  the  comptroller  of  the  city.  As  to 
that  fund,  this  corporation  was  merely  created  or  selected 
as  a  public  functionary  to  manage  and  apply  the  same, 
and  it  was  liable  to  be  cut  off  or  changed  at  the  will  of 
the  State. 


William  B.  Oaklet  et  al.  v,  Ebmuvd  B.  Hurlbut. 
—Opinion  by  Dickey,  J.,  reversing  and  remanding. 
Filed  Sept. ,  1881. 

1.  (Xofud  on  tiOe—JuriediktUm  of  court  of  equiJtv  to  remove, 
—Under  our  law  a  court  of  chancery  will  not  entertain 
a  bill  to  remove  a  cloud  upon  the  title  of  a  complainant, 
unless  he  is  in  the  lawful  possession  of  the  land»  or  the 
land  is  unoccupied. 

2.  Chaneery-f Laches^  when  a  de/svue.— After  a  delay  of 
more  than  fourteen  years  from  the  sale  of  land  for  taxes, 
permitting  the  purchaser  to  pay  taxes  and  make  improve- 
ments on  The  land,  the  former  owner  will  be  precluded 
from  having  the  sale  set  aside  in  equity  for  a  fraudulent 
combination,  preventing  competition  at  the  sale,  in  the 
absence  of  any  excuse  being  shown  for  the  delay. 
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TiiE  Wrouqrt  Iron  Bridge  Ck>MPANY,  of  Canton, 
Ohio,  v.  The  Co.mmiusioner»  of  Hiohwaym  of  Town 
OF  Utica.  Same  v.  Commissioner  of  Hiohwayh  of 
THE  Town  of  Deer  Park.— Opinion  bv  Mulkby,  J., 
affirming.    Filed  Sept.  26,  1881. 

1.  JBMdenee — Under  generai  issue  m  aseumpsiL — ^Un- 
der the  general  issue  in  assumpsit  it  devolves  upon  the 
plaintiff  to  prove  the  defendant's  promise  as  charged  in 
the  declaration  by  direct  proof,  or  to  show  by  the  evi- 
dence a  state  of  facts  from  which  the  law  will  Imply  such 
promise. 

2.  Pleading— Suffieieney  of  declaration  admitted  by 
vieadmff  the  general  iaeue.— By  pleading  the  general  issue 
in  assumpsit  the  defendant,  as  a  general  rule,  impliedly 
admits  the  legal  sufficiency  of  the  declaration,  and  the 
right  of  the  plaintiff  to  recover,  upon  proof  of  the  f actH 
therein  chai^^.  But  there  are  cases  in  which  notwith- 
standiuff  this  implied  admission,  the  declaration  will  Im 
insuffic^nt  to  support  a  Judgment  for  the  plaintiff. 

8.  Praetiee— Elding  of  facte  by  Appellate  Cnurt  is 
fhuU  and  eondusive.—The  decision  of  the  Appellate  Court 
upon  all  questions  of  controverted  facts  is  made  final 
and  conclusive  upon  this  court  by  the  statute,  except  as 
to  certain  classes  of  cases  enumerated  therein. 

4.  Saine-^What  queHiona  of  fact  are  not  reviewable.— 
The  statutory  provision  making  the  Judgments  of  the 
Appellate  Courts  **linal  and  conclusive  as  to  all  matters 
oifaet  in  controversy,"  embraces  not  only  the  principal 
facts  upon  which  a  right  to  recover  is  claimed,  but  also 
the  evidentiary  facts,  or  facts  which  are  mere  evidence 
of  tlie  principal  facts.  In  other  words,  it  includes  the 
ultimate  facts  to  be  proved  on  the  trial,  together  with 
all  subordinate  facts  offered  as  evidence  of  their  exist- 
ence. 

5.  Same— Inference  aa  to  the  facts  from  a  finding 
agaxnet  pkantijT,— Where  an  issue  or  issues  of  fact  are 
found  affainst  the  plaintiff  by  both  the  Circuit  and  Ap- 
pellate c3ourts,  the  legul  inference  is  that  the  plaintiff 
failed  to  prove  the  principal  facts  upon  which  his  right 
to  recover  rested ;  in  other  words,  that  the  evidentiary 
facts  did  not  sustain  the  principal  or  ultimate  facts. 

8.  Praetiee—Deeieions  qf  Appellate  Cburt  not  eondu- 
sive  on  questions  of  law. — If,  during  the  progress  of  a 
trial,  the  court  improperly  admits  or  excludes  evidence, 
or  otherwise  commits  error,  except  in  passing  upon  ques- 
tions of  fact  in  its  final  determination,  and  such  errone- 
ous ruling,  or  other  error  is  preserved  in  the  record,  and 
the  Appellate  Court  Ikils  to  oormct  it,  it  may  be  done  in 
this  court. 

7.  Same— Mode  of  presenting  and  prserving  questions 
of  law  on  a  trial  by  the  court.— In  a  trial  by  the  court 
uone,  if  the  counsel  has  any  doubt  as  to  the  correctness 
of  the  court's  view  of  the  law  of  the  case,  he  should  pre- 
pare and  submit  written  propositions  of  law  as  he  un- 
derstands it,  to  be  held  or  refused  by  the  court,  and  thus 
preserve  for  review  any  erroneous  view  of  the  law  ap- 
plicable to  the  case  which  the  court  may  entertain. 

8i  Same—Cfeneral  olffeetion  to  evidence  goes  only  to  its 
competency^  ete.— Objections  of  a  general  character  to 
the  admission  of  evidence  will  be  regarded  as  going 
only  to  its  competency  or  relevancy. 


Whaiam  TbubbdaIiB  bt  al.  v.  The  Peoria  Orape 
Sugar  Company.— Opinion  by  Diokey,  J.,  affirming. 
Filed  Sept.  26,  ISBl. 

1.  Jf|^MiMtlbm^Xay<n^ro<{road<racikm  Afreet  6;yoo9Men<o/* 
ejty.— Aoourt  of  equity  will  not  take  Jurisdiction  to  re- 
strain the  laying  of  a  railroad  side-track  by  a  company 
in  the  public  street  fai  front  of  its  property  to  connect 
with  the  main  track  of  a  railway,  under  license  by  the 
dty  council^  by  ordinance,  on  a  bill  by  private  individu- 
als owning  property  in  the  vicinity,  but  not  abutting  on 
the  part  ox  the  street  to  be  used. 

2.  Streets— Damages  by  laying  railroad  track  in.— Any 
damages  that  may  be  sustaineil  oy  property  owners  In  a 
olty  by  reason  of  the  construction  ox  a  railroad  track  un- 
der the  license  of  the  dty  holding  the  fee  of  the  street, 
must  be  sought  in  an  action  at  law. 


Abxab  a.  WSBBTBB  V.  Annib  B.  NioHOLfl  BT  Ai..— Opin- 
ion by  B^OKEY,  J.9  affirming.    Filed  Sept.  26,  1881. 

1.    LeasehoU^Purehaser  off  takes  siuX^eei  to  burdenson 


(tssignor.— The  purchaser  of  a  leasehold  estate  by  a  trans- 
fer of  the  lease  will  be  held  to  notice  of  all  the  provisions 
of  the  lease,  and  as  having  assented  to  tbem,  and  in 
equity  must  be  bound  to  bear  the  burdens  attached  to 
the  estate. 

2.  Chancery — Jurisdiction — Enforcing  payment  of  note 
by  assignee. — When  vacant  lots  have  been  leased  at  a 
yearly  rental,  the  contract  reserving  a  lien  upon  all  im- 
provements to  be  made  upon  the  same  for  the  rent,  the 
insolvency  of  the  lessee  and  his  assignment  of  the  lease 
to  a  non-resident,  who  neglects  to  pay  the  rent,  suffers 
the  property  to  be  sold  for  taxes,  and  threatens  to  re- 
move the  improvements,  will  give  a  court  of  chancery 
Jurisdiction  to  enforce  payment  of  the  rent  by  sale  of 
the  improvements,  and  the  appointment  of  a  receiver  to 
collect  rents  of  the  occupants  under  the  assignee. 

8.  Lien — By  contract  on  property  not  in  being  at  the 
titne. — Courts  of  chancery  will  recognize  the  force  of  con- 
tracts for  the  creation  of  a  lien  on  personal  property  not 
at  the  time  in  esst^  and  enforce  them,  when  there  are  no 
intervening  rights  to  be  affected.  The  statute  relating 
to  chattel  moitgages  has  no  application  to  such  a  case. 

4.  Lease — Assignee  when  bound  by  readjustment  of  rent 
on  renewal  as  per  original  lease. — Where  a  lease  of  lots 
for  a  term  of  years,  provided  for  a  removal  for  a  like 
term,  upon  the  expiration  of  the  first  term,  the 
amount  of  the  rent  to  be  adjusted  by  the  County 
Court  by  an  appraisal  6f  the  property,  and  a  pur- 
chaser of  the  leasehold  estate  was  notined  of  the  pro- 
ceeding to  readjust  the  rent,  and  attorneys  employea  by 
her  wdre  heard  in  the  name  of  the  original  lessee,  and 
she  acquiesced  in  the  rate  so  lixed  by  paying  rent  under 
the  renewal,  such  assignee  of  the  lien  will  be  held  bound 
by  the  new  rate. 

5.  Ootitract — Ikttnages^  recoveraJble  for  failure  to  pay 
taxes. — When  a  lessee  of  premises  agrees  to  pay  all  taxes 
upon  the  premises,  but  neglects  to  do  so,  and  they  are 
sold  for  taxes,  the  lessor  will  not  be  limited  under  the 
contract  to  a  recovery  of  the  amount  of  the  taxes  due  at 
the  sale,  but  may  recover  the  sum  paid  by  him  in  re- 
demption. By  neglecting  to  pay  the  taxes  the  lessee  be- 
comes chargeable  xor  all  the  consequences  naturally  aris- 
ing therefrom. 


There  are  more  than  a  thousand  cases  on  the  calendar 
of  the  Supreme  Court  of  the  United  States— as  much 
work  as  the  Court  could  properly  dispose  of  in  five 
years ;  this  statement  is  suffident  to  satisfy  every  re- 
flecting person  of  the  absolute  necessity  of  immediate 
legislation  respecting  this  Court. —  Washxngion  Law  Mo- 
porter, 


♦  #  » 


SUPREME  COURT  OF  OHIO. 


O'JkJMTJJk.'. 


Hon.  W.  W.  BoYNTON,  Chief  Justice :  Hon. 
John  W.  Okey,  Hon.  William  White,  Hon.  W. 
W.  Johnson,  Hon.  Geo.  W.  McIlvaine,  Judges. 


Tuesday,  November  1, 1881. 

GENERAL  DOCKET. 

Ko.  6H*  lAke  Shore  &  Michigan  'Southern  Railroad 
Co.  V.  John  C.  Hutohins.  guardian  Ac.  Error  to  the 
Court  of  Common  Pleas  of  Cuyahoga  County.  Reserred 
by  the  district  court. 

McIlvainb,  J.    Held  : 

1.  A  petition  by  a  guardian  alleged  that  his  wards 
were  owners  in  fee  simple  of  a  certain  woodland,  that  the 
timber  thereon  was  cut  down  and  removed  by  a  person 
unknown  and  without  any  authority  whatever,  and  that 
the  same  was  taken,  used  and  possessed  for  its  own  use 
and  without  any  authority  whatever  by  a  certain  rail- 
road company,  which  company  was  afterwards  consoli- 
dated wltn  other  railroad  companies,  under  and  by  the 
name  of  the  defendant,  and  that  by  reason  of  the  conver- 
sion by  said  lirst  named  company  his  wards  were  greatlv 
damaged,  Ac,,  praying  Judgment  against  the  oonsoli- 
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dated  company,  Ac  Held :  That  on  demurrer,  the  pe- 
tition stated  sufficient  facts  to  constitute  a  cause  of  action 
for  the  conversion  of  personal  property. 

2.  Where  a  discretionary  power  to  sell  lands  is  given 
by  a  will  to  the  testator,  such  discretion  cannot  be  dele- 
gated. But  where  an  attorney  in  fact  of  such  executor 
aasuYnes  to  make  such  sale,  the  subsequent  receipt  of  the 
purchibe  money,  by  the  executor,  is  an  adoption  and 
ratification  of  the  sale,  and  is  equivalent  to  the  exercise 
of  tlie  discretion  by  the  executor  himself. 

8.  A  Judgment  determines  the  rights  of  the  parties  ac- 
4sording  to  the  facts  stated  in  the  pleadings ;  and  if,  after 
issue  joined,  a  change  takes  place  in  the  nffhtfc  of  the  par- 
ties, it  must  be  shown  by  supplemental  pleading,  otner- 
Inrise  it  should  be  disreffardea. 

4.  In  an  action  for  tne  conversion  of  chattels  aeainst 
an  innocent  purchaser  from  a  person  who  had  previously 
converted  the  property  to  his  own  use.  and  haa  afterward 
added  to  its  value  by  nis  own  labor,  the  measure  of  the 
damages  Is  the  value  of  the  chattels  when  first  taken  from 
the  owner,  whether  the  first  taker  was  a  willful  or  an  in- 
voluntary trespasser.  L.  S.  d^  M.  S.  R.  R.  Co.  t*.  Hutch'- 
ins,  32  Ohio  St.  571,  approved. 

Judgment  reversea  for  error  in  the  charge  restricting 
the  damages  to  the  value  of  the  trees  while  standing,  in- 
stead of  their  value  when  severed  from  the  land,  unless 
delbndant  in  error  waives  the  error  in  the  charge.  If 
such  waiver  is  entered  within  30  days,  Judgment  will  be 
affirmed. 

BoYHTON,  0.  J.,  and  White,  J.,  dissented  from  the 
foarth  proposition. 

87.  Swift's  Iron  and  Steel  Works  v.  Dewev,  Vance  A 
Co.    Error  to  the  Superior  Court  of  Cincinnati. 

Oket,  J. 

1.  D.  agreed  in  writing  to  deliver  to  S.  a  certain  Quan- 
tity of  iron  ore,  at  a  specified  price  per  ton,  "  on  the  land- 
ing at  C,"  and  gave  him  an  order  therefor,  and  8. 
brouffht  an  action  on  the  agreement,  alleging  that  D.  re- 
fused to  deliver  the  ore:  ^eld,  it  is  competent  to  show 
that  by  the  settled,  uniform  usage  at  C.  well  known  to 
the  parties  when  they  contracted,  one  holding  such  order 
is  entitled  to  have  tne  ore  taken  from  the  pile  on  the 
landing  and  placed  in  his  boats ;  that  ore  is  not  permitted 
to  be  removed,  nor  is  it  practicable  to  remove  It,  In  any 
other  manner :  and  that  the  ore  is  weighed  when  it  is 
carried  in  the  boats  to  its  destination,  and  then  payment 
therefor  is  made. 

2.  In  an  action  for  refiising  to  deliver  ore,  prosecuted 
on  an  agreement  in  the  same  form,  it  appeared  that  the 
seller  resided  at  another  place,  where  he  ref need  to  deliver 
such  order,  and  informed  the  purchaser  that  he  would 
not  comply  with  the  agreement :  Held,  that  it  was  not 
necessary  for  the.  purchaser,  after  such  refusal  by  the 
seller,  to  take  boats  to  C.  for  the  ore,  or  demand  the  ore 
at  C.,  the  purchaser  being  able  and  willing  to  comply 
with  such  agreement  as  it  existed  in  view  of  the  usage. 

Judgment  affirmed. 

78.  The  Western  Union  Telegraph  Company  v,  Oiles 
O.  Qriswold  et  al.  Error— Reserved  in  the  District  Court 
of  Cuyahoga  County. 

BoTMTON,  C.  'j.    Held  : 

1.  While  a  telegraph  company  may,  by  speda]  agree- 
ment, or  by  reasonable  rules  and  regulations,  limit  its 
liability  to  damages  for  errors  or  mistakes  in  tiie  trans- 
mission and  delivery  of  messages,  it  cannot  stipulate,  or 
provide,  for  immunity  from  liability,  where  the  error,  or 
mistake,  results  from  its  own  negligence.  Such  a  stipu- 
lation, or  regulation,  being  contrary  to  public  policy,  ia 
void. 

2.  Where  in  an  action  against  the  company  for  damages 
resulting  from  an  inaccurate  transmission  of  a  message, 
such  inaccuracy  is  made  to  appear,  the  burden  of  proof 
is  on  the  company  to  show  that  the  mistake  was  not  attri- 
butable to  its  fault  or  negligence. 

8.  The  plaintiff's  agent  sent  to  them  from  Woodstock 
Ontario,  a  message  in  these  words:—*'  Will  you  give  one 
fifty  for  twenty-five  hundred  at  London.  Answer  at 
once,  as  I  have  only  till  night.'.'  The  court  instructed 
the  iury  that  the  message  was  not  in  cipher  or  obscure, 
within  the  meaning  of  a  stipulation  in  the  agreememt 
under  which  the  message  was  sent,  that  the  company 
umed  no  liability  for  errors  in  cipher  or  obscure  mes- 


MOTION  DOCKET. 

No.  l.*)!.  Huiiry  Iloncy  v  John  W.  fromell.  Motion 
to  dismiss  cause  ifo.  280  on  the  General  Docket  for  want 
of  printed  record  as  required  by  the  statute.  Motion 
granted. 

155.  German  Aid  Society  v,  Anna  Kummer.  Motion 
to  dismiss  cause  No.  1036  on  the  General  Docket  for  want 
of  printed  rec*ord  as  required  by  statute.  Motion  granted 
ana  counter  motion  for  leave  to  file  printed  record  over- 
ruled. 

183.  Andrew  S.  Core  v.  The  West  Virginia  'OH  and  Oil 
Liands  Company.  Motion  to  dismiss  cause  No.  1110  on 
the  General  Docket  for  want  of  printed  record  as  re- 
quired by  statute.    Motion  overruled. 

184.  Andrew  S.  Core  v.  The  West  Virginia  Oil  and  Oil 
L*ands  Company.  Motion  to  dismiss  cause  No.  1096  on 
the  General  Docket  for  want  of  printed  record.  Motion 
overruled. 

187.  W.  W.  Gilllland  et  al.  v.  Eva  Reynolds  et  al.  Mo- 
tion to  dispense  with  printing  in  causes'^Nos.  1197  and  1198 
on  the  General  Docket.    Motion  granted. 

188.  Cyrus  H.  Coy  v,  Phillip  W.  Smith.  Motion  to 
dismiss  cause  No.  937  on  the  General  Docket  for  want  of 
necessary  parties.  Ordered,  that  plaintiff  in  error  make 
the  stocK holders  charged  by  the  decree,  defendants  in 
error  within  60  days,  otherwise  the  petition  will  be  dis- 
missed. 

189.  J.  B.  Bradinff  et  al.  v,  John  Zollinger  et  aL  Mo- 
tion to  dismiss  cause  No.  639  on  the  General  Docket  for 
failure  to  comply  with  former  order  of  the  court  respect- 
ing printing  of  record.    Motion  granted. 

190.  Andrew  S.  Core,  v.  West  Virginia  Oil  and  Oil 
Ijands  Company  et  al.  Motion  to  extend  time  for  fil- 
ing printed  record  in  No.  1096  on  the  (General  Docket. 
Motion  granted  and  leave  to  file  printed  record  in  ten 
days. 

191.  Andrew  S.  Core  v.  West  Virginia  Oil  and  Oil 
Lands  Company.  Motion  to  extend  time  for  printing 
record  in  No.  1110  on  the  General  Docket.  Motion 
granted  and  leave  to  file  printed  record  in  ten  daya. 

193.  Levi  Croll  et  al.  v.  Village  of  Franklin.  Motion 
to  take  cause  No.  867  on  the  General  Docket  out  of  Its 
order.    Motion  overruled. 

194.  J.  H.  Devereux  et  al.V  Hugh  J.  Jewett,  as  trustee, 
et  al.  Motion  for  leave  to  file  a  petition  in  error  to  the 
Court  of  Common ^leas  of  Franklin  County,  and  to  take 
cause  out  of  its  order  for  hearing.  Motion  granted. 
Stay  bond  950,000,00  conditioned  to  pay  aU  damages  de- 
fendants may  sustain  if  the  order  sought  to  be  reversed 
shall  be  affirmed. 

195.  David  Curtiss,  administrator,  v.  Martha  E.  Greg- 
ory. Motion  for  leave  to  file  a  printed  record  in  cause 
No.  1124  on  the  General  Docket.  Motion  granted, 
printed  record  to  be  filed  by  December  1, 1881. 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Nov.  2, 1881.] 
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Wd,— That  the  instruction  was  oorreclt. 
Judgment  affirmed. 


1204.  Ohio  ex  rel.  Attorney  General  v.  William  H. 
Vanderbilt  et  al.  Quo  Warranto.  Hon.  Geo.  K.  Nash 
for  the  State. 

1206.  Joseph  A.  Moore  v.  James  H.  Dunn.  Error  to 
the  District  Court  of  Brown  County.  Loudon  A  Young 
for  plaintiff;  Thomas  A  Thomas  for  defendant. 

1206.  Isaac  Robb  v.  J.  N.  Morrow  et  al.  Error  to  the 
District  Court  of  Highland  County.  Alphonso  Hart  for 
plaintiff. 

1207.  Henry  S.  Call  et  al.  v.  The  Manufaoturing  Asso- 
ciation, Seymour,  Sabine  A  Co.  Error  to  the  DistHct 
Court  of  Putnam  County.  Krauss  A  MoClnre  for  plaint- 
iSk;  C.  J.  Swan  for  defendants. 

1206.  Gtortrude  March  et  al.  v,  Aaron  Albert.  Frror  to 
the  District  Court  of  Knox  c»ounty.  W.  C.  Cooper, 
and  McClellan  others  for  plaintiflh ;  iJevln  A  Curtiaa  for 
defendant. 

1209.  Jacob  C.  Yoho  v.  Thomas  McGover.  Error  to 
the  District  Court  of  Noble  County.  Hunter  A  Mallory 
for  plaintiff;  Belford  A  Okey  for  defendant. 
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COLUMBUS,  OHIO, 


NOV.  10,  1881. 


Hon.  Nicholas  Lonqworth  arrived  in  Co- 
lumbus, Monday  evening  last,  and  yesterday 
took  his  seat  as  one  of  the  Judges  of  the  Su- 
preme Court. 


UNIVERSAL  MARRIAGE. 


In  the  connubial  joys  to  which  every  age  and 
nation  bears  witness,  the  vast  majority  of  this 
globe's  inhabitants  must  have  participated,  from 
one  era  to  another,  with  a  certain  voluntary  ad- 
justment of  the  reciprocal  burdens,  such  as  re- 
lieved both  husband  and  wife  of  a  sense  of  bond- 
age to  one  another.  And  thus  have  the  inequal- 
ities, the  hardships  of  marriage  codes  proved  less 
in  practice  than  in  literal  expression.  For  what- 
ever the  apparent  severity  of  the  law,  human 
nature,  or  love's  divine  instinct,  works  in  one 
uniform  direction,  namely  :  towards  uniting  the 
souls  once  brought  into  the  arcana  of  married 
life  in  an  equally  honorable  companionship. 
Woman's  weakness  has  been  her  strongest 
weapon;  where  her  influence  could  not  over- 
flow, it  permeated ;  and  if  her.  life  had  been, 
legally  speaking,  at  her  husband's  mercy,  her 
constant  study  to  please  has  kept  him  generally 
merciful.  She  has  not  been  superior  to  her  race 
and  epoch,  but,  on  the  whole,  as  well  protected, 
as  well  advanced  in  her  day  as  those  of  the  other 
sex.  Except  for  this,  the  wife's  lot  must  have 
been  miserable  in<1eea,  even  under  the  most  civ- 
ilized institutions  ever  established.  Codes  and 
the  experience  of  nations  in  this  respect  show 
strange  inconsistencies :  laws  at  one  time  degrad- 
ing to  woman,  and  yet  marital  happiness ;  laws, 
at  another,  elevating  her  independence  to  the 
utmost,  and  yet  marital  infelicities,  lust,  and 
bestiality. 

•Marriage  among  the  ancient  nations,  and  in 
the  rudest  types  of  modern  society,  tends  to  se- 
clude from  the  world  the.  individual  woman  at 
an  early  age,  that  she  may  with  docility  fulfill 
the  desires  of  her  lord,  and  bear  him  children. 
He  may  be  a  poly  gam  ist,  and  enjoy  concubines, 
but  her  chastity,  ner  singleness  of  devotion,  is 
rigidly  insisted  upon.  His  life  may  be  public, 
but  hers  is  stricUy  private.  He  sits  in  the 
market-place,  while  she  stays  at  home  :  her  veil 
disguises  her  features  whenever  she  goes  abroad ; 
domestic  service,  cookery,  trifling  accomplish- 
ments, constitute,  with  religion,  her  sole  educa- 
tion. Her  daughters  she  trains  up  to  be  as  com- 
pliant to  man's  rules  as  herself ;  and  her  husband, 
meantime,  invested  with  the  power  of  life  ana 
death  over  wife  and  daughters,  is  applauded  by 
society  if  he  slays  the  fOim^r  when  she  is  guilty 
of  adultery.  In  the  East,  amon^  both  Jews  and 
Moslems,  the  husband  is  to  this  day  permitted 
to  divorce  his   wife  at  sole    discretion,  being 


*  merely  required  to  give  her  a  writing  which 
states  the  fact  and  the  cause  of  casting  her  off: 
ami  the  only  native  women  with  genuine  social 
fn<^^;'»in  in  India  have  been  the  prostitutes. 
(See  \'an  Lenncp's  Bible  Lands;  Butler's  Land 
of  the  Veda.) 

Nevertheless,  inclination  aids  religion  in 
keeping  Uie  Eastern  widow  reverentiid  towards 
her  deceased  spouse;  for  his  sake  the  Hindoo 
relict  devotes  the  rest  of  her  life  to  misery,  and, 
until  the  British  government  interposed,  against 
her  onn  wishes,  would  burn  herself  upon  his 
funeral  pile.  Jewish  history  supplies  illustri- 
ous examples,  from  both  seizes,  of  aomestic  love 
and  confidence.  And  the  most  superb  mauso- 
leum this  world  contains  was  built  by  a  sover- 
eign of  India  to  commemorate  to  posterity  the 
virtues  and  worth  of  his  departed  spouse. 
(Ibid.) 

The  Roman  Empire,  the  successor  of  a  once 
robust  republic,  absorbed  gradually  into  its  jur- 
isprudence all  the  treasured  wisdom  of  the 
heathen  world.  H^e  we  may  contemplate  the 
most  remarkable  series  of  experiments  ever  pei^ 
formed  upon  the  institution  of  marriage. 
Polygamy  was  unknown;  and  by  solemn  rites, 
emblematic  of  the  mystic  union  of  mind  and 
body,  the  individual  man  and  woman  were  set 
apart  for  one  another  in  primitive  times  to  be- 
come partners  for  life.  But  in  those  earlier  rude 
but  progressive  centuries,  both  under  Numa  and 
the  consuls,  the  Roman  union  was  legally 
unequal ;  the  husband  took  a  youns  girl  in 
marriage  when  he  could  readily  mold  her  to  his 
will,  and  exercised  the  Oriental  jurisdiction  of 
life  and  death,  bein^  lord  of  her  person  and  sole 
master  of  her  acquisitions.  In  the  new  servi- 
tude which  she  embraced  when  she  left  her 
father's  house  to  become  a  maierfamiiicu,  the  Ro- 
man maiden  acquired,  as  Gibbon  expresses  it, 
the  strange  character  of  sister  to  her  own  child- 
ren and  of  daughter  to  her  husband  and  master. 
(4  Gibbon's  Rome,  chap.  44.)  Nevertheless,  all 
contemporary  narratives  attest  the  purity  of 
domestic  life  amons  the  republican  Romans,  the 
health  and  vigor  of  their  progeny,  and,  what  is 
of  more  significance,  the  strong  and  wholesome 
influence  which  woman  exerted  in  the  familv  as 
educator  of  both  husband  and  children,  ana  in 
the  State  itself.    Rulers  were  deposed  and  the 

government  reconstructed  to  avenge  the  sullied 
onor  of  a  wife  or  virgin  daughter.  So  power- 
ful had  woman's  influence  become  after  the 
Punic  triumphs,  and  in  the  palmy  days  of  the 
republic,  that  her  wishes  were  indulged  for  a 
freer  and  more  equal  marriage  relation  before 
the  law.  The  old  nuptials,  formerly  celebrated 
by  the  pontiffs,  fell  into  disuse ;  and  man  and 
woman  subscribed  to  a  marriage  contract  which 
protected  the  wife's  estates  against  the  husband, 
prohibited  mutual  gifts,  and  rendered  the  mis- 
conduct of  either  spouse  a  just  ground  for  legal 
redress.  Marriage  and  religion  now  became  in 
a  measure  disconnected,  and  the  sexes  embarked 
their  affections  for  the  first  time  upon  a  sort  of 
rational     partnership   for    conjugal    purposes, 
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wherein  the  more  delicate  spouse  became  trans- 
formed from  legal  pupil  to  legal  companion  of 
the  stronger.    (Ibid.) 

From  this  new  experiment  might  have  been 
anticipated  the  happiest  results :  mutual  eleva- 
tion and  refinement,  the  household  directed  by  a 
combined  intelligence,  children  born  and  reared 
under  equal  parental  counsels,  connubial  peace 
fortified  by  justice,  the  adoration  of  woman  in- 
creasing as  her  angelic  mission  to  society  be- 
came enlarged.    Such,  however,  was  not  the  ac- 
tual issue.    The  depravity  of  one  sex  increased 
with  the  depravity  of  the  other.    Matrimonial 
interests  clashed ;  the  sanctity  of  the  home  de- 
clined rapidly;  the  humbler   conjugal    duties 
were  ill  performed;  upon  unwelcome  children 
were  visited  the  sins  of  parents  who  had  mar- 
ried out  of  ambition,  pleasure,    the    greed   of 
dowries,  or  absurd   caprice,   and  who  rebelled 
equally  at  a  touch.    For  more  than  five  hun- 
dred years  previous,  the  husband  had  scarcely 
ever  exercised  his  tyrannical  privilege  of  put- 
ting ayvay  the  wife;  but  now,  the  novel  princi- 
ple i>eing  established  that  marriage,  like  other 
contracts,  might  be  readily  rescinded  for  cause  on 
either  side,  the  divorce    practice    became    en- 
larged, to  the  disgrace  alternately  of  one  and  the 
other  spouse,  until,  long  after  the  republic  had 
collapsed  under  the  prodigious  load  of  marital 
unfaithfulness,   gross    materialism,    sensuality, 
unbridled  desire,  a  mouldering  patriotism,  and 
that  universal  corruption  of  manners  and  mor- 
als which  foreign  conquest  hastened  rather  than 
retarded,  a  line  of  Roman  emperors  might  be 
seen  relaxing  and  repressing  in  turn  the  license 
of  divorce,  and  applying  various  nostrums  to 
the  diseased  core  of  society.    Males  were  obvi- 
ously reluctant  to  marry,  when  Augustus  urged 
them  on  the  subject.    Kestrained,  moreover,  by 
maxims  which  equally  forbade  incest  and  for- 
eign intermixture,  so  far  as  contracting  le^al 
marriaee  was  concerned,  the  proud  Roman  citi- 
zen had  meantime  habituated  himself  to  concu- 
binage, enjoying  in  the  companionship  of  some 
faithful  consort  of  humbler  rank  many  of  the 
comforts  usually  associated  with'  domestic  life, 
without    risking    his    independence   upon    an 
equal  marriage  with  an  imperious  woman  of  his 
own  station.    It  was  by  means  of  .this  secondary 
sort  of  union,  which  for  nine  centuries  of  the 
empire  scandalized  the  noble  matrons  of  Rome, 
that  men  manifested  their  patural  preference 
for  partners  in  life  whom  they  might  command, 
but  to  whose  faithfulness  and  soft  endearments 
their  hearts    were  sure  to  yield.    The    philo- 
sophic Antoninus,  best  of  rulers,  set  the  example 
of  such  connections;  and  the  concubine,  infei^ 
ior  in  station,  doubtless,  to  the  wife,  but  Vet  far 
iiaperior  to   the    prostitute,  saw  her  offipring 
sometimes  legitimated  by  later  nuptials,  or  an 
act  of  adaption,  and  legallv  distinguished  under 
all  circumstances  from  the  miscellaneous  pro- 
creation of  those  vil^,  child-destroyins  times  by 
the  epithet  of  naturaif  and  by  parti^  rights  of 
legal  succession.    (4  Gibbon's  Rome,  chap.  44.) 

^'A  specious  theory,"  observes  the  historian, 


"  is  confuted  by  this  free  and  perfect  experiment, 
wtiich  demonstrates  that  the  liberty  of  divorce 
does  not  contribute  to  happiness  and  virtue. 
The  facility  of  separation  would  destroy  all 
mutual  confidence,  and  inflame  every  trifling 
dispute ;  the  minute  difierence  between  a  hus- 
band and  a  stranger,  which  might  so  easily  be 
removed,  might  still  more  easily  be  forgotten." 
(Ibid.) 

Whether,  in  setting  at  naught  that  identity 
of  interests  which  is  essential  to  domestic  hap- 
piness, the  later  Roman  scheme  was  fatally  de- 
fective, or  this  conjugal  decay  was  due  to  causes 
more  latent,  need  not  here  be  discussed.  Cer- 
tain it  is,  however,  that  wide-spread  incestuous 
intercourse,  licentiousness  most  loathsome  and 
unnatural,  followed  in  the  wake  of  marital  in- 
dependence; and  as  the  interests  of  husband 
and  wife  began  to  diverge,  the  bonds  of  family 
afiection  became  weakened.  When  the  empire 
sank  into  utter  dissolution,  woman  possessed  a 
large  share  of  cultivation  and  personal  freedom, 
yet  she  had  touched  the  lowest  depths  of  social 
degradation. 

This  degradation  it  became  the  mission  of  the 
Christian  Church  to  correct,  during  the  lapse  of 
the  Dark  Ages,  by  restoring  the  dignity  of  mar- 
riage— exalting  it,  in  fact,  to  a  sacrament,  and 
dmost  utterly  prohibiting  its  dissolution.  The 
community  or  partnership  system,  moreover, 
which  applies  in  modern  times  to  the  property 
of  a  married  pair  in  countries  like  France, 
Spain  and  Italy,  where  the  influence  of  the 
Roman  jurisprudence  continues,  is  something 
distinct  from  the  civil  law  on  separate  property 
which  prevailed  in  the  age  of  Justinian.  (See 
1  Burge  Col.  &  For.  Laws,  202,  263.) 

The  law  of  England  and  the  United  States  on 
this  topic  is  now  undergoing  a  remarkable 
change,  and  its  principles  are  quite  unsettled  at 
the  present  time  with  reference  to  the  rights 
and  obligations  of  the  married  pair.  This  con- 
fused state  of  the  law  of  husband  and  wife  is 
exhibited  in  a  contest  still  going  on  between 
two  opposing  schemes  for  adjusting  the  property- 
rights  of  the  married  parties.  The  one  is  the 
common-law  scheme;  tne  other ^  resembles  that 
of  the  civil  law.  The  former  is  at  the  basis  of 
our  jurisprudence,  English  and  Aiherican.  The 
latter  has  had  a  powerful  influence  in  modern 
times,  moulding  the  doctrines  of  the  equity 
tribunals  and  shaping  recent  legislation. 

What  are  familiarly  known  as  the  '^  married 
women's  acts,"  the  product  of  our  American 
legislation  since  1848,  and  more  recentljr  en- 
grafted* upon  the  code  of  Great  Britain,  aim  to 
secure  to  the  wife  the  independent  control  of 
her  own  propertv,  and  the  riffnt  to  contract,  sue 
and  be  sued  without  her  husband,  under  reason- 
able limitations.  These  acts,  therefore,  substi- 
tute in  a  great  measure  the  civil  for  the  common 
law.  It  ma^  be  laid  down  that  the  common 
law,  in  denying  to  the  wife  the  rights  of  owner- 
ship in  property  acquired  by  gift,  purchase,  be- 
quest, or  otherwise,  aid  her  injustice,  and  that  a 
radical  change  became  .necessary;  and  this  is 
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shown,  not  only  in  the  legislation  of  our  States, 
but  by  the  fact  that  the  equity  tribunals  grad- 
ually moulded  the  unwritten  law  of  Englaivi  so 
as  to  secure  like  results. 

This  enlargement  of  the  property  rights  of  a 
married  woman  leadSj  in  the  United  States,  to 
practical  abuses ;  but,  regarded  by  itself,  it  can- 
not be  pronounced  mischievous,  so  long  as  legisla- 
tors and  courts  pursue  their  new  course  with 
circumspection.  For,  should  men  of  self-respect, 
avoiding  collision  with  rich  wives,  turn  as  a  last 
resort,  to  poor  girls  instead,  our  marriage  re- 
lations would  be  blessed  indeed.  One  great  dan-, 
ger  to  be  apprehended,  however,  from  all  legisla- 
tion of  this  sort  is,  that  it  will  weaken  the  ties 
of  marriage  by  forcing  both  sexes  into  an  un- 
natural antagonism,  teaching  them  to  be  inde- 
pendent of  one  another,  and  to  earn  their  own 
living  apart ;  another,  that  vulgar  ambition  and 
sensuous  desire  will  corrode  the  hearts  of  both 
man  and  woman,  overlaying  the  better  impulses 
of  their  being.  The  raging  sexual  passion  will 
be  fed,  but  not  the  sacred  flame.  Individualism 
will  usurp  the  place  of  idolatry.  Minds  desirous 
ot  moving  worlds  will  despise  love  and  the  quiet 
hearth-stone. 

And  such,  indeed,  has  been  the  later  tendency 
in  the  United  States,  as  we  may  assume  it  to 
have  been  in  the  Roman  commonwealth.    We 
are  taught  to  regard  our  '^  married  women's  prop- 
erty acts  *'  as  part  of  a  social  revolution  similiar 
to  that  which  Cato  the  Censor  vainly  resisted 
two  thousand  years  ago,    Partaking  in  this  great 
modern  republic,  of  the  impulses  of  the  age  to- 
wards freedom  of  the  individual,  woman  is  seen 
advancing  her  standard  and  demanding  what  no 
government  ever  yet  accorded,  and  human  nature 
itself  proscribes:  that  in  the  community  all  men 
be  regarded  as  brothers  and  all  women  as  sisters, 
and  tnat  the  sexes  be  allowed  to  jostle  through 
life  shoulder  to  shoi}lder,  all  persons  working  out 
the  manifest  destiny  of  this  three-seore  span 
with  equal  opportunities.    Equal  opportunities, 
indeed ;  the  one  united,  the  other  wishing  to  re- 
gard that  as  a  physical  incident  which  nature 
makes  the  chief  function  of  ber  life.    It  is  not 
equality  but  superiority,  of  which  proud  spirits 
are  emulous.    Legislators,  however,  yield   one 
point  after  another,  some  from  conviction  of  jus- 
tice, more  from  policy,  or  that  yery  courtesy  to 
the  sex  which  contraaicts  their  professions.    Ed- 
ucation moulds  the  intellect  while  it  refuses  to 
cultivate  the  morals.    Religion  is  kept  at  the  gatiS 
until  the  liberal  mind  can   wei^h  impartially 
the  respective  merits  of  Brahmmism,  Atheism 
and  Christianity,  which   it  never  will,  because 
the  investigation  is  irksome.     The    penurious 
farmer  is  encouraged  by  his  own  daughters  to 
let  them  see  life;    he  throws  them  upon  the 
world,  like  his  sons,  to  sink  or  swim,  and  gets 
rid  of  their  support.    Youths  of  both  sexes  for- 
sake home  and  the  simple  pleasures  of  the  coun- 
try and  hurry  to  the  perilous  allurements  of  the 
populous  cities.    As  clerks,  shop-waiters,  factory 
operatives,  but  by  no  means  in  domestic  service, 
American  women  mingle    promiscuously  with 


men,  and  the  sexes  throng  in  every  avenue  to 
public  or  private  preferment,  the  one  cheapen- 
ing the  service  of  the  other,  all  rivals  and  fellows, 
with  the  slightest  possible  barriers  to  a  danger- 
ous intimacy.  Licentious  prints  inflame  the 
Sassions;  the  press  propagates  festering  scan- 
als ;  women  discuss  upon  the  rostrum,  before  a 
mixed  audience,  social  problems  at  whose  men- 
tion their  grandmothers  would  have  blushed. 

With  al)  tliis  sexual  freedom,  we  find  that, 
while  intemperance  may  have  decreased  in  the 
United  States,  licentious  crimes  are  on  the  in- 
crease ;  some  theorists,  indeed;  upholding,  in  the 
spirit  of  freedom,  the  right  of  prostitution  by 
common  consent  of  parties.  Marriaees,  too, 
are  inconsiderate;  divorce  laws  become  lax,  and 
divorce  is  constantly  invoked  to  free  those  from 
the  compact  whose  self-will,  petulance,  sordid 
taste,  or  roving  passion  furnisnes  no  slight  ele- 
ment towards  rendering  the  matrimonial  life 
unhappy..  In  the  regulation  of  the  household, 
the  choice  of  visitors  or  guests,  and  the  eduation 
of  children,  the  conjugal  pair  pursue  a  distracted 
rule.  Even  the  "property*  acts"  of  our  States 
tend  to  loosen  the  marriage  singleness  of  purpose, 
by  encouraging  the  wife  to  go  out  one  way  to 
make  her  fortune  while  the  husband  goes  an- 
other to  make  his ;  a  policy  commendable,  per- 
haps, in  theory,  but  in  practice  perverting  the 
rule  of  nature  that  the  one  who  bears  and  nur- 
tures the  children  and  cares  for  them  has  not  only 
a  sphere  which  she  alone  can  fill,  but  earns 
rightful  support  from  the  other,  whose  out-of- 
door  toil  is  manliest  when  bestowed  in  order  that 
wife  and  children  may  share  in  the  recompense. 

There  is  no  social  stability,  no  inseparable  bar- 
rier, between  barbarians  and  the  civilized.  The  - 
race,  vigorous  in  mind  and  bod>^,  rises  to  predom- 
inance, and  sinks  when  that  vigor.is  lost.  Tac-  • 
itus  saw  in  the  savage  Germans,  not  the  Ro- ' 
mans'  masters,  vet  a  race  ol*  men  who  respected  ^ 
the  counsels  ot  their  women,  and  loved  them 
with  tenderness.  But  the  freedom  of  the  Ger- 
man wife  was  not  that  of  the  Roman.  Later 
still,  the  Anglo-Saxon  home  has  been  proverbial^ 
for  peace  and  purity,  with  the  man  as  the 
"house-band,"  binding  all  parts  toeether.  Mar- 
riage, notwithstanding  all  the  female  disabilities 
of  coverture,  stood  well  at  the  common  law.  Nor 
is  it  probable  that,  in  the  American  Union,  well- 
ordered  households,  happy  spouses,  thriving  off"- 
spring,  are  now  in  greater  proportion  to  the  pop- 
ulation than  at  the  commencement  of  this  cen- 
tury. On  the  contrary,  the  progress  of  the  pres- 
ent experiment  in  sexual  freedom  strikingly 
resembles  that  of  Rome.  In  New  England, 
whei'e  the  woman's  cause  receives  the  strongest 
intellectual  impulse,  and  the  females  outnunoiber 
males  in  population  the  proportion  of  divorces 
to  marriages  has  alarmingly  increased  between 
1860  and  1880 ;  men,  and  probably  women,  in- 
cline more  and  more  to  celibacy,  while  among 
those  united  in  wedlock  the  size  of  the 
family  decreases.  Couples  whose  parents  and 
granaparents  had  families  of  a  dozen  or  more 
children,  produce  now  hardly  more  than  one  or 
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two.  (Dr.  T.  D.  Woolsey,  Dr.  Nathan  Allen,  and 
others,  in  various  recent  publications,  have 
commented  upon  these  startling  istatis- 
tics.  North  American  Review,  June,  18SK).) 
What  makes  the  parallel  more  marked, 
continence  has  not  accompanied  the  condition  of 
celibacy.  Apart  from  the  abandoned  criminal 
class  stand  the  women  divorced  from  unhappy 
marriages,  and  maidens  who  are  pushing  in  life 
for  themselves,  both  classes  assailable  Decause 
deprived  of  those  social  safeguards  which  all 
their  sex  need.  One  perceives  in  public  com- 
paratively little  of  that  manlv  courtesy  and  def- 
erence to  ladies  which  was  formerly  character- 
istic of  Americans.  Meantime,  as  statistics  show 
us,  infanticides  and  abortions  multiply,  and  the 
number  of  children  born  out  of  wedlock  increases 
in  proportion.  In  a  word,  indications  are  strong 
that  in  an  old  settled  section  of  this  Union, 
where  the  marriage  relation  was  once  remarkably 
pure,  as  well  as  prolific,  men,  as  in  the  age  of 
Augustus,  are  beginning  to  decline  marriage  for 
the  sake  of  concubinage.  Their  selfishness  de- 
clines the  responsibilities,  and  their  self-respect 
the  possible  mortifications,  of  wedlock  witn  a 
dual  government.  Nor,  probably,  is  this  the 
drift  of  social  events  in  New  England  alone. 

The  conclusions  to  which  the  writer's  investi- 
gation upon  this  subject  conducts  him  are  thes^e: 
Marriage  is  a  relation  divinely  instituted  for 
the  mutual  comfort,  well-being,  and  happiness 
of  both  man  and  woman,  for  the  proper  nurture 
and  maintenance  of  offspring,  and  for  the  educa- 
tion in  turn  of  the  whole  human  race.    Its  ap- 
plication to  society  being  universal,  the  funda- 
mental rights  and  duties  involved  in  this  rela- 
tion are  recognized  by  something  akin  to  in- 
stinct, and  often  designated  by  that  name,  so  as 
to  require  by  no  means  an  intellectual  insight ; 
intellect,  in  fact,  impairing  often  that  devoted- 
ness  of  affection  which  is  the  essential  ingredi- 
ent and  charm  of  the  relation.      Indeed,  the 
rudest    savases    Understand  how  to  bear  and 
bring  up  healthy  ofGspring.    Legal  and  political 
systems  are  accretions  based  upon  marriage  and 
property ;  but  in  the  family,  rather  than  indi- 
vidualism^ we  find  the  incentive  to  accumula- 
tion, and  m  the  home  the  primary  school  of  the 
virtues,  private  and  public.    At  (he  same  time, 
marriage  affords  necessarily  a  discipline  to  both 
sexes ;  sexual  indulgence  is  mutually  permitted 
under    healthy  restraints;    women's  condition 
becomes  necessarily  one  of  comparative  subject- 
ion ;  man  is  tamed  by  her  gentleness  and  the 
helplessness  of  tender  offspring,  and  for  their 
sake  he  puts  a  check  upon  his  baser  appetites, 
and  concentrates  his  affection  upon  the  home  he 
has  founded.    Such  is  the  conjugal  union  in 
what  we  term  a  state  of   nature.    And  now, 
while  man  frames  the  laws  of  that  union,  as  he 
always   does  in  primitive  society,  he  regards 
himself  as  the  rightful  head  of  the  family,  and 
lord  of  his  spouse ;  and  somewhat  indulgent  of  his 
own  errant  passions,  he  makes  the  chastity  of  his 
wife  the  one  indispensable  condition  or  their 
^Mnt  companionship.    She,  on  her-  part,  more 


easily  chaste  than  himself,  views  with  pain 
whatever  embraces  he  bestows  upon  others  of 
her  sex.  Her  personal  influence  over  him,  aU 
ways  strong,  enlarges  its  scope  as  the  State  ad- 
vances in  arts  and  refinement,  until  at  length 
woman,  as  the  maiden,  the  wife,  and  the  madron, 
becomes  intellectually  cultivated^a  recognized 
social  power  in  the  community.  Yearning  now 
for  a  Wider  influence  and  equal  conditions,  her 
attention  strongly  concentrated  upon  the  mar- 
riage relation,  she  seetis  to  make  the  marriage 
terms  equal.  First,  she  desires  her  property  se- 
cured to  her  own  use,  whether  married  or  single; 
and,  indignant  at  the  remedies  afforded  under 
the  law  for  wifely  wrongs,  demands  the  right  of 
dismissing  an  unworthy  husband  at  pleasure. 
Moreover,  as  a  mother,  she  claims  that  tne  chil- 
dren shall  be  hers  not  less  than  the  father's. 
These  first  inroads  are  easily  made,  for  what  she 
demands  is  theoretically  just.  But  just  at  this 
point  the  peril  of  female  influence  is  developed. 
Woman  rarely  comprehends  the  violence  of 
man's  unbridled  appetite,  or  perceives  clearly 
that,  after  all,  in  the  moral  purity  and  sweet- 
ness of  her  own  sex,  such  as  excites  man's  devo- 
tion and  makes  honie  attractive,  is  the  funda- 
mental safeguard  of  life  and  her  most  powerful 
lever  in  socieCy,  besides  the  surest  means  of 
keeping  men  the^elves  continent.  She  for- 
gets, toD,  that  to  protect  that  purity  and  main- 
tain her  moral  elevation,  a  certain  seclusion  is 
needful,  which  seclusion  is  highly  favorable  to 
those  domestic  duties  which  nature  assigns  as 
her  own.  More  is  granted  woman.  The  bond 
of  marriage  being'  loosened,  posterity  degener- 
ates, sodety  goes  headlong ;  and  the  floodgates  of 
licentiousness  once  fully  opened,  the  hand  must 
be  strong  that  can  close  them  again. 

Happiness,  we  may  admit,  differs  with  the 
capacity,  like  the  great  and  small  glass  equally 
full,  which  Dr.  Johnson  mentions.  Yet  mar- 
riage is  suited  to  all  capacities,  and  men  and 
women  are  the  complement  of  one  another  in  all 
ages,  neither  being  greatly  the  intellectual  su- 
perior of  the  other  at  any  epoch,  but  the  man 
always  having  necessarily  the  advantage  in 
physical  strength  and  the  power  to  rule.  The 
best-ordered  marriage  union  for  any  community 
is  that  in  which  each  sex  accepts  its  natural 
place ;  where  woman  is  neither  the  slave  nor 
the  rival  of  man,  but  his  intelligent  helpmate ; 
where  a  sound  progeny  is  brought  up  under 
healthful  home-influences.  The  worst  is  that 
where  conjueal  and  parental  affection  fails,  and 
all  is  discord  and  unrest — a  sea  without  a  safe 
harbor.  To  the  household,  stability  may  prove 
more  essential  than  freedom,  and  woman's  status 
more  (iignified  or  more  degraded,  as  the  case  may 
be,  than  the  law  assumes  to  fix  it. 

In  fine,  society  and  the  Church  should,  while 
elevating  woman,  reconcile  her  to  those  func- 
tions— life-giving,  life-preserving,  educational, 
and  refining — to  which  nature  consecrates  her 
being.  Marriage  should  be  held  the  universal 
state  of  honor,  a  state  of  security,  a  stato  eco- 
nomical for  all  men,  as  compared  with  pampered 
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celibacy.  Both  sexes  should  be  encouraged  in 
constancy,  affection,  and  interdependence.  The 
policy  of  every  government  should  be  to  enxjour- 
age  and  strengthen  matrimony,  before  public 
sentiment  shifts  in  the  direction  of  requiring 
concubinage  to  be  legivlized  in  its  stead.  Such 
is  the  force  of  the  sexual  passion,  we  may  feel 
assured,  that  when  marriage  has  cea.sed  to  at- 
tract mankind,  the  mistress  has  usurped  the 
place  of  the  wife,  even  prostitution  may  become 
the  secret  protest  of  mankind  against  a  prosti- 
tuted marriage. 

James  Schouler. 
SovJthem  Law  Review, 
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Swift's  Iron  and  Steel  Works 

V. 

Dewy,  Vance  &  Co. 


November  1,  1881. 

1.  D.  agreed  in  writinsr  to  deliver  to  S.  a  certain  quan- 
tity of  iron  ore,  at  a  specined  price  per  ton,  "  on  ttie  land- 
ing at  C,"  and  gave  him  an  order  therefor,  and  S. 
brought  an  action  on  the  affreement,  alleging  tiiat  D.  re- 
fused to  deliver  the  ore:  ^eM,  it  is  competent  to  show 
that  by  the  settled,  uniform  usage  at  C,  well  known  to 
the  parties  when  tliev  contracted,  one  holding  such  order 
ia  entitled  to  hnvo  the  ore  taken  from  the  pile  on  tlie 
landing  nnd  placed  in  his  boats ;  that  ore  is  not  permitted 
to  be  removed,  nor  is  it  practicable  to  remove  It,  in  any 
other  manner :  and  that  the  ore  is  wciKhed  when  it  & 
carried  in  the  boata  to  its  destination,  and  then  payment 
therefor  is  made. 

2.  In  an  action  for  revising  to  deliver  ore,  prosecuted 
on  an  agreement  in  the  same  form,  it  appeared  that  the 
sellei^  resided  at  another  place,  where  he  refused  to  deliver 
such  order,  and  informed  the  purchaser  that  he  would 
not  comply  with  the  agreement :  H^d,  that  it  was  not 
necessary  for  the  purcnaser,  after  such  refusal  by  the 
seller,  to  take  boats  to  C.  for  the  ore.  or  demand  the  or« 
at  C,  the  purchaser  being  able  ana  willing  to  comply 
with  such  agreement  as  it  existed  in  view  of  the  usage. 

Error  to  the  Superior  Court  of  Cincinnati. 

On  September  17,  1873,  Dewy,  Vance  &  Co. 
brought  suit  in  the  Superior  Court  of  Cincin- 
nati, against  Swift's  Iron  and  Steel  Works,  a 
corporation,  on  the  following  instrument : 

*'  Alex,  swift,  Pres.  Office  of  Swift's  Iron  and  Steel 

Geo.  E.  Clymer,  Vice  Pres.     Works  No.  26  W.  Third  St., 
Edwin  Smft,  Treaa.  Masonic  Tdmple. 

"Cincinnati,  October  1^  1872. 
"  A,  Swift,  E&j,,  Oineinnatiy    Ohio  : 
"  Dear  Sir: — We  propose  to  deliver  to  you 
on  the  landing  at  Carondelet,  1,000  to  1,200  tons 
Iron  Mountain  ore,  near  St.  Louis,  you  to  take  it^ 
away  during  1872,  paying  for  the  same  $5.50  per 
ton,  cash — it  being  understood  that  you  are  to 
deliver  to  us  next  spring,  at  the  same  place,  the 
same  quantity  of  ore  at  the  same  price. 

**  Yours  trulv 
(Signed,)  "  Dewy,  Vance  &  Co. 

"  Accepted : 

(Signed,)  "  Alex.  Swift,  Pret?L 

The  plaintiff  sought  in  the  action  to  recover 
damages  from  the  corporation  for  its  refusal  to 
deliver  to  them  ore  in  the  spring  of  1873. 

The  corporation  admits  the  non-delivery  of 
the  oro  in  the  spring  of  1873,  and  its  failure  to  | 


draw  an  order  for  ore  on  th^  Iron  Mountain  0>m- 
pany,  but  denies  the  plaintiff  are  entitled  to 
recover,  because  the  contract  is  entire  and  they 
failed  to  deliver  to  the  corporation  oro  in  the 
fall  of  1872,  in  pursuance  of  the  contract ;  and 
for  the  further  reasons  that  the  plaintifi  did  not 
demand  the  ore  to  be  deliverea  in  1873  at  the 
proper  time  or  place,  did  not  have  any  boat  at 
Carondelet  landing  to  receive  it,  and  were  not 
ready  and  willing  U)  pay  for  such  ore :  and,  by 
way  of  counterolaim,  the  corporation  asked  dam« 
ages  for  such  failure  to  deliver  oro  in  1872.  To 
this  counterclaim  there  was  a  reply. 

A  verdict  was  rendered  in  favor  of  Dewey, 
Vance  &  Co.  for  $3,090 ;  and  the  cause  having 
been  reserved  to  the  general  term  on  albotion 
for  a  new  trial,  the  motion  was  overVaied,  and 
judgment  was  rendered  on  the  verdict.  On 
leave,  this  petition  in  error  was  filed  to  roverse 
the  judgment. 

The  material  facts,  either  admitted  or  shown 
by  the  evidence,  are  as  follows :  During  the 
year  1873,  and  during  many  preceding  years, 
Dewy,  Vance  &  Co.  was  a  firm  engaged  in  the 
manufacture  of  iron  at  Wheeling;  bwift's  Jron 
and  Steel  Works  was  a  corporation  engaged  in 
the  manufacture  of  iron  and  steel  at  Cincinnati 
and  Newport ;  and  the  Iron  Mountain  Company 
was  a  corporation  at  St.  Louis,  having  a  monop- 
oly of  the  kind  of  iron  ore  mentioned  in  the 
alQove  agreement. 

The  Carondelet  landing  referred  to  in  the  con- 
tract is  owned  by  the  Iron  Mountain  Company, 
is  situated  on  the  Mississippi  river  within  the 
corix)rate  limits  of  St.  Louis,  and  the  company 
owns  all  the  ore  ever  placed  thereon.  The  ore  is 
kept  in  a  pile,  from  which  the  boats  of  the  com- 
panv's  customers  are  loaded.  No  particular  part 
of  tne  ore  is  set  apart  to  any  customer,  but  the 
loading  is  done  from  that  part  of  the  pile  near- 
est the  boats.  The  ore  is  not  weighed  at  the 
landing,  but  the  weight  is  estimated  by  the  dis- 

Slacement  of  the  boats  when  loaded,  a  memoran* 
um  of  the  weight  thus  approximated  is  made, 
and  that  governs  in  the  settlement  and  payment, 
if  the  ore  or  any  part  of  it  is  lost  in  transit ;  but 
if  none  of  it  is  thus  lost,  the  actual  weight  is 
ascertained  when  the  ore  arrives  at  its  destina- 
tion, and  payment  is  then  made. 

The  Iron  Mountain  Company,  during  the  hil 
or  early  part  of  winter  in  each  year,  sends  a  cir- 
cular letter  to  each  of  its  customers,  fixinja^  the 
price  of  ore  for  the  ensuing  jrear.  The  price  so 
fixed  remains  unchanged  auring  such  yeair.  In 
the  fall  of  1871,  the  company  fixed  the  price  of 
ore  for  1872,  '^  on  the  landing  at  Carondelet,"  at 
five  dollars  and  fifty  cents  per  ton.  Oro  ordered 
in  pursuance  of  such  circular  must:" be  taken 
away  during  such  succeeding  Tear,  as  the  con- 
tract is  cancelled,  at  the  end  of  such  year,  as  to 
any  ore  not  removed.  The  company  never  per- 
mits ore  to  be  taken  from  the  landing  in  any 
other  manner  or  upon  any  other  terms  than  as 
above  stated ;  but  where  a  customer  who  has 
agreed  to  take  ore,  gives  orders  to  others  for  part 
or  all  the  ore  he  contracted  for,  the  company 
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fills  such  orders,  but  still  looks  to  the  customer 
forpayment. 

This  mode  of  dealing  with  respect  to  Iron 
Mountain  ore  at  Carondelet  landing,  has  been 
for  many  years  uniform,  invariable  and  well 
known,  and  the  parties  to  this  suit  were  familiar 
with  the  usage,  when  the  agreement  was  made, 
and  contracted  with  reference  to  such  usage. 

As  early  as  May,  1872,  Swift's  Iron  and  Steel 
Works  had  exhausted  all  the  ore  due  to  it  for 
that  year,  under  its  contract  with  the  Iron  Moun- 
tain Company  made  the  preceding  autumn.  In 
that  month  and  again  in  August,  Mr.  Swift  ap- 
plied to  the  company  for  more  ore,  but  the  com- 
J)any  refused,  as  it  had  contracted  with  others 
or  all  it  could  deliver  during  1872.  In  that  con- 
dition of  things,  Mr.  Swift  applied  to  Dewy, 
Vance  &  Co.  That  firm  had  contracted  with  the 
Iron  Mountain  Company  for  more  ore  than  it  could 
use  during  1872,  and  knowing  that  the  contract 
would  be  cancelled  on  January  1,  1873,  as  to  any 
ore  not  taken  away  in  1872,  it  was  willing  to  let 
Swift's  Iron  and  Steel  Works  have  ore,  provided 
it  could  obtain,  in  the  spring  of  1873,  an  equal 
quanj;ity  of  ore  at  the  price  prevailing  in  1872, 
tnat  is,  at  five  dollars  and  fifty  cents  per  ton,  for 
it  was  then  manifest  that  the  price  for  1873 
would  be  much  higher,  and  in  fact,  in  the  fall  of 
1872    the    Iron    Mountain    Company  fixed  the 

Srice  of  ore  for  1873  at  ten  dollars  per  ton.  lin- 
er these  circumstances,  the  contract  of  October 
1,  1872,  was  made  at  Cincinnati  and  far  the 
reasons  stated,  it  was  advantageous  to  both  par- 
ties. An  order  was  at  the  same  time  delivered 
to  Mr.  Swift  in  the  following  form  : 

"  Alex.  Swift,  Pros.  Office  of  Swift's  Iron  and  Steel 

Geo.  B.  Clymer,  YioePres.     Works.  No,  26  W.  Tliird  St., 
Edwin  Swift,  Treas.  Masonic  Temple. 

**  Cincinnati,  October  1,  1872. 
"  Iron  Mountain  Co,.  St,  Louia^  Mo. 
"Gents:  Please  deliver  to  the  order  of   A. 
Swift,  Esq.,  one    thousand    to  twelve  hundred 
tons  of  iron  ore  out  of  the  quantity  contracted 
for  by  us,  and  oblige,  yours  truly, 

"  Dewy,  Vance  &  Co." 

The  Iron  Mountain  Company  was  immedi- 
ately informed  of  such  order,  and  the  amount  of 
ore  therein  specified  was  placed  on  its  books  to 
the  credit  of  Swift's  Iron  and  Steel  Works. 

The  water  in  the  Ohio  and  Mississippi  rivers 
was  low  in  October  and  the  early  part  of  Novem- 
ber, 1872,  and  no  boats  were  sent  for  the  ore. 
Later  in  November  and  during  December,  the 
rivers  became  so  full  of  ice  that  it  was  impossi- 
ble to  remove  the  ore  by  boat  during  that  year. 
Swift's  Iron  and  Steel  Works  applied  to  the'lron 
Mountain  Company,  while  the  river  was  thus 
filled  with  ice,  for  leave  to  remove  the  ore  in 
some  other  manner  than  by  boats,  but  the  Iron 
Mountain'  Company  declined  to  grant  the  ire- 
quest,  and  the  ore  was  never  obtained.  In  fact, 
there  is  no  other  practicable  wtfv  bv  which  to 
remove  ore  from  the  landing  than  by.boat. 

As  already  stated,  no  ore  was  delivered  to 
Dewey,  Vance  &  Co.  under  the  agreement,  nor 
did  they  receive  any  order  on  the  Iron  Mountain 


Companv  for  ore.  They  demanded  of  Swift's 
Iron  ana  Steel  Works  repeatedly,  at  Cincinnati, 
during  May,  1873,  compliance  with  the  agree- 
ment as  to  the  delivery  of  ore  in  the  spring  of 
1873,  insisting  on  an  order  on  the  Iron  Moun- 
tain Company  for  such  ore.  The  only  reason 
given  for  non-compliance  with  the  demand  yraa 
the  alleged  non-compliance  by  Dewey,  Vaijce  & 
Co.  with  their  agreement  to  deliver  ore  in  1872. 
Dewey,  Vance  &  Co.  were  ready  and  willing  to 
pay  for  the  ore  according  to  the  custom  already 
stated,  that  is,  according  to  weight  as  ascer- 
tainea  on  arrival  of  the  ore  at  its  destination, 
or  in  case  of  the  loss  of  ore  or  any  part  of  it 
while  in  transit,  according  to  its  weight  as  as- 
certained by  displacement,  in  the  way  stated. 

The  objections  of  Swift's  Iron  and  Steel  Works 
to  a  recovery  on  the  part  of  Dewey  Vance  &  Co., 
and  the  grounds  of  recovery  on  the  part  of  the 
former  on  their  counterclaim,  are  presented  in 
exceptions  to  the  refusal  of  the  court  below  to 
give  certain  instructions  to  the'jurv,  and  in  ex- 
ceptions to  certain  portions  of  the  charge  given. 
So  far  as  it  is  necessary  to  state  these  exceptions, 
they  will  be  found  in  the  opinion  of  the  court. 

Hoadly,  Johnson  &  Colston  and  John  Johnston, 
for  nlaintifBs  in  error. 

No  valid  usage  was  shown.  S.  W.  Freight 
and  Cotton  Press  Co.  v.  Standard,  44  Mo.  71 ; 
Ober  V.  Carson,  62  Mo.  209 ;  Inglebright  v.  Ham- 
mond, 19  Ohio  337 ;  Edie  v.  East  India  Co.,  2 
Burr  1216;  Homer  v.  Dorr,  10  Mass.  26;  Frith  v. 
Barker,  2  John  327,  335;  Thompson  v.  Riggs,  5 
Wall.  663;  Robinson  v,  U.  S.  13  Wall.  363;  Savings 
Bank  v.  Ward,  100  U.  S.  166, 206;  Randall  v.  Smith, 
63  Maine  105  :  Eager  v.  Atlas  Ins.  Co.,  14  Pick. 
141 ;  Reed  t;.  Richardson,  98  Mass.  216 ;  Warren 
V.  Franklin  Ins.  Co.,  104  Mass.  518 ;  Hone  v.  Mu- 
tual Safety  Ins.  Co.,  1  Sandf.  137;  Bargett  v. 
Orient  Ins.  Co.  3.  Bosw.  385 ;  Minnesota  Central 
R'y  Co.  V.  Morgan,  52  Barb.  217 ;  Bank  of  Com- 
merce V.  Bissell,  72  N.  Y.  615 ;  Rapp  v.  Palmer,  3 
Watts,  78 ;  Raisin  v.  Clark,  41  Md.  158 ;  Dewees 
V.  Lockhart,  1  Texas  535;  The  PacilSc,  Deady,  17; 
6  South.  L.  Rev.  (N.  S.)  846 ;  Schooner  Reeside, 
2  Sum.  569.  And  see  Tilley  v.  County  of  Cook, 
103  U.  S.  146, 162. 

Follett  &  Cochran,  for  defendants  in  error. 

The  usage  shown  is  part  of  the  contract. 
Broom's  Leg.  Max.  Ch.  x.;  2  Parsons  on  Con.  499, 
535 ;  Starkie  on  Ev.  *  710;  Wigram  on  Ex.  Ev. 
57 ;  Thompson  v.  Riggs,  5  Wall.  663 ;  Barnard  v. 
Kellogg,  10  Wall.  384 ;  Robinson  v,  U.  S.  13  Wall. 
363;  Bradley  v.  PacketCo.,  13  Peters 89; Reed t?.  Ins. 
Co.,  95  U.  S.  23 ;  U.  S.  v.  Peck,  102  U.  8.  64 ; 
Doane  v,  Dunham,  79  HI.  131 ;  Lyon  v.  Culbert- 
son,  83  111.  33;  Bailey  v.  Benselev,  87  111.  556; 
Scudder  v.  Bm^dbury,  106  Mass.  4;23;  McMasters 
V.  Penn,  R.  Co.,  69  Pa.  St  374 ;  Lucy  v.  Green,  84 
Pa.  St.  514 ;  Brackett  v.  Egerton:  14  Minn.  174 ; 
Rindskoff  v,  Barrett.  14  Iowa  101 ;  KarmuUer  t;. 
Kootz,  18  Iowa  352 ;  Hovey  v.  Pitcher,  18  Mo. 
191 ;  Sontier  v.  Kellerman,  18   Mo.  509 ;  Patter- 
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son  V.  Canden,  26  Mo.  18 ;  Gray  v.  Clark,  11  Vt. 
885;  1  Taylor's  Ev.  178;  2  lb.  990,  1002;  Story 
on  Sales,  §  230;  2  Phillips  on  Ev.  726,  787;  1 
Greenleaf  8  Ev.  §§  292,  295;  2  lb.  §  251 ;  Gibson 
V.  Stevens,  8  How.  384 ;  Corbett  v.  Berryhill,  29 
Iowa  157;  Boorman  v.  Johnson,  12  Wend.  573; 
•Stapenhorst  v.  Wolflf,  35  Sup.  Ct.  N.  Y.  25;  Heald 
17.  Cooper,  8  Greenl.  32 ;  Cushing  v.  Breed,  14 
Allen  376 ;  Lockhart  v.  Bonsall,  77  Pa.  St.  53 ; 
Carters.  Phil.  Coal  Co.,  77  Pa.  St.  286;  How  r. 
Barker,  8  Col.  608 ;  Edward*  v.  Smith,  62  Mo. 
119 ;  Hall  v.  Smith,  16  Minn.  58;  Hunter  v.  Salt 
Co.,  14  Mich.  98 ;  Douglass  v.  Garrett,  5  Wis.  85 ; , 
Rice  V.  Cutter,  17  Wis.  351 ;  Lamb  v.  Klaus,  30 
Wis.  94 ,  Lowber  v.  Bangs,  2  Wall.  737.  And 
see  Wiggleworth  v.  Dallison,  1  Smith's  Led.  Cas. 
546;  Benj.  on  Sales  (2  Am.  ed)  §  215,  note; 
Leake  on  Con.  196;  Anson  on  Con.  238;  Bishop 
on  Con.  §§  571,  672. 

Okey,  J. 

The  question  presented  in  this  case  is  whether 
a  purchaser  of  iron  ore,  to  be  delivered  at  a  spec- 
ified place,  may  be  bound  by  usage  as  to  the 
manner  of  delivering  and  place  of  weighing  and 
making  payment  for  the  ore. 

The  written  contract  sued  on  is,  as  we  have 
seen,  an  agreement  on  the  part  of  Dewey,  Vance 
&  Co.,  defendants  in  error,  to  deliver  to  Swift's 
Iron  and  Steel  Works,  plaintiff  in  error,  "on  the 
landing  at  Carondelet,"  at  five  dollars  and  fifty 
cents  per  ton,  cash,  one  thousand  to  twelve  hun- 
dred tons  of  Iron  Mountain  ore,  to  be  taken 
away  by  the  latter  during  the  year  1872 ;  and, 
also,  an  agreement  on  the  part  of  the  latter  to 
deliver  to  the  former,  in  the  spring  of  1873,  at 
'the  same  place  and  price,  the  same  quantity 
of  ore.  If  the  parties  are  bound  by  the  terms  of 
this  contract,  unaided  by  extraneous  testimony, 
it  is  clear  that  the  judgment  is  erroneous.  The 
plaintiff  in  error  demanded  the  delivery  of  the 
ore,  at  the  place  named  in  the  contract,  and 
within  the  time  there  stated,  and  was  then  able 
and  willing  to  pay  for  it,  while  the  defendants 
in  error  did  not  demand  ore  at  Carondelet,  in  the 
spring  of  1873,  nor  were  they  there  ready  to  pay 
for  it  Under  such  circumstances,  looking  alone 
to  the  face  of  the  agreement,  the  defendant  in 
error  would  not  be  entitled  to  recover,  but  the 
plaintiff  in  error  could  maintain  an  action.  Ex- 
traneous evidence,  however,  shows  the  rights 
and  obligations  of  the  parties  to  this  in- 
strument to  be  very  different  from  those  implied 
in  the  absence  of  such  evidence.  Such  evic^nce 
showa  as  we  have  seen,  that  there  is  a  uniform, 
settled  custom  at  Carondelet,  well  known  to  the 
parties,  and  with  reference  to  which  they  con- 
tracted, according  to  which  a  party  holding  such 
an  order  for  ore  as  the  plaintiff  in  error  had,  may 

8 resent  it  to  the  agent  of  the  Iron  Mountain 
ompany,  at  the  landing,  and  have  placed  in 
his  boats,  from  the  pile  there  collected,  the  ore 
specified  in  the  order,  the  Iron  Mountain  Com- 
pany being  the  owner  of  the  landing  and  the 
ore  thereon ;  and  that  pajrment  is  m^e  when 
the  ore  is  carried  by  the  boats  to  its  place  of  des- 
tinaiion   and   there  weighed,  unless  the  ore  or 


part  of  it  is  lost  in  transit,  in  which  case  pay- 
ment is  made  according  to  the  weight  estimated 
from  the  displacement  of  the  boats  at  the  time 
thev  arc  loaded.  It  fiirther  appears,  that  it  was 
well  known  to  both  parties  to  the  contract,  at 
the  time  it  was  made,  that  the  Iron  Mountain 
Company  never  permits  ore  to  be  removed  from 
the  landing  in  any  other  manner  or  upon  anj 
other  terms  or  conditions;  indeed,  that  there  is 
no  other  practicable  mode  of  removing  such  ore. 
The  question,  therefore,  is  whether  it  was  com- 
petent to  show  such  facts  by  such  evidence,  the 
plaintiff  in  error  obiecting :  for  if  it  was,  the 
plaintiff  in  error,  not  being  aoleor  willing  .to  re- 
move the  ore  by  boat,  cannot  recover  dunagos 
for  a  refusal  to  deliver  to  it  such  ore. 

Extrinsic  evidence  is  admissible  to  show  that 
the  parties  to  a  written  agreement  have  con- 
tracted upon  a  common  basis  of  usage,  applicar 
ble  to  the  business  in  which  the  contract  is 
made,  whereby  they  have  impliedly  assented  to 
certain  conditions  not  mentioned  in  the  contract. 
With  respect  to  usage  of  the  character  relied  on 
here,  it  must  appear,  in  order  to  be  valid,  that 
when  the  contract  was  made,  such  usage  uras 
uniform,  well  established,  and  known  to  the  par- 
ties ;  but  that  the  agreement  is  on  its  face  free 
from  ambiguity,  or.  that  such  agreement  with, 
and  the  same  agreement  without  the  incidents 
annexed,  imports  .very  different  rights  and  obli- 
gations, affords  no  valid  objection  to  such  evi- 
dence. In  Humfrey  v.  Dale,  7  E.  &  B.  (90  Eng. 
C.  L.)  266,  Lord  Campbell  said :  '^  In  a  certain 
sense,  every  material  incident  which  is  added  to 
a  written  contract  varies  it,  makes  it  dif- 
ferent from  what  it  appeared  to  be,  and 
so  far  is  inconsistent  with  it.  If  by  the 
side  of  the  written  contract  vrithavA^  you  write 
the  same  contract  with  the  added  incident,  the 
two  would  seem  to  import  different  obligations 
and  be  different  contracts."  And  see  Myers  v. 
Sari,  8  E.  &  E.  (107  Eng.  C.  L.)  806.  The  usaffe, 
however,  must  not  be  inconsistent  with  the 
words  of  the  agreement,  nor  must  it  be  unreas- 
onable; but  the  usa^^e  here  shown  seems  not  to 
be  obnoxious  to  either  of  these  objections. 
Cuthbert  v.  Cumming,  10  Hurl.  &  Gord.  809,  af- 
firmed, 11  lb.  205. 

The  cases  relating  to  usage  of  this  character 
seems  not  to  be  in  entire  harmony.  It  is  diffi- 
cult to  extract  from  them  any  more  definite  rules 
by  which  to  determine  the  validity  of  such 
usage  than  those  already  stated.  It  is  some 
times  difficult,  moreover,  to  determine-whether  the 
la  w,in  a  particular  case,will  or  will  not  permit  such 
proof.  Each  case  must  be  determined  by  itself, 
aided  by  «uch  light  as  may  be  derived  from  the 
judgments  in  other  cases  where  the  facts  are 
analo^us.  Upon  consideration  of ^  the  cases 
cited  m  argument,  and  others^  we  unite  in  hold- 
ing that  the  proof  offered  in  this  case  to  show 
usage  was  competent;  and  there  being  no  sub- 
stantial conflict  as  to  the  facts,  the  rights  of  the 
parties  are  determined  by  such  proof.  As  the 
plaintiff  in  error  never  demanded^  the  ore  upon 
the  order,  though  the  defendants  in  error  wer 
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able  and    willins;  to  deliver  it,  in  pursuance  of 
the  contract  witn    such    incidents   annexed,  a 
right  to  recover  damaees,  with  respect  to  the  ore 
of  1872,  never  accrued  to  the  plaintiff  in  error ; 
and,  for  the  same   reason,  it  is  wholly  immate- 
rial   whether   the  covenants  in  the  agreement 
should  be  regarded  as  dependent  or  independent. 
SOy  it  is  immaterial  whether  the  court  properly 
construed  the  contract,  in  charging  the  jury  that 
if  Dewey,  Vance  &  Co.  were  entitled  to  recover, 
one  thousand  tons  of  ore  would  be  the  basis  of 
such  recovery;  for  if  the  construction  was  erro- 
neous, the  error  was  favorable  to  the  plaintiff  in 
error.    And  these  views  likewise  dispose  of  the 
remaining   question,  as  to  the  right  of  the  de- 
fendants in  error  to  recover  for  the  failure  of  the 
plaintiff  in  error  to  deliver  to  them  ore  in  the 
spring  of  1873,  and  sustain    such  recovery;  for 
tne  ore  could  only  be  obtained  on  the  order  of 
the  plaintiff  in  error ;  and  when  the  defendants 
in  error,  at   Cincinnati,  in   the  spring  of  1878, 
demanded  such  order,  the  plaintiff  in  error  re- 
fbsed  to  give  it,  or  to  comply  with  the  contrftct, 
the  defendants  in  error  being  at  the  time  able 
and  willing  to  comply  with   tne  agreement   in 
accordance  with  its  terms  and  such  annexed  in- 
cidents.   In  view  of  these  facts,  the  defendants 
in  error  were  not  required  to  demand  the  ore  at 
Carondelet  in  the  spring  of  1873,  or  have  boats 
there  to  receive  it.    Lowry  v.  Barrelli,  21  Ohio 
Bt.  824.    And   this   is   not    inconsistent    with 
Howry  v.  Kirk,  19  Ohio  St.  376,  or  Simmons  v. 
Green,  85  Ohio  St.  104. 

The  rulings  in  the  court  below  are  not  incon- 
sistent with  the  views  here  expressed,  nor  is 
there  any  error  in  the  record,  and  therefore  the 
judgment  will  be  affirmed. 

Jud^ent  affirmed. 

[This  case  will  appear  in  37  O.  S.] 


3)i<^c^  'of  ^c<H<Hono. 


WISCONSIN. 


(SupremB  Obvrt.) 


Merbiam  V.  Lynch  and  othebs.    Filed  Septem- 
27, 1881. 

1.  Beplmn. — A  judgment  in  replevin  will  not 
be  reversed  for  a  refusal  to  receive  in  evidence  of 
appellant's  title  a  former  valid  judgment  in  re- 
plevin between  the  same  parties,  where  the  iden- 
tity of  the  property  in  the  two  suits  was  directly 
submitted  to  tne  jurv  upon  evidence  of  a  doubt- 
ful character,  (induaing  the  former,  writ  of  re- 
plevin, and  the  return  of  the  officer  thereon,)  and 
the  jury  were  ini^ructed  that  appellant  was  enti- 
tled to  recover  if  the  property  was  the  same. 

2.  Where  A.  undertakes,  in  a  lawful  manner, 
to  remove  chattels,  as  his  own,  from  the  posses- 
sion of  B.,  and  the  latter  objects  to  his  domp^  so, 
denying  that  A.  has  any  propertv  there,  this  is 
equivalent  to  a  formal  dmana  ana  reftisali 


Rogers  v.  Rogebs.    Filed  September  27, 1881. 

1.  Deedr-Ddivery.—The  legal  eflTect  of  the  de- 
livery of  a  deed  of  conveyance  by  the  grantor  to 
the  grantee,  with  intent  to  pass" the  title,  is  not 
altered  by  its  subsequent  re-delivery  to  and  de- 
struction by  the  grantor. 

2.  The  grantee  in  a  deed  is  not  affected  by  a 
declaration  of  a  trust  as  to  the  lands  conveyed, 
made  by  the  grantor  in  a  separate  paper,  not  re- 
ferred to  in  such  deed,  nor  assented  to  or  even 
known  by  the  grantee  when  he  took  the  title. 

Reiley  v.  Timm,    Filed  September  27, 1881. 

Sfancfer.— While  in  slander,  under  section  2678. 
Rev.  St.,  mitigating  circumstances  not  pleaded 
cannot  in  general  to  shown  by^  affirmative  proof, 
still,  where  plaintiff  has  put  in  evidence  a  fact 
not  pleaded  by  him,  tending  to  create  an  infer- 
ence of  express  malice,  defendant  mav  rebut  that 
inference  oy  evidence  explanatory  of  such  faot. 

Messer   v.   Oestreich.     Filed  September  27, 
1881. 

1.  A  deed  executed  since  the  Revision  of  1878, 
in  the  form  prescribed  for  a  warranty  deed  by 
section  2208,  Kev.  St.,  must  be  regarded  as  con- 
taining the  covenants  named  in  that  section. 

2.  Where  the  description  in  a  deed  of  the  land 
conveyed  is  otherwise  uncertain,  evidence  will 
be  admitted  of  the  state  of  the  property  when 
the  deed  was  executed,  to  aid  in  its  construction. 

3.  Wheje  a  deed  purports  to  convey  a  strip 
of  land  of  a  certain  width  along  a  line  already 
located,  but  without  prescribing  the  lateral 
boundaries  or  designating  the  particular  portion 
of  the  strip  traversed  by  such  line,  if  the  K«"^^ 
thereupon  goes  into  possession  under  such  deed, 
and  designates  the  lateral  boundaries  by  substan- 
tial fences,  and  continues  in  the  exclusive  pos- 
session for  many  years  with  the  acquiescence 
and  consent  of  the  grantor,  this  is  a  practical 

'  construction  of  the  deed,  binding  Upon  the  par- 
ties and  those  claiming  under  them. 

4  It  seems  that  such  a  deed  with  full  cove- 
nants of  warranty,  for  a  valuable  consideration 
paid,  would  be  valid  as  a  covenant,  and,  if  execu- 
ted to  a  railroad  company,  would  authoriie  it  to 
appropriate  such  a  strip  of  land  of  the  width 
named,  along  the  line  already  located,  as  might 
be  necessary  to  the ,  construction  of  its  contem- 
plated road ;  and  that,  after  such  actual  appro- 
priation of  the  land,  the  grantor  yfould  be  «top- 
ped  from  denying  that  he  had  conveyed  it. 

6.  A  prior  valid  deed  to  a  railroad  company  and 
its  assigns  of  a  strip  of  land  along  the  line  of  ita 
railroad,  for  the  uses  and  purposes  of  said  com- 
pany, is  a  breach  of  the  covenant  of  seizin,  inj 
subs^uent  deed  by  the  same  grantor  to  a  third 
person  of  the  parcel  of  land  which  includes  sttch 
strip,  although  the  company  is  in  occupancy  cf 
the  strip  for  the  purposes  of  a  railroad  when  sucli 
subsequent  deed  is  executed.    Knit  »•  McCune, 
22  Wis.  598,  and  Smith  v.  Hughes,  60  Wis.  620, 
distinguished. 
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6.  The  railroad  oompanj,  under  8uch  a  deed, 
has  not  a  mere  easement  m  the  land,  but  the 
absolute  title,  subject  at  most  to  forfeiture  for 
nonuser  or  misuser  J  and  as  the  value  of  such 
possible  forfeiture  is  not  susceptible  of  proof^  it 
9eems  that  the  amount  to  be  deducted  therefor 
from  what  would  otherwise  be  the  measure  of 
damages  for  the  breach  of  a  covenant  of  seizin  in 
the  second  deed,  would  be  merely  nominal. 

7.  Where  the  title  fails  to  only  a  part  of  the 
land  conveved,  the  grantee  mxLy  recover,  in  an 
action  on  Ino  covenants  of  seizin  and  right  to 
convey,  (or  upon  an  agreement  to  convey,)  such 
a  proportion  of  the  whole  consideiration  paid  as 
the  value  of  the  part  to  which  the  title  fails  bore 
to  the  whole  purchase  price  at  the  time  of  the 
purchase,  with  interest  thereon  during  the  time 
ne  has  been  deprived  ot  the  use  d  such  part,  not 
exceeding  six  years. 

OuMZ,  Adm'r,  v.  C,  M.  &  St.  P.  Ry.  Co.     Filed 
September  27, 1881. 

1.  Railroad — Negligence — Compulwry  JVbrwutt — 
A  railroad  company  is  liable  for  injuries  suffered 
in  this  state  by  one  of  its  agents  or  servants  from 
negligence  of  any  other  agent  or  servant  thereof^ 
without    contributory  negligence  on  his  part, 

f  section  1816,  Rev.  St. ;)  and  in  case  of  his  oeath 
rom  such  injury  the  action  may  be  brought  by 
his  personal  representative. 

2.  Where  there  or  two  or  more  lines  of  action, 
any  one  of  which  mav  be  taken,  and  such  an 
agent,  with  ordinary  slcill,  in  the  presence  of 
imminent  danger,  is  compelled  immediately  to 
chooM  one  of  them,  and  does  so  in  good  faith,  the 
mere  fact  that  it  is  afterwards  ascertainea  by 
the  result  that  his  choice  was  not  the  best  means 
of  escape  is  not  sufficient  to  charge  him  with 
negligence.  ^ 

S.  In  this  action  for  injuries  from  negligence 
the  court  did  not  err  upon  the  evidence  (stated 
in  the  opinion)  in  novrnMng  the  plaintiff 


Crambb  and  othebs  v.  Hahaford  and  anothbr. 
Filed  September  27, 1881. 

1-  Directory  Statute — New  Trial — So  much  of 
section  2868,  Rev.  St.,  as  defines  the  time  (20  days 
after  the  term  of  trial)  within  which  the  judse 
must  ^'  file  his  decision  in  writing,"  is  merely 
directory, 

2.  Written  exceptions  to  the  judge's  findings 
cannot  be  considered  on  appeal  unless  inoornora- 
ted  in  the  bill  of  exceptions.  Section  2870, 
Bev.  St. 

3.  Where  the  findings  are  so  indefinite,  in- 
consistent and  contradictory  as  not  to  authorize 
judgment  for  eithei^  party,  a  new  trial  will  be  or- 
dered. 

4.  Under  the  statutes  of  this  state  a  married 
woman,  having  at  the  time  no  separate  estate, 
may  purchase  property  of  any  person  other  than 
her  husband,  entirely  on  credit,  and  thereby 
make  herself  liable  lu  an  action  at  law  for  the 
contract  prioe. 


MICHIGAN. 


iSiq>reme  Cbtirt.) 


Port  Huron  v.  McCall.    Filed  October  12, 1881. 

Bands — Municipal  Powers. — Under  the  provis- 
ion in  the  charter  of  Port  Huron  whidi  em- 
powers the  common  council  to  "  issue  new  bonds 
for  the  refunding  of  bonds  and  evidence^  of  in- 
debtedness alreuy  issued,"  the  common  council 
ma^  issue  new  bonds  to  raise  money  for  the 
satisfaction  of  judgments. 

Municipal  powers  are  to  be  construed  strictly ; 
but  the  reason  for  strictness  has  little  application 
when  they  are  of  a  nature  to  concern  no  one  but 
the  people  of  the  municipalitv;  as  for  example, 
when  the^  relate  merely  to  a  change  in  the  form 
of  municipal  indebtedness.  The  question  in 
such  a  case  is,  what  was  probably  the  legislative 
intent  in  granting  a  power  ? 

If  a  cit^  has  obtained  money  on  a  particular 
construction  of  a  power,  and  then  adopts  a 
difierent  construction  to  avoid  payment,  it  is 
proper  to  give  some  weight  to  the  first  construc- 
tion, if  the  question  is  one  of  doubt. 

Day  «.  Waldbn.    Filed  October  12, 1881. 

EaeeTnent. — An  easement  executed  by  grant  is 
not  lost  by  neglect  of  enjoyment  for  20  years  or 
more,  in  the  absence  ot  any  evidence  of  occu- 
pancv  adverse  to  it. 

Whether  the  owner  of  an  easement  who  has 
permitted  another  without  objection  to  make 
valuable  erections  which  cannot  be  enjoyed  con- 
sistent with  his  use  of  the  easement,  is  not  by 
his  apparent  acquiescence  estopped  from  claiming 
the  easement  afterwards,  quaere. 

An  easement  to  take  water  on  one  tenement  to 
be  used  for  operating  a  mill  on  another,  when 
created  as  an  easement  appurtenant  to  the  mill 
and  not  to  any  describea  parcel  of  land,  is  lost 
when  the  mill  goes  to  decay  or  is  destroyed  and 
not  rebuilt. 


Cuddy  v.  Horn.    Filed  October  12, 1881. 

Injury — Oommon  Carriers. — ^The  rule  by  which 
one  who  rides  in  a  private  conveyance  is  pre- 
sumed to  control  or  oe  identified  with  the  driver 
and  ta  have  no  right  of  action  for  any  injury 
done^  him  by  a  collision  caused  by  the  driver's 
negligence,  cannot  apply  .to  passengers  in  pub- 
lic conveyances,  such  as  railway  cars  or  steam- 
boats, even  though  they  have  chartered  the  con- 
veyance. 

The  master  of  a  vessel  cannot  relieve  himself 
of  responsibility  for  its  safe  management  by 
surrendering  its  control  to  a  charterer. 

Where  a  passenger  in  a  conveyance  can  have 
no  control  over  those  in  charge  of  it,  he  cannot 
be  held  to  be  so  identified  with  them  as  to  be 
considered  a  party  to  their  negligence. 

Passengers  on  a  stean^-yacht  chartered  for  their 
use,  but  not  under  their  control  in  matters  of 
navigation,  have  a  right  of  action   against  its 
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owners  for  injuries  caused  them  by  the  negligent 
management  of  those  in  charge  of  it. 

An  act  wronsfully  done  by  the  joint  agency  or 
co-operation  of  several  persons,  or  done  contem- 
poraneously by  them  without  concert,  renders 
them  liable  either  jointly  or  severally. 

If  a  passenger  upon  one  vessel  is  injured  by 
its  collision  with  another  in  consequence  of  the 
negligence  of  the  officers  of  both,  he  has  a  right 
of  action  against  them  jointly^  and  it  is  for  the 
jury  to  fix  the  liability  where  it  belongs. 

Where  evidence  tends  to  make  out  a  case  for 
the  plaintiff,  its  force  and  effect  is  for  the  jury, 
and  the  supreme  court  will  not  attempt  to  re- 
view or  weigh  it. 

The  limited  liability  act  of  Congress  exempt- 
ing ship-owners  from  personal  liability  for  inju- 
ries caused  by  the  negligence  of  those  in  charge 
of  their  vessels,  does  not  apply  to  boats  navi- 
gating streams  connecting  the  great  lakes. 

QuiNNiN  V,  Reimebs.    Filed  October  12,  1881. 

Village  PtaU — Where  both  parties  to  a  suit  re- 
specting lands  trace  title  through  conveyances 
made  with  reference  to  a  record^  plat,  it  is  im- 
material that  the  plat  was  never  properly  ac- 
knowledged. 

Where  in  platting  a  village  it  turns  out  that 
by  mistake  the  blocks  are  not  so  long  as  the 
plat  represents,  the  deficiency  must  be  appor- 
tioned betweeu'the  lots  of  the  block  according  to 
their  apparent  size  as  shown  by  the  nap. 

And  tnis  rule  will  be  applied  notwithstanding 
the  explanations  upon  the  plat  state  that  all  lots 
are  of  full  size  except  those  made  fraction^  by 
a  named  street ;  it  appearing  that  according  to 
the  plat  such  street  made  certain  lots  fractional, 
and  such  last-mentioned  lots  evidently  bneing  all 
the  explanations  intended  to  except. 

EoGLESTON  V.  Wagner.     Filed  October  12,  1881. 

Real  Estate— ChfUract  of  Sale— Assenting  the  Sign- 
ing  of  InstrumenL — Where  one  is  present  and  dic- 
tates or  assents  to  the  signing  of  an  instrument 
in  his  name,  and  upon  his  behalf,  it  is  a  signing 
by  him,  and  the  authority  of  the  person  penorm- 
ing  the  manual  act  need  not  be  in  writing. 

A  proposal  for  the  sale  of  real  estate,  to  make 
the  description  sufficient  within  the  statute  of 
frauds,  need  not  be  so  particular  as  to  render  a 
resort  to  extrinsic  evidence  unnecessary,  but  the 
terms  may  be  abstract  and  of  a  flrenerai  nature, 
if  sufficient  to  fit  and  comprehena  the  property 
which  is  the  subject  of  the  transaction,  so  that 
with  the  assistance  of  external  evidence  the  de- 
scription without  being  contradicted  or  added  to, 
can  be  connected  with  and  applied  to  the  very 
property  intended. 

To  constitute  a  contract  of  sale,  where  a  propo- 
sition on  one  side,  and  an  alleged  acceptance  on 
the  other,  is  relied  upon,  the  acceptance  must  be 
of  the  proposition  as  made,  and  the  party  cannot 
insist  Upon  anything  more  than  a  compliance 
with  the  original  proposal. 

May  19th  one  partner  made  a  proposal  to  sell 


out  to  the  other  his  entire  interest  in  the  patner- 
ship  business  for  a  certain  sum,  purchaser  to 
assume  all  liabilities.  Subsequently  he  con- 
sented to  keep  such  proposition  open  until  July 
1st,  subsequent  business  to  be  transacted  on  that 
basis.  Before  that  date  considerable  changes 
took  place.  Indebtedness  existing  on  May  19th 
was  paid  oft,  and  the  partner  making  the  pro- 
posal purchased  the  interest  of  the  other,  the 
Dusiness  in  the  meantime  being  continued. 
HeM^  that  the  proposal  was  for  the  interest  as  it 
stood  on  May  19th,  and  the  person  to  whom 
made  could  not,  by  tendering  on  June  30th  the 
amount  agreed  to  be  taken,  insist  upon  a  trans- 
fer of  all  the  other  party's  rights  as  they  existed 
on  said  last-namea  day,  and  that  such  tender 
and  demand  did  not  constitute  an  acceptance  of 
the  proposition  so  as  to  make  a  binding  con- 
tract. 


♦  #♦ 


MINNESOTA. 


{/Sfiqnreme  Court) 


State  ex  rel.  Minnesota  Railway  Construc- 
tion Co.  V.  Town  of  Lake,  Wabasha  County. 
Filed  October  17, 1881. 

Mandamus — Where  a  proceeding  in  mandamus 
was  pending  in  this  court  on  and  before  the 
seventh  day  of  March,  1881,  in  which  there  then 
was  and  now  is  an  issue  of  fact  not  finally  heard 
or  determined,  the  defendant,  under  the  second 
proviso  of  chapter  40,  Laws  1881,  is  entitled,  upon 
the  request  of  his  attorney,  to  have  the  record 
therein  transmitted  to  the  district  court  of  the 
county  in  which  he  resides.  For  such  purpose  a 
town  is  to  be  taken'  as  residing  in  the  county  of 
which  it  is  a  part.  The  record  to  be  transmitted 
consists  of  the  original  papers  in  the  proceedings, 
together  with  certified  copies  or  transcripts  of 
such  proceedings  in  this  court  as  are  not  evi- 
denceu  by  original  papers. 

Simpson  v.  Krumdick.    Filed  October  12,^881. 

Charqe  to  Jury. — ^If,  in  a  charge  to  the  jury,  a 
general  proposition  stated  to  them  is  incorrect, 
but  in  the  specific  instructions,  as  applied  to  the 
facts  of  the  case,  the  correct  rule  is  stated,  so 
that  this  court  can  see  that  the  jury  could  not 
have  been  misled  by  the  erroneous  statement, 
such  erroneous  statement  will  be  disregarded. 
Requests  for  instructions  to  the  jury  held  to  have 
been  properly  refused,  where  tney  assumed  the 
existence  of  disputed  facts. 

Farnham  and    others  v.  Trussell   and   others. 
Filed  October  17, 1881. 

Htuband  and  Wife — Fraudulent  Conveyance. — 
The  plaintiff  claimed  that  certain  lands  were 
conveyed  by  defendant  K.  to  one  T.,  and  by  T. 
to  K.'s  wife,  in  fraud  of  plaintifis,  as  K,'8  credi- 
tors. The  evidence  reasonably  tending  to  show 
that  K.  purchased  the  land  for  his  wife,  and  as 
her  agent ;  that  the  cash  payment  for  the  same. 
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as  well  as  two  deferred  pajrments,  were  made 
with  her  money  and  separate  property;  that  K. 
was  indebted  to  his  wife  in  a  sum  considerably 
exceeding  the  unpaid  portion  of  the  purchase 
money  for  which  K.  had  given  his  note ;  that 
the  title  was  originally  taken  in  K.'s  name, 
without  his  wife's  knowledge  or  consent;  and 
that  the  conveyance  from  K.  to  T.  was  made  for 
the  purpose,  expressly  understood  and  agreed 
upon  between  K.  and  his  wife,  that  T.  should 
convey  to  her,  so  that  the  title  should  come  into 
her  name,  in  pursuance  of  and  to  carry  out  the 
design  of  the  original  purchase, — Aeid,  that  this 
was  sufficient  to  warrant  the  trial  court  in  find- 
ing, in  effect,  that  the  conveyances  were  not 
fraudulent  as  respects  the  plaintiffs,  and  that 
this  action,  which  was  brought  to  subiect  the 
land  to  their  execution  against  K.,  shoula  be  dis- 
missed. 


State  of  Minnesota   ex   rel    Lee    v.    Schaak, 
County  Auditor,  etc.    Filed  October  12, 1881. 

Mandavius — Redemption. — Before  a  writ  of  man- 
damus will  issue  to  require  a  public  officer  to 
do  an  official  act,  ^there  must  be  a  demand  upon 
him  to  do  it.  Where,  at  tax  sale,  land  is  sola  as 
one  tract,  the  owner  of  a  part  of  the  tract  may 
redeem  the  whole,  but  he  cannot  redeem  a  part 
of  it. 


-♦-♦- 


ILLINOIS. 


(Supreme  Court.) 

Obbin  p.  BiSBKLii  V,  Thomas   Lloyd   i?r  Aii.^dpinion 
by  DioKEY,  J.,  affirming.    Filed  Sept.  26,  1881. 

1.  Zetue—Ckmstructum  as  to  extent  thcU  tenant  shoiUd 
repair, — Where  the  lessee  of  a  store-room  in  a  bnildinf^ 
undertakes  to  make  all  needed  repairs  and  alterations  in 
and  about  suoh  room,  the  lessor,  by  implication,  will  be 
bound  to  keep  the  residue  of  the  building  in  repair,  so  as 
to  protect  such  room. 

2.  Laauttord  and  tenant—  When  tenant  released  frem 
reinl  far  vkoA  of,  r«;patr«.— When  a  party  rents  a  room  in 
a  building  for  a  store-room,  undertaking  to  keep  thti 
building,  except  the  particular  room,  in  proper  repair, 
and  neglects  to  repair,  so  that  the  building  leaks  so  badly 
as  to  render  the  store-room  unilt  for  the  use  it  is  rented, 
and  the  lessee  leaves  the  same  on  that  account,  the  lessor 
will  not  be  entitled  to  recover  rent  for  the  store-room 
after  it  is  bbandoned. 

3.  Chaneery— Relief  when  denied  for  2eu;Ae«.^When  a 
party  purchasing  a  lot  of  goods  from  a  surviyinic  jpart- 
ner,  agreed  as  a  part  of  the  consideration  of  the  sale,  to 
pay  au  the  debts  and  liabiUties  of  the  late  firm,  a  bill  in 
chancery  by  one  who  had  leaned  the  firm  a  store-room, 
to  enforce  the  payment  of  rent,  after  a  lapse  of  more 
than  eight  years,  from  a  repudiation  of  the  claim  for 
rent  by  the  defendant,  will  not  be  enforced  on  account 
of  the  statement  of  the  demand. 

4.  Judgment— Does  not  hind  one  not  a  party.— One  not 
a  party  to  a  Judgment  against  another,  is  not  in  any 
manner  ooncfuded  by  it,  although  he  may  have  agreed 
to  pay  the  indebtedness  of  the  defendant. 


The  Fxpfh  National  Bank  v.  The  Yiixaoe  of  Htde 
Pabk. — Opinion  by  Dickey,  J.,  reversing  and  dismiss- 
ing.   Filed  Sept.  26,  1881. 

1.  Trust— When  stranger  to  fund  is  chargeable  as-  a 
trustee.— To  charge  a  stranger  to  a  trust  fund  as  a  trustee 
by  reason  of  pvticipation  in  a  misapplication  of  the 
fund,  upon  the  ground  that  the  fund  was  used  in  pay- 


ment of  a  private  debt  of  the  original  trustee,  it  is 
sary  to  show  not  only  that  the  party  sought  to  be  charged 
was  aware  that  the  fund  was  a  trust  ftind,  but  also  that 
he  was  aware  that  the  debt  paid  by  it  was  at  the  time  in 
fact  a  private  debt,  or  such  a  debt  that  payment  thereof 
could  not  lawfully  be  made  out  of  such  fund. 

2.  If  a  depositor  pa3rs  his  own  debt  to  a  banker  by  a 
check  upon  funds  to  his  credit  in  a  fiduciary  capadty, 
the  banker  will  be  aflTected  with  knowledge  of  the  un- 
lawful character  of  the  appropriation,  and  will  be  com- 
pelled to  refund  the  eeshdque  trust,  but  the  debt  paid 
must  be  such  as  that  the  officers  of  the  bank  are  awar^ 
that  the  same  is  really  and  in  truth  his  own  private 
debt. 

3.  Where  atreasurer  of  a  village  borrowed  money  of 
a  bank  on  his  own  note,  secured  dv  valuable  collaterals, 
professing  at  Uie  time  to  be  borrowing^  the  same  for  the 
village  to  pay  off  its  warrants  in  anticipation  of  the  col- 
lection of  its  taxes,  and  such  money  was  placed  to  his 
account  in  bank  as  treasurer,  and  most  of  it  applied  in 
payment  of  village  warrants,  and  after  the  receipt  of  the 
taxes  he  gave  the  bank  a  check  upon  the  trust  fund  in 
payment  of  his  note,  and  the  bank  in  good  faith  believ- 
ing the  debt  to  have  been  incurred  for  the  village,  ac- 
cepted the  pavment  and  surrendered  the  note  and  col- 
laterals :  Hdd  that  the  payment  could  not  be  rescinded 
by  the  village,  and  the  bank  be  held  responsible  for  the 
money  so  paid  it. 


Thomas    Moore   v.    Patrick  Tiernby.— Opinion    by 
DioKEY,  J.,  affirmink.    Filed  Sept.  28,  1881. 

1.  Statute—Praetiee  act  does  not  apply  to  ehaneery 
eases.— ^o  part  of  the  "act  in  regard  to  practice  in  courts 
of  record*'  (Ch.  110,  R.  S.  1874)  has  any  reference  to  the 
mode  of  procedure  in  chancery  cases,  except  in  so  far  as 
the  language  expressly,  or  by  dear  impU<»tion.  refers  to 
such  proc3ure.  That  is  reguUted  by  the  act  relating 
to  courts  of  chancery,  except  so  far  as  is  otherwise  ex- 
pressly enacted,  or  is  necessarily  implied  by  subsequent 
legislation. 

2.  Practiee— Supreme  Omrt  reviews  questions  offa^  in 
chancery  eases.— The  amendment  of  sec.  88  of  the  Prac- 
tice Act  in  1879,  by  which  the  dass  of  cases  which  might 
be  brought  directly  to  this  court  was  changed  so  as  to 
exclude  criminal  cases  below  the  grade  or  felony  from 
the  enumeration,  and  so  as  to  add  to  the  enumeration 
cases  in  which  the  construction  of  the  constitution  is 
involved,  and  cases  reUting  to  the  revenue  or  in  which 
the  State  is  interested,  has  no  effect  upon  consideration 
of  questions  of  fact  in  chancery  cases,  there  never  having 
been  any  legislation  on  that  subject  in  either  sec.  88  or 
89  ol  that  act. 

3.  Practice  in  Supreme  Court- As  to  reviewing  qu^ 
Hans  of  facL— It  has  always  been  the  practice  of  this 
court,  in  reviewing  cases  in  chancery,  to  examine  ana 
determine  for  itself,  the  truth  as  to  controverted  ques- 
tions of  fact  fh)m  the  evidence  in  the  record,  and  its  duty 
to  do  so  has  not  been  changed  by  sec.  89  of  the  Practice 
Act  or  any  other  legislation. 

AsAHEL  Gage  v.  Mahala  Scales  bt  al.— Opinion  by 
Craio,  J.,  affirming.    FiJed  Sept.  26,  1881. 

1.  Appeals  Whether  a  freehold  is  involved.— A  bill  to 
set  aside  a  deed  for  land  made  on  a  sale  for  Uxes  by  one 
claiming  title,  on  the  ground  of  a  redemption  from  such 
sale,  in  which  suit  the  redemption  is  denied,  involves  a 
freehold,  and  an  appeal  lies  from  the  AppelUte  Court. 

2.  RedempHan—From  tax  eale— Mistake  ^  counts/ derk 
as  to  amount.— When  the  owner  of  real  estate  sold  for 
taxes  applied  to  the  county  derk  to  redeem  the  same, 
and  paid  the  sum  required  of  him  by  the  derk,  and  took 
a  certificate  of  redemption,  but  the  derk  by  niistake 
failed  to  require  the  pavment  of  Uxes  subsequent  to  tne 
sale :  HM,  that  a  court  of  equity  had  the  power  to  re- 
lieve the  owner  against  the  mistake  of  the  derk  and  pro- 
tect the  title  of  the  owner,  upon  His  paying  the  amount 
of  the  subsequent  taxes. 

a.  Although  redemption  from  aUx  sale  is  a  statutoiy 
right,  yet  a  party  at  empting  in  good  faith  to^™{« ."» 
n»y  be  relieved  against  the  misUkes  or  frauds  of  the 
officers  of  the  law,  or  of  the  purchaser.  If  he  has  at- 
tempted to  redeem  and  has  done  all  he  was  required  to 
do  by  those  entitled  to  receive  the  money,  In  such  esse 
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the  8Ale  wlU  be  diaoharKed,  even  though  in  conseqneiioe 
of  the  miatake  of  the  officer,  he  haa  paid  leaa  than  the 
proper  amoant,  if  he  will  pay  the  defloiency, 

4.  Seden^fU(m--Subaequsni  taxM^  haw /<mnd.^On  ap- 
plication to  redeem  land  from  tax  sale  while  the  tax  booKs 
are  in  the  hands  of  the  collector,  the  county  derk  can 
require  the  party  to  preaent  a  receipt  showing  the  pay- 
ment of  subsequent  taxea,  or  if  they  had  been  paid  by 
the  person  holding  the  certificate,  a  statement  from  the 
collector  showing  the  amount  paid,  by  whom  and  when, 
and  in  this  manner  the  proper  amount  necessary  to  re- 
deem may  be  ascertained. 


William  M.  Holmbi  bt  al.  v.  Aramkntia  M.  Smtthe 
BT  AL.— Opinion  by  Sokolfisld,  J.,  reversing  and 
remanding.    Filed  Sept.  80,  1881. 

1.  Qmgtiiuticmal  lawSpeekd  UgiOationr-Cf  the  act 
e/motmina  lam  (UMMideioiM.— The  act  of  April  4,  1872, 
entitled  ^' An  act  to  enable  associations  of  persons  to 
become  a  body  corporate  to  raise  funds  to  be  loaned 
only  among  ita  members,"  is  a  general  law  applicable 
to  all  the  dtiiens  of  the  State  who  choose  to  bring 
themselves  within  the  relations  and  circumstances  pro- 
vided for  by  it,  and  is  not  within  the  prohibition  of 
the  Constitution  (section  22  of  article  4),  which  declares 
that  the  General  Assembly  shall  not  pass  local  or  spe- 
cial laws  *<regulating  the  rate  of  interest  on  money,'* 
or  '^granting  to  any  corporation,  association  or  individ- 
ual, any  special  or  exclusive  privilege,  immunity  or 
franchise  whatever." 

2.  Umaif-~-Of  eowtrcbcU  with  cm  asaoeiatUm  crgawiged 
wder  the  act  of  April  4,  1872.  *<to  enabU  oattoeiatinmM  of 
persona  to  become  a  body  eorporcUe  to  raiee  funds  to  be 
loaned  orUy  among  ite  m^mftertf."— Where  a  person  who 
is  a  member  of  such  association  obtains  a  loan  of  money 
therefrom,  under  the  system  of  bidding  the  highest  pre- 
mium for  the  loan,  as  provided  for  in  the  mSj  coupled 
with  other  conditions  authorised  and  prescribed  therein, 
the  transaction  will  not  be  regarded  as  usurious,  although 
it  may  result  that  the  borrower  will  be  required,  under 
the  provisions  of  the  contract,  to  pay  a  greater  price  for 
the  use  of  the  money  advanced  to  him  than  would  be  al- 
lowable under  the  general  law  regulating  the  rate  of 
interest.  The  contract  being  of  such  duiraSer  that  it  is 
only  upon  the  fkilure  on  the  part  of  the  borrower  to  per- 
form its  conditions  that  such  result  would  follow;  the 
obligation  to  pay  an  amount  in  excess  of  the  legal  rate 
of  intereat  might  be  regarded  as  in  the  nature  of  liqui- 
dated damages,  and  not  in  any  senpe  a  regulation  of  in- 
terest upon  money.  This  would  be  the  proper  view, 
even  treating  the  transaction  as  a  loan. 

8.  But  a  transaction  of  such  character,  being  in  its 
features  and  conditions  in  conformity  with  the  provisions 
of  the  act,  might  rather  be  regarded  as  in  the  nature  of 
a  sale  by  the  person  to  whom  the  money  was  advanced, 
or  his  sharea  of  stock  to  the  association,  than  as  a  loan. 


BBL.  The  Illinois  Midland  Rail- 
way Co.,  V.  Thb  Supervisor  op  Barnbtt  Township. 
—Opinion  by  Shkldon,  J.,  awarding  alias  writ  of 
mandamus.    Filed  Sept.  30,  1881. 

1.  Attomey-cLl4aw-^Pre8umption  cw  to  authority.— 
Where  a  proceeding  purports  to  have  been  instituted  by 
the  party  whose  name  appears  of  record,  by  his  attorney, 
who  is  an  attorney  of  this  court,  the  presumption  of  the 
authority  of  the  attorney  will  prevail  over  the  bare  state- 
ment by  the  defendant  to  ihe  contrary,  unsupported  by 
affidavit. 

2.  Mandamue—Of  an  alias  peremptory  writ  of  man' 
damus  to  the'  successor  in  oj^.— Where  a  peremptory 
writ  of  mandamus  has  been  awarded  against  the  super- 
visor of  a  town,  commanding  him  to  execute,  in  beoalf 
of  the  town,  certain  bonds  to  the  relator,  and  the  officer 
has  not  obeyed  the  command  of  the  writ,  and  his  term 
of  office  has  expired,  an  aUas  peremptory  writ  may  prop- 
erly be  awardea  against  his  successor  in  office  to  compel 
him  to  perform  the  acts  which  the  former  had  been  oy 
the  first  writ  ordered  to  perform.  This  is  but  a  repeti- 
tion of  the  writ  against  the  same  party  ropresentea  by 
another  person.  It  is  not  making  a  new  party,  or  any 
amendment  in  tile  Judgment  or  record,  within  any  rule 
not  allowing  amendments.  The  duty  upon  the  officer 
first  commanded  to  execute  it,  is  a  continuing  duty  upon 
him  and  his  successors  in  office  until  it  is  performed. 


8.  Cffies  and  oMcer-^Tenure  of  offioa^Ejfiset  of  resfgnor' 
Hon  as  ending  the  term  before  successor  is  qualified, — 
Where  the  tenure  of  an  office  is  fixed  for  a  specified 
period  of  time  **and  until  a  successor  shall  be  elected  or 
appointed,  and  aualifled,"  the  mere  expiration  of  the 
specified  period  of  time  for  the  duration  of  the  term  of 
office  will  not  operate  to  vacate  the  office,  or  to  impair 
the  powers  of  the  officer  to  continue  in  the  performance 
of  the  duties  of  the  office,  nor  will  the  election  or  ap- 
pointment alone  of  his  successor  have  any  such  effect, 
for  there  must  be  superadded  to  the  election  or  appoint- 
ment of  a  successor,  his  qualiflecOion^  in  order  to  the 
complete  divestiture  of  the  prior  incumbent  of  his  offi- 
cial authority. 

4.  No  distinction  in  this  regard  is  to  be  taken  between 
a  reaignation  and  the  expiratfon  of  the  time  fixed  ft>r  the 
holding  of  the  office.-  A  resignation  and  its  acceptance, 
ends  the  term  of  office,  the  same  as  the  expiration  of  the 
time  of  the  tenure  of  the  office  does,  and  no  more  eflbct- 
ually.  Whatever  power  there  is  in  the  latter  case  to  act 
officially  until  the  qualification  of  a  successor  must 
exist  equally  in  the  case  of  a  reaignation. 

6.  In  this  case  a  peremptory  writ  of  mandamus  was 
awarded  to  compel  the  supervisor  of  a  town  to  execute, 
in  behalf  of  the  town,  certain  bonds  to  the  relator.  The 
supervisor  did  not  obey  the  command  of  the  writ.  After 
his  term  of  office  expired  and  his  successor  wss  duly 
elected  and  qnalifled,  -a  rule  was  entered  againsf  the  lat- 
ter to  show  cause  why  an  aUas  peremptory  writ  should 
not  be  awarded  to  compel  him  to  perform  the  acts  which 
his  predecessor  in  office  had  been  by  the  former  writ 
ordered  to  perform.  The  respondent,  among  other  things, 
gave  as  a  reason  why  the  alias  writ  should  not  issue,  thai 
prior  to  the  entering  of  the  rule  he  had  resigned  his 
office  of  supervisor  and  his  resignation  had  been  accepted, 
and  that  his  successor  in  office  had  been  elected.  But 
it  did  not  appear  that  the  person  so  alleged  to  have  been 
elected,  had  qualified.  So  the  rule  was  made  absolute, 
and  the  oZt'cw  peremptory  writ  was  awarded  against  the 
respondent,  notwithstanding  his  resignation. 


David  B.  Hutchinson  vt  al.  v.  John  A.  Cranb  bt  al. 
—Opinion  by  Walkbr,  J.,  affirming.  Filed  Sept.  30, 
1881. 

1.  Forty— Holder  of  notes  indorsed  in  MonJk.— Where 
the  payee  of  a  note  delivers  the  same  indorsed  iu  blank 
to  indemnify  a  member  of  firm  as  his  security,  and  suit 
in  equity  is  afterwards  brought  in  the  name  of  the 
firm  to  enforce  payment  of  such  note,  the  maker  of  the 
note  cannot  be  neard  to  object  that  the  suit  is  brought 
in  the  name  of  the  firm  instead  of  that  of  the  individual 
partner.  They  will  be  presumed  to  be  'the  legal  holders 
as  against  the  maker,  who  had  no  interest  ss.to  the 
party  entitled  to  payment. 

2.  Assignment^~-Qf  note  by  vendor  of  land  carries  kis 
Aeeun'ty.— -Where  a  bond  is  given  for  a  deed  to  land  to  be 
made  upon  payment  of  the  notes  given  for  the  unpaid 
price,  the  bona  and  notes  will  constitute  one  contract, 
and  they  will  be  treated  in  equity  as  a  security,  in  the 
nature  of  a  mortgage,  and  a  sale  and  assignment  of  the 
notes  will  pass  the  security,  which  may  oe  enforced  in 
the  name  of  the  assignee. 

8.  Deed—Set  aside  when  possession  obtained  by  frauds 
vHthout  delivery,— Where  the  purchaser  of  land  under  a 
bond  for  a  deed,  induced  his  vendor  to  make  a  deed  to 
be  left  with  the  assignee  of  the  notes  given  for  the  pur- 
chase money,  for  delivery  only  upon  payment  of  such 
notes,  and  fraudulently  obtains  possession  of  such  deed 
without  payment,  and  puts  the  same  upon  record,  such 
deed  will  be  set  aside  ss  to  him  and  a  ^purchaser  from 
him,  with  notice  of  the  fhtud,  and  the  land  be  ordered 
sold  for  the  payment  of  the  notes. 


Jambs  W.  Lambbbt  xt  al.  v,  Cathabinb  S.  Habvbt 
VT  AL.— Opinion  by  Mulkxy,  J.,  affirming.  Filed 
Sept.  80, 1881. 

1.  WtU— Devise,  when  to  take  efect,— When  a  testator 
directed  that  as  soon  ss  could  advaptaffeously  be  done 
after  the  death  of  his  widow,  all  his  notes,  Ac.,  be  col- 
lected, and  all  his  property,  real  and  personal,  be  sold, 
and  after  paying  the  expenses  of  executing  the  will,  his 
daughter,  A,  should  be  paid  $1,000,  and  the  remainder  of 
his  estate  be  g^ven  to  his  daughter,  B,  if  living  when  the 
will  should  M  executed,  but  if  not  living,  her  part  to 
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be  given  to  her  daaghter,  C.  and  appointed  B  his  execu- 
trix: Held,  that  the  dispoeition  made  bv  the  will  Was 
not  to  take  efftet  until  alter  the  death  of  his  widow,  and 
then  the  division  was  to  be  made  with  reference  to  the 
condition  of  things  as  then  existing. 

•  2.  Where  a  will  provided  for  the  conversion  of  all 
the  testator's  property  into  monev  on  the  death  of  his 
widow,  and  its  division  among  his  two  daughters,  but 
directed  that  if  his  daughter  B  should  not  be  living  '*at 
the  time  this  will  shall  oe  executed,"  her  share  should 
be  given  to  her  dauffhter ;  Hdd,  that  the  words  *'at  the 
time  this  will  shall  De  executed,*'  referred  to  the  time  of 
converting  the  estate  into  money  and  distributing  It 
under  the  will. 

8.  Will—  When  property  descends  to  Aetr«.~When  real 
estate  is  directed  by  a  testator  to  be  sold  and  converted 
Into  money  after  the  happening  of  a  certain  contingency, 
and  no  disposition  Is  made  of  such  estate  In  the  mean- 
time. It  will  descend  to  the  helra-at-law  of  the  testator, 
subject  to  sale  under  the  power  at  the  proper  time. 

4.  Wiil—- Whether  executrix  takes  legal  title.— When 
the  executrix  of  a  will  Is  directed  to  sell  the  testator's 
real  estate  and  divide  the  proceeds  of  the  sale  between 
certain  devisees,  she  takes  only  a  power  of  sale.*  that  be- 
ing all  that  la  necessary  to  execute  the  will,  ana  no  legal 
estate  in  the  land. 


Jacob  A.  Ooodkll  v,  Roswbll  W.  Dbwey.— Opinion  by 
MuTiKBY,  J.,  affirming.    Filed  Sept.  90,  1881. 

1.  Chattel  Mortgage— Mortgagee  may  purchase  at  his 
own  sale  by  consent  of  mortgagor, — A  purchase  by  a 
mortgagee  at  his  own  sale  under  a  chattel  mortgage  will 
not  be  set  aside  and  a  redemption  allowed,  when  the  sale 
and  parohase  was  made  with  the  consent  and  under  an 
understanding  with  the  mortgagor. 

2.  Sale  under  power  in  Mortgage—  When  made  to  mort- 
gagee by  consent  wQl  not  be  set  aside, — Where  the  mort- 
gagor and  his  wife  gave  the  mortgasee  an  absolute  con- 
veyance of  the  mor^aged  premises  In  full  satisfaction  of 
the  Indebtedness,  and  the  mortgagee,  to  avoid  certain 
judgment  liens,  made  a  sale  under  a  power  In  his  mort- 
gage of  the  property  to  one  who  Immediately  conveyed 
back  to  the  mortgagee,  without  paying,  anytnlng  on  the 
purchase,  and  the  mortgagee  then  surrendered  the  notes 
and  the  mortoagor's  deed,  and  received  possession  of  tne 

Eoises,  ana  held  them  without  any  cialm  or  objection 
he  mortgagor,  for  over  three  years,  and  It  appearing 
the  nroperty  was  worth  but  little  more  tbsn  the 
indebteoness.  and  no  fraud  or  overreaching  being  shown, 
it  was  heldj  that  a  bill  to  set  aside  the  sale  ancTalliow  a 
redemption  was  properly  dismissed. 


Chablbb  B.  Rsymolds  v.  Mart  Axiv  McCubby  bt  ai«. 
•—Opinion  by  Mulkby,  J.,  reversing  and  remanding. 
FUed  Sept.  80,  1881. 

1.  JPartition^^urisdietion  of  sutjfeet-maUer.—JjukdB  not 
held  In  joint  tenan<^,  tenancy  In  common  or  oo-parcen- 
aiy  are  not  subject  to  partition,  either  at  common  law 
or  under  the  statute,  and  the  court  will  have  no  juris- 
diction of  the  subject-matter  of  a  suit  for  partition,  and 
therefore  the  proceeding  wlU  be  absolutely  null  and  void 

2.  A  blU  by  an  infant  to  set  aalde  a  sale  of  his  lands 
under  a  proceeding  by  his  guardian  to  assign  dower  and 
for  partition  between  the  Infant  and  his  mother,  which 
shows  that  an  abundance  of  means  for  his  support  came 
to  the  guardian,  and  that  such  infant  was  the  sole  owner 
of  the  und,  subject  only  to  the  dower  of  his  mother,  and 
that  the  guardian  and  mother  entered  Into  an  unlawful 
combination  for  the  purpose  of  converting  his  estate  to 
their  own  use,  under  which  a  decree  of  sale  was  procured 
and  the  sale  in^e.  Is  not  obnoxious  to  a  general  de- 
murrer. 

8.  If^ant-^Not  bound  to  tender  the  purchase  money 
paid  to  his  guardian  b^ors  avoiding  guardian*s  sale,— 
where  a  guaraian  under  a  void  decree  seUa  the  land  of 
his  ward,  and  appropriates  th^  purchase  money  to  his 
own  use,  the  waitl  will  not  be  required  to  restore  to  the 
purohaser  the  price  paid  by  him  aa  a  condition^  preoe- 
oent  to  having  the  sale  set  aside. 

4.  It^ant—When  must  restore  consideraHon  to  repudi' 
ate  eoRlnuC.— It  Is  the  general  mle  that  when  the  eon* 


slderatlon  of  a  conveyance  by  an  Inlhnt  has  been  ex- 
pended so  that  ho  Is  not  In  a  condition  to  restore  It,  he 
may,  nevertheless,  avoid  the  conveyance.  It  ia  only 
when  he  still  has  the  consideration  that  he  wlU  be  coih- 
pelled  to  return  It 

5.  Widow— Has  no  estate  in  her  husband^s  kmds  be- 
fore dower  is  assianed,— Upon  the  death  of  the  ancestor 
the  law  Immediately  casts  the  freehold  of  land  upon  the 
heir,  subject  to  the  widow's  right  of  dower.  Before  as- 
signment of  dower,  the  widow  has  no  estate  In  the  land 
with  the  heir,  but  only  a  right  of  action. 


Andbbw  J.  RicHARns  V,  Thb  Pboplb  op  thb  Statb  op 
lLLiMois.~Oplnlon  by  Mulkby,  J.,  affirming.  Filed 
Sept.  30,  1881. 

1.  iVaeftc0— .FVicte  not  open  to  consideration  on  error 
in  this  court;— In  a  suit  to  recover  a  penalty  for  obatruct- 
Ingan  alleged  highway,  depending  upon  the  question 
of  fact  whether  land  at  the  place  obatructed  liad  been 
dedicated  for  a  public  road,  this  court  on  appeal  or  error 
Is  concluded  by  the  finding  of  facts  by  the  Appellate 
Court,  and  can  only  review  questions  of  law  properly 
preserved  In  the  record. 

2.  8ame— Allowing  security  for  costs  after  fnation  to 
dismiss,— There  Is  no  error  In  allowing  a  plaintiff  In  an 
action  upon  a  penal  statute  to  file  security  for  costs  af- 
ter a  motion  to  dismiss  the  suit  for  want  of  such  secu- 
rity. 

Lbwib  Momrob  V,  Thornton  L.  YAMMBrBB  bt  al. 
—Opinion  by  Craio,  J.,  affirming.  Filed  Sept.  80, 
1881. 

1.  Appealr^Whether  a  freehold  U  tnvoloed.—'Whva  an 
Interpleader  Is  filed  In  an  attachment  suit,  by  a  third 
person  claiming  title  to  the  land  levied  upon,  and  the 
plaintiff  In  attachment  claims  that  the  defendant  In  thcf 
writhes  a  life  estate,  upon  which  an  issue  is  formed  as 
to  the  ownership  of  the  land  at  the  time  of  the  levy,  and 
a  trial  Is  had,  a  freehold  Is  Involved,  and  an  appeal  lies 
directly  to  this  court. 

2.  Ourtesey—Requtisites  to  estaU  by,— There  are  four 
things  necessary  to  make  a  tenancy  by  the  curtesey— mar- 
riage, seisin  of  the  wife,  issue  bom  and  death  of  the  wife. 
If  no  issue  Is  born  prior  to  the  time  the  estate  was  abol- 
ished, July  1,  1874,  the  marriage,  seisin  and  death  of  the 
wife,  will  not  Invest  the  husband  with  the  esUte. 

8.  wm— Devise  to  a  married  Woman,  when  excludes 
estate  of  eurtesey  in  Av^^amf.— When  a  testator  provided 
inhlswlirthatno  part  of  the  propertv  given  should 
ever,  In  any  event,  be  liable  In  whole  or  in  part  towards 
the  payment  of  any  debt  of  her  husband,  but  that  all  of 
It  should  be  held  and  kept  ft^ee  from  such  liability,  it  was 
held,  that  by  necessary  implication  the  husband  of  the 
devisee  was  excluded  from  any  estate  by  the  curtes«y, 
even  If  that  had  not  been  abolished. 


Andbbw  Richabim  v,  Thb  Pboplb,  ex  reL  Altobd 
Thompson.— Opinion  by  Muuebt,  J.,  affirming.  Filed 
Sept.  80,  1881. 

1.  Appeal-Whether  freehold  or  franchise  is  involved. 
—A  bill  to  enjoin  a  party  firom  obstruotlnff  a  highway, 
the  existence  of  which  is  denied,  does  not  involve  a  free- 
hold or  a  franchise  within  the  meaning  of  the  statute 
relating  to  appeals  to  thia  court  and  writs  of  error. 

2.  Same-^When  U  Kes  to  this  Court  from  Appdlate 
Cburt,— The  stotute  making  the  right  of  appeal  from  the 
Appellate  to  this  court  depend  in  certain  cases  upon  the 
amount  in  controversy,  or  of  recovery  in  the  court  be- 
low, has  no  application  when  the  object  of  the  suit  is 
not  to  recover  a  debt  or  damages,  or  some  specific  article 
of  property,  either  personal  or  real.  In  all  other  oases 
an  appeal  lies  to  this  court. 

8.  JShror^Beversing  on  facts  in  chancery  Acif.— Where 
a  number  of  witnesses  have  been  examined  orally  on  the 
hearing  of  a  bill  In  chancery » and  a  finding  had  by  the 
Circuit  Court  which  Is  affirmed  in  the  Appellate  Court, 
the  decree  will  not  be  reversed  on  the  evidence,  unless 
this  court  can  see  that  the  conclusion  reached  was  clearly 
against  the  weight  of  the  evidence. 
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BBL.  Joseph  Ream,  oolubctor,  nc 
V,  R.  DRAOflTAK  XT  Ax^—Opinion  by  ScaoLnsLD,  J., 
affirming.    Filed  Sept.  80, 1881. . 

1.  3%uce9— Jicrisdietum  of  applieatUm  for  judgment. — 
The  making  and  filing  the  deunqnent  list,  oontalning  a 
description  of  the  property  against  which  Judgment  is 
sought  for  taxes,  and  the  publication  of  notice  of  the 
application,  are  essential  to  give  the  court  Jurisdiction 
to  render  Judgment. 

2.  8am&^Jwriadiciicn  depending  on  deaerwtion  of  land, 
^Whero  land  is  described  in  the  collector^  delinquent, 
list  and  in  the  notice  of  the  application  for  Judgment  for 
taxes  due  thereon,  ssthe  north  half  of  the  N.  %.  quarter 
of  sec.  1,  giving  no  township  and  range,  the  court  will 
have  no  Jurisdiction,  and  any  Judgment  for  the  taxes, 
even  on  a  personal  appearance  of  the  owner,  will  be  a 
nullity. 

8.  Same-^Waiiiver  of  defects  in  notice  Ay  appearance. — 
The  land  owner  by  entering  his  appearance  and  uiging 
general  objections  sgainst  the  rendition  of  Judgment 
Tor  tftxes,  waives  the  right  to  object  to  the  sufficiency  of 
the  notice  of  the  application. 

4.  Sofne-^Appearanee  does  not  make  proceeding  in  per- 
sofiom.— The  appearance  of  the  taxpayer  on  an  applica^ 
tion  for  Judgment  uainst  his  land  for  taxes,  and  aeiend'- 
ingonthe  merits,  does  not  change  the  proceeding  to  one 
in  personam.  It  is  still  a  proceeoinff  in  rem  against  spe- 
dflc  property,  and  no  personal  Juogment  can  be  ren- 
*  dered.  If  the  property  is  not  desmbed  so  that  it  can  be 
found,  there  will  be  no  error  in  refusing  Judgment 
against  the  same. 

6.  Same-Judgment  when  erroneous,  without  oi^feetion  or 
exeeptUm. — ^When  the  error  in  a  proceeding  against  land 
for  taxes  due  thereon,  is  in  the  record  itself,  being  a 
void  description  therein,  so  that  a  Judgment  against  the 
land  is  a  nullity,  error  may  be  assigned  on  the  Judgment, 
^although  no  obieetiou  was  made,  or  exception  taken  in 
the  Ck>unty  Court. 

James  M.  Fitzoeeau)  v.  Ellen  Fttzgeeald  xt  al.— 
Opinion  by  Scholfield,  J.,  reversing  and  remanding. 
Filed  Sept.  80,  1881. 

1.  Deedr^Impeaehtng  and  overcoming  certificate  of  ae- 
kn/owtedgment. — ^To  impeach  the  certificate  of  the  acknowl- 
edgment of  a  deed,  the  proof  must  show  a  conspiracy 
between  the  officer  taking  the  acknowledgment  and  the 
grantee',  or  that  the  officer  practiced  impositibn  or  fraud 
upon  thejrrantor,  and  the  testimony  of  the  gran  tor  alone 
is  not  sufficient  to  overcome  the  certificate  and  the  offi- 
cer's testimony  in  support  of  the  same. 

2.  Same^JBMdenee  to  inu>eaeh  aeknowtedgment.—The 
evidence  to  warrant  the  setting  aside  of  a  deed  upon  the 
ground  that  the  acknowledgment  was  obtained  through 
fraud,  collusion  or  imposition,  must,  by  its  complete- 
ness and  reliable  character,  fully  and  clearly  satisfy  the 
court  that  the  certificate  is  untrue  and  fraudulent,  and 
this  is  the  rule  as  between  the  grantor  and  grantee 


SUPREME  COURT  OP  OHIO. 


Hon.  W.  W.  BoYNTOH,  Chief  Justice:  Hon. 
John  W.  Okey^  Hon..  William  White,  Hon.  W. 
W.  Johnson,  Hon.  Geo.  W.  McIlvaine,  Judges. 

Tuesday,  November  8, 1881. 

GENERAL  DOCKET. 

No.  eOO.  state  ex  rel.  Attorney  (ieneral  v.  John  W. 
Merdiant  etal.    Quo  Wenrranio. 

Whitb,  J.    HeUL: 

1.  The  right  of  the  stockholders  of  a  railway  corpora- 
tion to  elect  directors,  is  not  affected  by  the  sale  ox  the 
property  ef  the  corporation  by  a  receiver,  under  an  order 
of  court. 

2.  At  a  meeting  of  the  stockholders,  called  for  the  elec- 
tion of  directors;  under  section  8240,  Rev.  Stats.,  the 
right  to  choose  the  InqMCtorsor  Judges  of  election,  is 
vested  in  the  stockholders;  and  the  directors,  against  the 


will  of  the  stockholders  present,  cannot  appoint  anch  in- 
spectors. 

Judgment  of  ouster  against  the  defendants,  and  the  di- 
rectors elected  at  the  election  held  under  the  authoritj 
of  the  stockholders,  adjudged  entitled  to  the  office  under 
such  election. 

133.  Ellas  Thome  v.  First  National  Bank  of  Wilming- 
ton. Error  to  the  Court  of  Common  Pless  of  Clinton 
County.    Reserved  in  the  District  Court. 

Okky,  J. 

An  instrument  in  the  form  of  a  warehouse  receipt,  exe- 
cuted by  a  debtor  to  his  creditor,  on  property  owned  bv 
the  debtor,  who  is  not  a  warehouseman,  for  the  sole 
purpose  of  securing  such  creditor,  is  void  as  against  other 
creditors,  where  the  property  remains  in  the  puesession  of 
such  debtor.  Gibson  v.  Cbillicothe  Bank,  11  Ohio  St. 
311,  distinguished. 

Judgment  affirmed. 

Samuel  A.  Van  Fossen  v.  The  State.  Error  to  the 
Court  of  Common  Pleas  of  Muskingum  County. 

BoTNTOM,  C.  J.    Held: 

A  decree  of  divorce  under  a  statute  of  another  State 
authorising  a  divorce  between  husband  and  wife,  neither 
of  whom  is  domidled  therein,  is  of  no  force  or  affect  in 
this  State  where  the  parties  were  domiciled. 

Judgment  affirmed. 

24.  Cleveland  A  Mahoning  Railroad  Co.  v.  Himrod 
Furnace  Co.  Error  to  the  Court  of  Common  Pless  of 
Cuyahoga  I'ounty.  Reserved  in  the  District  Court. 
Judgment  reversed  for  error  in  alloii^ing  damages  for 
dockage,  Ac.,  at  docks  other  than  that  of  A.  <ft  O.  W.  R.  R. 
Co., unless  a  remittitur  be  entered  reducing  the  Judgment 
to  119,882.62.  If  such  remittitur  be  enterea  Judgment  will 
be  affirmed  for  said  sum.    To  be  reported  hereafter. 

250.  James  W.  Delay  v.  Jehiel  Felton  et  al.  Error  to 
the  District  Court  of  Vinton  County.  Settled  and  dis- 
missed. 

786.  Kate  E.  Adams  v.  C^ty  of  Columbus  et  al.  EIrror— 
Reserved  in  the  District  Court  of  Franklin  County. 
Plaintiflh  ordered  to  file  printed  briefs  in  this  cause  and 
causes  Nos.  787, 788.  789, 790,  791,  and  792  by  December 
1, 1881. 

MOTION  DOCKET. 

No.  196.  Lewis  M.  Dayton  et  a]..  Executors,  Aa,  v.  N. 
P.  Bartlett,  Administrator,  Ac.  Motion  to  dismiss  No. 
2GKS  on  the  General  Docket  for  want  of  printed  record. 
Motion  overruled  and  leave  granted  to  file  printed  record 
by  December  1, 1881. 

SUPREME  COURT  RECORD. 


[New  cases  filed  since  ourlsst  report,  xv^  to  Nov.  9, 1881.] 

1210.  J.  H.  Devereuz  et  al.  v.  Hugh  J.  Jewett,  Trustee, 
Ac.  et  al.  Error  to  the  Court  of  Common  Pleas  of  Fruik- 
lin  County.  Harrison,  Olds  A  BiCanh  for  plaintiff ; 
George  L.  Converse  and  Ferguson  A  Perry  for  defendants. 

1211.  The  Pittsbuigh,  Cincinnati  and  St.  Louis  Railway 
Company  v.  Eliza  CahiU,  administratrix.  Error  to  the 
District  Court  of  Muskingum  County. 

1212.  The  Pennsylvania  Compi^y  v.  Eugene  Peterman. 
Errot  to  the  District  Court  of  Stark  County.  Rush  Tsg- 
eert  for  plaintiff;  J.  Amerman  and  J.  J.Psrker  for  de- 
fendant. 

1213.  W.  B.  Campbell  v.  Henry  Rousheim.*  Error  to 
the  District  Court  of  Brown  County.  *D.  W.  C.  Louden 
for  plaintiff;  White,  McKnight  A  White  Ibr  defendant. 

1214.  Eden  Park,  Walnut  Hills  and  Avondale  Railroad 
Company  v.  The  Walnut  Bills  and  Cincinnati  Street  Rail- 
road Company  et  al.  Error  to  the  District  Court  of  Ham- 
ilton County.  Ramsey,  -Matthews  A  Ramsey,  and 
Thomas  McDougal  fbr  plaintiff;  Paxton  A  Warrington 
and  Stallo,  Kittrede  A  Shoemaker  for  defendant. 

1215.  Robert  J.  Clements  v.  Ferdinand  Doemer.  Er- 
ror to  the  District  Court  of  Cuyahoga  County.  J.  K.  A 
A.  C.Hard  for  plaintiff;  Peter  Zuckerand  L.  A.  WiU«m 
for  defendant. 

1216.  Spencer  MoCann  v.  Mary  J.  Keys  et  aL  Error  to 
the  District  Court  of  Muskingum  County.  Ttsla  A  l>ar- 
ban  for  plaintilL 
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(i)kio  ];<a%v  Jourfiat^ 


COLUMBUS,  OHIO, 


NOV.  17,  1881. 


OBITUAKY. 


FRANK    K.    HANKIN. 

After  a  brief  illness,  FrauJc  F.  Rankin  died, 
Tuesday  evening  la8t,  in  this  city,  in  the  26th 
year  of  his  age.  The  subject  of  this  sad  notice, 
though  known  comparatively  little  to  the  pro- 
fession outside  the  city  of  Columbus,  was  well 
known  to  the  membei*s  of  the  bar  in  this  county, 
as  one  of  the  sturdiest  types  of  manhood  ever  ex- 
hibited in  our  midst. 

We  knew  him  a  few  years  ago,  an  awkward 
country  boy,  so  to  speak,  as  he  emerged  from 
school,  and  took  his  place  among  the  toilers  in 
this  busy  world.  He  was  a  hard  worker  in  the 
press  room  of  the  Ohio  State  Journal,  where  one 
of  the  editors  of  this  paper  was  at  that  time 
doing  service  as  a.  member  of  the  reportorial 
staff  of  that  paper.  While  he  labored  physic- 
ally, he  busied  his  mind,  and  filled  in  his  every 
spare  moment  in  acquiring  a  knowledge  of 
books,  which  soon  resulted  in  his  being  placed 
among  the  local  news  gatherers  and  writers  of  the 
Journal.  While  thus  employed  he  continued 
his  studies  further  and  entered  earnestly  upon 
the  study  of  the  law.  Last  spring  he  was  ad- 
mitted to  the  bar,  by  the  Supreme  Court,  stand- 
ing high  in  the  large  class  examined. 

He  was  always  a  hard  worker,  always  willing 
to  lay  his  hand  to  whatever  of  good  or  profit  he 
could  find  to  do.  He  was  honest  and  upright  in 
all  his  dealings,  and  though  a  young  man,  had 
established  himself  staunchly  in  the  confidence 
of  the  public. 

He  was  frugal,  economical,  strictly  temperate 
and  regular  in  his  habits,  and  manly  in  his  re- 
ligious principles.  His  short  life,  had  in  it, 
examples  of  emulation  for  the  young  men  of  to- 
day, and  shows  forth  how  much  can  be  made  by 
a  careful  and  considerate  use  of  time  and  strength 
given  us  here,  for  the  battle  of  life.  He  was  a 
noble  specimen  of  energetic,  honest  manhood, 
and  as  we  have  admired  his  character,  so  do  we 
mourn  among  his  many  friends,  his  early  tak- 
ing away. 


-»•♦-•- 


Vol.  36  0.  S.  Reports  has  been  at  last  com- 
pleted by  the  printers,  Banks  &  Bros..  New 
York.  The  work  is  not  up  to  the  standard  of 
excellence  achieved  by  Messrs.  Robt.  Clarke  A 
Co.,  while  the  contract  was  with  them. 


SUPREME  COURT  OF  OHIO. 


The  State  ex  bel.,  Attorney  General, 
John  W.  Merchant  bt  al. 


November  8, 1881. 

1.  The  right  of  tho  Mtockholden  of  a  railway  corpora- 
tion to  elect  directors,  is  uot  affected  by  the  sale  ox  the 
property  of  the  corporation  by  a  receiver,  under  an  order 
of  court. 

2.  At  a  meeting  of  tlie  stocicholders,  called  for  the  elec- 
tion of  directors,  under  section  824(i,  Rqv.  Stats.,  the 
right  to  choose  ihe  inspectors  or  Judges  of  election,  is 
vested  in  the  stocKholders;  and  the  directors,  against  the 
will  of  the  stockholders  present,  cannot  appoint  such  in- 
spectors. 

Judgment  of  ouster  against  the  defendants,  and  the  di- 
rectors elected  at  tlie  election  held  under  the  authority 
of  the  stockholders,  adjudged  entitled  to  the  ofAce  under 
such  election. 

Quo  Warranto. 

This  is  an  information  in  the  nature  of  quo 
warranto  brought  by  the  Attorney  General 
against  John  W .  Merchant  and  others,  defend- 
ants, to  oust  them  from  the  office  of  Erectors  of 
The  Columbus,  Washington  and  Cincinnati 
Railway  Company,  a  corporation  organized  un- 
der the  laws  of  this  State. 

The  petition  sets  forth  the  names  of  Thomas 
Smith  and  others,  who  claim  to  be  entitled  to 
the  office  of  directors  of  said  .corporation  and 
avers  their  right  thereto. 

It  appears  that  the  defendants  were  the  direc- 
tors of  said  corix>ration  elected  at  the  annual 
election  held  on  the  first  Monday  of  January, 
1879.  On  the  first  Monday  of  January,  1880, 
being  the  day  for  the  annual  election,  no  elec- 
tion was  hela ;  and  that  afterwards  due  notice 
was  given  in  accordance  with  the  statute  by 
certain  stockholders  of  the  holding  of  an  election 
for  directors  at  a  time  and  place  'specified.  A 
meeting  of  stockholders  was  held  in  accordance 
with  the  notice.  After  organizing,  the  stock- 
holders present,  elected  inspectors,  or  judges  of 
the  election,  and  also  a  clerk,  who  were  all  duly 
sworn.  Whereupon  the  judges  declared  the 
election  open  and  proceeded  to  receive  the  votes 
of  stockholders.  The  election  thus  held  re- 
sulted in  the  election  of  Smith  and  others,  who 
are  averred  in  the  petition,  as  alx)ve  stated,  to  be 
entitled  to  the  office  of  directors  of  said  corpora- 
tion. 

There  were  present  at  the  meeting  a  quorum 
of  the  directors  elected  in  1879,  who  claimed  the 
right  to  hold  the  election.  Before  the  inspectors, 
or  judges  and  clerk  elected  as  above  stated,  were 
sworn,  John  W.  Merchant,  President  of  the 
board  of  directors,  appointed  from  the  members 
of  the  board,  judges  to  hold  the  election,  he  also 
appointed  a  clerk  and  then  declared  the  election 
open.  At  this  election  stockholders  voted.  The 
election  thus  held  by  the  directors  resulted  in 
the  election  of  the  defendants.  Both  sets  of  di 
rectors  took  the  oath  of  office. 

It  does  not  appear  from  the  pleadings  that 
any  election  has  since  been  held. 

It  also  appears  that  on  the  9th  of  September, 
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1878,  the  court  of  common  pleas,  on  the  appli- 
cation of  certain  bondholders,  appointed  a  re- 
ceiver, who  took  possession  of  the  assets  of  the 
company  and  subsequentljr,  under  an  order  of 
said  court,  the  railroad  of  said  company  with  its 
equij^ments  and  appurtenances  was  sold  as  an 
entirety. 

Nesbitt  j&  Martin  for  plaintiffs. 
Charles  Darlington  for  defendants. 

White,  J. 

The  appointment  of  the  receiver,  and  the  sale 
of  the  property  of  the  railway  com  pan  v  have  no 
bearing  on  the  question  before  us.  These  facts 
did  not  work  a  dissolution  of  the  corporation,  and 
while  the  corporation  continued  it  was  compe- 
tent for  the  stockholders  to  elect  directors. 

The  only  other  (juestioh  for  determination  is, 
whether  the  election  held  by  the  directors  or 
that  held  by  the  stockholders  is  the  valid  one. 

The  statute  on  the  subject  is  as  follows : 
'^  Unless  the  regulations  of  the  corporation  oth- 
erwise provide,  an  annual  election  for  trustees  or 
directors  shall  be  held  on  the  iSrst  Monday  in 
January  of  each  year ;  if  the  trustees  or  direc- 
tors are,  for  any  cause,  not  elected  at  the  annual 
meeting,  or  other  meeting  called  for  that  pur- 
pose, they  may  be  chosen  at  a  members'  or  stock- 
holders' meeting,  at  which  all  the  members  .or 
stockholders  are  present  in  person  or  by  proxies, 
or  at  a  meeting  cieklled  by  tne  trustees  or  direc- 
tors, or  any  two  members  or  stockholders,  notice 
of  which  has  been  given,*  in  writing,  to  each 
stockholder,  or  by  publication  in  some  newspa- 
per printed  in  the  county  where  the  corporation 
IS  situate,  or  has  its  principal  office,  for  ten  days; 
and  trustees  and  directors  shall  continue  in  office 
until  their  successors  are  elected  and  qualiiSed." 
Rev.  St.  §  3246. 

There  were  no  regulations  of  the  corporation 
governing  the  election  of  directors.  The  claim 
of  the  Attorney  General  is  that  at  the  meeting 
of  the  stockholders  for  the  election  of  directors, 
the  right  of  choosing  the  inspectors  or  judges  of 
the  election  was  vested  in  the  stockholders; 
while  the  deiendants  claim  that  the  right  was 
vested  in  the  directors.  We  think  the  position 
of  the  Attorney  General  is  correct ;  and  that  the . 
directors  in  assuming  that  function  against  the 
will  of  the  stockholaers  present,  mistook  their 
duty  and  exercised  a  function  not  warranted  by 
law.  The  election,  therefore,  which  thev  under- 
took io  hold  is  invalid.  The  election  held  under 
the  authority  of  the  stockholders  was  legal ;  and 
the  persons  declared  elected  at  the  election  Last 
named,  having  been  duly  qualified,  were  enti- 
tled, under  the  statute,  to  hold  the  office  until 
their  successors  were  elected  and  qualified.  The 
pleadings  show  no  sabeequent  election. 

Judgment  of  ouster  rendered  against  the  de- 
fendants j  and  the  persons  chosen  as  directors  at 
the  election  last  mentioned  adjudged  entitled  to 
the  office  under  such  election. 

[This  case  will  appear  in  37  O.  B.] 


SUPREME  COURT  OF  OHIO. 


Elias    Thorne 

V. 

First  National  Bank  of    Wilmington. 


November  8,  1881. 

An  instrument  in  the  form  of  a  waxehouae  receipt,  exe- 
cuted by  a  debtor  to  hia  creditor,  on  propertr  owned  by 
the  debtor,  who  is  not  a  warehouseman,  for  the  sole 
purpose  of  securing  such  creditor,  is  void  as  against  other 
creoitorB,  where  the  property  remains  in  the  possession  of 
such  debtor.  Gibson  v.  Ghimcothe  Bank,  11  Ohio  St. 
811,  distinguished. 

Error  to  the  Court  of  Common  Pleas  of  Clinton 
County.    Reserved  in  the  District  Court. 

In  1876,  Elias  Thome  brought  suit  in  the 
Court  of  Common  Pleas  of  Clinton  County, 
against  the  First  National  Bank  of  Wilmington. 
The  cause  was  submitted  to  a  jury,  on  the  peti- 
tion, answer  and  evidence,  and  a  verdict  was 
found  in  favor  of  the  defendant,  and,  after  a 
motion  for  a  new  trial  had  been  overruled,  judg- 
ment was  rendered  on  the  verdict.  AH  the  evi- 
dence is  set  forth  in  a  bill  of  exceptions,  which 
is  made  part  of  the  record.  The  material  facts 
are  as' follows: 

In  1871,  S.  M.  Thorne,  J.  C.  McMillan  and 
J.  H.  McMillan  formed  a  partnership  and  en- 
gaged in  the  business  of  slaughtering  hoRS  and 
Sacking  pork,  under  the  firm  name  of  Thorne, 
[cMillan  &  Co.  The  business  was  carried  <m 
at  Wilmington,  Clinton  county,  and  the  partner- 
ship continued  until  the  springjof  1874. 

On  November  6, 1873,  Elias  Thorne  loaned  to 
the  firm  $2,600,  on  December  3.  1873,.  $2,600. 
and  on  December  22,  1873,  $8,000,  to  be  used 
generally  in  their  business.  The  first  two  loans 
were  at  sixty  days  and  at  the  expiration  of  that 
time  they  were  extended,  and  the  last  loan  was 
at  ninety  days.  It  was  understood,  when  these 
loans  were  made,  that  security  for  their  repay- 
ment was  to  be  given,  and  at  the  time  the  last 
sum  was  advanced,  H.  T.  Davis  became  surety 
for  that  sum.  As  further  security  for  the  re- 
payment of  that  sum,  the  firm  executed  and  de- 
livered to  Elias  Thorne,  at  the  time  the  money 
was  advanced,  a  certain  instrument  in  writin{^ 
and  on  December  25,  1873,  the  firm  executed 
and  delivered  to  him  another  instrument  as  se- 
curity for  the  payment  of  the  sums  first  men- 
tioned, which  instruments  are  in  the  following 
form. : 

"  Wilmington,  Dec.  22nd,  1878. 

"We  have  received  from  Elias  Thome,  of 
Skaneateles.  New  York,  on  storage,  six  tnoa- 
sand  hams  in  process  of  curing,  which  we  hold 
subject  to  his  order,  and  to*be  delivered  to  him 
free  of  expense  of  curing,  on^  presentation  of 
this  warenouse  receipt,  on  whicn  we  have  re- 
ceived an  advance  of  ($8,000)  eight  thousand 
dollars;  said  hams  stored  in  our  porkhouse, 
Wilminfl^n.  Clinton  County,  Ohio,  in  casks 
marked  £.  Thome." 

"  Thormb.  McMillan  &  Co." 

"Attest:    H.  T.  Davd.'' 
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''  Wilmington,  O.,  Dec.  26tli,  1873. 

'^  Received  of  Elias  Thorne  live  thousand  dol- 
''  Ian  ($6,000),  as  an  advance  on  fifty  thousand 
''  pounds  of  hams,  now  in  process  of  curing  in 
"  our  porkbouse,  for  which  he  holds  two  notes 
"  twenty-six  hundred  dollars  (92,600)  each." 

"  ThORXE,  MrMlLLAN  &  Co.'- 

B.  M.  Thorne,  after  testifying  that  the  sum  of 
98,000,  was  advanced  to  the  firm  by  Elias  Thorne, 
on  December  22,  1873,  at  a  bank  in  Wilming- 
ton, savs:  "Wo  came  out  of  the  bank,  and 
Elias  Thorne  and  myself  went  directly  to  the 
porkhouse,  and  I  delivered  the  hams  to  him." 
[Witness  was  told  to  state  what  was  said  and 
done,  and  he  proceeded  as  follows:]  "I  pointed 
out  the  hams  to  him ;  they  were  on  the  iSrst 
floor,  and  mostly  in  hogsheads,  some  in  the 
front  roofti,  but  most  in  the  back  room — 100 
hogsheads — something  over  100,000  pounds;  1 
pointed  to  the  hams,  and  said  to  him, '  I  make 
you  a  delivery  of  the  hams ;'  I  also  said,  '  I  will 
mark  them  for  you;'  he  replied,  'That  is  all 
right ;'  I  marked  some  that  atternoon  and  some 
more  the  next  day,  by  marking  on  the  hogs- 
heads, in  chalk,  plainly,  *E,  Thorne.^  When  I 
said  I  would  mark  them,  and  he  replied  '  All 
right,'  he  added  that  I  could  do  so  at  some  other 
time,  as  he  was  in  a  hurry.  In  the  afternoon  of 
that  day  I  marked  some  of  them  by  writing  the 
name  '  £.  Thorne^  with  chalk,  and  the  next  dav 
I  marked  some  more  the  same  way,  in  all  a  half 
dozen  or  a  dozen  of  the  outside  casks.  The  casks 
or  ho^^sheads  were  all  in  the  main  part  of  the 
building.  All  the  hams  embraced  or  mentioned 
in  the  warehouse  receipt  were  separate  and  apart 
from  all  other  hams  and  meats  in  the  house.  A 
few  di^s  afterward,  and  while  he  was  still  here 
in  Wilmington,  we  gave  him  another  receipt  to 
cover  what  we  called  the  flve-thousand-doUar 
loan ;  it  was  the  receipt  which  has  been  offered 
in  evidence,  bearing  date,  Dec.  25th,  1873." 

In  February  and  March,  1874,  without  the 
knowledge  or  consent  of  Elias  Thorne,  the  hams 
were  shipped  by  the  firm  to  Pittsburgh,  where 
they  were  sold,  and  the  proceeds  of  the  sale,  97, 
025.32,  were  applied  by  the  firm  in  satisfaction 
of  money  due  from  the  firm  to  that  bank.  This 
debt  to  the  bank  existed  at  the  time  such  ware- 
house receipts  were  given.  The  suit  Was  brought 
to  recover  the  money  so  received  by   the  bank. 

The  firm  was  never  engaged  in  the  business  r 
of  warehousemen. 

The  court  charged  the  jury,  among  other  things, 
that  if  it  appeared  that  the  papers  called  ware- 
house receipts  were  in  fact  given  by  the  firm  to 
Elias  Thorne  '*  simply  by  way  of  security  for  a 
loan  of  monev  made  by  him  to  them,  and  not 
otherwise,"  then  that  the  bank,  which  was  a 
creditor  of  the  firm  at  the  time,  was  not  liable. 

L.  Pope  and  J.  8.  Savage,  for  plaintiff  in  er- 
ror. 

Hoadly,  Johnson  &  Colston,  W.  B.  Telfair,  and 
M.  Hayes,  for  defendant  in  error. 


Okey,  J. 

The  verdict  was  right  uiilens  the  charge  was 
wrong.  But  the  charge,  as  we  shall  see,  was 
right.  Clearly  the  hams  were  not  held  by  Elias 
Thome  in  pledge,  for,  to  constitute  a  pledge,  he 
must  have  received  and  retained  possession  of 
the  property.  Nor  was  this,  as  against  the  bank, 
a  valid  deposit  by  a  bailor  with  a  bailee,  for  the 
reason  hereinafter  stated.  Nor,  as  to  the  bank, 
which  does  not  claim  under  the  instruments  ex- 
ecuted to  Elias  Thorne,  were  such  iustruments 
warehouse  receipts,  for  the  firm  was  not  engaged 
in  the  business  of  warehousemen,  and  the  prop- 
ertv  belonged  exclusivelv  to  the  firm. 

There  is  nothing  in  the  statutory  provisions 
relating  to  warehouse  receipts,  in  force  in  1873 
and  1874,  which  affects  the  question  before    us. 

I  S.  &  C.  420-424;  S.  &  8.  93,  94.  In  several 
states,  however,  and  in  England,  the  rights,  du- 
ties and  liabilities  of  persons  with  respect  to  such 
instruments,  are  regulated  by  statutes,  and  in 
construing  those  statutes,  the  courts  have  con- 
sidered the  general  subject.  See  Cochran  v.  Ripy, 
13  Push,  496 ;  Sexton  v.  Graham,  53  Iowa,  lol ; 
Price  V.  Wisconsin,  etc.  Ins.  Co.  43  Wis.  267; 
Sewing  Machine  Co.  v.  Heller,  44  Wis.  2265; 
Insurance  Co.  v.  Kiger,  103  U.  S.  352;  Harris  v. 
'Bradley,  2  Dillon,  284 :  McCabe  v.  McKinstry,  5 
Dillon,  600  •  Yenni  v.  AlcNamee,  46  N.  Y.  614 ; 
Adams  v.  Merchants  National  mnk,  19  Am.  L. 
Reg.  N.  8.  714 ;  Greenleaf  v.  Dows,  12  Reporter, 
546;  Johnson  v,  Roe,  10  Central  L.  Jour.  328. 
See,  also,  Edwai-ds  on  Bail.  (2nd  ed.)  §§  332, 
333;  10  Cen.  L.  Jour.  421;  Daniel  on  Neg.  Inst. 
J^  1713, 1714 ;  Ben;,  on  Sales,  (2  Am.  ed.)  §§  780, 
781.  The  conclusion  already  stated,  that  the 
instruments  in  question  are  not  warehouse  re- 
ceipts, was  reached  after  a  careful  examination 
of  these  authorities. 

The  claim  that,  in  so  holding,  the  decision  is 
inconsistent  with  Gibson  v,  Chillicothe  Bank, 

II  Ohio  St.  311,  is  not  well  founded.  In  that 
case,  as  in  this,  the  instruments  claimed  to  be 
warehouse  receipts  were  not  such  receipts,  strictly 
speaking.  But  in  that  case  it  was  claimed  that 
Gibson.  Stock  well  <&  Co.,  to  whom  the  receipts 
were  given,  were  the  owners  of  the  property,  and 
evidence  was  offered  to  show  sucn  ownership. 
The  true  ground  of  that  decision  appears  in  the 
statement  of  the  judge  delivering  tne  opinion, 
that  the  papers  called  warehouse  receipts  were 
given, ''  not  to  secure  an  indebtedness  merely, 
♦  4e  4e  but  on  the  contrary,  that  the  plaintifls, 
under  a  previous  and  subsisting  contract,'  fur- 
nished and  advanced  the  money  for  the  purchase 
of  the  property,  upon  an  agreement  on  the  part 
of  Bartlett  &  May  to  so  pass  to  them  the  title 
thereto."  The  court  below  charged  the  jury 
that  the  receipts  did  not  even  tend  to  prove 
such  ownership  of  Gibson,  Stock  well  &  Co.,  ana 
in  so  charging  clearly  erred,  and  for  that  error  * 
the  judgment  was  properly  reversed.  To  that 
extent  we  fully  recognize  the  case  as  authority. 
But  in  this  case  it  is  not  pretended  there  was 
any  agreement  whereby  Elias  Thorne  became 
owner  of  the  property.    Indeed,  there .  was  no 
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proposition  on  the  part  of  the  firm  to  give,  nor 
on  the  part  of'Elius  Thorne  to  receive,  u  lien 
upon  or  interest  in  the  property  now  claimed  to 
have  been  embraced  by  the  receipts,  until  all 
the  property  had  been  purchased  by  the  firm 
nor  until  such  property  had  come  to  its  posses- 
sion, and,  for  aught  that. api^ears,  payment  there- 
for   had   been  made. 

The  instruments  not  being  as  to  third  person's 
warehouse  receipts,  the  question  arises  as  to  the 
interest  Elias  Thorne  acquired  in  the  property. 
We  do  not  doubt  that  as  to  persons  other  than 
creditors  of  the  firm,  and  subsequent  purchasers 
and  mortgagees  in  good  faith,  Elias  Thorne  ac- 
quired an  interest  in  the  hams.  But  the  only 
interest  he  attempted  to  acquire  was  under  those 
receiptor,  the  acts  called  a  delivery  of  the  prop- 
erty having  reference  solely  to  perfecting  his 
title  under  such  instrument.  The  bank,  how- 
ever, was  then  a  creditor  of  the  firm.  The 
statute  in  force  at  the  time  provided,  *'That 
every  mortgage  or  conveyance,  intended  to  ope- 
rate as  a  mortgage  of  goods  and  chattels,  here- 
after made,  which  shall  not  be  accompanied  by 
an  immediate  delivery,  and  followed  by  an 
actual  and  continued  possession  of  the  things 
mortgaged,  shall  be  kbsolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage,  or  aHrue  copy  thereof, 
shall  be  forthwith  deposited  as  directed  in  th« 
succeeding  "section  of  this  act."  1  S.  &  C.  47d; 
Rev.  StatQ.  §  4150.  In  this  case  the  place  of 
deposit  would  have  been  the  ofiS'ce  of  the  town- 
ship clerk.    3  Sayler,  2219. 

Mere  was  an  attempt  to  create,.by  the  instru- 
ments in  question,  a  lien  on  the  hams  to  secure 
the  debt  of  Elias  Thorne.  There  was  no  change 
of  possession,  much  less  a  continued  change  of 
possession.  ^  There  was  no  execution  of  a  chattel 
mortgage  on  the  property,  much  less  a  filing  of 
such  mortgage  with  the  township  clerk.  The 
attempt  was,  therefore,  within  the  inhibitions, 
and  in  conflict  with  the  {)olicy  of  the  above  sec- 
tion, and  the  lien  so  attempted  to  be  secured 
was,  as  to  the  bank,  a  creditor  of  the  firm, 
simply  a  nullity. 

Another  view  of  this  case  may  be  taken, 
equally  satisfactorv  to  all  of  us,  and  leading  to 
the  same  result.  Whether  the  ban4c,  at  the  time 
it  received  the.  pjroceeds  of  the  sale  of  the  hams 
in  payment  of  its  debt,  had  knowledge  that 
Elias  Thorne  held  the  alleged  warehouse  re- 
ceipts, is  a  question  concerning  which  the  evi- 
dence is  in  direct  tK)nflict.  The  verdict,  in  view 
of  the  charge  to  the  jury,  is  virtually  a  finding 
that  the  bank  did  not 'have  suQh  notice.  The 
finding  of  a  jury  can  only  be  disturbed  when  it 
appears  from  the  evidence  to  be  clearly  wrong 
(McGatrick  v.  Wason,  4  Ohio  St.  566,  575),  and 
that  we  cannot  say  is  shown  by  the  evidence  in 
this  case.  Elias  Thorne  having  permitted  the 
firm  to  retain  the  possession  and  control  of  the 
property,  the  firm  sold  it  and  paid  the  proceeds 
of  the  sale  to  the  bank,  which  was  one  of  its 
creditors,  and,  we  are  bound  to  say,  ignorant  of 


the  fact  that  Elias  Thorne  had  or  claimed  any 
lien  upon  or  interest  in.  the  property.  That  a 
bailor  nas,  ordinarily,  a  remedy  against  a  person 
who  has  converted  his  property  to  his  own  use, 
is  not  denied.  Roland  i;.  Gundy,  6  Ohio  202; 
Knapp  V.  Hobbs,  50  New  Hiimp.  476.  But  where 
a  bailee,  in  violation  of  his  trust,  sells  the  prop- 
erty of  the  bailor,  and  applies  the  proceeds  in 
payment  of  his  (the  bailee's)  debt  to  a  third  per- 
son, wlio  was  ignorant  of  the  breach  of  trust, 
the  bailor  cannot  maintain,  against  such  third 

Serson,  an  action  for  money  had  and  received, 
lingsley  v.  Plimpton,  17  Pick.  159;  Thatcher  v. 
Pray,  113  Mass.  291 ;  Culver  v,  Bigelow,  43  Vt. 
249;  Foster  v.  Green,  7  Hurl.  <fe  Nor.  881.  In 
this  view  the  verdict  is  right,  even  if  the  in- 
struments relied  on  should  be  regarded  strictly  as 
warehouse  receipts. 
Judgment  afiirmed. 
[This  case  will  appear  in  37  0.  S.] 


^i<^cyt  oi  ^eci^yiovky. 


NEW  YORK. 


{C&urt  of  Appeals,) 


Winch  v.  The  Mutual  Benefit  Ice  Co.    De- 
cided October  4,  1881. 

Ocmtract — Damages — Interest, — B^  the  terms  of 
a  contract,  defendant  agreed  to  deliver  and  plaint- 
ifiT  to  take  a  certain  quantity  of  ice  per  year  for 
five  vears  at  a  stipulated  price ;  one  dollar  being 
fixea  as  liquidated  damages  for  each  ton  which 
either  party  respectively  might  fail  to  deliver  or 
take.  In  1873,  at  defendant's  request,  plaintiff 
omitted  to  take  the  specified  quantity.  In  an 
action  for  a  breach,  Heidj  That  the  request  ope- 
xated  as  a  release  of  plaintiff's  agreemetit ;  that 
defendant  was  not  entitled  to  recover  the  liqui- 
dated damages  for  such  omission  nor  justifiea  in 
failing  to  deliver  the  contract  quantity  for  the 
following  year,  and  that  plaintiff  was  entitled  to 
recover  for  the  amount  defendant  so  failed  to  de- 
liver. 

The  contract  provided  for  yearly  settlements. 
Heldj  That  plaintiff  was  entitled  to  interest  on 
the  damages  of  each  year  from  the  end  of  the 
year. 

Keck  et  al.  v.  Werder.  Gray,  Assignee.    De- 
cided October  4,  1881. 

Appeal — Bankruptcy— An  order  denying  a  mo- 
tion to  set  aside  a  valid  judgment  for  a  mere  ir- 
regularity or  for  fraud  or  odlusion  is  discretion- 
ary and  not  appealable  to  the  Court  of  Appeals. 

If  an  assignee  in  bankruptcy  does  not  seek  to 
come  in  and  defend  an  action  while  the  same  is 
pending,  but  through  laches  or  even  excusable 
neglect  omits  to  apply  until  after  judgment  has 
been  rendered  and  expcated,  it  is  discretionary 
with  this  court,  on  a  sunmiary  applicationi  to 
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set  aside  the  proceedings  for  ,tbe  purpose  of  let- 
ting him  in. 


Walker  t?.  Spencer.      Decided  October  4,  1881. 

Agency — Accountin  rr  Appeal — Defendants,  un- 
der a  contract,  whereby  they  were  made  sales 
agents  and  part  owners  with  plaintiff  of  a 
medicinal  comoound,  manufactured  and  sold 
said  corapouna  for  eight  years,  kept  the 
books  under  their  control,  and  made  payments 
to  plaintiff,  but  refused  his  demand  lor  an  ac- 
counting and  settlement.  It  appeared  that  they 
had  on  hand  money  liable  to  distribution  and  a 
large  quantity  of  goods  ready  for  sale  and  deliv- 
ery. neULf  That  plaintiff  was  entitled  to  an  ac- 
count; that  defendants  were  chargeable  with 
the  proceeds  of  sale  as  soon  as  received  by  their 
agents  or  employees,  and  are  not  discharged  from 
such  liability  by  the  subsequent  embezzlement 
of  funds. 

An  appeal  from  an  order  denying  a  new  trial 
can  be  entertained  under  §  190.  * 

An  appeal  from  an  interlocutory  judgment 
may  be  taken  to  General  Term,  but  it  cannot  be 
reviewed  b^  appeal  to  the  Court  of  Appeals  until 
after  final  judgment  is  rendered. 


Gillette  et.  al.  v.  Bate  et  al.    Decided  Octo- 
ber 4,  1881. 

CrediUn^s  Bill. — A  patentee  cannot  defeat  a 
creditor's  bill  by  provine  want  of  utility  or  nov- 
elty of  the  patent,  and  his  fraudulent  assignee 
stands  in  the  same  position. 

One  J.,  who  was  insolvent,  on  the  sale  of  a  part 
of  a  patent,  transferred  the  rest  to  his  wife.  A 
ompany  was  afterwards  organized,  to  which  the 
patent  was  transferred  in  exchange  for  stock. 
ilddj  That  the  stock  when  issued  to  J.'s  wife, 
could  be  reached  by  his  Creditors,  and  that  the 
appreciation  in  its  value  by  the  corporate  man- 
agement accrued  to  the  creditors. 


Davenport,  Rec'r,  v.  McChesney.    Decided  Oc- 
tober 4, 1881. 

ChcUtd  Mortgage. — Where  the  mortgagee  under 
a  chattel  mortgage  assumes  to  sell  all  the 
mortgaged  property,  and  afterwards  takes  pos- 
session ana  claims  the  property  under  thi^ 
title,  the  mortgagor  may  elect  to  treat  the 
entire  sale  as  valid,  and  hold  the  mortgagee 
liable  for  the  proceeds  of  the  sale  in  excess 
of  the  mortgagee!  debt. 

An  accommodation  note  is  not  a  liability 
within  the  strict  term  of  the  mortgage.. 

Where  such  note  was  made  after  the  foreclos- 
ure sale,  and  was  not  paid  until  after  supplemen- 
tary proceedings  had  been  commencea  against 
the  mortgagor.  Held,  That  the  security  was  ex- 
tinguished oy  the  sale,  and  that  the  judgment 
creditors  of  the  mortgagor  had  acquirea  an  equi- 
table lien  on  the  surplus  fund. 


The  People  ex  rel.  Clauson,  v.  The  New- 
burgh  AND  Shawanguxk  Plank  Road  Co.  et 
AL.    Decided  October  4,  1881. 

Plank  Roads — CovfiUiUional  Law. — The  charter 
of  a  phtnk  road  company  expired  April  18, 1880. 
Prior  to  that  time  it  took  proceedings  to  reor- 
ganize, under  Chap.  611,  Laws  of  1876.  Hdd^ 
That  if  it  could  reorganize  under  that  act  it 
would  still  be  a  plank  road  company,  and  its 
charter  would  only  'be  extended  under  Chap. 
135,  Lawi<  of  1876;  that  it  could  not  take  any 
bonofit  under  the  act  of  1880,  as  it  was  adopted 
after  the  proceedings  for  reorganization  were 
taken,  and  because  at  that  time  the  company 
was  not  an  existing  corporation,  biit  that  the 
proceedings  were  validated  by  Chap.  551,  Laws 
of  1881. 

Chip.  135,  Laws  of  1876,  is  not  a  local  act, 
either  as  it  was  originally  passed,  or  as  amended 
in  1879. 

Where  a  plank  road  company  owns  the  fee  of 
a  ])ortion  of  its  road,  a  provision  in  an  injunc- 
tion re-straining  it  from  exercising  its  corporate 
franchise,  which  proiiibits  it  from  interfering 
with  free  travel  on  said  road,  is  improper;,  the 
public  has  no  right  to  unobstructed  travel  over 
that  portion,  the  fee  of  which  is  in  the  com- 
pany. 

Scott  v.  The    Middletown,  Unionville    and 
Water  Gap  R.  B.  Co.    Decided  Oct.  4,  1881. 

Contract  —  Evidencs.  —  Defendant's  president, 
without  authority  from  the  Board  of  Directors, 
boueht  certain  rails  and  spikes.  They  were 
used  in  an  extension  of  defendant's  track 
without  dissent  by  the  Board.  Hddy 
That,  defendant  having  received  and  used 
the  property  for  the  purpose  for  which  it  was 
designed,  it  amounted  to  an  adoption  and  ratifi- 
cation of  the  act  of  the  president,  even  though 
tlie  directors  did  not  know  the  terms  of  the  con- 
tract. 

Defendant's  secretary,  on  cross-examination, 
testified  that,  so  far  as  he  knew,  defendant  did 
not  procure  any  iron  to  lay  the  extension. 
Held,  That  it  was  proper  to  try  to  refresh  the 
witness'  memory  by  showing  him  his  own  let- 
ters, written  to  the  vendor  alx>ut  the  time  of  the 
delivery,  and  which  showed  that  he  knew  the 
iron  W21S  to  be  furnished  to  defendant,  and  that 
the  letters  were  admissible  as  part  of  the  res 
gestae. 

Pouch  er   v.  Blanch ard  et  al.    Decided  Oct. 
4,  1881. 

Agency  —  Attorneys. —  Defendants,  having  a 
claim  against  a  vessel  for  towage,  left 
it  in  the  hands  of  a  firm  of  attorneys 
for  collection,  without  Mnstructions  as  to 
the  manner  of  doing  so.  The  attorneys  pro- 
ceeded under  Chapter  482,  Laws  of  1862,  which 
had  not  then  been  declared  unconstitutional, 
and  seized  and  sold  the  vessel  and  paid  the  pro- 
ceeds   to   defendantm.    In    an    action    for  con- 
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version;  Heldy  That  the  attorneys  were  defend- 
ants' agents,  and  in  determining  by  what 
method  they  would  collect  the  claim  acted 
within  the  scope  of  their  authority :  that  under 
the  law  as  held  at  that  time  they  could  not  be 
charged  with  incompetency  or  carelessness,  and 
that  for  their  mistake  in  the  remedy  defendants 
were  Uftble. 


Jordan  v.  Van  Epps  et  al.    Decided  Ma^  31, 
1881. 

Bar — Partition — Dower, — In  an  action  for  parti- 
tion, plaintiff,  as  the  wife  of  one  of  the  owners 
of  the  premises,  was  made  a  party  defendant 
and  served  with  process,  but  failed  to  appear. 
A  decree  of  sale  was  made,  the  premises  sold, 
and  defendant  became  the  purchaser.  In  an 
action  to  recover  dower,  Heldy  That  as  plaintiff 
failed  to  set  up  her  rights  or  make  any  defense 
in  the  partition  suit  she  could  not  claim  in  this 
action  that  she  was  unlawfully  deprived  of  her 
dower  right,  and  that  the  fiict  that  plaintiff's 
husband  died  before  the  decree  of  sale  could  not 
affect  defendant's  rights. 

A  judgment  in  an  action  of  partiti(m  is  bind- 
ing upon  all  the  parties,  and  an  error  of  the 
Court  in  determininj^  whether  the  case  is  a 
proper  one  for  a  partition  or  sale  cannot  be  ques- 
tioned coUaterallv.  The  judgment  is  final  and 
conclusive  as  to  all  matters  incident  to  or  essen- 
tially connected  with  the- subject  matter  of  the 
litigation  which  the  parties  might  have  liti- 
gated and  had  determined,  either  as  matter  of 
claim  or  of  defense. 


Baxter  v.  Bell,  impld.    Decided  Oct.  4, 1881. 

Forecbmre — Evidence. — Certain  partnership  real 
estate  stood  in  the  names  of  A,  d  and  C ;  D  hav- 
ing entered  the  firm  after  its  purchase.  On  /sell- 
ing out  his  interest,  A  conveyed  his  share  in 
the  real  estate  to  B  and  C^  and  took  back  a 
mortgage  from  theih.  B  and  C  took  the  convey- 
ance for  the  benefit  of  themselves  and  D,  and 
the  firm  continued  under  the  name  of  B,  B  & 
Co.  In  an  action  to  foreclose,  defendants  offered 
in  evidence  a  composition  agreement  signed  by 
all  the  creditors  of  the  firm  of  B,  B  &  Co.^  in- 
cluding A,  and  also  offered  to  prove  declarations 
hj  A  when  he  signed  that  the  amount  opposite 
his  name  was  for  a  deficiency  on  his  mortgage ; 
that  the  firm  had  fully  performed  a6  to  all  cred- 
itors dxcept  A,  and  that  a  tender  of  performance 
was  made  to  A,  which  he  refused.  This  proof 
was  rejected.  Held,  Error:  that  the  evioence 
offered  was  admissible,  ana  if  admitted  would 
have  created  a  bar  to  any  judgment  for  defi- 
ciency. 

The  Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Hoyt, 
IMPLD.    Decided  October  4,  1881. 

Fureclofture^Taxes — Practice. — In  an  action  to 
foroclose  a  mortgage  a  witne;^  testified 
pof^itively  that  plaintiff  paid  certain 
amounts  for  taxes  and  assessments,  but,  on 
cross-examination,  testified  ^,hat  he  dia  Pot  pay 


those  amounts,  was  not  present  when  they  were 
paid,  and  had  no  personal  knowledge  about 
them.  The  court  found  that  defendant  failed  to 
pay  taxes  and  assessments,  and  that  plaintiff 

Sid  them.  Hetd,  Error,  that  the  testimony 
es  not  prove  the  existence  of  taxes  and  assess- 
ments, but  only  payments  on  account  of  what 
may  or  may  not  be  valid  taxes  and  assessments. 


■#-♦• 


VIRGINIA. 


{8upreine  Ckmi*t  of  ApptaU,) 


Tyler  v.  Toms  et  al.    December  17, 1880. 

1.  Where  two  commissioners  are  appointed 
to  sell  land,  and  they  are  required  before  pro- 
ceeding to  act,  to  execute  a  bond  with  security 
conditioned  according  to  law,  each  executes  a 
separate  bond  with  the  other  as  his  surety.  Held  : 
This  is  not  a  compliance  with  the  decree;  and 
that,  though  the  lK)nds  were  given  in  court. 

2.  The  sale  of  the  land  is  to  be  on  a  credit, 
and  bonds  to  be  taken  for  the  several  deferred 
payments;  and  the  title  to  be  retained.  The 
sale  is  made,  the  bonds  taken,  and  the  sale  re- 
ported to  the  court ;  but  there  does  not  appear 
to  have  been  a  decree  confirming  the  sale.  As 
the  bonds  fall  due,  the  purchaser  pays  the  money 
to  one  of  the  commissioners;  ana  he  deposits  it, 
as  collected,  in  a  bank  to  his  credit,  as  commis- 
sioner, not  using  it  or  mingling  it  with  his  own ; 
but  it  is  lost  by  the  failure  of  the  bank.     Held  : 

L  The  purchaser  is  bound  to  pay  the  pur- 
chase money  of  the  land  again. 

II!  The  commissioner  having  received  the 
money  without  authority  to  receive  it,  is  liable 
to  the  purchaser  for  the  amount  so  paid. 

III.  The  commissioner  may  be  proceeded 
against  by  rule  in  the  cause,"  and  an  execu- 
tion of  fieri  facias  may  be  sued  out  against  him 
for  the  money. 

PSTERSBUBO     SAVINGS     AND     IkSURANCB     Co.     V. 

LuMSDEN.    February  17,  1881. 

1.  By  the  statute,  Code  of  1860,  ch.  57  §§  21, 
22,  24,  a  lien  is  created  upon  the  stock  of  each 
stockholder,  in  a  joint  stock  company  for  the 
balance  due  upon  his  shares  of  stock  f  and  if  as- 
signed, which  may  be  done  with  the  consent  of 
the  company,  the  lien  is  not  discharged,  but  the 
stock  in  the  hands  of  the  assignee  for  the  balance 
which  was  owing  by  the  assignor  upon  the 
shares  when  the  assignment  was  made,  or  which 
may  therec^ter  become  due,  may  be  sold  by^  the 
company  for  such  arrearages,  just  as  it  might 
have  been  sold  if  it  had  not  been  assigned. 

2.  The  charter  of  a  joint  stock  company  pro- 
vides for  the  payment  of  five  dollars  per  snare 
when  the  subscription  is  made,  and  the  residue 
thereafter  as  may  be  required  hj  the.  president 
and  directors.  And  the  corporation  is  made  sub- 
ject to  the  provisions  of  the  Code,  so  far  as  they 
are  applicable  and  not  inconsistent  with  the 
charter.  And  by  a  by-law  of  the  company  each 
stockholder  is  required  to  give  his  note,  satisfac- 
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torily  endorsed,  for  his  unpaid  stock.  A  stock- 
holder giving  his  note  with  an  endorser  for  his 
unpaid  stock,  the  unpaid  note  is  still  a  Iteir  on 
the  stock,  and  the  endorser  is  entitled  to  have 
the  stock  applied  to  his  relief. 

3.  The  statute  gives  no  lien  to  the  company 
on  the  stock  of  the  stockholder  for  any  other  debts 
due  from  him,  than  that  which  is  due  for  unpaid 
stock ;  and  though  a  bv-law  of  a  company  pro- 
vides that  the  interest  of  any  stockholder  shall  be 
liable  for  the  payment  of  all  debts  which  may 
be  due  from  him  to  the  company ;  and  if  there 
is  more  than  one  debt,  the  board  of  directors  mav 
prescribe  which  one  or  more  of  said  debts  shall 
DC  paid  out  of  the  stock  of  the  debtor,  this  by- 
law can  onl^  ftpply  to  the  interests  of  the  debtor 
stockholder  in  tne  stock  after  the  lien  of  the 
stock  debt  is  satisfied.  And  the  endorser  on  the 
stock  note  is  entitled  to  have  the  stock  applied 
to  pay  that  debt  in  preference  to  the  other  debts 
due  from  his  principal  to  the  company. 


Liberty  Savings  Bank  v.  Thomas  Campbell  et 
AL.    July  Term,  1881. 

1.  The  rule  is  now  settled  that  the  authority 
of  each  partner  to  dispose  of  partnership  prop- 
erty extends  only  to  tne  business  and  transac- 
tions of  the  partnership,  and  any  disposition  of 
the  property  oeyond  such  purposes,  without  the 
consent  of  the  co-partner,  is  an  excess  of  author- 
ity. 

2.  One  partner  cannot  pledge  or  sell  the  part- 
nership propertv,  in  payment  of  his  individual 
debts^  without  the  consent  of  his  co-partner ;  and 
the  title  is  not  divested  by  such  pledge  or  sale  in 
favor  of  a  separate  creditor,  even  though  the  lat- 
ter may  not  know  it  was  partnership  property. 

3.  J.  and  C.  were  partners  and  the  owners  of 
two  bonds  executed  to  them  on  a  sale  of  land ; 
the  bonds  were  in  the  custody  of  J.,  who,  to  raise 
money  for  his  private  purposes,  pledged  them 
by  an  attempted  assignment  along  with  other 
securities  to  the  Liberty  Saviags  Bank,  where 
he  procured  certain  notes  to  be  discounted  and 
tised  the  proceeds,  sometimes  for  his  own  benefit 
and  sometimes  for  the  benefit  of  the  firm.  The 
Bank  afterwards  made  collection  on  the  bonds, 
«id  ultimately  became  the  owner  of  them  by  pur- 
chase at  public  auction,  where  they  had  been 
sold  as  forfeited  collateral.  In  a  controversy  be- 
tween C.  (representing  the  firm)  and  the  fianh 
respecting^the  bonds  and  their  proceeds,  Hdd: 
That  the^nk  is  equitably  entitled  to  set  off 
against  C.'s  claim  the  amount  of  money  which 
the  Bank  paid  out  on  J.'s  bhecks,  and  which  ac- 
tually went  to  the  discharge  of  the  partnership 
debts,  and  it  makes  no  diflference  that  the  money 
so  checked  upon  by  J.  was  the  proceeds  of  notes 
discounted  by  the  Bank  for  his  private  accom- 
modation. 

4.  A  commissioner's  report  not  excepted  to  in 
the  court  below,  cannot  be  impeached  oefore  the 
appellate  court  in  relation  to  matters  which 
might  be  affected  by  extraneous  testimony. 


Reynolds  v.  Lee.     July  Term,  1881. 

The  second  clause  of  the  will  of  J.  F.  was  as 
follows :  ''  I  will  and  bequeath  unto  my  beloved 
wife,  Polly  Frans,  durins  her  natural  life  or 
widowhood,  all  my  estate,  ooth  real  and  personal, 
to  hold  or  dispose  of  at  her  discretion.  She  is  to 
dispose  of  the  same  equally  with  my  children,  as 
she  has  to  spare,  each  one  to  account  for  what  he 
receives,  except  my  daughter  Nancv,  and  it  is 
my  wish  that  she  receive,  after  the  death  of  my 
wife,  the  sura  of  one  hundred  dollars  in  money, 
exclusive  of  her  proportional  part  of  the  estate : 
I  also  want  my  daughter,  Susannah  Lee,  to  hold 
what  she  has  received  heretofore  and  account  for 
it."    HeUL: 

1.  The  widow  took  only  an  estate  for  her  life  in 
all  the  estate  of  her  husband^  both  real  and  per- 
sonal, subject,  however,  to  his  debts  by  the  first 
clause  of  the  will,  remainder  to  his  children 
equally,  with  a  power  to  the  widow  to  make 
equal  advances  to  them  (except  to  his  daughter 
Nancy)  in  her  life  time  of  such  of  the  property 
as  she  can  spare ;  and  the  children  are  severally 
to  account  for  what  they  have  received,  in  the 
final  division  and  distribution  of  the  estate,  a/ter 
the  death  of  the  widow. 

2.  Notwithstanding  the  bequest  is  to  the 
widow  in  express  terms  during  her  natural  life, 
yet  if  by  other  clauses  of  the  will  she  had  been 
permitted  to  use  and  dupote  of  the  mibjeci  alh 
solutely  at  her  jdeasure^  or  if  so  mucn  as  may  remain 
undimoaed  of  other  death,  had  been  given  over  at 
her  decease  (which  implies  a  power  of  unquali- 
fied dispoeition),  the  devisee  would  be  construed 
by  a  necessary  implication  of  the  testator's  in- 
tention to  take  a  fee-simple.  May  v.  Joynes  et 
al.  20  Gratt.,  692 ;  The  Missionary  Society  of 
the  M.  E.  Church  v.  Calvert's  adpi'r  et  al.  32 
Oratt.  367.  But  the  will  in  this  case  does  not 
invest  the  widow  with  power  to  dispose  of  the 
property  as  she  pleased,  out  only  to  dispose  of 
such  of  it  as  she  can  spare,  to  his  children 
equally,  who  are  to  account  for  what  they  re- 
ceive as  a  part  received  in  advance  of  what  they 
would  be  entitled  in  remainder  after  the  deter- 
mination of  the  life  estate. 

3.  It  not  appearing  from  the  record  that  the 
appellant  relied  upon  the  statute  of  limitations 
by  plea  or  in  his  answer,  or  in  any  form,  by  way 
ot  defence  to  a  claim  for  rents,  in  the  court  be- 
low, it  is  too  late  to  raise  the  objection  in  the  ap- 
pellate court. 

Snouffer   v.  H'ANsbrouoh.    July  Term,  1881. 

1  While  it  is  true  that  directing  an  issue  to 
be  tried  by  a  jury,  is  a  matter  of  ofiscretion  by 
a  court  of  equity,  it  is  equally  true  that  sucn 
discretion  must  De  exercised  upon  sound  prin- 
ciples of  reason  and  justice.  Both  the  awarainff 
an  issue  when  it  ought  not  to  be  awarded,  and 
the  failure  or  refus^  to  direct  an  issue,  when  it 
ought  to  be  directed,  are  subjects  of  review  in  an 
appellate  court,  and  that  court  must  judge 
wiiether  the  court  below  in  either  case,  has 
soundly  or  unsoundly  exercised  its  discretion. 
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2.  An  issue  of  chancery  is  directed  in  doubt- 
ful matters  of  fact,  to  satisfy  the  conscience  of  the 
court.  It  is  not  adopted  as  a  substitute  for  omit- 
ted evidence,  but  in  cases  of  doubt  and  difficulty 
produced  by  a  conflict  of  testimony. 

3.  It  may  be  affirmed  as  a  general  rule  that 
where  the  evidence  is  conflicting  and  contradic- 
tory as  to  the  material  facts;  where  the  right  de- 
termination of  the  case  depends  upon  the  credi- 
biliiy  of  witnesses ;  where  giving  enual  weight  to 
the  testimony  on  both  sides,  the  cnancellor  can- 
not arrive  at  a  definite  and  satisfactory  con- 
clusion, it  is  his  right  and  his  duty  to  award  an 
issue  to  be  tried  by  a  jury,  before  whom  the  wit- 
nesses may  be  brought,  where  they  can  be  seen 
and  heard,  where  they  can  be  subiectcd  to  public 
cross-examination  and  their  credioility  tested  by 
their  demeanor,  capacity  and  sources  of  informa- 
tion. 

4.  An  issue  out  of  chancerv  is  peculiarly 
proper  in  cases  of  alleged  fraud,  where  the  de- 
cision rests  on  the  credit  to  be  given  to  the  wit- 
nessess. 


» » » 


CALIFORNIA. 


(^Supreme  Oc:irt.) 

I^BOPLB  V.  O'Neil.    Filed  October  8,  1881. 

Alibi —  InatrueUon.  —  Defendant  was  charged 
with  robbery  committed  in  San  Ffancisoo,  and 
relied  upon  the  defense  of  alibL  The  Court  in- 
structea  the  jury  :  "  As  to  tlie  proof  of  an  alibiy 
it  is  a  proof  admitted  by  the  law ;  and  in  fact, 
when  it  is  established^  it  is  the  most  conclusive 
and  logical  of  all  defenses.  If  it  is  established 
to  the  entire  satisfaction  of  the  jury  in  this  case 
that  the  defendant  was  in  Wave/ly  Place  at  the 
time  this  alleged  robbery  was  committed,  at  that 
very  instant,  it  follows  necessarily  and  emphati- 
cally that  he  could  not  at  that  same  instant 
have  been  on  California  street."  Hddj  such 
instruction  was  not  a  direction  that  the  proof  in 
support  of  the  defense  of  alibi  must  be  made  to 
the  entire  satisfaction  of  the  jury. 

Beaeonable  Doubt — BMery. — A  reasonable  doubt 
of  a  defendant's  presence  at  the  time  and  place 
of  an  alleged  robbery  raises  a  reasonable  aoubt 
of  his  commission  of  the  offense. 

Instruetion  not  Specific, — If  a  charge  is  not  suffi- 
ciently specific,  it  18  the  duty  of  counsel  to  ask 
the  Court  to  make  it  more  specific. 

Pbople  v.  Lopez.    Filed  October  8,  1881. 

Empanelling  of  Trial  Jury — Criminal  Law, — The 
Court  has  power  to  order  additional  jurors  sum- 
moned when  t\w  case  requires  it.  (Sections  226, 
227,  C.  C.  P.) 

InMrudiom, — A  defendant  cannot  object  to  in- 
structions given  in  the  exact  language  requested 
by  him. 

Evidence  in  Caee  of  ^Larceny, — Evidence  tending 
to  prove  that  other  horses  disappeared  from  the 
neighborhood  at  the  same  time  as  the  mare  and 
colt,  with  the  larceny  of  which  defendant  was 


charged,  and  tending  to  show  that  the  others 
were  found,  with  the  mare  and  colt,  in  the  pos- 
session of  defendant,  is  admissible  against  a  de- 
fendant charged  with  the  larceny  of  such  mare 
and  colt. 


The  People  of  The  State  of  California  t;. 
John  W.  Campbell.  Filed  September  20, 
1881. 

Conetitutiondl  Law  —  Information  —  Indictment — 
No  constitutional  right  of  a  defendant  is  im- 
paired by  changing  the  mode  of  procedure  from 
indictment  to  information,  and  prosecuting  him 
for  a  crime  committed  prior  to  the  adoption  of 
the  present  Constitution,  by  information  pro- 
vided for  by  the  laws  passed  under  such  Consti- 
tution. 

Jeopardy^Diwnisml  of  Indictment, — The  dismis- 
sal of  an  indictment  is  no  bar  to  a  subsequent 
indictment. 

^  Evidence  of  Threats, — Threats,  though  communi- 
cated to  defendant:  Heldy  properly  ruled  out, 
there  beinff  nothing  in  the  circumstances  of  the 
case  attending  the  killing  establishing  a  case  of 
justifiable  homicide,  or  that  defendant  was  in 
imminent  danger. 

Technical  Error. — A  defendant  must  affirmar 
tively  show  that  a  substantial  right  has  been 
injuriously  affected  by  an  alleged  error. 


In  the  Matter  of  William  Hollis  on  Habeas 
Corpus.    Filed  September  29, 1881. 

Habeas  Corpus — Void  Judgment  Seviewable. — The 
question  of  tne  authority  of  a  court  to  render  a 
judgment  of  imprisonment  in  proceedings  which 
are  absolutely  void,  is  reviewable  upon  habeas  cor- 
pus. 

Contempt — Imposition  of  Fine  is  a  Judgment — ^The 
adjudication  or  a  contempt  is  an  adjudication  of 
a  specific  criminal  offense ;  and  the  imposition 
of  a  fine  therefor  is  a  judgment  in  a  criminal  case. 

Insolvency— Jurisdiction  Over  Adverse  CHaimants, — 
The  insolvency  court  has  no  jurisdiction  to  order 
one  not  an  officer  of  the  court,  nor  a  party  to  the 
insolvency  proceedings,  claimins  adversely  to 
the  insolvent  debtor,  whether  fraudulently  or 
otherwise,  to  deliver  over  property  to  the  re- 
ceiver in  insolvency.  In  such  case  the^  remedy 
primarily  is  by  direct  action  at  the  suit  of  the 
receiver  against  the  alleged  fraudulent  grantee 
or  adverse  holder. 

Verificatum-^Parties.—Tbe  verification  of  a  per- 
son to  an  answer  in  the  case  does  not  make  such 
person  verifying,  a  party  to  the  action.  So  held, 
where  the  President  of  an  insolvent  corporation- 
defendant  verified  the  answer  as  required  by 
law,  that  such  President  did  not  become  a  party- 
defendant  to  the  action,  but  that  the  corporation 
was  the  sole  defendant. 

Order  to  Show  Cause  Does  not  Make  a  Person  De- 
fendant,—A  mere  order  to  show  cause  why  a  party 
should  not  be  punished  for  contempt  does  not 
make  such  person  a  party  to  the  proceedings  in 
which  the  onler  is  made. 
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ALABAMA. 


{Supreme  Obicrf.) 


Ann  E.  George  et  al.  v.  Jane  A.  George  et  al. 

BiU  of  Review — StcUtUe  of  nmi-clainu — A  husband 
uses  moneys  belonging  to  the  separate  estate  of 
his  wife  in  the  improvement  ofcity  property. 
The  wife  filed  a  bill  to  have  a  lien  declared  in 
her  favor  on  this  property,  and  the  Chancellor 
decreed  her  un  interest  in  the  same.  On  a  bill 
of  review  filed  by  the  minor  heirs  it  was  field 
that  the  wife  was  merely  asserting  her  fiduciary 
interest  in  the  land,  and  that  her  claim  was  not 
a  nominal  demand,  or  such  other  interest  as  is 
included  in  the  statute  of  non-claim,  and  might 
be  enforced  after  eighteen  months  from  the  date 
of  letters  of  administration. 

Notice  to  guardian  ad  litem. — Where  a  guardian 
ad  litem  puts  in  the  customary  answer,  and  makes 
proper  defenses,  notice  to  him  of  his  appoint- 
ment is  not  indispensable. 

Mary  C.  Conley  et  al.  v,  Alabama  Gold  Life 
iNsu^aANCE  Company. 

Chancery  Practice — BiU  of  interpleader. — ^To  be 
entitled  to  relief  under  a  bill  of  interpleader, 
the  party  thus  seeking  it  must  show  that^he 
stands  not  only  indifferent  between  the  claim- 
ants, that  he  is  without  interest  in  the  contro- 
versy to  be  waged  between  them,  but  it  must 
also  appear  that  he  is  a  mere  innocent  stockhol- 
der or  aepository,  and  that  by  no  act  of  his  has 
he  contributed  to  the  cause  of  the  conflicting 
claims,  and  of  double  vexation. 

James  McDonald  v.  The  Battle  House  Com- 
pany. 

Partnership. — ^The  Battle  House  Company  rented 
a  hotel  to  one  Mason,  and  was  to  receive  as  rents 
one-tenth  of  the  gross  receipts  of  the  hotel, 

Heldj  That  such  participation  in  the  gross 
profits  did  not  constitute  this  company  a  partner 
with  Mason. 


Wm.  Otis  v.  McMillan  &  Sons. 

Convey  ancea — Rights  of  lessee  where  reversion  is  sold. 
—Where  the  reversion  is  sold,  either  by  the  orig- 
inal owner  or  at  execution  or  mortgage  sale, 
subsequent  to  the  lease,  the  rights  of  the  lessee 
are  not  a£fected,  as  the  purchaser  is  only  the  suc- 
cessor to  the  rights  of  the  lessor ;  nor  does  such 
chanffe  of  ownership  authorize  the  lessee  to 
annul  his  contract  of  lease.  Where  the  tenant 
at  execution  sale  buys  the  reversion,  the  pay- 
ment of  rent  is  merely  suspended  until  after  the 
time  for  redemption  expires.  When  the  time 
for  redemption  has  expired,  the  lessee,  as  such 
purchaser,  acquires  a  title  in  fee,  which  carries 
with  it  the  rents,  etc. 

Peter  Moore  v.  The  State  of  Alabama. 

1.  Inferior  Courts. — Constitutional  authority  of 
Legislature  to  establish. — ^The  constitutional  author- 


ity of  the  Legislature  to  establish  courts  of 
inferior  iurisdiction  in  any  county,  city,  or  dis- 
trict of  the  State  cannot  be  questioned. 

2.  Idem. — And  where  such  iurisdiction  has 
been  conferred  upon  the  Probate  Judge  of  a 
county  concurrent  with  the  Circuit  Court,  it 
cannot  be  objected  that  he  is  not  authorized  by 
thi^  act  in  question  to  preside  in  such  inferior 
court. 

3.  Idem. — Constitutionodity  of aetconf erring jurisdiC' 
turn,  and  legality  of  grand  jury  organized  under. — 
Such  act  is  plainly  constitutional,  and  the  grand 
jury  which  founci  the  indictment  was  legally 
organized  under  its  provisions. 

4:  Witness. — IneompeUnt  to  discredit  by  particular 
independent  farts. — A  witness  may  be  discredited 
by  attacking  his  general  reputation  or  charac- 
ter, but  particular  independlent.  facts  cannot  be 
introduced  for  this  purpose. 

Held,  That  a  question  asking  one  witness  for 
the  impeachment  of  another  as  to  the  latter's 
being  indicted  for  burglary  and  seeking  to  evade 
arrest,  was  properly  excluded  from  the  jury  on 
direct  examination,  but  greater  latitude  is  al- 
lowed on  cross-examination. 

5.  Witness.  Character  of  when  assailed  or  other- 
wise impeached  aquation  for  jury. — Where  the  char- 
susteroi  a  witness  is  assailed  or  impeached  as 
being  unworthy  of  credit,  it  is  entirely  within 
the  province  of  the  jury,  as  the  exclusive  judge 
of  the  facts. 


» » » 


MARYLAND. 


{Oowrt  of  Appeals.) 


Gill  v.  Carmine.    January,  1881. 

Omiroct^^Of  Trustee—Liability.— A  trustee  is 
liable  upon  any  contract  he  may  make  for  the 
benefit  of  the  estate,  although  he  makes  the  con- 
tract as  trustee,  under  an  order  of  court,  for  the 
sole  benefit  of  the  estate  and  with  actual  notice 
to  the  other  party.  Only  by  express  agreement 
on  the  part  of  the  other  party  to  look  to  the 
trustee  mnd  alone  for  pavment  can  the  trustee 
be  relieved  from  personal  liability. 


^  •♦ 


NEW  JERSEY. 


{Ouurt  of  JEhrors  and  Appeals.) 


A.  sold  a  farm  to  B.,  misstating  the  number  of 
acres,  taking  a  mortgage  for  a  part  of  the  consid- 
eration. B.  sold,  making  a  similar  misstate- 
ment, to  C,  who  assumed  payment  of  the  mort- 
gage. On  forcloseure  by  A.j  Held,  that  C.  could 
not  deduct  his  damages  from  the  mortgage ;  that 
to  authorize  such  deduction,  the  mortgagee  and 
owner  must  be  privies  in  contract. 


-•-•« 


Judee  William  Kennon,  of  St.  Clairsville,  0., 
who  died  of  paralysis  at  the  a^e  of  8^  spent 
half  a  century  in  important  public  labqrs. 
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(Sigareme  Oatirt.) 


GoonsKLL  V.  Sbklbt.    Piled  October  12, 1881. 

ScEepNotM  to   Charge  of  Jimj Whec 

taken  IndiMriiDinatefy  to  ererv  panicra 
they  will  bo  treated  the  B,  - 


options  are 
c  pan^raph  nrtbo  ch»vn[B, 

"  "  ""S  general 'ex  r-eption 

liad  been  taken  to  the  wbole  charge ;  aud  if  anv  part  of 
the  cbarse  is  correct  the  exceptions  will  bo  overruled. 

After  the  jury  had  retired  thev  relumed  into  court  and 
infornioci  the  Judge  that  they  had  not  agreed,  but  atood 
"  eleven  to  one  and  divided  on  !200."  He  thereupon  told 
them  "  If  that  la  the  only  difference  it  would  be  better  for 
the  county  and  the  partlee  on  both  sides  that  one  or  both 
Hides  yield  bo  as  to  come  together.  It  would  be  unfortn- 
Dftte  tor  all  to  have  a  disasreeinoat  when  the  dlffei-ence  is 
•osmall."    HeM,  to  be  error. 

Linn  ti.  Oilman.    Piled  October  12  1881. 

Agatt's  Jli^Mnaat— Defendant  waa  employed  aa  traveling 

-Ti  forplalntm  fora  number  of  yearti  at  a  certain  salary 


allowed  without  objection  to  theli    

quently  the  employment  waa  terminated,  and  afterwanla 
action  was  brooKbt  by  plaintllft  for  the  recovery  of  certain 
amounta  claimed  to  have  been  fraudulently  added  by  the 


defendant  to  hia  accounts  for  traveling  expenses,  by 
which  he  tiad  been  allowed  credit  for  moneys  as  expended 
which  in  fact  never  wer«  expended. 

Upon  the  trial  plaintilb  offered  evidence  of  traveling 
men  and  others  as  to  what  traveling  expenses  of  the 
route  trayeled  by  defendant  were  during  the  times  he 
wasengaced  upon  that  route,  and  that  such  expenses 
were  iMalhan  those  (charged  by  defendant ;  (2)  estimates 
of  witnesses  as  to  cost  of  road  fare,  hoMl  bills,  'bus  fare, 
Uvery  bills,  and  other  expenses  on  the  lonte  traveled  by 
defendant  showing  that  expenses  charged  by  him  could 
not  have  been  legitimately  incurred :  (3)  that  defendant 
had,  during  the  veara  be  was  In  pUntlfb'  employ,  earned 
112,000 ;  that  he  bad  suppoi  ted  his  family  andalso  bought 
property  to  the  amount  of  $14,000,  and  had  nootber  source 
of  revenue,— all  of  which  otten  were  excluded  and  verdict 
ordered  lor  defendant.    Held,  that  the  rulings  were  cor- 


Orant  o/  Land  to  EdueaUonai  Corporation.— A  grant  ot 
land  waa  made  by  the  state  to  an  educational  corporation, 
and  bytbe  grant  Itwas  provided  that  theprooeeds  should 
be  devoted  exclusively  to  the  erection  of  buildings  for 
the  use  of  the  corporation.  A  bond  was  given  by  indi- 
viduals to  the  stale  to  aeonre  the  performance  of  this 
fi^ovislon.  By  consolidation  with  another  corporation 
le  donee  aecured  all  the  buildings  it  needed,  and  after- 
wards appropriated  all  the  proceeds  of  the  lands  U<  its 
Saneral  needs.  The  sureties  in  tne  bond  to  the  state  then 
led  a  bill  tc>  restrain  the  mlaapproprlatioii.  Zfsid,  that 
the  bill  should  not  be  sustained'. 

The  design  of  the  donation  was  to  secure  to  the  donee 
bulldlnKH  lor  its  corporate  use,  and  If  the  corporation  se- 
cured all  it  needed.  It  would  be  immaterial  that  they 
were  secured  bv  the  donation  of  friends,  or  by  the  use  ot 
moneys  before  In  its  poasesalon  instead  ot  using  the  pre- 
cise moneys  received  on  sale  of  the  lands.  And  ft  is 
equally  immaterial  that  the  buildings  were  obtained 
wtthout  the  use  of  any  moneys. 

The  state  intended  its  donation  to  be  benetiolal,  and 
it  Is  not  to  be  presumed  that  it  would  present  to  the  donee 
under  any  clrcnmstanoes  the  Mtematlve  ot  expending 
the  donation  in  nseless  buildings  or  forfeiting  it.  The 
state  had  a  particular  benefit  In  view,  and  Is  intereated 
only  in  seeing  that  ttiat  bencBt  isaecured. 


AufinffS— Jtuiirocuh— iiyurJM.— Ui-.iiuga  cannot  be  made 
on  error,  on  questions  f-ffAui,  or  on  questions  oflaw  that 
have  not  been  d'>^  Jed  against  the  pUlntiffin  error,  and  If 


Negligence  in  Injuries  Inflicted  by  railro«d  trains  upon 
individuals  isa  (|uestlon  that  depends  upon  the  drcum- 
stanoes  and  can  rarely,  if  ever. be  absolutely  defined  aa 
matter  of  law ;  and  in  determining  whether  there  has 
been  negligence  all  the  circumstances  must  be  considered 
tiwether. 

The  care  required  of  all  perBonsdoingbuaineM  Involving 
danger,  must  bo  such  as  Is  reasonably  calculated  to  avoid 
serious  consequences  therefrom,  so  Uiat  if  there  are  such 


consequences  they  may  be  conaldered  aa  accidental  onlv. 

In  an  action  focneKngsnt  Injury  negligence  whicb  did 
not  contribute  to  tneinjury  nmd  not  be  regarded. 

A  case  cannot  be  taken  from  the  jury  unless  it  is  pbdn 
upon  theatrongest  showing  made  by  auyot  the  wltnesaes, 
that  there  is  no  cause  of  a^ion. 

A  cose  must  be  absolntely  free  from  conflict  before  it 
can  be  taken  from  the  jury. 

Courts  cannot  assume  that  witneesea  whom  they  moat 
credit  will  be  followed  by  the  jury,  and  no  matter  bow 
dissatisfied  a  court  maybe  with  the  couclaalons  of  tha 
lurv.  It  cannot  usurp  their  functions. 

e  lookout  upon  the  locomotive  must  be  as  effioient 


dlfQcult  to  check  its  speed  within  a  reasonable  time  a 
distance. 

A  railroad  train  ran  over  a  child  on  the  track.    It  ap- 
peared that  there  were  visitors  in  thacabof  the  engine. 


and  that  the  presence  ot  atrangen  without  leave  wss  pro- 
hibited by  rule.  Held,  that  it  waa  proper  tor  the  jury  f 
oonsider  the  fact  with  other  oircumstancea  as  bearing  m 


the  question  ot  n^ligenoe. 

The  statutory  reguWiona  concerning  the  fencing  of 
railways  apply  north  of  9aglnaw  river  except  that  the 
statutory  penalty  tor  negleMlng  to  build  them  ia  not 
In  force.    Act  Hot  1876. 

Wabwiox  f>.  Elbst.    Filed  October  12, 1881. 

Damaga—Daelaratioiu — Seeondary  Eeidenee. — In  ao  ac- 
tion tor  damages  for  an  alleged  Indecent  aasanlt  the 
SlalntlS' testiflMl  that  tbe  assault  complained  of  took  place 
1  her  room,  /fetd,  that  It  was  error  to  refuse  to  allow 
a  witness  sworn  In  her  behalf  to  testify  as  to  whether  he 
had  ever  seen  deliandant  in  her  room. 

Certain  hearsay  evidence  properly  stricken  out. 

In  such  on  action  evidence  of  nnohaste  longnoge  and 
solicitations  by  defendant  to  plointitr  prior  tothe^tempt 
complained  of  is  admissible. 

Declaration  ot  one  conspirator  in  regard  to  the  oon- 
spiracv  may  be  adrolasibre  against  a  co-conspirator  al- 
thoogn  not  mode  In  bis  presence,  but  not  until  after  the 
introduction  of  evidence  showing  the  conspiracy. 

To  authorise  seoondarv  evidence  of  a  witness'  tesUmony 
by  showing  what  he  had  teatlSed  to  upon  a  former  trial, 
it  is  Incumbent  upon  tbe  party  offering  such  evidence  to 
show  that  he  bos  exhausted  the  beat  aourcea  of  informa- 
tion rennonably  aooeaslble  to  him  to  procure  the  witneoa 
himself  or  his  evidence.  While  a  large  discretion  mu«t 
be  left  with  a  trial  judge  as  to  the  style  and  general  man- 
ner of  his  charge,  tlie  judge  in  this  case_p  '  ~  ' 
tor  in  staling  the  COS 

HmnsR  v.  Looms.    Filed  October  12, 1881. 

Orimintd  Law.— la  on  action  for  asoaalt  and  battery 

11  red  that  by  reason  ot  th»  battery  he  was 

Sand  prevented  fromdolng  and  perform- 
buslneas  and  looking  after  and  attend- 
affalreand  avooktlona.    Bald,  that  this 
~ '  J  the  reception  of  evidence  that 
r,  and   having   hay  nngathered 


t  jnMUy  the  reception  of  evlden 

I  farmer,  and   having   hay  ungi 

..  injury,  was  troubled  In  getting  help  to 


save  it  and  In  consequence  It  was  seriously  injured, 

It  la  not  competent  sa  an  excuse  for  battery  to  nrove 
that  several  days  before  it  was  committed  pUntiS  bod 
used  inanlting  language  to  defendant's  wife,  or  bad  tlireat- 
en^d  the  defendant. 

In  such  case  having  properly  excluded  evi- 


JCDOC 


properly  e: _  .  _ 

il  provlr'ii:*  threats  by  the  plafntiff,  permitted  the 


plaintiff  to  prove  the  negative— that 

tlon  the  plalntilT  made  no  threats.    Heid,  Ut  be  error,  and 

well  calculated  to  prejudice  the  defence  with  tbe  Jury. 
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CtoMAN  AND  AHOTHER  V.  THOMPSON.    Filed  Octobor  12, 
1881. 

Legal  Title  to  Lofid.—A  transfer  of  the  legal  title  of 
land  without  reservation  passes  the  title  to  crops  grow- 
ing thereon  at  the  time  of  such  transfer,  and  a  subse- 
(liient  chatftel  mortgage  of  such  crops  by  such  grantor, 
who  still  remains  in  possession,  will  pass  no  rights  as 
against  one  claiming  under  the  grantee  in  the  convey- 
ance of  the  land. 


Lamb  v.  Jeffrey  and  another.    Filed  October  12, 1    1 

Mortgage, — One  who  files  a  bill  to  redeem  from  a  mort- 
gage must  show  by  his  bill  that  he  has  an  interest  in  the 
equity  of  redemption. 

But  if  he  avers  that  he  owns  a  certain  mortgage  which 
is  a  subsequent  mortgage  to  that  of  corapTainant,  and  his 
bill  is  not  demurred  to,  it  may  be  sustained  notwith- 
standing he  fails  to  set  forth  such  facts  as  show  that  his 
mortgage  and  that  from  which  he  seelts  to  redeem  ara 
mortgages  in  the  same  chain  of  title.  Especially  is  this 
HO  when  it  appears  that  defendant  has  recognized  his 
right  to  make  payment,  by  receiving  interest  from  him. 
Costs  must  commonly  be  paid  by  the  complainant 
rwhen  he  files  his  bill  to  redeem,  but  they  may  be  im- 
posed upon  the  defendant  if  he  unreasonably  refuses  to 
eceive  £be  money  when  it  is  tendered  to  him. 


Wrinmeiktkr  v.  Inqersoll.— Filed  October  12, 1881. 

Easement, — W.  and  I.  owned  a  building  in  severalty, 
W.  having  the  north  half  and  I.  the  south.  The  build- 
ing had  a  common  entrance  and  stair-way  to  the  second 
floor,  but  above  the  first  story  a  partition  wall  divided 
it.  W.  having  leased  his  portion  to  I.  for  a  term  of 
years  cut  doors,  for  the  lessee's  convenience,  through 
the  partition  kna  ran  a  stair-way  from  the  second  to  the 
third  Hoor  on  his  own  premises.  The  only  hall- way  on 
tho  second  floor  was  on  I.'s  side.  When  the  lease  ex- 
pired I.  plastered  up  the  doors  in  the  partition  wall  and 
refused  to  allow  w.  to  use  the  hall- way  on  his  side. 
There  was  no  satisfactory  showing  that  the  arrangements 
made  for  the  lessee's  convenience  were  intendea  to  sur- 
vive the  lease  or  that  I.  had  estopped  himself  from  ob- 
jecting to  W.'s  use  of  his  part  of  the  premises  thereafter. 
HM,  that  W.  could  not  claim  any  easement  in  I.'s  prem- 
ises after  the  termination  of  the  lease,  and  could  not 
maintain  an  iniunction  bill  to  rescrain  I.  from  obstruct- 
ing his  use  of  the  hall-way. 


Patrick  v,  HowARD.—Filed  October  12,  1881. 

Adtninistration, — It  in  suggested  that  there  ought  to  be 
some  statutory  limitation  upon  the  time  allowed  for  tak- 
ing out  letters  of  administration. 

On  appeal  from  commissioners  on  an  estate,  the  pro- 
bate claim  need  not  be  put  in  the  form  of  a  declaration  ; 
the  case  cannot  be  enlarged,  and  no  claim  can  be  heard 
that  was  not  passed  on  by  the  commissioners. 

The  circuit  courts  have  no  original  jurisdiction  over 
claims  against    estates. 

On  probate  appeals  from  commissioners  on  claims 
against  estates,  it  is  the  safer  practice  to  conflne  the  jury's 
attention  to  the  items  on  which  testimony  is  offered  as 
they  are  introduced  during  the  trial,  rather  than  to  per- 
mit pleadings  to  be  read  to  them  which  include  items 
thut  they  cannot  properly  consider. 

In  prosecuting  a  claim  against  the  estate  of  a  son  for 
articles  converted  by  him  while  living  on  the  estate  of 
his  fiftther,  a  daughter  of  the  plaintlflT's  intestate  after 
stating  that  the  mother  '*  stayed  right  there  at  her.own 
home^'  was  asked  "  and  [the  son]  took  the  whole  thing 
and  ran  it  and  carried  it  on  ?"  HeUl^  that  this  question 
called  for  the  deductions  of  an  interested  witness  upon 
a  subordinate  issue  which  belonged  to  the  jury,  and 
that  it  led  loo  far  and  its  allowance  was  erroneous. 

Where  individual  witnesses,  in  testifying  to  the  rea- 
sons of  several  joint  parties  for  delaying  in  the  presen- 
tation of  state  claims,  speak  in  the  plural  number,  their 
testimony,  so  far  as  it  involves  mttrely  the  knowledge 
or  opinions  of  others  than  themselves  is  hearsay. 

Testimony  that  the  family  of  an  intestate,  continued  to 
occupy  the  estate  together,  and  one  fif  the  'heirs  paid  the 
housenold  expenses,  does  not  warrant  the  submission  of 
the  question  whether  he  claimed  to  own  the  property. 


A  witness  who  has  denied  making  a  statement  prop- 
erly identified  cannot  contradict  impeaching  testimony 
on  this  point  by  showing  that  he  had  no  such  idea  as  is 
expressed  by  such  statement. 

The  amount  of  hay  raised  on  a  farm  in  a  given  year 
cannot  be  proved  by  showing  the  average  acreage  of 
grass  land  and  its  yield  in  other  years. 

The  delivery  of  a  deed  is  presumed  from  its  having 
been  executed,  acknowledged  and  recorded  and  from 
possession  by  the^rantee  or  beneficiary  under  it,  unless 
there  are  facts  against  the  presumption. 


Chapman  v.  CoiiBY.— Filed  October  12,  1881. 

Cbn<ro<rf— Q»rporfUu)n.— In  an  action  based  on  a  con- 
tract made  with  a  corporation  chartered  in  another 
state,  the  court  cannot  take  judicial  notice  of  the  laws 
under  which  the  corporation  was  chartered,  and  they 
must  bo  proved  audits  charter  produced  before  the  rights 
and  liabilities  of  the  parties  can  be  determined. 

Waiver  of  conditions  of  a  contract  is  a  question  for 
the  jury. 

Failure  to  prove  corporate  character  may  be  obviated 
bv  proof  of  dealings  wnich  recognize  it,  but  such  proof 
is  not  enough  where  the  question  is  as  to  the  existence 
of  powers  and  privileges  which  are  not  necessarily  im- 
plied by  corporate  existence  but  depend  on  the  franchises 
actually  conferred. 

A  foreign  private  corporation  cannot  establish  a  lia- 
bility upon  anv  act  done  by  it  as  a  consideration  for  a 
benefit  to  ii^,  if  it  is  an  act  which  domestic  corporations 
cannot  do  without  authority  of  law  (  Comp.  Laws.  9  6543) 
such  as  its  removal  from  place  to  place,  or  the  establish- 
ment of  branches,  or  the  acquisition  of  real  estate,  or 
going  into  business  outside  of  the  scope  of  its  granted 
powers. 

In  Michigan,  courts  take  judicial  notice  of  all  statutes, 
and  when  they  know  under  what  law  a  corporation  ex- 
ists, they  know  its  powers  and  the  limitations  thereon ; 
but  they  can  know  nothing  of  the  purport  of  a  foraign 
law  until  it  is  proven. 

In  an  action  based  on  a  subscription  and  an  agreement 
for  a  substituted  payment,  the  transactions  relating 
thereto  and  the  consideration  and  agreements  for  the 
subscription  must  be  construed  together  in  determining 
the  obligations  of  the  respective^  parties. 

A  declaration  on  the  common  counts  can  be  amended 
on  a  new  trial  bjr  the  insertion  of  special  counts. 


Johnson  v.  Lee.— Filed  October  12,  1881. 

lfofne9toad.~Notice  to  a  homesteader  of  proceedings 
ag^nst  him  under  the  homestead  act  covers  such  matters 
only  as  are  alleged  in  the  complaint,  and  under  such 
notice  these  are  the  only  questions  that  can  be  passed 
on  by  the  register  of  the  United  States  land-office,  or,  on 
appeal  from  him  by  the  commissioner  of  the  general 
land-office  and  the  secretary  of  the  interior.  And  if  a 
final  ruling  on  a  point  not  raised  by  the  complaint  shall 
have  the  effect  of  ousting  the  homesteader,  he  can  file  a 
bill  in  equitv  to  compel  a  subsequent  patentee,  with 
notice,  to  convey  to  him. 


Porter  v,  Noyeb.— Filed  October  12,  1881. 

Zrea«e«.— Leases  of  coal  mining  lands,  for  terms  of  25 
years  with  the  privilege  of  renewal,  were  given  in  1857 
and  1858,  but  the  lessees  did  not  go  upon  the  lands  and 
ceased  to  pay  rent  in  1871,  apparently  thinking  that  the 
mines  were  not  worth  working.  The  owners  regarding 
the  leases  as  abandoned,  no  payments  havins  been  ten- 
dered for  several  years,  did  not  bring  suit  for  the  rent 
but  let  the  lands  again  to  other  persons  at  a  higher  rental. 
HeLdf  on  an  injunction  bill  brought  by  the  assignees  ^  of 
the  original  lease  to  establish  tneir  own  title  and  re- 
strain tne  later  lessees  from  mining  the  lands,  (1)  that 
the  owners  had  a  right  to  regard  the  abandonment  as 
final  and  to  relet  the  premises ;  and  (2)  that  the  owners 
were  necessary  parties  to  a  bill  intended  to  destroy  se- 
curities under  which  they  were  entitled  to  increased 
revenues,  and  should  have  been  impleaded  as  defend- 
ants. 

Equity  does  not  favor  the  purchase  of  litigious  titles 
or  OT  stale  demands  revived  after  they  were  naturally 
regarded  as  abandoned. 


214 


OHIO    HAW    JOUBNAL. 


JoHNRON  «.  DIBBBOW.— Filed  October  12.  1881. 

Impeaeking  questian^^Damagea. — Impeaching  ques- 
tions as  to  a  conversation  with  a  particular  person  at  a 
place  named  cannot  be  put  unless  the  time  and  sub- 
stance of  the  alleged  conversation  are  also  pointed  out. 

Defendant  in»an  action  for  criminal  conversation 
Introduced  testimony  to  show  that  plaintifTs  wife  was 
subject  to  fits  of  stupor  and  insensibility  and  w»is  af- 
flicted with  hysteria,  and  sliowed  bv  experts  that  persons 
so  troubled  were  subject  to  halincfnations  and  unrelia- 
ble, ^e^d,  proper  for  the  plaintiff  to  show  by  the  evi- 
dence of  relations  and  their  neighbors  that  tlicy  were 
well  acquainted  with  hiff'wife  and  frequently  at  his 
house  and  never  saw  or  heard  of  her  having  "  uncon- 
scious spells." 

Where  an  action  is  broug:ht  for  criminal  conversation 
and  only  one  act  IschargM,  the  plaintiff  is  not  confined 
to  a  specific  date,  but  may  show  that  it  was  committed 
at  any  time  within  the  period  of  the  statute  of  limita- 
tions; and  this,  too,  whether  the  defendant  does  or  does 
not  rely  on  an  alibi. 

Exemplary  damages  for  injury  to  the  plaintiff's  feel- 
ings are  recoverable  in  an  action  brought  by  a  husband 
for  criminal  conversation  with  his  wife ;  and  they  need 
not  be  susceptible  of  proof  at  a  money  standard,  but 
mav  be  fixea  by  the  jury  In  view  of  all  the  facts. 

The  right  of  a  husbana  to  recover  exemplary  damages 
for  injury  to  his  feelings  because  of  an  act  of  criminal 
conversation    committpd  by  defendant  with  his  wife. 

grows  out  of  the  marital  relation  and  is  independent   of 
le  wife's  right  to  recover  damages  on  the  same  ground 
in  an  action  brought  by  herself  for  the  same  wrong. 

No  more  costs  than  damasos,  if  the  damages  do  not 
exceed  |50,  are  recoverable  in  an  action  brought  by  a 
husband  for  an  assault  upon  his  wife  whereby  aefencfiint 
compelled  her  to  an  act  of  criminal  conversation.  Comp. 
Laws,  i  7888. 


♦  »♦ 


PENNSYLVANIA. 


{Supreme  Court,) 


Appbal  of  thx  ZooiiOGicAii  Society. 

Oorpor<Uiof^--0[mtraeL'^A  charitable  corporation  has 
no  more  right  to  alter  or  vary,  for  its  own  aavautatfe,  tlie 
stipulationsof  a  contract  founded  upon  a  valuable  con- 
sideration, than  a  private  individuid  would  have  under 
like  circumstances. 

Nor  can  it  alter  the  plain  construction  of  such  a  contract, 
to  the  disadvantage  of  the  other  parties  thereto. 

The  equity  powers  of  the  Common  Pleas  cannot  be  in- 
voked to  enforce  specific  performance  of  a  contract  when 
full  compensation  can  be  had  for  the  breach  thereof  in  a 
suit  at  law.  A  contract  for  the  issue  of  tickets  of  admis- 
sion, which  are  procurable  at  a  fixed  price,  is  such  a 
contract. 


The  PorreviLLB  Mutual  Fire  Ins.  Co.  v,  Horan. 

Insurance, — A  policy  of  insurance  warranted  the  repre- 
sentations made  in  the  application,  and  conditioned  that 
it  should  specify  the  contiguous  buildings ;  defendant 
afterwards  erected  on  the  adjoining  premises  a  frame 
house,  but  g^ve  no  notice  to   the  Insurance  company. 

HMj  That  he   could  not  recover  on  his  policy. 


Frakkfobd  and  BiuflrroL  Turnfikb  Road   Co 's  Ap- 
peal. 

If^unetian.^A  court  of  equity  will  not  direct  a  manda- 
tory injunction  to  issue  agoinst  a  turnpike  company  to 
compel  it  to  take  down  a  fence  in  front  of  complainant's 
property  where  there  is  not  a  dear  case  of  present  damage 
to  complainant,  and  where  his  predecessors  have  acqul- 
esoed  in  its  existence,  and  there  is  an  adequate  remedy  at 
law. 


Gray's  Appeal. 

Judgment,— An  auditor  has  the  power  to  determine  the 
amount  still  unpaid  on  a  judgpnent.  If  a  person  states  to 
another  the  amount  duo  to  him  on  a  judgment,  and 
thereby  induces  the  other  party  to  take  a  sumeqaent  se- 


curity, he  is  thereby  estopped  from  denying  such  state- 
ments. Where  the  conduct  of  a  party  has  been  such  as 
to  induce  action  by  another  he  shall  be  precluded  from 
afterwards  asserting,  to  the  prejudice  of  that  other,  the 
contrary  of  that  of  which  Lis  conduct  hss  induced  the 
belief. 


FiRKF  Nat.  Bank  of  Carbondale  v,  Cowperthwaite. 

Pftrof  agi'eement, — In  the  case  of  a  parol  agreement  by 
one  to  purchase  land  for  another  at  a  sheriff's  sale,  fol- 
lowed by  a  breach  of  the  contract  to  convey  on  the  part 
of  the  purchaser,  it  has  been  uniformly  held,  that  no  re- 
sulting trust  arises,  unless  the  promisee  had  furnished 
the  purchase  money  in  whole  or  in  part,  or  had,  at  the 
time  of  the  contract,  an  actual  estate  or  interest  in  the 
land,  or  a  bona  fide  claim  thereto.  The  wife  of  the  owner 
of  property  has  not  such  an  estate  or  interest  by  reason  of 
her  possible  dower  interest. 


»  •  » 


WISCONSIN. 


{Supreme  Omrt,) 


LeSaulnier  v.  IjOEw  and  others.— Filed   October  18, 

1881. 

Ddivery  of  Deed-'FYai4d,--l.  The  legal  eflfect  of  the 
execution  and  delivery  of  a  deed,  for  the  purpose  of  pass- 
ing the  title,  is  not  changed  by  ttie  facts  that  one  object 
of  the  transaction  was  to  save  the  expense  and  trouble 
of  administering  the  grantor's  estate  after  his  death,  and 
that  the  grantee,  who  was  the  grantor's  wife,  placed  the 
deed,  after  delivery,  where  her  husband  e<iually  with 
herself  could  have  access  to  it. 

2.  The  evidence  of  fraud  in  the  execution  of  a  con- 
veyance, upon  which  it  will  be  cancelled,  must  be  dear 
and  convincing ;  and  none  such  is  found   in  this  case. 

3.  The  defendant  grantee  is  not  estopped  from  now 
asserting  •  her  ownership  of  the  land,  although,  being 
present  when  her  husband  executed  a  note  now  held  by 
the  plaintiff  and  endorsed  thereon  a  statement  that  he 
owned  the  land,  she  did  not  then  assert  her  ownership ; 
the  evidence  satisfying  the  court  that  neither  husband 
nor  wife  understood  Uie  real  character  of  such  note  and 
indorsement. 


James  v.  Cutler.— Filed  October  18,  1881. 

Deed—Reforming  aame.—l.  In  an  action  for  reforma- 
tion of  a  aeed,  averments  that  the  desbription  of  the 
premises  in  the  deed  *'  was  erroneous,  and  in  fact  does 
not  describe  the  premises  purchased  by  the  plaintiff  and 
intended  to  be  conveyed  by  the  defendant,  and  that  such 
erroneous  description  was  inserted  in  such  deed,  and  the 
deed  accepted  by  the  plaintiff  by  mistake,^'  with  further 
averments  stating  precisely  in  what  respect  the  descrip- 
tion was  erroneous,  hdd^  sufficient  allegations  that  de- 
fendant sold  and  plaintiff  purchased  the  lands  alleged  to 
have  been  omitted  from  the  description  in  the  deed« 
especially  after  an  answer  denjrlng  that  plaintiff  pur- 
chased or  defendant  sold  any  land  other  than  that  de- 
scribed in  the  conveyance. 

2.  Findings  of  fact  by  the  trial  court  will  not  be  re- 
versed on  appeal,  except  upon  a  clear  preponderance  of 
evidence. 

3.  In  the  absence  of  fraud  a  conveyance  will  not  be 
reformed  without  proof  that,  previous  to  its  execution, 
there  was  a  mutual  affreement  for  the  sale  and  purchase 
ofa  parcel  of  land  different  fh>m  that  described,  in  the 
deed,  and  that  the  misdescription  was  inserted  by  mis- 
take. 

4.  Where  reformation  is  sought  on  the  ground  of 
mutual  mistake  only,  and  it  appears  that  the  sale  was  as 
alleged  in  the  complaint,  and  that  the  deed  was  accepted 
through  a  mistake cnplainiiff's  part,  and  the  evidence 
received  without  objeSiop  also  shows  clealy  and  satia- 
factorily  that  the  misdescription  was  inserted  eiiher 
tkrouph  mistake  or /rand  on  defendant's  part,  the  deed 
i^oukl  be  reformed. 
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ILLINOIS. 


{Supreme   CourU) 


Carrie  Kingman  v.  James  O.  Hiooins  et   al.— O   in 
ion  by  Wat.ker,  J.,  affirming.    Filod  Sept.    30,  1   SI 

• 

1.  WitneSA — 0/  party  suing  €ia  heir, — Parties  suing  to 
have  a  csloud  upon  their  homestead  removed  which  tl  y 
claim  as  heirs  of  their  deceased  father,  are  compet  it 
witnesses  to  testify  in  their  own  behalf  as  to  circu  - 
stances  and  facts  which  occurred  after  the  death  of  t  e 
father  of  the  defendants,  who  also  claim  as  heirs. 

2.  Oiancet-y—Onlj/  proper  evidence  considered.— On  the 
hearing  of  a  bill  in  equity  the  court  will  consider  only 
such  evidence  as  is  competent. 

3.  ^oine«fead — Oan  be  released  only  in  the  statutory 
mode.— The  homestead  right  can  be  released  or  waived 
only  by  a  writing  to  that  etfect  by  the  householderi  ac- 
knowledged, as  required  by  the  statute,  or  by  the  sur- 
render or  abandonment  of  possession  to  a  purchaser  un- 
der a  conveyance.  It  cannot  be  waived  by  any  parol 
declaration  not  carried  into  effect. 

4.  Same— Sufficiency  of  fvooj, — On  the  claim  of  a 
homestead  by  the  minor  heirs  of  a  deceased  person  the 
proof  showed  that  the  deceased  occupied  the  premises 
up  to  the  time  of  his  death  by  residence  thereon,  that 
he  was  married,  had  children  and  that  he  lived  with 
them  on  the  premises  as  the  head  of  the  family,  and  that 
the  land  was  not  of  the  value  of  $1,000:  HeUl^  that  the 
proof  was  clearly  sufficient  and  brought  the  case  within 
every  requirement  of  the  statute. 

6.  Same — Of  mxnor  heirs,  how  extinguished, — When  a 
homestead  estate  devolves  upon  the  minor  heirs  of  a 
deceased  owner,  it  can  be  extinguished  only  by  an  order 
of  court  directing  a  release   thereof. 

6.  Same—  Widow  cannot  release  after  her  abandonment, 
— Aftera  widow  has  permanantly  abandoned  the  home- 
stead of  her  deceased  husband  and  the  children  of  her 
husband  by  a  former  wife,  taking  her  own  infant  child 
with  her,  she  will  have  no  interent  in  ^he  estate  of  home- 
stead to  release,  and  any  attempt  on  her  part  to  do  so, 
will  be  void  as  Ao  the  minor  step- children  remaining 
upon  the  premises,  and  they  will  succeed  to  sacn 
estate. 

7.  Same— Right  of  widow  to  abandon  or  release  chil- 
dren's right, — The  widow  of  a  deceased  householder  being 
the  natural  guardian  of  her  own  infant  child,  may  bind 
it  by  her  abandonment  or  release  of  the  homestead,  but 
being  under  no  6bligation  to  support  the  minor  children 
of  her  husband  by  a  previous  wife,  and  having  no  po  ^er 
or  control  over  them,  she  has  no  power  whatever  to  re- 
lease or  transfer  their  rights  in  the  homestead. 

8.  JPmetiee—Svidence  taken  good  against  a  new  party, 
— ^There  is  no  error  in  admitting  evidence  already  taken 
to  be  reail  in  evidence  on  the  hearins  against  one  made 
a  party  after  the  same  was  taken,  in  such  case  if  the 
new  party  is  denied  the  privilege  of  cross-examining  the 
witnete  whose  testimony  had  been  taken  on  a  proper  ap- 
plication, there  would  be  error. 

This  was  a  bill  in  chancery,  tiled  by  John  O.  Higffins 
in  his  life  time,  asainst  Came  Klngrman,  to  set  aside  a 
■ale  of  his  homestead,  under  execution,  in  which  Carrie 
Kingman  claims  title. 

Tlhb  evidence  in  this  case  shows  that  in  1876,  a  judg- 
ment was  rendered  against  John  O.  Higgins,  father  of 
appellees,  in  favor  of*  the  Johnson  estate,  and  that  the 
inaebtedness  was  for  goods  and  merchandise,  and  not 
for  anything  prtif erred  by  the  statute  as  a  lien  upon  the 
homestead  nghts  of  the  said  John  G.  Higgins,  or  his 
widower  heirs. 

The  evidence  further  shows,  that  John  G.  Biggins 
owned  and  lived  upon,  as.a  homestead,  with  his  familv, 
the  lands  in  question,  long  prior  to  that  time  (1876), 
commencing  atwut  the  year  1870,  and  so  continued  un- 
til his  death,  and  that  he  died  leaving  Jennie  Higgins. 
his  second  wife,  and  step-mother  of  the  appellees,  ana 
Lou  L.  Higgins,  a  child  of  Jennie  Higsirs',  and  half 
■Istor  of  the  appellees,  all  residing  on  the  land  as  a  home- 


up  to  the  filing  of  the  bill,  and  since,  the  premises  was 
not  worth  more  than  |1,000 :  and  that  shortly  after  the 
death  of  John  G.  Higgins,  his  widow  took  Lou  L.  Hig- 
friuH,  hor  infant  daughter,  and  permanently  removed  to 
her  fathers',  in  a  foreign  county,  abandoning  the  land 
and  her  stop-children,  the  appellees. 

After  the  death  of  John  G.  Higsins,  his  children,  Wil- 
liam W.  Higgins,  Mary  L.  Higgins,  John  T.  Higgins 
and  Robert  G.  Higgins,  by  a  former  wife,  became  parties 
tp.the  bill  at)  complainante.  Afterwards^  Jennie  Higgins, 
the  widow,  and  JjOU  L.  Higzina,  her  infant  child,  were 
made  defendants;  shortly  before  the  hearing,  Jennie 
Higgins,  the  widow,  conveyed  all  her  interest  in  the 
premises  to  Carrie  Kingman,  releasing  anv  claim  she 
nad  to  the  homoHtoad.  It  also  appeared  that  Carrie  King- 
man denied  her  title  or  claim  under  the  sale,  under  the 
judgment  through  her  deceased  father,  Dudley  K.  John- 
son, she  being  his  only  heir. 


John  Skeley  Wallace  v,  Cythera  M. 
AL.— Opinion  by  Mulkey,  J.,  affirming.    Filed   Sept. 
30,  1881. 

1.  Specific  performance— Qmtraet  must  be  satitfactorUy 
proved,— CoMTis  of  equity  will  not  decree  the  specific 
performance  of  an  alleged  contract  when  there  is  a 
reasonable  doubt  as  to 'its  existence,  or  in  other  words, 
where  it  has  not  been  clearly  and  satisfactorily  estab- 
lished. 

2.  Same— Of  agreement  to  adopt  a  child, — An  agree- 
ment by  the  father  of  an  illegitimate  child  with  its 
mother  to  take,  support  and  ^ucate  such  child,  and 
adopt  it  and  make  it  nis  heir,  is  sufflcientlv  specific  to 
be  specifically  enforced.  It  requires  the  fatner  to  adopt 
sudi  measures  as  will  secure  to  the  child  the  same  interest 
in  his  estate  it  would  have  on  his  dying  intestate,  if  a 
legitimate  child. 

3.  Contract — Consideration  of  agreement  to  adopt  a 
child,— 'The  liability  of  a  father  to  support  his  illegitimate 
child,  and  the  surrender  of  its  custodv  on  the  part  of  the 
mother  at  his  request,  afford  a  sufficient  consideration 
for  an  agreement  on  his  part  to  adopt  and  make  the 
child  his  lawful  heir,  and  such  a  contract  is  valid  and 
binding. 

4.  Statute  of  FVauds—  What  performance  takes  out  of, — 
When  a  contract  of  a  mother  of  an  illegitimate  chila  to 

Sive  its  custody  and  keeping  to  the  fatner,  and  snrren- 
er  all  claims  on  him  and  the  child,  has  been  fhlly  kept 
and  performed  by  the  mother,  it  will  take  the  agreement 
of  the  father  to  adopt  the  child  or  his  heir  out  of  the 
Statute  of  Frauds. 

6.  Contract— Construed  as  to  aiving  share  of  estate  to 
son,— A  covenant  by  a  party  with  his  divorced  wife  for 
a  good  consideration,  that,  any  property  he  might  have 
at  his  decease,  should  be  so  divided  that  his  son  by  the 
divorced  wife  would  receive  the  portion  or  share  he 
would  by  the  laws  of  descent,  will  not  affect  a  previous 
contract  by  such  party  to  adopt  his  illegitimate  child, 
then  being  treated  as  a  member  of  Ills  family.  Its  object 
is  to  bind  the  party  not  to  discriminate  against  his  son 
in  the  distribution  of  Ills  property  by  devising  it  to  his 
other  child  or  children. 


♦  ♦ »  - 
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[New 


filed  since  our  last  report,  up  to  Nov.  16, 1881.] 


U  ftirthur  Appawed  thai  from  the  date  of  the  Judgment 


1217.  The  City  of  Youngstown  v.  James  E.  Montgom- 
ery. Error  to  the  District  court  of  Montgomery  Countv. 
Volney  Rogers  for  plaintiff;  T.  W.  Sanderson  for  defend- 
ant. 

1218.  James  M.  Wolf  v.  A.  M.Thome.  Error  to  the 
District  Court  of  dlhton  County.  M.  Hayes  for  plaint- 
iff; LeRoy  Pope  and  A.  M.  WilliiUns  for  defendant. 

1219.  Moses  B.  Tracewell  et  al.  v,  Edwalhi  D.  Dodge. 
Error  to  the  .District  Court  of  Vinton  County.  E.  A. 
Bratton  for  pl^ntifll 

1220.  Jamefc  C.  Elliott  et  al.  v.  8.  B.  Berry,  Auditor,  et 
Al.  Error  to  the  District  Court  of  Batler  County.  S.  Z. 
Gaid,  LuAdl  WilliAnia  and  MoKmnj  dr  Andrews  for 
plalntifli;  ThomM  Milltkln  lordilendanta. 
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SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lonoworth. 
Judges. 


Tuesday,  November  15, 1881. 

GENERAL  DOCKET. 

No.  130.  Jaoob  Taylor  v,  Joel^aa  Binford  et  al.  Error 
to  the  Ck>art  of  Common  Pleas  of  BCahoning  County. 
Reaenred  in  the  Biatriot  Court. 

LONQWOBTH,  J. 

C,  beinff  the  owner  of  land,  conveyed  it^r  a  valuable 
oonaiderauon.  to  a  Townahip  Board  of  Education,  its 
9ueees9or9  ana  cuaiffna,  for  the  uee  of  achool  purpoeee 
only.  Afterward  the  hoard,  wishing  to  change  the 
Bohool-houae  site,  sold  the  land  at  public  outcry  to  T.  C, 
having  conveyed  to  B.,  entered— under  hia  permlsaion — 
as  upon  oonoition  broken.  In  an  action  of  treepaasby 
T.  againat  C~ 

JSteki,  that  the  entry  of  C.  was  unlawful,  the  sale  to 
T.  not  being  in  violation  of  the  terma  of  the  grant  to  the 
Board  of  Education  by  which  the  estate  waa' expressly 
made  assignable. 

Judgment  reversed  and  Judgment  in  ftivor  of  plaintiff 
in  error  for  |6p,  and  intereatfrom  May  21/1877,  and  costs. 

142.  Cincinnati,  Sandusky  A  Cleveland  Railroad  Com- 
pany V,  Eliia  Cook.  Error  to  the  Diatrict  Court  of 
Logan  County. 

MolLVAnnB,  J.  sHeld: 

1.  The  act  of  AprU  20, 1874  (71  Ohio  L.  146),  giving  a 
penalty  of  1160.00,  to  the  party  aggrieved  by  a  railroad  cor- 
poration for  overcharging  for  the  transportation  of  paasen- 
gera  or  property,  ia  not  m  contravention  of  the  constitu- 
tion. 

2.  A  petition  under  said  act  against  a  corporation  for 
demanding  and  receiving  excesnve  fare  in  tne  sale  of  a 
passenger  ticket  to  a  person  desirous  of  travelling  on  its 
road  between  the  points  named  on  the  tidLCt,  is  not  bad, 
on  demurrer,  for  want  of  an  averment  that  the  pur- 
chaser of  the  ticket  was,  in  fact,  transported  on  the 
ticket  for  which  excessive  fare  was  exacted. 

8.  A  petition  under  said  act  is  not  bad  for  want  of  an 
averment  that  the  excessive  fare  was  paid  by  the  plaint- 
iff in  the  due  course  of  business,  although  Judgment  was 
not  rendered  thereon  untU  after  said  act  was  repealed 
by  the  act  of  March  80,  1876  (72  Ohio  h,  148),  saving  only 
pendinflt  actions  and  causes  of  action  under  the  repealed 
statute,  where  the  excessive  fare  was  paid  in  the  due 
course  of  business  and  not  for  the  purpose  of  obtaining 
the  penalty. 

4.  Several  causes  of  action  for  penalties  under  said 
act  may  be  united  in  the  same  petition. 

6.  where  such  action  stands  for  judgment  on  the 
petition,  it  is  not  error  to  refuse  to  empannel  a  Jury  to 
asaess  damages. 

Judgment  ai&rmed. 

118.  The  Cleveland  and  Biahoning  Railroad  Co  v.  The 
Himrod  Furnace  Company.  Error.  Reserved  in  the 
District  Court  of  Cuyahoga  County. 

Johnson,  J. 

The  board  of  directors  of  a  railroad  .company,  who  are 
authoHaed  by  the  act  of  incorporation  to  construct,  main- 
tain and  operate  a  railroad,  and,  for  that  purpose,  are  em- 
powered to  make  contracts  and  *'  to  do  all  acts  needful  to 
carry  into  eflbct  the  objects  lor  which  it  waa  created,"  in- 
cluding the  right  to  demand  and  receive  for  the  tranapor^ 
tatlon  of  passengers  and  property  a  compensation  not 
exceeding  a  maximum  rate,  may,  within  that  limit, 
make  contracts  for  transportation  for  a  lixed  future  pe- 
riod. Such  a  contract,  if  otherwise  valid,*  Is  not  uUra 
vire»  and  void,  for  the  reason  that  it  binds  the  corpora- 
tion for  a  fixed  period  of  time. 

Judgment  ai&rmed. 


^o,  1192.  The  SUte  ex  rel.  The  Trustees  of  the  Mont- 
gomery County  Childrens*  Mome.  v.  The  Trustees  of 
the  Ohio  Soldiers'  and  Sailoi-s'  Orphans*  Home.  Man- 
damus. 

WnrrB,  J.    Held: 

1.  A  statute  declaratory  of  h  former  one  has  the  same 
effect  upon  such  former  Act,  in  the  absence  of  interven- 
ing rights,  as  if  the  declarator^'  Act  had  been  embodied  in 
the  original  Act  at  the  time  of  its  passage. 

2.  The  legialative  approval  in  the  Act  of  April  19, 
1881  (78  O.  L.  809),  of  the  construction  ffiven  by  the  de- 
fendants, to  the  Act  of  April  18,  1880(77  O.  L.  187),  re- 
quires the  Ten  Thousand  dollars  appropriated  by  the  last 
named  Act,  to  be  distributed  accoraing  to  such  construc- 
tion, where  no  contracts  had  been  previously  entered 
into  by  the  defendtmts  for  a  different  distribution  of  the 
fund. 

Peremptory  writ  refused. 

148.  Pennsylvania  Company  o.  John  Wents.  Error  to 
the  District  Court  of  Crawford  County. 

Oket,  C.  J. 

1.  The  power  of  a  railroad  company  to  make  and  en- 
force a  regulation  that  one  or  more  designated  passenger 
trains  on  Its  road  sliaU  not  stop  at  specified  stations  or 
places,  is  subject  to  legislative  control;  and  by  the  act 
of  1862,  ^  26,  as  amended  in  1867  (S.  A  S.  114;  Rev.  Stats. 
i  8320),  such  power  is  taken  away  as  to  munidpal  corpor- 
ations containing  three  thousand  inhabitants. 

2.  Where  one  traveling  on  a  passenger  train  of  a 
railroad  company,  presents  to*  the  conductor  a  ticket  is- 
sued by  such  company,  authorizing  him  to  ride  from  one 
to  another  designated  station,  *'  only  on  such  trains  as 
stop  regularily  at  both  stations,"  and  is  ejected  from  the 
cars  by  such  conductor  between  such  stations,  it  will  be 
no  defense  to  the  passenger's  action  against  the  company 
for  damages,  that  by  the  regulations  of  the  company,  the 
train  on  which  he  was  traveling  did  not  stop  at  Uie  latter 
station,  if  the  ticket  was  issued  since  the  passage  of  the  act 
of  1867,  and  such  station  was  in  a  municipal  corpora- 
tion which,  at  the  time  the  ticket  was  issued,  had  a  pop- 
ulation of  three  thousand  inhabitants,  and  the  passen- 
ger believed  when  he  took  passage  on  the  train  that  it 
stopped  at  both  stations. 

Judgment  affirmed. 

184.  Isaac  McKessin,  Guardian  Ac,  et  al.  v.  Noah  M. 
Runyan.  Error  to  the  District  Court  of  Biarion  County. 
Judgment  affirmed  as  to  the  removal  of  Runyan  as  ad- 
miimtrator,  and  reversed  as  to  the  dismissal  of  the  mp- 
peal  trook  the  Judgment  on  exceptions  to  the  amount, 
and  costs  divided  between  the  parties. 

146.  William  Marshall  v,  Hardin  Harris.  Error  to  the 
District  Court  of  Shelby  County.  Dismissed  for  want  of 
preparation. 

146.  Comfort  A.  Adams  et  al.  v.  Miles  N.  Gardner. 
Error  to  the  District  Court  of  Ashtabula  County.  Judg- 
ment reversed  for  error  in  dismissing  the  appeal,  and 
cause  remanded  for  triaL  There  will  be  no  further  re- 
port. 

160.  John  Straiten  v.  L.  E.  Mulford.  Error  to  the 
District  Court  of  Lucas  County.  Dismiased  for  want  of 
preparation. 

MOTION  DOCKET. 

No.  196.  Gertrude  March  et  al.  v.  Aaron  Albert,  Mo- 
tion for  an  order  fixing  the  amount  of  stay  undertaking 
in  cause  No.  1206  on  the  General  Docket.  Motion  over- 
ruled. 

196.  Bamabaa  Jackson  et  al.  v.  CommlBBionera  of  Lio- 
rain  County.  Motion  for  a  restraining  order  in  cauae  No. 
1007.  on  the  General  Docket.    Motion  overruled. 

199.  John  Henwood  v.  Wilson  Critchfield  et  aL  Mo- 
tion to  dismiss  cause  No.  776  on  the  General  Docket  for 
want  of  printed  record,  and  counter-motion  for  leave  to 
file  printed  record.  Motion  to  dismiss  overruled  and 
leave  to  file  printed  record  within  90  days  firom  Noveiu- 
her  8, 1881. 

Biary  C.    Bierce  et  al.  v.  William  W.   Bierce  et    al. 

Motion  in  No.  1148  on  the  General  Docket  for  the  ap. 

proval   of  publication  of  notice  to  defendants  in  error, 

of  the  filing  of  petition  in  error.    Motion  granted. 

Cincinnati  etc.  Railroad  Co.  v.  Eliza  Cook.    Motion  in 

I  No.  142  on  the  General  Docket  to  dispense  with  a  printed 

'   Tecord.    Motion  granted. 
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"  INFAMOUS." 


We  cannot  believe  that  any  enlightened  par 
triot  ever  for  a  moment  really  hoped  for  a  con- 
viction of  the  Star  Route  Thieves.  It  would 
never  do  to  have  the  bars  of  a  prison  stand  be- 
tween the  social  good  fellowship  of  those  who 
used  stolen  "  soap  "  and  those  who  by  the  use 
of  stolen  ''  soap"  are  high  in  office  and  prosper- 
ity. But  the  doubts  and  misgivings  of  the  pa- 
triots never  apprehended  so  flimsy  a  pretext  of 
escape  as  the  recent  decision  of  Judge  Cox,  by 
which  the  thieves  aforesaid  were  set  free. 
There  are  many  ways  by  which  the  administrar 
tion  of  justice  is  hindered  and  criminals  pro- 
tected by  those  sworn  to  punish  them.  One 
popular  method  is  for  the  Prosecuting  Attorney 
to  go  before  the  grand  jury  and  labor  against  the 
finding  of  a  bill  of  indictment,  saying  that  the 
law  is  unconstitutional  or  that  a  civil  case  is 
pending,  that  will  decide  the  same  point ;  or  by 
any  other  convenient  falsehood  to  prevent  an 
indictment. 

Where  parties  are  once  upon  their  trial  by  in- 
formation or  indictment,  however,  it  becomes 
more  difficult  to  free  them,  and  some  stranger 
methods  are  often  resorted  to. 

Judge  Cox,  in  this  case,  rescinded  the  order 
allowing  an  information  to  be  filed,  and  quashed 
the  information  that  had  been  presented.  This 
set  free  the  thieves  who  had  stolen  three  million 
dollars  of  tlie  Nation's  money.  In  so  doing  he 
served  the  scoundrels  a  good  turn,  no  doubt,  but 
he  did  so  at  the  expense  of  justice,  and  right 
and  law. 

Proceedings  for  the  punishment  of  crime  have 
been  instituted  by  information  constantly  since 
crime  was  first  punished  by  human  laws.  And- 
from  the  information,  the  trial  and  the  sentence 
of  death  passed  by  Judah  upon  Tamar,  down  to 
the  trial  of  the  Seventy  Rioters  in  the  3d  year 
of  the  reign  of  William  and  Mary  thp  legality 
of  the  proceeding  was  never  questioned,  so  far 
as  history  beareth  witness.  At  the  latter  time, 
however,  a  fruitless  attempt  was  made  to  set  free 
a  lot  of  cut-throats  by  having  the  proceeding  by 
information  pronounced  illegal  and  an  infringe- 
ment of  human  rights.  It  was  true  then,  as 
now,  that  ''  no  rogue  e'er  felt  the  halter  draw, 
with  good  opinion  of  the  law." 


Sir  B.  Shower,  who  made  a  special  study  of  that 
course  of  proceeding  in  criminal  cases,  says  of 
its  legality  (Show.  Rep.  106) :  '^As  to  informa- 
tion, in  general,  it  has  been  incontestibly 
proved  that  this  method  of  proceeding  is  no  way 
contrarient  to  any  Fundamental  Rule  of  Law, 
but  agreeable  to  it.  It  was  the  constant  usage 
and  had  the  approbation  of  the  Judges  and 
Lawyers  of  all  Ages,  and  in  all  reigns."  The 
indictment  by  a  grand  inquest  or  a  grand  jury 
was  an  outgrowth  of  the  abuse  of  the  prosecu- 
tion for  crime  by  information;  but  was  never 
intended  to  supercede  that  entirely  legal  and 
consistent  method  until  a  date  comparatively 
recent.  Under  a  government  such  as  ours  the 
proceeding  is  as  safe  and  as  thoroughly  conso- 
nant with  the  liberty  of  the  people  as  the  pro- 
ceeding by  indictment.  It  makes  not  one  jot  of 
difference  to  the  accused,  or  upon  the  final  ver- 
dict, whether  he  comes  before  the  court  upon  an 
information,  or  an  indictment.  In  neither  case 
can  he  make  a  defence  until  put  upon  his  trial, 
and  the  trial  itself  is  precisely  the  same  in  both 
cases. 

The  Constitutional  provision  before  Judge 
Cox,  and  which  he  evidently  does  not  under- 
stand, is : 

"  No  person  shall  be  held  to  aftswer  for  a  capi- 
tal or  otherwise  infamous  crime  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury.  (Coubt. 
U.  S.  Amend.  Art  5.) 

Where  no  statutory  provision  intervenes  we 
may  well  concede  that  terms  made  use  of  in  the 
Constitution  of  the  United  States  find  their 
truest  interpretation  in  the  usages  of  the  Comi- 
mon  Law.  In  Pennsylvania  there  is  a  Consti- 
tutional provision  which  prohibits  information, 
where  an  indictment  lies.  In  New  Hampshire 
and  Vermont  no  information  is  allowed  where 
the  punishment  is  death  or  confinement  at  hard 
labor.  In  Connecticut  the  limitation  is  to 
crimes  punishable  by  death  or  imprisonment  for 
life.  In  New  York  and  Virginia  the  distinction 
is  only  as  to  infamous  crime&  The  same  rule 
has  long  been  adopted  as  the  governing  princi- 
ple in  proceedings  in  the  United  States  Courts. 
This  brings  us  to  the  question  presented  to 
Judge  Cox — ^Whether  conspiring  to  defraud  the 
government  is  an  "  infamous  "  crime  ?  Not  in- 
famous as  the  word  is  generally  used,  but  in  the 
meaning  of  the  Constitutional  limitation. 

We  had  supposed  this  question  well  settled  by 
the  various  unreversed  rulings  of  1  Oall.  C.  C.  3, 
where  jillegal  exportation  of  goods  was  held  not 
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infamous :  In  U.  S.  v.  Maxwell.  21  Int.  Rev. 
Rec.  148,  where  violation  of  Revenue  laws  was 
held  not  infamous.  In  1  Mass.,  C.  C.  482,  where 
smuggling  was  held  not  an  infamous  offence. 
In  the  Rev.  Stat.  U.  S.  1022,  where  offences 
against  the  elective  franchise  are  declared  pun- 
ishable upon  information'  by  the  District  Attor- 
ney. If  more  than  this  were  needed  to  open  the 
eyes  of  Judge  Cox,  as  -to  the  law  of  infamous 
crimes,  he  might  have  found  enlightenment  in 
the  following : 

U.  S.  V,  Isham,  17  Wall.  496. 

U.  S.  r.  Bozzo,  18  Wall.  125. 

U.  8.  V.  Waller,  1  Sawyer,  C.  C.  701. 

U.  S.  V.  Ebert,  1  Cent.  L.  J.  205. 

Stockwell  V.  U.  S.,  13  Wall.  531. 

U.  S.  V.  Maxwell,  3  Dill.  275,  and 

U.  S.  V,  Block,  15  Bank,  Reg.  325, 
in  all  of  which,  the  distinction  is  made  that 
crimes  are  not  infamous  under  the  Constitu- 
tional limitation  relating  to  proceeding  by  in- 
formation unless  the  person  accused  w  preduded 
from  appearing  as  a  witMn  in  hia  own  behalf. 
It  has  been  further  held  that  great  severity  of 
punishment,  by  imprisonment  for  a  long  term, 
does  not  render  a  crime  "  infamous." 

R.  V.  Hickman,  1  Mood.,  C.  C.  34. 

People  V.  Whipple,  9  Cow.  707. 

Com.  V.  Shaver,  3  W.  <&  S.  338. 

The  offence  charged  against  the  Star  Route 
Thieves,  viz :  ^'  Conspiracy  to  defraud  the  gov- 
ernment," not  having  been  by  statute  declared 
to  disqualify  the  party  charged,  as  a  witness  in 
his  own  behalf,  it  is  very  plain  that  it  is  not  an 
offence  held  as  infamous  by  the  Constitution. 
This  leads  inevitably  to  the  conclusion  that  the 
oftence  charged  against  the  quartette  of  scoun- 
drelly Star  Routers  is  not  an  infamous  one,  under 
the  law,  but  that  the  ruling  of  the  Judge  is  em- 
phatically so. 
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NEW  BOOKS. 


ODDITIES  OP  THE  LAW.  By  Pbanklin 
FiSKE  Heard,  Esq.  12  mo;  Cloth,  $1.50.  Bos- 
ton: Soule  &,  Bugbee,  1881.  Mr.  Heard  has  a 
largely  developed  sense  of  the  humors  of  the 
laws  and  lawyers.  He  has  publi&hed  one  or  two 
volumes  something  similar  to  the  one  before  us, 
and  like  this  one,  entertaining  and  scholarly. 
He  delights  in  picking  up  quaint  and  funny 
things  said  and  done  by  lawyers,  clients  and 
judges,  and  preserving  them  for  the  entertain- 
ment of  whom  it  may  concern.  The  minds  of 
some  men  become  so  thoroughly  soaked  in  law 


thkt  it  becomes  a  painful  thing  to  bring  any 
thing  to  mind,  except  it  be  in  or  of  the  law. 
To  Uiese  this  book  will  be  golden.  To  those 
who  love  fun  for  its  own  sake,  the  book  will  be 
welcome,  for  there  are  many  excellent  jokes 
therein ;  and  the  enemies  of  the  profession  will 
take  delight  in  knowing  what  asses  lawyers  and 
judges  sometimes  make  of  themselves. 

AMERICAN  DECISIONS.  Vol.  xxix.  This 
volume  contains  one  hundred  and  fifty  cases  in 
full,  selected,  because  of  their  value  to  the  pres- 
ent practice,  and  in  consonance  with  and  gov- 
erning the  rulings  of  courts  upon  important 
questions  of  law,  from  the  various  State  Reports 
of  1836  and  1836.  To  nearly  all  of  these  cases  is 
appended  notes,  and  collections  of  cases  wherein 
the  rulings  of  the  principal  case  have  been  fol- 
lowed since  that  time.  In  nearly  all  cases  these 
notes  and  collections  amount  in  fact  to  a  brief  of 
the  authorities  upon  the  question  in  hand.  We 
notice  among  other  valuable  papers  the  follow- 
ing: 

Right  of  Stoppage  in  Transitu,     .  384-396 
Trespass  by  one  Co-Tenant  against 

Another, 483-6 

Overvaluation  of  Injured  Property,  616-22 

Cruelty  as  Oround  tor  Divorce,  .    .  674-80 

The  Amebican  Decisions  have  become  indis- 
pensable in  the  practice  of  all  great  lawyers, 
and  the  constant  companion  of  judges,  in  deal- 
ing with  all  questions  of  great  importance. 
Bancroft  &  Cb.,  San  Francieco^  CkU, 


♦ » » 


A  PROMINENT  law  firm  in  Cincinnati  contin- 
ues to  address  communications  xo  "  Arnold 
Green,  Clerk  of  the  Supreme  Court."  No  longer 
ago  than  Tuesday  of  this  week,  did  Mr.  Crowell, 
the  present  Clerk,  receive  a  communication  so 
addressed.  It  is  needless  to  say  that  this  firm  is 
the  only  prominent  law  firm  in  Cincinnati  not 
on  the  Law  Journal  subscription  list.  Did  the 
members  of  this  firm  receive  and  read  weekly 
the  Law  Journal,  they  would  long  since  have 
known  that  Mr.  Richard  J.  Fanning  succeeded 
Mr.  Arnold  Green,  as  Clerk  of  the  Supreme 
Court,  and  that  Mr.  Dwight  Crowell  succeeded 
Mr.  Fanning,  and  is  now  the  accommodating 
and  efficient  Clerk. 


♦  • » 


The  Supreme  Court  of  the  United  States, 
Monday  last,  decided  that  the  capital  of  a  bank 
invested  in  foreign  countries,  can  be  taxed  in 
the  United  States. 
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The  Supreme  Court  is  now  considering  cases 
on  the  General  Docket  up  to  and  including 
number  182.  This  week's  report  shows  along 
list  of  cases  disposed  of,  which  gives  evidence  of 
hard  work  on  the  part  of  the  Judges.  The 
Court  will  adjourn  for  the  term  shortly  before 
the  holidays.  The  Clerk  of  the  Court,  Mr. 
Crowell,  and  his  Deputy,  Mr.  Frazier,  will  re- 
quire at  least  three  weeks  in  which  to  prepare 
their  new  dockets,  make  up  a  new  calendar,  and 
get  everything  in  readiness  to  open  the  new 
term  January  3d,  1882.  The  Judges  will  not 
adjourn  this '  term  until  they  find  they  are 
crowding  the  time  absolutely  needed  by  the 
Clerk. 


♦  •» 


SUPREME  COURT  OP  OHIO. 


The  Cleveland   &   Mahoning   Railboad   Co. 

V. 

The  Himrod  Furnace  Company. 


November  15,  1881. 

Tlie  board  of  directors  of  a  railroad  company,  who  are 
authorised  by  the  act  of  incorporation  to  construct,  main- 
tain and  operate  a  railroad,  and,  for  that  puxpose,  are  em- 
powered to  make  contracts  and  **  to  do  all  acts  needful  to 
carry  into  effect  the  objects  for  which  it  was  created,"  in- 
cluding the  right  to  demand  and  receive  for  the  transpor- 
tation of  passengers  and  property  a  compensation  not 
exceeding  a  maximum  rate,  may.  within  that  limit, 
make  contracts  for  transportation  for  a  fixed  future  pe- 
riod. Such  a  contract,  if  otherwise  valid,  is  not  v&ra 
vires  and  void,  for  the  reason  that  it  binds  the  corpora^ 
tlon  for  a  fixed  period  of  time. 

Error— jReserved  in  the  District  Court  of  Cuy- 
ahoga County. 

The  action  below  was  brought  by  Himrod 
Furnace  Co.,  to  recover  damages  for  the  breach, 
bv  the  Cleveland  &  Mahoning  Railroad  Co.,  of  an 
alleged  contract,  to  receive  and  dock  at  Cleve- 
land, and  to  transport  from  thence  over  its  road, 
to  plaintiff's  furnaces  at  Youne^town,  all  the 
Lake  Superior  iron  ore,  which  the  plaintiff 
should  require  in  the  manufacture  of  pig  iron  at 
its  furnaces. 

As  alleged  in  the  petition,  and  as  proved  to 
the  satisfaction  of  the  jury,  on  issue  joined,  which 
required  such  proof,  the  railroad  was  bound 
/or  ten  y«ir8  from  February  15,  1860,  to  receive, 
dock  and  transport  said  ore,  at  the  rate  not  ex- 
ceeding $1,00  per  ton  for  five  years,  and  for  a 
further  term  of  five  years  at  a  rate  not  exceeding 
$1,20  per  ton,  and  not  exceeding  the  lowest 
freight  charged  to  others  duiing  the  whole 
period  of  teu  years. 

The  breach  alleged  was,  that  although  the 
Railroad  Company  had  fully  performed  said  con- 
tract, by  carrying  plaintiff's  ores  at  the  agreed 
rate  down  to  1864,-  yet  on  .'  3  1st  of  November  of 
that  year,  it  refused  longer  to  recognize  or  be 
bound  by  said  contract,  and  thereafter  refused 
to  carry  unless  at  a  much  greater  rate,  which 
the  plaintiff  was  compelled  to  pay  and  did  pay 


under  protest,  there  being  no  other  mode  of  sup- 
plying said  furnaces. 

The  action  was  commenced  April  11,  1868. 
The  existence^  as  well  as  the  validity  of  said  con- 
tract was  put  in  issue.  The  trial  resulted  in  a 
verdict  in  favor  of  plaintiff,  including,  by  way  of 
damages,  all  overcharges,  exacted  and  paid  the 
railroad  company  for  receiving,  docking,  hand- 
ling and  transporting  ores,  from  the  time  when 
the  company  refused  longer  to  observe  the  con- 
tract, to  the  commencement  of  the  action,  and 
also  including  expenses  paid  to  others  than  tha 
railroad  company  fordocKS  at  Cleveland,  and  for 
handling  the  ore  at  that  point. 

On  a  motion  for  a  new  trial,  as  well  as  in  the 
petition  in  error,  numerous  reasons  are  assigned, 
why  this  judgment  should  be  reversed.  None  of 
these  have  been  sustained,  except  as  to  the 
amount  paid  other  parties  at  Cleveland  for  dock- 
age, <&c.  As  to  that  item  a  remittitur  has  been 
entered,  and  the  judgment  less  that  amount  has 
been  afi&rmed.  Only  one  of  these  questions,  has 
been  reserved  for  report,  and  the  facts  specially 
relating  to  it,  will  be  stated  in  the  opinion. 

Johnson,  J. 

A  former  judgment  in  favor  of  the  plaintid*  in 
error,  was  reversed  and  reported  in  Himrod  Fur- 
nace Co.  V.  The  C.  &  M.  R.  R.  Co.  22  0.  State  451. 
For  a  full  statement  of  the  pleadings  and  of  the 
points  then  decided  we  refer  to  that  report.  It 
is  sufficient  for  our  present  purpose,  to  say,  that 
it  was  there  held,  that  certain  evidence  was  ad- 
missible to  prove  the  alleged  contract,  and  that 
said  contract  if  proved,  was  not  void  for  want  o^ 
mutuality  of  obligation  between  the  parties,  nor 
for  want  of  a  sufficient  consideration. 

On  the  last  trial,  this  contract  was  proved  as 
alleged,  and  a  v  rdict  and  judgment  resulted, 
which  it  is  sought  to  reverse. 

This  judgment  is  to  all  overcharges  paid  by 
the  plaintiff  belo^ '  to  the  plaintiff  here,  has,  after 
a  careful  consider  lion  of  all  the  points  made, 
been  affirmed.  A  mong  the  errors  assigned  is 
one  we  have  reser  -ed  for  report. 

It  is  now  claimed,  that  this  contract  for  trans- 
portation, though  not  void  for  want  of  mutu- 
ality, nor  for  warn  of  a  sufficient  consideration 
to  support  it,  is  so  for  want  of  a  capacity  of  the 
corporaUon  to  make  it.  It  is  insisted  with 
earnestness  and  marked  ability,  that  the  laws  of 
Ohio,  do  not  confer  upon  the  directors  of  a  rail- 
way corporation  the  power  to  make  such  a  con- 
tract for  a  term  ofyeara^  which  will  bind  that,  or 
any  future  board  of  directors.  The  claim  is  that, 
"  The  franchise  conferred  upon  railway  corporar 
tions  as  the  ajg^ents  of  the  state,  for  the  operation 
of  a  public  highway,  to  transport  persons  and 
property  and  to  receive  a  reasonable  compensa- 
tion for  it,  was  given  to  be  used  for  the  equal 
benefit  of  those  to  whom  it  equallv  belonged, 
and  not  to  be  abused ;  to  be  preservea  in  all  its 
iritcgrityf  for  use  from  time  to  timey  as  the  exigen- 
cies of  the  corporation  and  the  public  good  might 
require,  and  not  to  be  frittered  away  by  alien- 
ation or  contract  in  favorof  individuals  or  classes, 
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or  to  build  up  monopolies  or  other  interests  *  * 
*  ^  To  hold  that  this  judgment  and  discretion 
of  the  directors  in  performing  their  duties,  un- 
der the  authority  oi  this  franchise  might  be  sus- 
pended for  periods  of  ten  years  in  succession, 
would  certainly  be  tittended  with  stranee  if  not 
disastrous  consequences.''  (Judge  Kanney's 
Brief.) 

The  substance  of  this  claim  is,  that  a  board ' 
of  directors  of  a  railway  corporation  have  no  au- 
thority to  bind  the  corporation  fora  term  of  years, 
or  for  any  future  time,  however  short,  which  in 
any  manner  abridges  or  suspends  the  discretion 
of  the  same  or  any  future  board  to  fix  rates  such 
as  the  exigencies  of  the  corporation  and  the  pub- 
lic good  might  require,"  in  short,  that  sucn  a 
contract  is  tUira  vires,  notwithstanding  -  the  con- 
tract, when  made  is  oased  upon  a  sufficient  and 
valuable  consideration  received  by  the  corpora- 
tion and  was  in  all  respects  fair  and  reasonable. 

In  the  discussion  of  this  proposition,  it  is  of 
the  first  importance,  that  it  should  be  carefully 
distinguished  from  other  questions  of  somewhat 
kindred  nature,  which  the  learned  counsel  have 
blended  with  it  in  the  argument. 

Ist.  It  is  distinguishable  from  that  class  of 
contracts  sometimes  made  by  common  carriers, 
irhich  are  held  to  be  void  because  they  unjustly 
discriminate  in  favor  of  one  shipper  over  an- 
other. The  invalidity  of  such  contracts  arisen 
from  the  fact  that  it  is  against  public  policy  to 
allow  any  common  carrier,  whetner  an  individ- 
ual or  a  corporation  to  give  an  illegal  preference 
to  one  shipper  over  another,  for  the  same  kind 
and  amount  of   service. 

When  such  is  the  nature  of  the  contract  for 
transportation,  its  validity  or  invalidity  does 
not  depend  upon  the  inaividual  or  corporate 
character  of  the  carrier  but  upon  the  provisions 
of  the  contract  itself,  unless  the  terms  of  the 
charter  of  the  oorporalion  limits  its  power  to 
contract  in  this  respect. 

These  contracts  are  not  enforceable  because 
they  are  against  public  policy,  and  not  because 
they  are  wlra  vires.  An  act  of  a  corporation  is 
ultra  vircSf  when  it  is  beyond  the  chartered  powers 
of  the  corporation,  and  is  therefore  said  to  be 
void.  It  may  also  be  void  because  it  is  against 
public  policy  as  declared  by  statute,  or  the 
mndamental  law,  or  for  any  reason  that  would 
make  a  like  contract  of  an  individual,  void^  In 
the  case  before  us,  the  court  charged  the  jury  as 
to  what  constituted  an  invalid  contract  on  ac- 
count of  discrimination.  That  charge  was  not 
J>rejudicial  to  the  plaintiff  in  error.  The  jury 
bund  as  a  fact  that  this  contract  was  not  obnox- 
ious'to  this  objection.  A  careM  review  of  the 
evidence  satisfies  us  that  the  jury  were  war- 
ranted in  so  finding.  This  eliminates  from  the 
problem  the  question  of  the  invalidity  of  this 
contract  on  the  ground  of  discrimination. 

2nd.  That  such  a  contract  is  not  void  for 
wantof  a  sufficient  consideration  to  support  the 
promise  of  the  railroad  company,  nor  for  want  of 
mutuality  of  obligation  between  the  parties, 
WP«  settled  in  this  case  when  it  was  here  before. 


The  Himrod  Furnace  Co.  v.  The  C.  <&  M.  R. 
R.  Co.  22  0.  St.  451.  We  see  no  reason  to  disturb 
that  decision. 

3d.  This  is  not  a  question  of  the  almse^  by  the 
board  of  directors  of  the  judgment  and  discretion 
vested  m  them  by  law,  U>  contract  for  trans- 
portation. Neither  the  stockholders  nor  the 
public  authorities  are  here  complaining. 

It  is  not  even  insisted  that  the  rates  fixed  by 
the  contract  are  not  reasonable  and  advantageous 
to  the  railroad  company,  nor  that  the  board  of 
directors  did  not  act  in  perfect  good  faith. 

In  view  of  the  evidence  and  the  verdict,  we 
have  the  right  to  assume,  that  the  contract  was 
to  the  mutual  advantage  of  both  parties,  that  it 
was  made  in  good  faith,  and  that  its  performance 
for  the  whole  term  would  not  have  oeen  injuri- 
ous to  the  interest  of  the  stockholders,  or  in  any 
way  suspend  or  abridge  the  powers  conferred  to 
discharge  the  duties  the  corporation  owed  to  the 
public  as  a  common  carrier,  to  carry  for  all  on 
equal  terms. 

4th.  Neither  does  the  length  of  time  the  con- 
tract has  to  run,  affect  the  question  of  power.  A 
contract  for  a  less  time  tnan  ten  years,  or  in- 
deed for  any  time,  is  invalid  if  there  is  no  cor- 
porate power  to  make  time  contracts  for  trans- 
portation. 

If  the  power  exists,  to  make  a  time  contract 
for  transportation,  the  discretion  thus  vested 
may  be  aoused  to  the  prejudice  of  the  corporsr 
tion  and  its  stockholders.  For  such  abuse  of 
vested  powers,  the  law  furnishes  a  remedv  in 
proper  cases,  as  in  other  cases  of  a  breach  of 
trust  by  boards  of  directors  of  corporations.  So 
it  niight,  hy  such  a  contract,  grant  a  monopoly 
to  one  shipper,  and  thus  render  it  incapable 
of  carrying  for  others.  It  is  not  claimed  that 
the  existence  of  this  contract,  impairs  the  capac- 
ity of  the  company  to  carry  for  others,  as  its 
public  duty  requires.  We  are  thus  brought  to 
the  question,  whether  the  board  of  directors  had 
the  power  or  capacity  to  make  a  contract  to 
transport  property  for  a  fixed  time.  This  de- 
pends upon  its  chartered  powers. 
%  The  Cleveland  &  Mahoning  Railroad  Company 
was  chartered  February  22, 1848,  with  authority 
to  construct  a  railroad  from  Cleveland  to  Warren, 
Trumbull  county,  with  the  right  to  extend  it 
east  to  the  state  line.  The  company  was  to 
have^  ^'  all  the  powers  and  be  stibject  to  all  the 
restrictions  ana  provisions  of  the  '  Act  regulat- 
ing railroad  companies,'  passed  February  11th, 
1848."    1  Ohio  Railway  Rep.  545. 

By  the  Act  of  Feb.  11,  1848,  this  corporation 
was  endowed  with  a  corporate  capacity,  "  to  sue 
and  be  sued,  plead  and  be  impleaoed,  defend  and 
be  defended,  contract  and  be  contracted  with, 
acquire  and  convey  at  pleasure  all  such  real  ana 
^rsonal  estate  as  may  be  necessary  and  conven- 
ient to  carry  into  effect  the  objects  of  the  incor- 
poration; ♦  ♦  ♦  and  do  all  needful  acts  to 
carry  into  effect  the  object  for  w;hich  it  was^  cre- 
ated;  and  such  company  shall  possess  all  the 
powers  and  be  subject  to  all  the  rules  and  re- 
strictions provided  by  this  act,  except  so  Car  as 
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modified  by  the  special  act  incorporating  the 


same 


By  Sec.  7,  the  directors  are  vested  with  the 
exercise  of  these  corporate  powers,  and  are  to 
^'transact  all  business  of  the  corporation." 

By  Sec.  12 :  "  such  corporation  may  demand 
and  receive  for  the  transportation  of  passengers 
on  said  road,  not  exceeding  three  and  one  half 
cents  per  mile,  and  for  the  transportation  of 
property  not  exceeding  five  cents  per  ton  per 
mile  when  the  same  is  to  be  transported  a  ais- 
tance  of  thirty  miles  or  more,  and  in  case  the 
same  is  transported  for  a  less  distance  than 
thirty  miles  such  reasonable  rate  as  mav  be 
from  time  to  time  fixed  by  said  companv*  1 
Ohio  Railway  Report  14-17. 

In  this  act  the  power,  ''to  contract  and  be  con- 
tracted with,    ♦    *    ♦    ^Q^  iq  ^q  ^]i  needftil 

acts  to  carrv  into  effect  the  objects  for  which  it 
was  createa;"  clearly  embraces  the  power  to 
transport  persons  and  property,  as  a  common 
carrier  for  nire. 

This  obviously  includes  the  right  to  charge 
and  collect  compensation,  at  a  rate  not  exceeding 
the  maximum  fixed  by  Sec.  12  of  the  statute. 

Substantially  the  same  provisions  are  found 
in  the  general  act  of  1852,  relating  to  railroads. 
The  object  for  whi6h  the  charter  was  granted, 
was  to  construct  maintain  and  operate  a  railroad 
for  the  individual  benefit  of  the  stockholders, 
as  well  as  for  the  public  benefit.  Here,  then  is 
an  express  power  to  make  contracts  for  transpor- 
tation, and  to  agree  with  the  shipper  upon  rates. 
The  only  limitation  which  the  statute  imposes 
is  that  the  rates  shall  not  exceed  the  maximum 
fixed  by  Sec.  12  of  the  act. 

Every  undertaking  to  carry  persons  or  prop- 
erty rests  upon  contract  express  or  impliea.  it 
may  be  the  result  of  an  express  contract,  agreed 
upon  by  the  parties,  or  it  may  arise  by  implica- 
tion of  law.  In  either  case  it  is  a  contract, 
which  ^ves  the  company  the  right  to  demand 
and  receive  compensation. 

The  power  that  exists  to  make  a  contract  for 
a  single  shipment,  will  authorize  a  contract  for 
a  series  of  snipments,  or  for  a  period  of  time. 

Whether  the  rates  be  fixed  by  a  schedule  and 
posted  up,  or  by  separate  contract  in  each  case. 
IS  not  material.  In  either  way  it  is  a  lawful 
exercise  of  the  power  to  contract  with  the  ship- 
per for  a  compensation. 

We  fiilly  agree  that  this  corporation  is  the 
creature  of  the  law,  and  that  beiuR  such,  ''*it 
possesses  only  those  properties  whicn  the  char- 
ter of  its  creation  confers  upon  it,  either  ex- 
pressly or  as  incidental  to  its  very  existence;" 
Dartmouth  College  v.  Woodward,  4  Wheat.  618, 
636;  and  that  grants  of  power  to  individuals  to 
construct,  maintain  and  operate  a  railroad,  as  a 
body  corporate^  which  are  primarily  designed  for 
the  profit  of  its  stockholders,  should  receive  a 
strict  construction.  "The  exercise  of  the  cor- 
porate franchise,  being  restrictive  of  individual 
rights,  cannot  be  extended  beyond  the  letter  aad 

Sirit  of  the  act  of  incorporation."    Beatv  v. 
Qowles,  4  Peters  162.    This  does  not  exclude 


the  right  to  use  any  appropriate  means  to  carry 
into  effect  the  powers  expressly  granted,  or  nec- 
essarily implied.  There  ^  is  a  clear  line  of  dis- 
tinction, between  cases  involving  the  mode  of 
exercising  granted  powers,  and  those  where  the 
power  to  do  the  act  is  wantine.  If  the  power 
to  do  an  act  is  clearly  conferrea,  either  by  ex- 
press grant  or  bv  necessary  implication,  the  cor- 
poration may  adopt  any  appropriate  means,  not 
expressly  forbidden.  The  mode  or  manner  in 
which  tne  act  shall  be  done,  is,  in  the  absence  of 
limitations  imposed  by  the  charter,  left  to  the 
sound  discretion  of  the  corporate  authority. 

In  this  case  the  power  to  make  contracts  for 
transportation  cannot  be  questioned. 

Whether   such  contracts  shall  be  made  by  a 

Eublished  tariff  of  rates,  or,  as  expressed  in  the 
ill  of  lading  which  accompanies  each  shipment, 
or  by  ajgeneral  contract  with  each  shipper  for  a 
longer  or  shorter  term  rests,  we  t^ink,  in  the 
sound  discretion  of  the  board  of  directors.  If 
either  method  is  resorted  to  it  is  but  the  exercise 
of  a  power  expressly  granted,  which  is  necessary 
and  essential  to  carry  out  one  of  the  leading  ob- 
jects of  the  corporation,  namely,  to  earn  money 
for  the  proprietors.  If  this  were  not  so  railroad 
corporations  would  possess  immunities  that  no 
individual  has. 

A  contract  made  to-day  might  be  repudiated 
to-morrow,  or  even  while  eoods  are  in  transit 
under  agreed  rates,  under  the  plea  that  the  exi- 
gencies of  the  corporation  requires  it.  If  such 
a  principle  be  sound,  no  reason  exists,  why  it 
should  not  appljr  to  all  executory  contracts  wliich 
the  corporation  is  authorized  to  make,  aa  well  as 
to  contracts  for  transportation. 

In  this  holding,  we  do  dot  controvert  the  prin- 
ciple, that    the   company    cannot  alienate    its' 
franchise  or  property,  which  are  essential  to  the 
performance  of  any  duty  it  owes  to  the  public. 

This  corporation  is  clothed  with  powers  and' 
franchises  of  both  a  public  and  private  nature. 
It  could  not,  without  es^press  authority  divest 
itself  of  its  power  to  perform  all  obligations  it 
owed  to  the  public  or  to  the  State.  It  could  not 
do  this  either  by  misuser,  nonuser,  or  by  contract 
without  liability  to  the  State,  or  to  those  hav- 
ing the  right  to'demand  their  performance.  As 
a  private  corporation  it  also  possessed  powers  and 
franchises,  such  as  the  power  to  contract  and  be 
contracted  with,  and  generally  to  do  all  acts 
needful  to  carrv  out  the  objects  of  the  incorpora- 
tion. Includea  in  this  class  of  powers,  is  that  of 
demanding  and  receiving  compensation  for 
transportation.  Its  power  to  contract  in  this 
respect  is  limited  by  the  maximum  rate  fixed 
by  statute,  also  by  the  rule  above  stated,  that  it 
cannot  impair  its  ability  to  perform  its  public 
duties.  To  make  a  contract  for  transportation 
binding  for  a  greater  time  than  a  single  ship- 
ment, is  within  the  scope  of  its  authority,  if  it 
is  otherwise  valid,  and  it  the  power  to  perform 
all  the  duties  it  owes  to  the  public  are  not  im- 
paired or  abridged. 

Thus,  in    Thomas   v.  West  Jersy  R.  Co.,  101, 
W.  S.  71,  it  was  held  that  a  lease  by  a  railroad 
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company  of  all  its  road,  rolling  stock  and  fran- 
chises, K>r  which  no  authority  is  given  in  the 
charter,  is  lUtra  vires  and  void,  that  the  general 
power  to  contract  with  other  companies  for  the 
mutual  transfer  of  goods  and  passengers  did  not 
include  the  power  to  lease.  It  was  turther  held 
that  any  contract,  by  which  the  companjr  ren- 
ders itself  incapable  of  performing  its  duties  to 
the  public,  or  which  attempts  to  absolve  itself 
from  its  obligation,  without  the  consent  of  the 
State,  violates  its  charter  and  is  forbidden  by 
public  policy. 

In  this  we  concur,  but  cannot  sec  its  applica- 
tion to  the  case  at  bar.  It  is  not  even  pretended 
that  this  railroad,  has,  by  this  contract,  rendered 
itself  incapable  of  performing  its  duties  to  the 

{)ublic,  or  that  it  has  attempted  to  absolve  itself 
rom  any  obligation  to  the  State,  or  to  the  pub- 
lic as  a  public  carrier,  under  the  act  of  incorpo- 
ration. 

The  State  v.  Consolidation  Coal  Co.,  46  Md.  1, 
was  decided  on  the  same  principle,  where  it  was 
held,  that  the  power  to  sell  and  convey  all  its 

;>roperty  and  franchises,  and  thus  escape  its  ob- 
igations  to  the  public,  could  only  be  conferred 
by  express  legislation. 

To  the  same  effect  are :  Beach  v.  The  Delar 
ware  &  Raritan  Canal  Co,  24  N.  J.  455,  S.  C.  22 
N.  J.  Eq.  R.  130;  Middlesex  R.  R.  Co.  v.  Boston  & 
Chelsea  R.  R.Co.,  115  Mass.  347 :  Richardson  v. 
Sibley,  11  Allen  65. 

These,  and  other  cases  that  might  be  cited, 
rest  upon  the  principle  that  the  corporation  owes 
duties  to  the  public,  that  the  franchises  granted 
to  it,  impose  a  trusty  and  that  without  express 
authority,  it  cannot  disable  itself  from  the  per- 
formance of  these  duties,  or  the  faithful  execu- 
tion of  the  trust. 

For  aught  that  appears,  or  is  even  suggested, 
the  plaintiff  in  error  has  performed  all  its   cor- 

S orate  duties  to  the  public,  and  has  faithfully 
ischarged  the  trust  repoeiNed  in  it  by  the  grant 
of  its  franchises,  to  the  satisfaction  of  the  State 
and  of  the  public.  The  existence  of  this  ten 
jrear  contract  has  not,  so  far  as  we  are  advised, 
incapacitated  the  corporation  from  the  perform- 
ance of  all  such  duties  and  trusts. 

Neither  the  State,  nor  the  public  who  are  ben- 
efitted by  this  public  highway,  nor  the  stockhol- 
ders are  complaining.  Wh^  should  the  corpora- 
tion be  allowed  to  absolve  itself  from  a  contract, 
fairly  made,  of  mutual  obligation  and  advan- 
tages when  made,  supported  by  a  valuable  con- 
sideration received  in  ^reat  part,  and  free  from 
any  discrimination,  simply  because  it  may 
prove  less  profitable  than  was  anticipated. 

What  effect  such  a  contract  would  nave  on  the 
rights  of  other  shippers,  we  have  not  considered, 
as  they  are  not  here  complaining. 

We  nold  that  the  making  of  tnis  contract  was 
in  the  exercise  oi  the  sound  discretion  of  the 
board  of  directors,  granted  to  them  in  the  char- 
ter of  the  company,  and  is  not  ulira  virga  au4  void. 

Jud^ent  affirmed. 

[This  case  will  appear  in  87  O.  S.] 


SUPREME  COURT  OF  OHIO. 


Pennsylvania  Company 

V. 

John  Wentz. 


1.  The  power  of  a  raUroad  company  to  make  and  en- 
force a  regulation  that  one  or  more  designated  passenger 
trains  on  its  road  shalUnot  stop  at  specified  stations  or 
places,  is  subject  to  legislative  control ;  and  by  the  act 
of  1852, 1  26,  as  amended  in  1867  (S.  A  S.  114;  Rev.  State. 
i  3320),  such  power  is  taken  away  as  to  municipal  corpor- 
ations containing  three  thousand  inhabitants. 

2.  Where  one  traveling  on  a  passenger  train  oi  a 
railroad  company,  presents  to  the  conductor  a  ticket  is- 
sued bv  such  company,  authorizing  him  to  ride  from  one 
to  another  designated  station,  '*  only  on  such  trains  as 
stop  regularily  at  both  stations,"  ana  is  ejected  from  the 
cars  bv  such  conductor  between  such  stations,  it  will  be 
no  defense  to  the  passenger's  action  against  the  company 
for  damages,  that  by  the  regulations  of  the  company,  the 
train  on  which  he  was  traveling  did  not  stop  at  the  latter 
station,  if  the  ticket  was  issued  since  the  passage  of  the  act 
of  1867,  and  such  station  was  in  a  municipal  corpora- 
tion which,  at  the  time  the  ticket  was  issued,  had  a  pop- 
ulation of  three  thousand  inhabitanta,  and  the  passen- 
ger believed  when  he  took  passage  on  the  train  that  it 
stopped  at  both  stations. 

Error  to  the  District  Court  of  Crawford  County. 
In  1876,  John  Wentz  commenced  an  action  m 
the  Court  of  Common  Pleas  of  Crawford  County, 
against  the  Pennsylvania  Company,  operating 
the  Pittsburgh,  Fort  Wayne  and  Chicago  Rail- 
road, to  recover  damages  sustained  by  being 
ejected  from  a  train  of  cars  of  the  Pennsylvania 
Company  in  which  he  was  riding  as  a  passenger. 
The  facts  are  as  follows :  Wentz  has  resided 
since  1859  on  his  farm  one  and  a  half  miles  from 
Bucvrus,  a  municipal  corporation  containing  in 
1870,  and  ever  since,  more  than  three  thousand 
inhabitants,  and  being  the  county  seat  of  Craw- 
ford County.  He  desired  to  attend  the  Centen- 
nial Exhibition  at  Philadelphia,  and  seeing  that 
the  Pennsylvania  Companv  was  selling  railroad 
tickets  to  and  from  rhiladelphiai  at  reduced 
rates,  he  applied  at  the  office  of  the  com- 
pany, in  BucyruSj  for  a  ticket  to  Philadel- 
phia. He  was  informed,  however,  that  he 
could  not  obtain  such  ticket  there,  but  could  ob- 
tain it  at  Crestline,  twelve  miles  turther  east  on 
the  company's  road.  He  then  bought  a  ticket 
from  Bucyrus  to  Crestline  and  return.  That 
ticket  contained  these  words :  ''  In  considera- 
•tion  of  the  reduced  rate  at  which  this  ticket  is 
sold,  the  purchaser  agrees  to  use  it  only  on  such 
trains  as  stop  regularly  at  both  stations  named 
(Bucyrus  and  Crestline),  and  for  a  continuous 
trip  each  way  only."  He  went  to  Crestline  on 
August  It,  1876,  presenting  his  ticket,  which 
was  a  sufficient  voucher  for  his  fare  to  that  place, 
and  retaining  such  ticket  as  a  voucher  that  his 
fare  was  paid  for  his  return  from  Crestline  to  Bu- 
cyrus; At  Crestline  he  purchased  of  the  oom- 
?any  a  ticket  to  Philadelphia.  He  remained  at 
hiiadelphia  until  August  21,  1876,  when  he 
Surchased  of  the  company  a  ticket  from  Phila- 
elphia  to  Crestline,  and  took  passage  for  the  lat- 
ter place.  At  Pittsburgh  he  and  the  other  pas- 
sengers were  required  U>  change  cars,  and  were 
placed  in  what  was  called  the  limited  mail^  a 
passenger  train  of  the  comi>any  running  &om 
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New  York  through  Pittsburgh,  through  Crest- 
line^ thence  through  Bucyrps,  and  on  to  Chicago. 
Arriving  at  Crestline,  where  the  train  was  step- 
ped for  a  few  minutes,  he  retained  his  seat,  and 
when  the  cars  had  reached  a  point  about  four 
miles  from  Crestline,  i^nd  within  eight  miles  of 
Bucyrus,  the  conductor  came  to  him  for  his  fare. 
He  presented  the  ticket  he  had  purchased  at 
Bucvrus,  but  the  conductor  informed  him  that 
the  limited  mail,  on  which  he  was  then  riding, 
did  not  stop  at  that  place,  and  that  he  would  be 
carried  to  Forest,  which  is  twenty-eight  and  one- 
half  miles  west  of  Bucvrus,  on  payment  of 
eighty-five  cents.  He  said  he  was  willing  to  pay 
eighty-five  cents,  but  not  willing  to  go  to  Forest, 
and  he  insisted  on  stopping  at  Bucvrus.  The 
conductor  then  stopped  tne  train  ana  told  him 
he  must  get  off  or  be  put  off*,  and  thereupon  he 
left  the  train.  This  was  about  one  o'clock  at 
night.  He  walked  home  arriving  there,  at 
five  o'clock  in  the  morning.  Soon  afterward  he 
brought  suit  against  the  company  and  obtained 
a  veniict  and  judgment  for  eighty-seven  dollars 
and  fifty  cents.  That  judgment  having  been  af- 
firmed in  the  District  Court,  this  petition  in  ter- 
ror was  filed  to  reverse  both  iudgments. 

By  the  printed  rules  and  regulations  of  the 
company,  the  limited  mail  did  not  stop  at  Bu- 
cyrus. 

By  the  26th  section  of  the  act  relating  to  in- 
corporated companies,  as  amended  in  1867  (S.  &  S. 
114;  Rev.  Stats.  §  3320),  it  was  provided  as  follows: 
''  Sec.  26.  That  every  railroad  company  in  this 
State  shall  cause  all  its  trains  of  cai*s  for  passen- 
gers to  entirely  stop,  upon  each  arrival  at  any 
station,  at  any  town  or  village  having  a  popula- 
tion of  three  thousand,  and  all  trains  advertised 
by  such  company  to  stop  at  any  station  for  the 
receiving  of  passengers  shall  stop  the  same  at 
such  station  tor  a  time  suflScient  to  receive  and 
let  off  passengers ;  and  every  company,  and  every 
person  in  the  employment  of  such  company,  that 
shall  violate,  or  cause,  or  permit  to  be  violated 
the  provisions  of  this  section,  shall  forfeit  and 
pay  for  each  offense  not  more  than  one  hundred, 
nor  less  than  twenty-five  dollars,  to  be  recovered 
in  a  civil  action,  on  comiplaint  of  any  person  be- 
fore any  justice  of  the  peace  of  the  county  in 
which  the  violation  shall  occur,  and  in  all  cases 
of  violation  of  the  provisions  of  this  sectiop  the 
company  whose  agents  shall  cause  or  permit  such 
violation,  shall  be  liable  for  the  amount  of  such 
forfeitur^  and  in  all  cases  the  .conductor  upotf 
such  train  shall  be  held  prima  facia  to  have 
caused  the  violation  of  this  section,  which  may 
occvLT  by  the  train  in  his  charge,  and  said  for- 
feiture to  be  recovered  in  the  name  of  the  State 
of  Ohio  for  the  use  of  common  schools." 

J.  T.  Brooks,  for  plaintiff  in  error. 

S.  R.  Harris,  for  defendant  in  error. 

Oksy.  C.  J. 

The  claim  is  urged  that  when  Wentz  purchased 
the  ticket  at  Bucyrus.  and  also  when  he  retained 
his  seat  in  the  limited  mail  at  Crestline,  he  knew 
that  train  did  not  stop  at  Bucyrus ;  and  hence, 
that  in  making  the  agreement  the  parties  were 


tn  pari  ddidOj  and  that  in  retaining  his  seat  at 
Crestline,  Wentz  was  guilty  of  negligence,  either 
of  which  facts  should  defeat  a  recovery.  But  we 
need  not  determine  how  far  sueh  knowledge 
should  affect  a  recovery.  It  is  sufficient  to  say 
the  court  charged  the  jury  that  such  knowledge, 
if  he  had  it,  would  defeat  W  entz's  action,  and  that 
the  jury  found  in  his  favor.  This,  therefore,  was 
in  effect  a  finding  of  the  jury  that  he  did  not 
have  such  knowledge;  and,  after  a  care- 
ful examination  of  the  evidence,  we  cannot  say 
such  .finding  was  clearly  wrong. 

A  further  claim  is  made,  that  there  was  a 
special  contract  between  Wentz  and  the  company. 
No  doubt  a  special  agreement  between  the  par- 
ties that  Wentz  should  only  use  the  ticket  he 
purchased  at  Bucyrus  upon  a  particular  train 
would  have  been  valid,  whether  made  before  or 
after  the  passage  of  the  act  of  1867.  But  no  such 
agreement  was  proved.  Nobody  testified  to  any 
thing  of  the  sort.  Indeed,  there  was  no  evidence 
whatever  that  any  conversation  concerning  any 
special  agreement  between  the  parties  was  ever 
held.  The  only  facts  to  show  such  agreement 
were  the  words  on  the  ticket,  the  printed  time 
table  posted  in  the  offices  of  the  company,  show- 
ing that  the  limited  mail  did  not  stop  at  Bucy- 
rus, and  the  residence  of  Wentz  in  the  neighbor- 
hood of  Bucyrus  for  several  years.  But  it  is  per- 
fectly well  settled  that  these  facts  do  not  prove 
any  special  agreement.  Railroad  Co.  v.  Capip- 
bell,  36  Ohio  St.  647.  Indeed,  there  is  no  evi- 
dence that  the  attention  of  Wentz  was  ever  di- 
rected te  the  words  on  the  ticket  or  the  time 
table,  or  that  he  ever  saw  such  table. 

Conceding,  however,  the  claim  of  the  company 
that  when  Wentz  purchased  the  ticket  at  Bucy- 
rus, he  consented  to  the  conditions  appearing 
thereon,  the  question  remains  whether,  even 
then,  his  right  of  action  is  defeated,  the  jury 
having  found,  as  already  stated,  that  he  did  not 
know,  when  ne  presented  the  ticket,  that  the 
limited  mail  did  not  step  at  Bucyrus.  The  place 
at  which  he  was  ejected  was  not  at.  a  station, 
nor  at  any  habitation,  but  in  or  near  woodland, 
and  the  time  was  one  o'clock  at  night.  The  sole 
ground  for  ejection  was  that  he  could  not  con- 
sent to  be  carried  twenty-eight  miles  beyond  the 
station  named  on  the  ticket.  Even  laying  out 
of  view  the  statute,  it  would  be  difficult  to  main- 
tain the  proposition  that  such  ejection  was  jus- 
tifiable.   Thompson's  Car.  of  Pas.  340. 

Bat  the  right  to  recover  may  be  placed  on 
broader  ground.  The  stipulation  on  the  ticket 
was,  as  we  have  seen,  that  the  holder  would  not 
use  it  on  trains  which  did  not  regularly  stop  at 
Bucyrus.  In  the  absence  of  statutory  provision 
to  the  contrary,  a  railroad  company  may  adopt 
a  regulation  that  a  certain  train  or  trains  of  pas- 
senger cars  running  regularly  on  its  road,  snail 
not  stop  at  designated  stotions  or  places,  and  one 
traveling  as  passenger  on  such  road  is  bound  to 
inquire  whetner  the  train  upon  which  he  takes 
passage  stops  at  the  station  or  place  to  which  he  is 
going.  Pitteburgh,  etc.  R.  Co.  v.  Nuzum,  60  Ind. 
141 ;  Ohio,  etc.  B.  Co.  v.  Applewhite,  52  Ind.  640; 
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Ohio,  etc.  R.  Co.  v.  Swarthout,  67  Ind. 
567 ;  Chicago,  etc.  R.  Co.  v.  Randolph,  53  Ind. 
510.  And,  in  the  absence  of  any  statutory  pro- 
visipn,  where  the  conductor  of  a  road  which  nas 
made  such  regulation,  finds,  after  the  train  has 
started,  a  nassenger  who  holds  a  ticket  for  a  sta- 
tion at  wnich  such  train  does  not  stop,  he  may, 
in  a  proper  manner,  be  removed  from  such  train, 
Thompson's  Car.  of  Pas.  375.  But  the  power  of 
a  railroad  company  to  adopt  or  enforce  such  reg- 
ulation, is  subject  to  legidative  control.  Com. 
V.  Eastern  R.  Co.  103  Mass.  254 ;  Shields  'v.  The 
State,  26  Ohio  St.  86,  S.  C.  95  U.  S.  319 ;  The  State 
V.  New  Haven,  etc.  Co.,  43.  Conn.  351;  New 
Haven,  etc.  Co.  v.  The  State,  44  Conn.  376; 
Pierce  on  Rail.  (ed.  of  1881)  450. 

The  act  of  1867,  set  fotth  in  the  statement  of 
this  case,  is  such  legislative  control.  While  it 
is  clear  tnat  this  actoin  wasnot  prosecuted  under 
this  section,  it  is  equally  clear  that  the  alleged 
contract,  whereby  Wentz  purchased  a  ticket 
from  Bucyrus  to  Crestline  and  return,  must  be 
construed  with  reference  to  such  section.  Linde- 
mann  v.  Ingham,  36  Ohio  St.  1, 10.  This  is  an 
action  for  the  alleged  wron^  done  to  Wentz,  and 
it  is  not  material  whether  it  should  be  regarded 
as  in  tort  or  on  contract,  for  in  either  case  the 
question  is  whether  he  had  a  right  to  retain  his 
seat  on  production  of  bis  ticket.  Sometimes  it  is 
difficult  to  determine  whether  a  matter  is  so  far  il- 
legal that  it  cannot  be  the  subject  of  an  agreement. 
But  in  this  case  the  provision  is  express,  that  all 
passenger  trains  shful  stop  on  amval  at  a  mu- 
nicipal corporation  having  a  population  of  three 
thousand ;  this  is  a  statutory  regulation  for  the 
benefit  of  the  public;  and  moreover,  a  penalty  is 
provided  for  a  failure  to  compljr  with  the  require- 
ment. An  agreement — assuming  that  one  was 
made — recognizing  the  validity  of  a  regula- 
tion to  disregard  such  statutory  provision,  is,  ac- 
cording to  the  authorities,  clearly  illegal.  Spur- 
feon  V.  McElwain,  6  Ohio,  442;  The  State  v. 
Indley^O  Ohio,  51 ;  Bloom  v.  Richards,  2  Ohio 
St  287;  Huber  v.  Ger.  Con.  16  Ohio  St.  371 ;  Del- 
aware Co.  V.  Andrews,  18  Ohio  St.  49 :  Hooker  v. 
De  Palos,  28  Ohio  St.  251 ;  Leake  on  Con.  723. 

The  purchase  of  the  ticket,  authorizing  Wentz 
to  travel  on  passenger  trains  of  the  oompanjr 
from  Bucyrus  to  Crestline  and  return,  was  mani- 
festly lawful,  and  that  purrchase'  was  fully  exe- 
cuted when  Wentz  paid  the  money  and  received 
the  ticket  as  his  voucher  that  such  fare  was  paid. 
It  is  ttue  that  the  ticket  contained  a  stipulation 
that  the  purchaser  thereof ''  agrees  to  use  it  only 
on  such  trains  as  regularly  stop  at  both  stations 
named,"  that  is,  Bucyrus  and  Crestliue.  But  as 
the  law  required  au  passenger  trains  to  stop 
at  Bucyrus,  and  as  the  train  upon  which  he  was 
riding  was  apaspenger  train,  ne  miffht  well  i^nd 

Sroperly  assume  that  the  law  would  be  obeyed, 
ucn  limitation  on  the  use  of  the  ficket,  being 
in  violatioii  of  the  statute,  should  be  disregareo, 
while  the  payment  of  fare  for  a  passage  from  Bu- 
cyrus to  Crestline  and  return,  shoula  be  held  to 
create  an  obligation  on  the  part  of  the  ooxnpuny; 
to  perform  sucn  service  for  Weotz  on  any  paaa^ 


enge  train  of  the  company.  This  is  in  accord- 
ance with  Pigot's  case,  11  Coke,  27  b,  in  which  it 
was  resolved,  "  that  if  some  of  the  covenants  of 
an  indenture,  or  of  the  conditions  indorsed  upon 
a  bond,  are  against  law,  and  some  good  and  law- 
ful j  that  in  tniscase  the  covenants  or  conditions 
which  are  against  law  are  void  ab  ttiAio,  and  the 
others  stand  good."  This  principle  has  been  re- 
asserted in  man;|fr  cases.  The  whole  subject  is 
ably  considered  in  Wald's  Pollock  on  Con.  ch. 
VI. 

If  there  was  any  error  in  the  rulings  in  the 
court  of  common  pleas,  it  was  not  to  the  preju- 
dice of  the  plaintiff  in  error.  In  any  view 
that  can  be  taken  of  the  case,  the  judgment  below 
is  right. 

Jud^ent  affirmed. 

[This  case  will  appear  in  37  0.  S.] 
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SUPREME  COURT  OP  OHIO. 


Jacob  Taylor 

V. 

Joshua  Binford. 


November  16,  1881. 

C,  being  the  owner  of  land,  conveyed  it,  for  a  valuable 

consideration,  to  a  Township  Board  of  Bduoation,  its 

9ueoeuors  ana  aseigns,  for  the  use  of  school  purposes 

only.    Afterward  the  board,  wishins  to  change  the 

sdhool-honse  site,  sold  the  land  at  pablic  ontcry  to  T; 

C.  having  conveyed  to  B.,  entered— under  his  permission 
—as  upon  condition  broken.  In  an  action  of  trespaasby 
T.  .against  C— 

Held,  that  the  entry  of  O.  was  unlawful,  the  sale  to 
T.  notbeing  in  violation  of  the  termfe  of  the  grant  to  the 
Board  of  Education  by  which  the  estate  was  expressly 
made  assignable. 

Error  to  the  Cojxt  of  Common  Pleas  of  Ma- 
honing County.    Reserved  in  the  District  Court 

The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court. 

LONOWOBTH,  J. 

The  original  action  was  brought  by  Jacob 
Taylor  against  Joshua  Binford  and  Emmor 
Cobbs,  to  recover  damages  for  &  trespass  upon 
lands  which  the  plaintiff  claimed  to  own.^  Bin- 
ford answered,  traversing  all  the  allegations  of 
the  petition.  Cobbs  admitted  his  entry  upon 
the  land  but  justified  under  a  permit  from  Bin-^ 
ford  who  was,  he  averred,  at  the  time  the  owner 
of  the  land.  The  ownership  of  the  land  was 
the  sole  question  at  issue. 

Upon  the  trial  the  court  rendered  judgment 
for  tne  defendants. 

The  pleadings,  together  with  the  separate 
findings  of  bet  and  law  by  the  court,  constitute 
the  record. 

From  this  record  it  appears  that  in  1864  Cobbs. 
who  was  tben  the  owner  df  the  land,  conveyea 
it  to  the  Board  of  Education  of  Smith  township, 
by  deed  as  follows : 

"  This  indenture,  made  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  fiftv-four^  Be- 
tween Robert  Cobbs  and  Mary  Cobbs,  his  wife,  of 
the  Qounty  (rf  Mahoning,  in  the  State  of  Qhio^ 
parties  of  the  fitst  part,  an<7  John  Sheflfor,  Mor^ 
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decai  D.  Tanneyhill,  Stephen  Miller,  John  AUer- 
ton,  Enoch  Shreeve,  Nathan  Ball,  Jesse  Stanley, 
J.  w.  Satterthwait,  James  Hoiles,  and  Beth 
Pennock,  Chairman,  and  Samuel  Cobbs,  Clerk, 
as  the  township  Board  of  Education  of  the 
township  of  Smith,  cpvinty  ajid  State  aforesaid, 
party  of  the  second  part,  witnesseth  : 

That  the  said  parties  of  the  first  part,  in  con- 
sideration of  fifty  dollars  to  them  duly  paid 
before  the  delivery  hereof,  have  bargained  and 
sold,  and  by  these,  presents  do  grant  and  convey 
to  the  said  party  of  the  second  part,  its  succes- 
sors and  assigns  forever,  the  following  lot  of  land, 
in  ranRe  five,  township  eighteen,  section  thirty- 
six:  Deginning  at  the  south-west  corner 
of  the  north-west  quarter  of  said  section, 
and  running  north  ten  rods,  thence  east 
eight  rods,  thence  south  ten  rods^  thence  west 
eight  rods,  to  the  place  of  beginning,  with  the 
appurtenances,  and  all  the  estate,  title  and  inter- 
est of  the  said  parties  of  the  first  part  therein. 
Jw  the  use  of  echool  purpoeea  orUy ;  and  the  said 
parties  of  the  first  part  doth  hereby  covenant 
and  agree  with  the  said  part^  of  the  second  part, 
that  at  the  time  of  the  delivery  hereof  the  said 
parties  of  the  first  part  were  the  lawful  owners 
of  the  premises  above  granted,  and  seized  thereof 
in  fee  simple  absolute;  and  that  they  will  war- 
rant and  defend  the  above  granted  premises  in 
the  quiet,  peaceful  possession  of  the  said  party 
of  the  second  part,  and  its  successors  and  assigns 
forever,  for  the  above  named  purposes. 

In  witness  whereof  the  saia  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals, 
the  day  and  year  above  written. 

ROBERT  COBBS,  [seal.] 
MARY  COBBS,       [seal.] 

Signed  and  delivered  in  the  presence  of  ) 
Joseph  L.  Hanna  and  Joseph  Cobbs."    j 

The  grantees  took  possession  of  the  land  and 
used  it  until  the  year  1874  as  a  school  house  site. 
In  the  fall  of  that  year  the  board  determined  to 
change  the  location  of  the  school  house  and  to 
sell  the  house  and  lot.  In  pursuance  of  this 
resolution,  after  proper  advertisement,  the  prem- 
ises Were  jboU  to  Taylor  for  t2(X),  he  being  the 
highest  bidder.  Taylor,  thereupon,  entered  into 
possession  under  a  written  agreeniient  for  a  deed 
which  was  afterwards  delivered  to  him  in  April, 
1876.  In  February,  1876,  Cobbs  conveyea  to 
3inford,  daimins  that  the  title  had  reverted  to 
him  by  reason  of  a  breach  of  the  condition  thatf 
the  premises  should  be  used  for  '*  school  purposes 
only." 

On  the  one  hand  it  is  claimed  that  the  limita- 
tion of  the  use  is  a  condition  of  the  grant, 
the  breach  of  which  works  a  forfeiture  of  the 
estate,  while  on  the  other  hand  it  is  claimed  that 
a  grant  declared  to  be  for  a  special  purpose  with- 
out other  words  cannot  be  held  to  be  upon  con- 
dition, but  at  most,  creates  onlv  a  trust.  See 
Packard  v.  Ames,  16  Gray  827;  Ayerv.  Emery, 
14  Alien  89;  Sohier  v.  Trinity  Church,,  109 
Mass.  1:  Stanley  v.  Cbbb,  6  Wallace  119, 146, 
164. 


We  will  assume,  without  however  so  decid- 
ing, that  the  ffrant  is  upon  condition,  the  breach 
of  which  would  work  a  forfeiture. 

Has  the  condition  been  broken  ?  Surely  not 
by  the  sale  to  plaintiff*.  The  estate  conveyed 
was  a  fee,  and  of  this  estate  the  rieht  to  assign 
is  an  essential  incident.  Indeed  by  the  terms 
of  the  instrument  the  estate  is  expressly  made 
assignable,  the  grant  being  to  the  board  "  it's 
successoi-s  and  assigns  forever."  The  mere  fact  of 
a  sale  therefore  would  be  no  breach  of  the  con- 
dition in  the  absence  of  a  showing  that  the 
grantee  diverted  the  land  to  other  than  school 
purposes  only ;  and  this  fact  nowhere  appears. 

Judgment  reversed. 

[This  case  will  appear  in  37  0.  S.] 


^  • » 


CUYAHOGA  COMMON  PLEAS. 


Second  National  Bank  of  Cleveland,  Ohio, 

V. 

David  Morrison  bt  al. 


Aeoommodaaon  endoraement'-Anofnalous  endorsemetU^ 
Doctrine  of  \ election— Doehrine  of  mUtroaatUm.—l.  The 
taking  by  an  endorsee  of  an  aooommodation  negotiable 
promiSNory  note,  with  fuU  notice  that  the  note  was  a 
more  gift,  does  not  prevent  the  endonee  for  valne  before 
maturity  from  taking  a  good  title. 

2.  The  endorser  of  accommodation  paper  lends  his 
credit  without  any  constraint  as  to  the  manner  of  its 


3.  Theendoraer  of  a  note  before  utterance  is  a  Joint 
maker  thereof  in  the  absence  of  au  agreement  with  the 
endorsee  limiting  his  liability. 

4.  The  doctrine  of  election  only  applies  to  oases  where 
the  plaintiff  seeks  to  enforce  the  same  right  that  the 
plaintiff  is  attempting  to  put  in  execution  in  another  ac- 
tion which  is  then  pendine. 

5.  The  plaintiff  cannot  be  compelled  to  first  exhaust 
the  security  which  it  holds  from  the  principal,  but  it  has 
a  right  to  proceed  against  both  at  the  same  time,  and  to 
make  the  best  it  can  of  both.  The  remedv  of  the  surety 
is  to  pay  the  debt,  and  he  will  then  be  subrogated  to  and 
may  enforce  all  collateral  security  held  by  the  bank  for 
the  payment  of  the  debt. 

This  case  was  heard  by  the  Court  u]poh  a  de* 
murrer  to  Morrison's  answer  to  plaintiff's  peti- 
tion.   The  opinion  states  the  case. 

McMath,  Weed  &  Dellenbau^h  for  the  Second 
National  Bank. 

Willson  &  Sykora  for  David  Morrison. 

Hamilton,  J. 

This  case  was  brought  by  the  bank  as  en- 
dorsee of  a  negotiable  promissory  note  made  by 
Martin  Krejci  and  endorsed  in  blank  by  David 
Morrison  and  J.  W.  Sykora.  Morrison  alone  an- 
swers, averring  that  he  endorsed  the  note  as  an 
accommodation  endorser  and  surety  tor  Kreici 
and  Sykora,  .without  consideration,  and  that  the 
plaintiff  was  well  aware  of  and  knew  that  there 
was  no  consideration  for  his  sisning  the  note 
at  the  time  Sykora  endorsed  and  delivered  it  to 
the  plaintiff.  To  this  answer  the  plaintiff  de- 
murs, upon  the  ground  that  it  does  not  state 
facts  sumcient  to  constitute  a  defense. 

What  is  the  form  of  the  exact  contract  in  suit 
in  the  case  at  bar  ?    In  form,  it  is  a  negotiable 

Sromissory  note.    Its  legal  effect  is  an  unquali- 
ed  agreement  on  the  part  of  the  maker  to  pay 
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to  the  payee  or  any  endorsee  of  the  instrument 
a  sain  certain  on  a  day  certain;  while  it  is  also 
a  conditional  promise  on  the  part  of  the  en- 
dorsers to  the  endorsee  to  pay  the  full  face  of 
the  no^  upon  default  of  the  maker  and  due  no- 
tice to  themselves.  The  contract,  therefore,  is 
one  which  may  lawfully  exist  between    these 

Erties.  It  is  the  exact  *  contract  which  exists 
tween  the  parties  as  to  every  note  discounted 
by  a  bank  in  the  usual  and  ordinary  course .  of 
business.  No  claim  is  made  that  the  bank  did 
not  pay  a  valuable  consideration  for  *  it,  or  that 
anv  fraud  was  practised  upon  any  party,  or  that 
it  nas  been  paid,  or  that  under  the  form  of  a  le- 
gitimate contract  was  hidden  any  usurious  arti- 
fice or  scheme,  so  that  the  contract  itself  has  no 
stain  of  excessive  interest,  of  fraud  or  illegality. 
Clearly,  it  is  a  well  settled  principle  of  law  that 
Morrison,  by  endorsing  saia  note  before  its  de- 
livery to  the  bank,  for  the  accommodation  of  his 
co-defendants,  loaned  them  his  credit  without 
any  constraint  as  to  the  manner  of  its  use.  The 
want  of  consideration,  and  the  further  fact  that 
Morrison  was  an  accommodation  endorser  or 
surety,  does  not  affect  the  rights  of  the  bank  as 
an  endorsee,  though  taking  it  with  notice. 
Thatcher  v.  West  River  National  Bank,  19  Mich., 
196 ;  Pulweiler  v.  Hughes,  17  Pa.  St.,  448. 

In  the  cas^  at  bar,  Morrison  endorsed  said  note 
at  the  time  of  the  execution  thereof,  and  the  law 
presumes  it  to  have  been  made  for  the  same  con- 
sideration as  the  note  itself,  and  a  part  of  the 
contract  thereby  expressed.  Good  v.  Martin,  95 
U.  8.,  90. 

It  is  a  well  settled  principal  of  law  in  Ohio 
that  an  endorser  before  the  utterance  of  the  note 
is  a  joint  maker.  In  this  caser  it  is  distinctly 
averred  in  plaintiff's  petition  (and  not  deniea 
in  Morrison's  answer)  that  he  endorsed  said  note 
at  the  time  of  its  inception,  and-  that  subse- 
quently it  was  transferred  to  the  bank  in  the 
usual  and  ordinary  course  of  doing  business.  . 

Morrison  also  avers  in  his  answer  to  plaintiff's 
petition  that  '^said  plaintiff,  at  the  time  of  the 
reception  of  said  note  by  it,  had  and  held  and 
still  has  and  holdb.  a  note  of  t7,000  secured  by 
mortgage  upon  tne    property  of   said    Martin 
Krejjci  as  collateral  security  to  the  note  described 
in  plaintiff's  petition."    He  also  avers  the  in- 
solvency of  his  two  co-defendants,  and  prays  that 
the  plaintiff  may  be  required  first  to  exhaust  its 
remedy  against  Krejci  m  an  action  now  pending 
to  foreclose  said  mortgage  for  $7,000  before  ob- 
taininff  judgment  in  the  case  at  bar.    True   or 
false,  the  pendency  of  an  action  to  enforce  the 
payment  of  said  mortgage  will  not  prevent  this 
plaintiff  from  obtaining  the  fullest  measure  of 
justice.    The  plaintiff  cannot  be  compelled  to 
elect  as  to  which  remedy  it  will  pursue,  for  the 
reason  that  the  doctrine  of  election  only  applies 
to  cases  where  the  plaintiff  seeks    to    enforce 
aeainst  the  defendant,  the  same  right   that  the 
plaintiff  is  attempting  to  put  in  execution  in  an 
action  which  is  then  pending ;  as,  where  an  ac- 
tion for  an  account  is  pending,  and  the  plaintiff 
files  a  bill  for  an  account.    It  is  put  upon  this 


ground :  As  the  parties  are  the  same,  and  the 
relief  is  the  same,  the  second  suit  is  merely  for 
vexation  and  annovance,  and  consequently  will 
not  be  entertained  by  the  court. 

In  Lord  v.  The  Ocean  Bank  (20  Pa.  St.,  384), 
the  opinion  of  the  Court  •  was  delivered  by  the 
famous  Chief- Justice  Jeremiah  S.  Bbick,  who 
said:  **The  fact  that  the  holder  had  other 
collateral  security  for  the  same  debt,  more  than 
sufficient  to  cover  it,  from  which,  however,  the 
debt  had  R3t  been  realized,  is  not  a  ground  of 
defense  on  the  part  of  the  maker." 

In  the  case  at  bar  the  plaintiff  is  not  seeking 
to  put  in  execution  the  same  remedy  to  recover 
its  claim,  and  there  is  no  reason  why  it  may 
not,  in  ^oo<l  conscience,  have  recourse  to  all  the 
meansof  reparation  at  its  command  which  the 
courts  of  this  country  will  give,  and  after  ascer- 
taining the  extent  of  the  relief  which  will  be 
granted,  then  make  its  election  and  enforce  the 
judgment  or  decree  of  thib  Court,  which  it  may 
be  lulvised  metes  out  to  it  the  fullest  measure  of 
justice.  Notwithstanding  the  fact  that  a  mort- 
gagee has  a  double  security,  he  has  a  right  to 
proceed  against  both  at  the  same  time,  and  to 
make  the  best  he  can  of  both.  It  would  be  a 
strange  anomaly  not  to  allow  the  bank  to  pur- 
sue all  of  its  remedies  till  it  has  obtained  satis- 
faction of  its  debt.  If  Morrison  is  compelled  to 
pay  this  plaintiff's  claim,  he  will  be  subrogated 
to  all  of  tne  legal  and  eq^uitable  rights  of  the 
bank.  The  auxilary  equity,  known  as  the  doc- 
trine of  subrogation,  will  enable  Morrison  to  reap 
the  benefit  of  any  securities  which  the  bank 
holds  against  Krejci,  and  bv  the  use  of  which 
he  may  thus  be  made  whole.  Equity  will  not 
interfere  with  the  rights  of  the  bank  to  enforce 
nayment  out  of  anv  of  its  securities,  and  there- 
ibre  equity  will  suostitute  Morrison  to  the  rights 
of  the  bank  against  other  securities  which  it 
now  holds.  Bispham's  Principles  of  Equity, 
Sections  335  to  342,  both  inclusive. 

It  is  settled  by  a  long  continued  and  unvary- 
ing current  of  authorities  that  the  bank  cannot 
be  compelled,  before  proceeding  to  enforce  the 

Sayment  of  the  note  sued  upon  in  this  case,  to 
rst  exhaust  the  security  which  it  holds  from 
the  principal  for  the  payment  of  the  debt. 
Cleariy,  it  is  equally  well  settled  that  Morrison's 
remedy  is  to  pay  the  debt,  and  he  will  then 
be  subrogated  to,  and  may  enforce  all  collateral 
security  held  by  the  bank  to  secure  the  pa]^- 
ment  of  the  note  upon  which  this  action  is 
predicated. 
The  demurrer,  therefore,  must  be    sustained. 


The  Ohio  Law  Journal  will  henceforth 
print  in  full,  every  opinion  written  by  the 
Judges  of  the  Supreme  Court,  as  fast  as  they  are 
handed  down.  .^  Our  subscribers  will  get  these 
opinions  from  two  to  six  months  earlier  than 
advanced  sheets  could  reach  them,  if  ianied. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


John  W.  Seaman,  Defendant  Below, 

V. 

The  Commonwealth  of  Pennsylvania. 


October  17, 1881. 

The  owner  of  a  store  who  permits  his  clerk  to  seU  for 
him  on  the  Lord's  day,  commonly  called  Sunday,  as  weU 
as  the  clerk,  is  liable  to  the  penaltT  imposed  by  the  Act 
of  Assembly  of  April  22, 1794,  and  its  supplements. 

ClertioTariXo  the  Court  of  Common  Pleas,  No.  2, 
of  Allegheny  county. 

This  was  a  summary  conviction  had  before 
Alderman  John  Allen,  of  the  Nineteenth  ward, 
Pittsburgh,  under  the  Act  of  Assembly  of  April 
22, 1794,  and  its  supplement  of  April  26, 1855. 

The  evidence  showed  that  the  place  of  busi- 
ness was  open  and  a  clerk  was  selling.  The  de- 
fendant, Seaman,  was  present  part  df  the  time. 

The  alderman  adjudged  the  defendant  guilty 
and  imposed  the  penalty  provided,  thereupon 
defendant  issued  a  ceriioran  out  of  the  Court  of 
Common  Pleas,  No.  2.  After  argument  in  that 
court.  Judge  White,  on  March  5,  1881.  affirmed 
the  judgment  of  the  alderman,  filing  tne  follow- 
ing opinion : 

"  We  reversed  the  judgment  in  No.  260  be- 
cause there  was  no  evioence  that  Seaman  au- 
thorized his  clerk  to  open  his  store  on  the  Sab- 
bath referred  to,  in  that  case,  or  knew  that  the 
store  was  open.  But  in  this  case  the  evidence 
was,  that  he  was  present  in  the  store  on  this 
Sabbath.  It  is  incredible  that  the  clerk  was 
selling  on  this  day  without  bis  knowledge  and 
authority ;  he  was  there  present,  when  the  store 
was  open  to  the  public,  thus  carrying  on  his 
wordly  business,  besides  he  had  been  prosecuted 
only  a  few  days  before  that  (in  No.  2w)  for  sell- 
ing on  Sunda;^.  It  is  very  clear  he  was  there 
carrying  on  his  business,  knowing  he  was  vio- 
lating the  law.  The  evidence  was  amply  suffi- 
cient to  prove  that  he  was  carrying  on  a  worldly 
business,  prohibited  bv  the  law." 

On  the  23d  of  Marcn,  1881,  Seaman  appealed 
to  the   supreme   court   and   obtained  a  writ  of 

C€TtiOTOTU 

On  the  argument  the  following  cases  were 
cited  by^  appellant's  attorneys :  Commonwealth 
i;.  Nesbit,  lO  Casey  403:  Johnston  v.  Common- 
wealth, 10  Harris,  106;  Commonwealth  v.  Jean- 
dell,  2  Grant  510;  Commonwealth  ex  rel. 'Barr 
v.  N&ylor,  10  Casey  86 :  Commonwealth  v.  Cane, 
2  Pars.  It  was  argued  that  Seaman  could  not 
be  convicted  for  an  act  done  by  his  agent,  even 
though  done  by  his  knowledge  and  consent. 

The  appellee  did  not  furnidi  a  paper-book,  biit 
ffled  a  motion  to  quash  the  appeal,  assigning  as 
a  reason  therefor  that  appellant's  remedy  was  by 
writ  of  error  and  not  by  appeal.  In  support  of 
this  view  It  was  argued  tnat  after  the  proceed- 
ings were  removed  from  before  the  alderman, 
they  were  then  ^'according  to  the  course  of  com- 
mon law,"  and  the  remedy  was  error :  Common- 
wealth v.  Beits,  26  P.  F.  S.,  471.  and  Same  v. 
Barkhart,  12  Harris  188,  and  otner  authorities 


were  cited  in  support  of  this  motion  and  also  as 
bearing  upon  the  case  on  its  merits.  No  dispo- 
sition was  made  of  the  motion  to  quash. 

Peb  Curiam. 

The  ofifense  id  sufficiently  charged  in  the  in- 
formation. The  finding  of  facts  Dy  the  alder- 
man is  clear,  full  and  specific,  and  brings  the 
case  within  the  statute.  The  evidence  snowed 
the  place  of  business  was  kept  open  on  Sunday 
and  an  employee  was  selling  cigars.  The  plaint- 
iff in  error  was  present  a  part  of  the  day  and 
the  conclusion  is  fully  justified  that  the  busi- 
ness was  carried  on  with  his  knowledge  and  by 
his  authority.  The  principal,  as  well  as  the 
clerk,  was  liable  under  the  statute. 

Judgment  affirmed. 


5)4^pc<yt  of  ^ii^AMovviy. 


NEW  YORK. 


(Cfoiwrt  of  AppedU.) 

BuRKiTT  V.  Taylor  et  al.    October  4, 1881. 

Broker&—8ale—Evide7ice.'^In  an  action  against 
brokers  for  a  wrongful  sale  of  stocks,  where  the 
answer  simply  sets  up  a  former  agreement  by 
which  defendant  was  authorized,  in  case  plaint- 
iff failed  to  keep  his  margins  good,  to  sell  his 
stock  without  notice  or  demand,  and  also  an  in- 
struction by  plaintiff  to  sell  when  the  margin 
was  exhausted,  and  that  it  was  exhausted  at  the 
time  of  the  sale,  evidence  of  unsuccessful  efforts 
to  notify  plaintiff  is  inadmissible. 

Evidence  showing  that  the  lowest  price  for 
which  thiff  stock  sold  in  the  market  on  the  d^y 
it  was  claimed  this  sale  was  made  was  greater 
than  that  for  which  plaintiff's  stock  was  sold 
would  bear  on  the  question  of  a  bona  fide  sale,  and 
is  not  so  irrelevant  as  to  render  its  admission 
error. 

The  agreement  set  fcHh  in  the  answer  was 
made  in  1870,  and  the  transaction  in  relation  to 
the  stock  in  suit  was  entered  upon  in  1873.  All 
prior  transactions  had  been  closed.  The  ques- 
tion whether  this  transaction  was  made  under 
that  agreement  was  submitted  to  the  jury,  who 
found  for  plaintiff  Held,  That  the  verdict  es- 
tablished that  the  Agreement  of  1870  did  not  ap- 
ply to  this  transaction. 

Rich  v.  Here.    October  11, 1881. 

Rractiee: — In  an  action  to  cancel  a  satisfaction 
of  a  mortgage,  where  the  answer,  alleged  that  a 
new  mortgage  was  given  for  it  and  that  the  orig- 
inal mortgage  was  void  for  usury,  the  evidence 
was  conflicting,  but  defendant's  evidence  was 
smfllcient,  if  believed,  to  sustain  the  defense. 
Hdd,  That  thifi  court  was  concluded  by  the  find- 
ings of  the  triffl  judge  in  favor  of  defendanti 
based  upon  such  evidence. 


THE    OHIO    LlAlW   JOCJKNAL. 


Jh  re  Accounting  of  Dean,  Assionsb.    October 
11, 1881. 

Astianment  far  Creditors. — An  assignee  for  the 
benefit  of  creditors  has  no  right  to  carry  on  the 
business  of  his  assignor,  and  the  trust  estate  can- 
not be  charged  with  a  loss  incurred  by  him 
therein. 

The  assignee  is  bound  to  exercise  the  diligence 
required  of  a  jpaid  a^ent  or  of  a  provident  owner, 
and  is  liable  tor  ordinary  negligence  or  the  want 
of  that  degree  of  diligence  wnich  persons  of  ordi- 
nary prudence  are  accustomed  to  use  about  their 
own  business  and  affiairs. 

An  assignee  is  entitled  only  to  commissions  on 
the  amount  received  by  him  on  the  sale  of  the 
property. 

ScHBAUTH  V,  The  Dry  Dock  Savings   Bank. 
October  11, 1881. 

RLyment — Supplemetary  proceedings  were  in- 
stituted on  a  judgment  against  plaintiff's 
husband  and  an  order  procured  for  the 
examination  of  defendant's  president  or 
treasurer.  Orders  were  also  procured  for 
the  examination  of  plaintiff  and  her  hus- 
band. No  attempt  was  made  to  show  that 
plaintiff  had  in  her  possession  anv  of  her  hus- 
oand's  property.  On  the  report  of  the  referee, 
an  order  was  made  requiring  defendant  to  pay  to 
theiudgment  creditor  the  ajbountof  a  deposit 
lonaae  with  it  by  plaintiff,  and  such  payment 
was  made.  In  an  action  to  recover  the  amount 
of  such  deposit  it  did  not  appear  that  plaintiff 
had  notice  of  the  application  for  the  oraer,  was 
heard,  or  was  in  any  way  a  party  thereto.  Held, 
That  defendant  was  not  protected  in  its  pay- 
ment by  the  order ;  that  it  should  have  resisted 
payment  or  in  some  way  have  had  plaintiff  made 
a  party  to  the  proceeding ;  that  plaintiff  had  had 
no  day  in  court,  and  was  not  bound  by  the  pro- 
ceedings, although  she  had  made  an  unsuccessful 
motion  to  set  them  aside. 


Shaw  v.  Jewett,  rec'b.    October  4, 1881. 

Negligenee — Ihvctiee. — In  disposing  of  a  mo- 
tion fpr  non-suit  on  the  ground  that  the 
evidence  of  the  plaintiff's  freedom  from 
contributory  negligence  was  insufficient  to 
go  to  the  jury,  it  is  not  necessary  for  the 
court  to  consider  the  lack  of  an  issue  as  to  such 
fact  in  the  pleadings,  where  there  is  testimony 
that  makes  it  incumbent  on  the  court  to  leave 
the  case  to  the  jury  on  the  question  of  negli- 
gence. 

In  an  action  for  negligence,.,  plaintiff  cannot 
recover  unless  he  establishes  that  he  was  using 
iue  care^  did.  no  act  contributing  to  the  iniury, 
ind  omitted  no  precaution  that  would  have 
prevented  it. 

Where  the  evidence  as  to  whether  a  bell  was 
rung  is  conflicting,  and  the  witnesses  had  equal 
means  of  knowing  what  was  the  fact  it  is  for  the 
jury  to  decide  which  are  creditable. 

Although  a  person  about  to  cross  a  railroad 


track  has  a  right  to  assume  that  the  company 
will  do  its  duty  and  ring  a  bell,  he  is  not  thereby 
relieved  from  vigilantlv  using  nii  senses  to  avoid 
danger.  The  court  left  to  the  jurv  the  question 
whether  or  not  the  instinct  of  self-preservation 
will  prevent  a  man  from  attempting  to  cross  a 
railroad  if  he  aees  that  an  engine  is  bound  to 
reach  the  crossing  before  he  can  pass,    ffelci,  No 


error. 


HoLSAPPLB  V.  The  Rome,  W.  &  0.  R.  R.  Co. 
October  11, 1881. 

CbwMium  Carrier—Stock  Rdeam.—K  stock  release 
which  provides  for  the  release  of  the  carrier  from 
liability  originating  in  the  viciousness  or  weak- 
ness of  the  animals,  or  from  delays,  or  in  conse- 
quence of  heat,  suffocation  or  being  crowded,  or 
on  account  of  beinff  injured,  whether  such  injury 
shall  be  caused  by  burning  of  hay,  straw  or  any 
other  material  used  for  feeding  said  animals  or 
otherwise,  and  for  any  diunage  occasioned 
thereby,  does  not  release  the  carrier  from  the 
consequences  of  his  own  negligence. 

Shipply  v.  The  People.    October  11, 1881. 

larceny— iSkife.— One  S.  agreed  to  buy  certain 
goods  of  one  H.  and  directed  them  to  be  sent  to 
him  C.  O.  D.,  saying  he  would  send  an  ex- 
pressman. One  R.  cafled  and  said  he  was  an 
expressman,  and  H.  deliverod  the  goods  to  him 
with  a  bill  and  instructions  to  collect  the  money. 
R.  returned  with  a  check  which  proved  to  be 
worthless,  and  S.  refused  either  to  pay  or  return 
the  goods.    It  appeared  that  R.  was  in  the  em- 

Sloy  of  S.    Hdd,  That  there  was  no  sale  and  that 
.  was  guilty  of  larceny. 

In  a  prosecution  for  larceny,  evidence  of  a  sim- 
ilar transaction  by  the  accused  with  other  parties 
at  about  the  same  time  is  admissible  upon  the 
question  of  intent. 

Potts  v.  Mayeb,  impl'd.    October  11, 1881. 

jBWtfence.— On  the  trial  of  an  action  on  a  note 
made  by  the  firm  of  H.  &  M.,  defendant  had  read 
in  his  behalf  the  testimony  of  his  deceased  part- 
ner, M.,  given  on  a  former  trial,  in  which  he 
stated  that  the  endorser  paid  nothing  for  the 
note,  and  added  that  he  (H.)  paid  for  it  to  de- 
fendant.   Plaintiff  then  read  the  cross-examina- 
tion of  H.,  in  which  he  stated  that  defendant 
was  indebted  ta  him  on  a  private  account,  for 
which  the  note  was  given  and  ^eceivwL    Held^ 
That  plaintiff  havine,  in  his  own  behalf,  put  in 
evidence  important  declarations  of  the  deceased, 
defendant,  having  asked  no  question  which  in- 
volved his  personal  dealings  with  H..  had  a  nght 
to  give  evidence  contradicting  such  declarations. 


Becker  v.  Hallgartbn  et  al.    October  4,  1881. 

aumpage  in  TromriLu.—K  finn  in  Berlin 
sold  certain  goods  to  another  finn  and,  by 
direction  of  the  vendees,  shipped  them  to 
the  plaintiff  at   Bremen.    The  vendees    theie 
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after  procured  a  loan  from  one  6.,  on  secu- 
ritjr  or  these  goods,  and  ^ave  him  an  order  on 
plaintiff  therefor.  By  direction  of  G.  plaintiff 
shipped  these  goods  to  defendants,  and  took  bills 
of  lading  in  his  own  name  as  shipper,  one 
of  which  he  sent  to  defendants,  and  the  other 
to  the  vendees,  who  sent  it  to  6.  The  vendors 
afterwards  assigned  their  claim  against  the  ven- 
dees to  plaintiff,  who  demanded  tne  goods  of  de- 
fendants. In  an  action  for  conversion  it  was 
claimed  it  was  found  that  plaintiff  had,  in  behalf 
of  the  vendors,  stopped  the  goods  in  transit. 
Heldj  Error :  that  plaintiff  was  at  no  time  the 
asent  of  the  vendors ;  that  the  transit  was  over 
wnen  the  goods  arrived  at  Bremen,  and  that  the 
transaction  between  the  vendees  and  G.  was  ef- 
fectual to  pass  the  property  to  him,  and  defeated 
the  vendors'  right  of  stoppage  if  it  otherwise  ex- 
isted. 

The  German  law,  which  provides  that  a  trans- 
fer of  the  legal  title  to  the  goods  covered  by  a 
bill  of  lading  can  only  be  made  by  the  written 
endorsement  of  the  consignee,  applies  only  when 
the  bill  of  lading  is  taken  in  the  name  of  the 
vendee,  or  of  some  person  through  whom  the 
party  claiming  its  benefit  must  make  title. 


Read  v.  The  People.    October  11. 1881. 


. — An  indictment  under 
the  lottery  law  which  charges  that  the  accused 
"  did  unlawfully  and  knowinely  offer  to  vend 
and  to  sell  and  to  barter  ana  to  furnish  and 
supplv,  and  to  procure  and  to  cause  to  be  fdr- 
nishea  and  procured  to  and.  for"  the  complainant 
a  lottery  ticket,  does  not  charge  a  sale  but  an 
offer  to  procure  and  sell,^  and  does  not  charge  two 
offenses.  Such  ofibr  is  a  single  act^  although  it 
embraces  several  things,  each  of  which  were  ille- 
gal 


♦  »♦ 


ILLINOIS. 


(^Supreme  Oourt.) 

WxUjIam  B.  Hodgb,  Jb.,  V,  John  Lnm.— Opinion  by 
SHKiZX>ir,  J.,  Vevening  and  remanding,    filed  Sept. 

1.  Jl00Cioi»— JfTMMtoriMM  tit  eondueting  are  not  fatal. — 
Mere  irregularities  In  oondncting  an  election  and  oount- 
Im  the  votes  not  proceeding  from  any  wrongful  intent, 
wmoh  deprives  no  lenl  TOtor  of  his  Tote,  and  does  not 
Qhaaae  the  resalt,  win  not  vitiate  the  election,  so  as  to 
Justify  the  rojeotion  of  the  entire  poU  of  the  town  or 
preolnot. 

2.  The  failure  to  number  the  ballote  cast  at  an  eleo- 
tion,  kind  to  count  the  votes  as  required  by  the  statute, 
and  to  string  the  ballots  on  a  threM  or  twine  in  the  or- 
der of  their  reading,  and  the  aUowanoe  of  persons  nbt 
judges  or  derks  of  tne  election  to  assist  in  counting  the 
votes,  and  the  presence  of  pereons  in  the  room  during 
the  count,  not  challengers  or  officers,  when  nothing  ap- 
peals to  show  any  injurious  efRsot,  or  that  the  votes 
were  not  truly  counted,  wiU  not  iustifV  the  court  on  a 
contest  of  the  election  to  ezdude  the  entire  poU  and  vote 
of  a  town  as  fraudulent  and  void. 


izjADA  DioKnmoR.— Oplu- 


ai&nnini 


principal  on  a  promissory  note  upon  the  same,  within 
sixteen  years  before  suit  Drought,  not  expressly  author- 
ized by  the  surety  before  being  made,  nor  assented  to  by 
him  afterwards,  do  not  affora  sufficient  evidence  of  a 
new  promise  by  the  surety  to  remove  the  bar  of  the 
Statute  of  Limitations  as  to  him. 

2.  Same^JSlff'eet  of  new  promise.— A  parol  promise  re- 
vivlnfc  a  debt  oarred  by  the  statute,  has  the  same  effect  as 
payment  under  the  statute.  It  revives  or  renews  the 
aeot,  so  that  the  period  of  limitations  oommences  anew, 
to  run  ttom  the  date  of  the  promise.  In  the  case  of  a 
promissory  note  it  operates  as  a  new  delivery  of  it, 

8.  ^9710—  WTiat  neeeeeary  to  make  new  promise  avaU'- 
a6te.~To  bind  a  party  in  this  State  to  anew  promise,  there 
must  exist  the  elements  essential  to  a  new  oontraot,  ex- 
press or  implied.  There  must  be  such  cdrcumstanoes  as 
reasonably  authorise  an  inference  of  an  intention  to 
waive  the  bar  of  the  statute.  A  party,  to  be  bound  to  a 
new  promise  by  the  fact  of  payment,  must  have  an  af- 
firmative intention  in  making  the  payment  to  revive  the 
debt. 

4.  One  joint  debtor  cannot  bind  his  co-debtor  by  a 
payment  before  the  bar  of  the  Statute  is  complete,  so  as 
to  remove  the  bar,  any  more  than  by  a  payment  after  the 
debt  is  barred. 

6.  Agen/tM^Povoer  of  joint  debtor  tobind  aUby  hie  ad- 
mieeufne.^One  joint  debtor  may  affect  his  co-debtor  by 
making  admissions  that  the  debt  has  not  been  paid  or 
discha^ed.  but  he  has  no  power  growing  out  of  his  re- 
lation to  bind  the'other  to  a  new  contract,  although  it 
may  be  in  regard  to  the  old  debt. 


Eli  p.  Williams  v.  Isaac  M.  Jonbs  bt  uz.— Opinion 
by  DicKST,  J.,  reversing  and  remanding.  Filed  Sept. 
Icxfl. 

1.  Homestead— When  debt  ie  for  purchase  money, -^ 
Where  the  assignee  of  notes  given  for  a  part  of  the  pur- 
chase price  of  land  by  an  arrangement  with  the  prindpal 
maker,  who  was  the  purchaser  of  the  land,  surrenders 
the  noies  and  takes  from  him  in  lieu  thereof  the  note  of 
the  purchaser  alone,  with  a  trust  deed  on  the  land  to 
secure  the  note,  the  debt  will  be  unchanged,  and  will 
remain  a  debt  incurred  for  the  purchase  money. 

2.  SameSxeqittion  th  statute  ie  not  eot^lned  to  vendor's 
2ieit.— The  object  of  the  limitation  of  the  homestead  ex- 
emption to  debts  not  incurred  for  the  purchase  monoy 
is  not  merely  to  protect  the  vendor's  lien,  and  a  waiver 
of  the  lien  will  lose  the  protection  of  the  statute  of  a  lia- 
Mlily  for  the  purchase  money. 


» < » 


SUPREME  COURT  OP  OHIO. 


XCI8X. 


MOSS  Me  tar  CM  lo  odisrnot 


Hon.  John  W.  Okby,  Chief  Justice;  Hoxl 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lonowobth, 
Judges. 

Tuesday,  November  22, 1881. 

OENERAIi  DOCKET. 

No.  144.    Frederick  Baoon  v.  Titns  Daniels.    Error  ta 
the  District  Court  of  Erie  County. 
Lonowobth,  J. 

1.  Where  a  contract,  not  required  by  the  Statute  of 
Frauds  to  be  in  writing,  has  been  reduced  to  writing  and 
signed  by  one  oontracting  party  only,  it  is  error  to  trcpl 
anoh  contract  as  of  no  TaUdity  for  the  reason  that  it  is 
not  signed  by  the  party  to  be  charged. 

2.  An  agreemept  between  the  parties  to  a  contract  and 
a  thirdperson,  whereby  one  party  is  released  from  the 
6^  ligations  of  the  contract  and  the  third  person  snbsti- 
toted  in  his  stead,  is  a  fiovoAkm,  and  reqoires  no  further 
consideration  than  such  relteae  ^nd  substitution. 

Judgment  rerersed  and  cause  remanded. 
164.    David  Wert  t».  T.  H.  B.  Clutter.    Error  to  the  Die* 
trict  Court  of  Crawford  County. 
MolLyAiVE.  J«    Hdd: 
1.    Under  the  Act  of  May  6,  ISSS  (SB  Chip  L.  146),  to 
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protect  the  citizens  of  Ohio  from .  empiricism,  it  is  not 
unlawful  for  a  person  of  good  moral  character  to  practice 
medicine  and  surgery  for  reward  or  compensation,  who  has 
been  engaged  in  the  continuous  practice  for  ten  yeara  or 
more. 

2.  Such  ten  years  of  continuous  practice  may  embrace 
time  since,  as  well  as  before,  the  &king  effect  of  said 
act. 

3.  It  is  immaterial  whether  the  services  rendered  dur- 
ing such  period  of  practice  were  gratuitous  or  for  com- 
pensation; 

Judgment  affirmed. 

Okey,  C.  J.  and  White,  J.,  dissented. 

187.    Mary  *  Fanning  v.  The   Hibemia   Insurance  Co. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Johnson,  J.    Hdd: 

1.  To  entitle  a  person  to  become  a  member  of  a  corpo- 
ration, which  is  being  organised  under  "  An  act  to  regu- 
late insurance  companies  "  (8.  A  8.  205),  his  contract  to 
take  shares  therein,  must  be  in  writing,  and  be  mutually 
binding  on  both  parties. 

2.  A  verbal  promise  to  take  shares,  while  the  stock 
is  being  subscribed  which  is  necessary  to  authorize  an 
organization,  does  not  constitute  the  promisor  a  stock- 
hmder  or  member  of  such  corporation,  and  a  promise  to 
pay  for  such  shares  is  without  a  sufficient  consideration 
to  support  it.  A  recovery  on  such  promise  to  pay  can- 
not be  nad,  in  the  absence  of  facts  showing  that  the  prom- 
isor is  estopped  from  setting  up  such  want  of  conndera- 
tion. 

Judgment  reversed. 

885.    Mary  Fanning  v.  The   Hlbemla  Insurance  Co. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Johnson,  J.    HeUi: 

1.  The  plaintiff  may.  in  reply  to  new  matter  set  up 
in  the  answer  by  way  of  defense,  allege  any  new  matter, 
not  inconsistent  with  the  petition,  which  in  law  consti- 
tutes an  answer  to  the  new  matter  relied  on  by  the  de- 
fendant. 

2.  If  the  plaintiff  relies  on  a  record  of  a  former  adju- 
dication of  Uie  same  matter  set  up  in  an  answer,  as  an 
estoppel,  he  should  plead  such  former  Judgment.  It  is 
not  admissible  in  evidence  under  a  general  or  special 
denial  of  the  new  matter  contained  in  the  answer. 

Judgment  reversed. 

156.  Lucinda  Frands  Piatt  v.  David  Sinton  et  al.  Er- 
ror to  the  Superior  Court  of  Cincinnati. 

Whttb,  J.    Held : 

1.  A  devise  by  a  testator  of  all  of  his  property  of  every 
description,  whether  real,  personal  or  mixed,  after  pay- 
ing all  his  Just  debts,  is  a  devise  of  the  fee,  without  the 
aid  of  a  statute  declaring  such  to  be  the  effect  of  the  de- 
vise 

2. '  Where  there  is  a  devise  in  fee,  with  a  provision  in 
the  wHl  that  in  case  the  devisee  should  die  without  leav- 
ing any  legitimate  heirs  of  her  body,  then  the  estate 
should  go  over  to  persons  named,  the  lee  taken  by  the 
first  devisee  is  determinable  onlv  on  the  contingency  of 
her  dying  without  leaving  such  heirs  living  at  the  time 
of  her  death.     Nileev.  Gray  (12  Ohio  8.  820),  foUowed. 

Judgment  affirmed. 

163.  George  W.  Hamet.v.  Orlando  T.  Letcher  and  oth- 
ers.   Error  to  the  District  Court  of  Williams  County. 

Oket,  C.  J. 

H.,  the  owner  of  chattels,  relyins  on  the  representa- 
tions of  R.  that  he  was  the  agent  of  L..  as  reed  to  sell  the 
same  to  L.  on  credit,  and  H.,  in  the  befief  that  R.  was 
such  agent,  delivered  the  chattels  to  him.  when  in  fact 
he  was  not  such  asent,  nor  had  he  authority  to  purchase 
for  li.,  as  he  well  knew :  Hddf  That  the  propeny  in  the 
chattels  did  not  pass  from  H.,  and  that  L.,  who  bought 
the  chattels  of  R*  and  converted  them  to  his  own  use, 
without  knowledge  of  the  fhiud,  was  liable  to  H.  for 
their  value ;  and  the  fact  that  R.,  at  the  time  the  chattels 
were  delivered  to  him,  paid  H.  part  of  the  price  agreed 
on,  will  make  no  difference,  except  as  to  the  amount  of 
recovery  against  L. 

Judgment  reversed,  and  Judgment  in  favor  of  Hamet 
for  |l£r.28,  with  interest  from  June  11. 1877,  and  costs. 

148.  M.  T.  Hornbuckle  and  others  v.  The  State  of  Ohio 
for  tlie  use  of  Liewia  Smith.  Error  to  the  District  Court 
of  Lawrence  County. 

By  the  Court. 

A  Justice  of  the  peace  has  no  Jurisdiction  of  an  action 
on  the  bond  of  a  constable. 


Judgment  reversed  and  cause  dismissed. 

147.  Lyman  £.  ScoviU  v,  Samuel  W.  Stage  et  al.  Er- 
ror to  the  District  Court  of  Pickaway  County.  Judgment 
reversed  for  error  in  dismissing  the  appeal,  and  cause 
remanded  to  the  District  Court  tor  further  proceedings. 
There  will  be  no  further  report. 

140.  John  G.  Smith  v.  Steamer.  **  Young  Reindeer." 
Error  to  the  District  Court  of  Sandusky  County.  Passed 
under  rule  4  for  proof  of  service  of  Drief  and  printed 
record. 

162.  William  Brown  v.  F.  A.  Kinery.  Error  to  the 
District  Court  of  Lawrence  County.  Cause  dismissed  for 
want  of  preparation. 

153.  William  B.  Millikin,  administrator  Ac,  v.  A.  J.  B. 
Welliver,  administrator  Ac.  Error  to  the  District  Court 
of  Butler  County.    Dismissed  for  want  of  preparation. 

165.  EngUsh,  Miller  A  Co.  v.  Fint  National  Bank  of 
Athens.  Error  to  the  District  Court  of  Athens  County. 
Dismissed  for  want  of  preparation. 

150.  George  W.  Castlen  v.  Thomas  Roberts  et  al.  Er- 
ror to  the  District  Court  of  Clermont  County.  Dismissed 
for  want  of  preparation. 

160.  Jonathan  Hamilton  v,  Merrill  A  Shepherd,  ad- 
ministrators et  al.  Error  to  the  District  Court  of  Gallia 
County.  Passed  for  proof  of  service  of  printed  record 
and  plaintiff's  printed  brief  on  defendants,  according  to 
rule  4. 

MOTION  DOCKET. 

No.  200.  David  H.  Bailey  v.  George  D.  H.  Glass,  ad- 
ministrator. Motion  to  dismiss  No.  957  on  the  General 
Docket  for  want  of  printed  record.  Motion  overruled 
and  leave  granted  to  file  printed  record  within  60  days. 

201.  W.  W.  Moore  Jr.  v.  John  B.  Moore.  Motion  to  dis- 
miss No.  1061,  on  the  General  Docket,  for  want  of  print- 
ing Ac,  Motion  granted  and  counter  motion  for  leave  to 
to  file  printed  record  overruled. 

202.  James  C.  Elliott  et  al.  v.  S.  B.  Berry,  Auditor 
Ac  Motion  to  take  cause  No^  1220,  on  the  General  Docket, 
out  of  order.    Motion  granted. 

203.  Emanuel  O.  Craishead  v.  Elizabeth  Huston  et  al. 
Motion  for  rehearing  of  cause  No.  115,  on  the  General 
Docket,  in  which  Judgment  below  was  affirmed.  Motion 
overruled.  The  Judgment  below  was  Affirmed  on  the 
ground  that  errors  committed  in  the  court  below  were 
not  prejudicial  to  plaintiff  in  error. 

204.  The  State  ex  rel.  The  State  Treasurer  v.  Luke  A. 
Staley,  Treasurer  of  Hamilton  County.  Motion  for  an 
Utemative  writ  of  mandamus.    Motion  allowed. 

205.  J.  K.  White  et  al.  v,  John  T.  Deweese  et  al.  Mo- 
tion to  dismiss  No.  068,  on  the  (General  Docket,  for  want 
of  compliance  with  former  order  to  print.  Motion 
granted. 

206.  Henrv  Tilden,  executor  et  al.  v,  Jalnes  F.  Barker. 
Mtoion  to  take  cause  No.  983,  on  the  General  Docket,  out 
of  its  order.    Motion  overruled. 

207.  Sophia  P.  Ford  et  al.  v,  Jesse  Hilde  brant.  Mo- 
tion in  cause  No.  1223,  on  the  General  Docket,  to  dispense 
with  printing  record.  Motion  granted,  and  the  case  to 
be  heard  with  the  case  of  Forti  et  al.  v.  Johnson,  No. 
1222  on  the  (General  Docket. 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Nov.  22, 1881.] 


No.  1221.  James  Mairs  v,  Jerusha  Mairs.  Error  to  the 
District  Court  of  Harrison  County.  J.  F.  Daton  for 
plaintiff. 

1222.  Sophia  P.  Ford  et  al.  v,  Alfred  Johnson  et  al. 
Error  to  the  District  Court  of  Clinton  County.  A.  ELartis 
and  Slone  A  Walker  for  plaintiffs ;  LeRoy  Pope  for  de- 
fendants. 

1228.  Sophia  P.  Ford  et  al.  v.  Jesse  Hildebranc.  Er- 
ror to  the  Enstrict  Court  of  Clinton  County.  A.  Harris 
and  Slone  A  Walker  for  pUdntifb;  A.  D.  Diball  for 
defendant. 

1224.  Ohio  ex  rel.  Joseph  Tumey  Treasurer  Ac  v. 
Luke  A.  Staler  Treasurer  Ac.  Mandamus.  Hon.  George 
K.  Nash  for  the  State. 
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COLUMBUS,  OHIO,     :  DEC.  1,  1881. 

Ex-Judge  Boynton  of  the  Supreme  Court,  we 

are  informed  will  resume  the  practice  of  the  law 

at  Cleveland,  where  he  now  resides. 
♦ » » 

A  Lawyer  by  the* name  of  Clendenning  has 

just  been  arrested  at  Celina,  Ohio,  on  a  charge  of 

blackmail.    We  trust  the  accused  may  be  able 

fully  to  vindicate  himself  of  such  a  charge,  if  not, 

his  name  should  be  forthwith  wiped  off  the  roll 

of  attorneys,  which  it  would  disgrace. 


♦  • » 


The  Supreme  Court  made  no  report  this  weeki 
The  cases  examined  into  and  disposed  of  last 
week,  will  be  embodied  in  the  report  of  next 
Tuesday.  The  regular  motion  day  was  dispensed 
with  last  week,  owing  to  the  fact  of  it  coming  on 
Thanksgiving  day.  Judges  White,  Johnson, 
Mcllvaine  and  Longworth,  spent  that  day  at 
their  respective  homes,  leaving  Chief  Justice 
Okey,  the  only  representative  of  the  court  in  the 
city. 

IMPORTANT    DIVORCE   DECISION. 


The  Court  of  Appeals,  in  the  case  of  Van  Voor- 
his  et  al.,  executors,  against  Briiitnell,  have  just 
rendered  a  decision  setting  at  rest  the  question 
adversely  to  the  rulings  of  the  General  Terms  of 
the  Supreme  Court  in  the  First  and  Second  Dis- 
tricts, and  of  the  Superior  Court  in  this  city, 
whether  a  defendant,  in  a  suit  for  absolute  di- 
vorce, a^^ainst  whom  a  judgment  has  been  ren- 
dered dissolving  the  marriage  and  prohibiting 
him  or  her  from  marrying  again  during  the  life- 
time of  the  plaintiff,  may, ^notwithstanding  the 
prohibition,  contract  a  valid  marriage  while  the 

{>laintiff  is  living,  by  going  into  another  State 
or  the  purpose  of  entering  into  a  marriage  con- 
tract. The  wife  of  Barker  Van  Voorhis  obtained 
a  judgment  of  divorce  against  him  in  April, 
1872,  the  decree  adjudging  that  it  should  not  be 
lawful  for  him  to  marry  again  until  the  said 
Elizabeth  Van  Voorhis  shall  be  actually  dead. 
Subsequently,  Elizabeth  Van  Voorhis  still  liv- 
ing, Barker  Van  Voorhis  left  New  York,  and  in 
New  Haven  Conn.,  was  married  to  Ida  Schroeder. 
A  daughter  was  the  issue  of  this  marriage.  She 
was  bom  in  the  State  of  New  York. .  On  Febru- 
ary 27, 1880,  Barker  Van  Voorhis  died.  The  ex- 
ecutors of  his  father's  will  declined  to  admit  the 
child  of  Barker  Van  Voorhis,  whose  name  was 
Rose,  to  a  share  in  the  trust  allotted  to  her 
father,  questioning  her  legitimacy.  Judge  Barn- 
ard, upon  the  trial,  in  the  Second  District,  in  April, 
1880,  found  that  Barker  Van  Voorhis  and  Ida 
Schroeder  went  to  New  Haven  for  the  purpose  of 


evading  the  New  York  law;  and  it  was  held 
that  the  second  marriage  of  Barker  Van  Voorhis 
was  null  and  void,  and  that  the  child  was,  con- 
sequently, illegitimate  and  not  entitled  to  any 
share  in  the  property  disposed  of  in  the  will  of 
Elias  W.  Van  Voorhis. 

The  General  Term  affirmed  the  judgment,  but 
the  Court  of  Appeals  have  directed  a  reversal 
and  granted  a  new  trial. — The  Daily  (N.  Y,)  Reg- 
iMer, 


♦  • » 


SUPREME  COURT  OP  OHIO. 


Cincinnati,  Sandusky  and  Cleveland  Rail- 
road Company 


V. 


Eliza  Cook. 


November  16,  1881. 


giving  a 
ilroad  oor- 


1.  The  act  of  AprU  ao,  1874  (71  Ohio  L.   146), 

penalty  of  |150.00.  to  the  party  aggrieved  by  a  ra 

poration  for  oyeroharging  for  the  transportation  of  paasen- 

S;era  or  property,  is  not  in  contravention  of  the  conatitn- 
ion. 

2.  A  petition  under  said  act  asainst  a  corporation  for 
demanding  and  receiving  ezoeBsIve  fare  lin  the  dale  of  a 
passenger  ticket  to  a  person  desirous  of  travelling  on  its 
road  between  the  points  named  on  the  ticket,  is  not  bad, 
on  demurrer,  for  want  of  an  averment  that  the  pur- 
chaser of  the  ticket  was,  in  fact,  transported  on  the 
ticket  for  which  excessive  fare  was  exacted. 

8.  A  petition  under  said  act  is  not  bad  for  want  of  an 
averment  that  the  excessive  fare  was  paid  by  the  plaint- 
iff in  the  due  course  of  business,  although  judgment  was 
not  rendered  thereon  until  after  said  act  was  repealed 
by  the  act  of  March  30,  1875  (72  Ohio  L.  143),  saving  only 
pendiuflc  actions  and  causes  of  action  under  the  repealed 
statute,  where  the  excessive  fare  was  paid  in  the  due' 
course  of  business  and  not  for  the  purpose  of  obtaining 
the  penalty. 

4.  Several  causes  of  action  for  penalties  under  saia 
act  may  be  united  in  the  same  petition. 

6.  Vvhere  such  action  stands  for  Judgment  on  the 
petition,  it  is  not  error  to  refuse  to  eippannel  a  jury  to 
assess  damages. 

Error  to  the  District  Court  of  Logan  County. 

The  original  action  was  brought  on  the  16th 
of  August,  1874,  in  the  Court  of  Common  Pleas 
of  Logan  County,  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  for  overcharginje 
passenger  fare  in  violation  of  the  Act  of  April 
20, 1874,  (71  Ohio  Laws  146.) 

The  petition  contained  two  causes  of  action. 
The  first  count  charged  that  the  defendant,  on 
June  10,  1874,  had  demanded  and  received  from 
the  plaintiff,  the  sum  of  thirty-five  cents  for  a 
passenger  ticket  on  its  railroad,  from  Bellefont- 
aine  to  New  Richland,  a  distance  of  9  9-10  miles, 
over  which  portion  of  the  defendant's  rodd  the 
plaintiff  desired  to  be  transported.  The  second 
count  charged  that  the  defendant,  on  the  same 
day,  had  collected  from  plaintiff  who  was  then 
a  passenger  on  its  cars,  the  sum  of  thirty-five 
cents  for  fare  from  New  Richland  to  Bellefont- 
aine,  a  distance  of  9  9-10  miles.  Prayer  for 
judgment  on  each  count  for  $150.0Q. 

Defendant  demurred  to  this  petition  on  the 
ground,  amon^  others,  that  several  causes  rf 
action  were  improperly  joined,  and  to  each 
count,  that  it  did  not  state  lacts  sufficient  to 
constitute  a  cause  of  action.    These  demurrer^ 
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were  overruled,  and  the  defendant,  bein^  in  de- 
fault for  want  of  answer,  demanded  a  jur^  for 
the  assesBment  of  damages,  but  the  court  renised 
to  empannel  a  jury  ana  rendered  iudgment  in 
favor  of  the  plaintiff  for  $300.00  ana  costs. 

This  judgment  was  afterward  affirmed  by  the 
district  court. 

HcIlvainb,  J. 

The  statute  of  April  20, 1874  (71  Ohio  L.  146), 
after  enacting,  among  other  things,  that  a  cor- 
poration '^  operating  a  railroad  in  whole  or  in 
part  in  this  State,  may  demand  and  receive  for 
the  transportation  of  pas^ngers  on  said  road,,  not 
exceeding  three  cents  per  mile  for  a  distance  of 
more  than  eight  miles;  provided,  the  fare  shall 
always  be  made  that  multiple  of  five  nearest 
reached  by  multiplying  the  rate  by  the  distance;" 
further  provides  tnat  "  every  such  corporation, 
its  officers,  employes  or  agenis  who  shall  violate, 
or  permit  to  be  violated,  the  provisions  of  this 
act,  or  any  other  corporation,  its  officers,  em- 
ployes or  agents,  who  shall  demand  or  receive  a 
greater  sum  of  money  for  the  transportation  of 
passengers  or  property  on  or  over  their  railroad 
than  the  sum  allowed  by  law,  shall  pay  to  the 
party  aggrieved  for  every  such  overcharge  a  sum 
equal  to  double  the  amount  of  such  overcharge ; 
but  in  no  case  shall  the  amount  to  be  paid  oe 
less  than  one  hundred  and  fifty  dollars." 

The  first  question  raised  on  the  demurrer,  and 
chiefly  urged  in  the  argument  of  the  case,  re- 
lates to  the  oonstitutioniQity  of  the  statute  upon 
which  the  action  is  based.  Numerou8r>objections 
to  tt&e  validity  of  statute  are  urged.  It  is  con- 
tended, that  if  the  right  of  action  given  to  the 
party  aggrieved  is  for  compensation  for  an  in- 
jury, the  province  of  a  jury  is  invaded  bv  fixine 
the  minimum  repovery  at  tl60.00.  We  need 
not  stop  to  consider  the  soundness  of  this  propo- 
sition, as  it  is  conceded  by  counsel  for  plaintiff 
in  error,  in  which  concession  we  entirely  concur, 
that  the  minimum  sum  to  be  paid  for  over- 
charging fare,  where  the  actual  aamaffe  of  the 
S^rty  aesrieved  is  less  than  one  hundred  and 
ty  ddlars,  is  in  the  natiire  of  a  penalty— is 
punishment  rather  than  compensation. 

In  this  view  of  the  statute,  however^  it  is 
contended,  that  a  violation  of  its  provisions  is 
an  offense  against  a  public  law.  And  prosecu- 
tions therefor  must  be  carried  on  in  the  name 
and  by  the  authority  of  the  State  of  Ohio."  Sec. 
20,  Art.  4,  Ck>n8titution.  And  further,  that  if, 
for  a  violation  at  the  statute,  the  guilty  party  can 
not  be  prosecuted  in  a  civil  action.  The  rule  of 
the  code  of  civil  procedure  which  declares  that 
alleffations  in  a  petition  not  denied  by  answer, 
shaU  be  taken  as  true,  violates  the  principle 

Saranteed  by  the  constitution.  Sec.  10,  Act  1, 
%t  no  person  in  any  criminal  case  shall  be 
compelled  to  be  a  witness  against  himself.  The 
summing  up  of  the  argument  by  counsel,  I 
quote: 

" These  conclusions  are  thus  reached:  If  the 
forfeiture  of  th^  statute  be  deemed  compensatory, 
it  vioUtes  the  great  civil  right  of  trial  by  jury; 


and  right  of  the  citizen  to  have  the  compensa- 
tion for  inmries  done,  measured  by  the  judgment 
of  the  tribunal.  For  if  it  be  competent  for  the 
legislature  to  prescribe  the  minimum  of  com- 
pensation in  any  case,  it  may  in  all  cases, 
and,  as  in  the  present  instance,  may  fix  such 
minimum  greatly  in  excess  of  any  probable  or 
even  possi^e  injury,  thus  reducing  the  right  of 
jury  trial  to  a  mockery. 

"If  the  forfeiture  of  the  statute  be  deemed  pun- 
itive, it  violates  the  constitutional  guarantees 
of  liberty  in  the  several  respects  above  stated, 
by  making  the  punishment  of  crime  against  the 
sovereignty  of  public  law,  an  instrument  in  the 
hands  of  private  malice,  fraud  and  conspiracy,  to 
be  securea  without  jury  or  witnesses,  through 
the  virtual,  involuntary  confession  of  the  ac- 
cused." 

The  principles  of  the  constitution  above  re- 
ferred to,  are  wholly  misapplied  by  counsel  in 
argument.  These  provisions  were  not  intended 
to  inhibit  private  actions  for  damages  resulting 
from  the  violation  of  a  public  statute,  nor  for  a 
penalty  where  the  right  of  action  therefor  is 
given  to  the  party  aggrieved,  nor  even  prosecu- 
tions in  the  nature  of  qui  tarn  actions.  AU  pros- 
ecutions for  the  violation  of  criminal  laws,  on 
behalf  of  the  State,  or  general  public,  must  be 
in  the  name  of  the  State  and  by  its  authority, 
and  in  such  prosecutions  the  person  charged  can- 
not be  compelled  to  be  a  witness  a^^inst  himself; 
but  where  a  right  of  private  action  is  Riven  by 
statute  for  a  penalty,  a  civil  action  in  the  name 
of  the  party  under  the  civil  code,  with  all  its 
incidents,  is  the  proper  remedy  unless  otherwise 
provided  speci^ly. 

Before  the  trial  in  the  court  below,  the  Act  of 
1874  was  repealed  by  the  Act  of  March  30, 1875 
(72  Ohio  L.  143).  as  follows :    ''  Sec.  2.  That  the 
said  Act  of  April  20,  1874,  be  and  the  same  is 
hereby  repealed,  and  the  repeal  of  said  act  shall 
affect  ana  annul  penalties  accruinff  or  accrued 
under  said  act  or  the  Act  of  April  26, 1873,  re- 
pealed thereby ;  pnmded.  that  no  railroad  com- 
pany or  corporation  shall  be  released  from  its  lia- 
bility in  actions   now    pending    and   causes  of 
action   heretofore    accrued  to  any  person    from 
whom  such  railroad  company  or  corporation,  by 
its  officers  or  agents,  shall  have  demanded  and 
received  fare  or  freight  at'  a  rate  above  that 
allowed  by  law ;  I\r>vwed^  such  person  paid  out 
Overcharges  while  using  such  railroad  in   the 
due  course  of  his  or  her  business,  and  not  for  the 
purpose  or  with  the  view  of  obtaining  the  pen* 
altv  provided  by  law  for  such  overoharge,  dkc 
Wherefore,  it  is  claimed,  that  the  petition  was  not 
sufficient  to  Qupport  the  judgment  for  the  reason 
that  it  did    not   show    that   the  plaintiflT  was 
within  the  saving  clause. 

Whether  an  action  could  have  been  main- 
tained under  the  Act  of  1874,  where  the  over- 
charge was  not  paid  in  the  due  course  of  busi- 
ness, but  was  paid  for  the  puicp^^  of  obtaining 
the  penalty,  to  say  the  least,  is  doubtful ;  but  it 
is  clear,  that  since  its  repeal  in  1875,  a  cause  of 
action  arising  under  it  was  lost  by  the  repeal 
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unless  the  party  was  within  the  terms  of  the 
saving  clause ;  yet  if  an  action  was  pending  at 
the  time  of  the  repeal  and  the  petition  stated  a 
cause  of  action  under  the  statute,  its  subsequent 
repeal,  the  case  being  in  fact  within  the  saving 
clause,  did  not  render  the  petition  insufficient. 
And  we  think  the  petition  was  su£Qcient  under 
the  Act  of  1874.  if  the  plaintiff's  case  was 
obnoxious  to  the  charge  of  bad  faith,  the  petition, 
however,  stating  a  cause  of  action  in  the  terms 
of  the  statute,  tne  bad  faith  was,  under  the  Act 
of  1874,  a  matter  of  defense — ^assuming  that  the 
payment  of  the  excessive  fare  was  not  in  the 
due  course  of  business,  but  was  for  the  purpose 
of  obtaining  the  penalty — would  have  defeated 
the  action.  In  the  case  before  us,  the  testimony 
not  being  in  the  record,  we  must  assume  that  it 
was  shown  that  the  plaintiff  was  within  the 
saving  clause  of  the  repealing  statute. 

It  is  also  claimed,  that  the  first  count  in  the 
petition  is  bad  for  want  of  an  averment  that  the 
plaintiff  was  a  passenger  on  the  defendant's 
cars  from  BelleiQutaine  to  New  Richland,  or 
that  the  ticket  purchased  was  in  fact  used  by  a 
passenger.  This  objection  is  answered  by  the 
principle  above  stated.  The  allegation  of  the 
petition  is  as  broad  as  the  terms  of  the  statute, 
namely :  that  the  defendant  demanded  and  re- 
ceived excessive  fare  from  the  plaintiff  for  the 
transportation  of  a  passenger.  If  the  passenger 
WQJ9  not  transported,  or  in  other  wokIs,  if  the 
payment  of  the  fare  was  not  in  the  due  course  of 
DUsinesB,  but  was  made  for  the  purpose  of  ob- 
taining the  penalty,  the  plaintiff,  under  the  Act 
of  1^74,  was  not  bound  to  aver  to  the  contrary, 
untn  such  fact  was  set  up  by  way  of  defense. 

A  question  of  some  difficulty  is  raised  as  to  the 
joinder  of  causes  of  action.  Our  statute  provides 
for  the  joinder  of  actions  as  follows:  "The 
plaintiff  msLy  unite  several  causes  of  action  in 
the  same  petition,  whether  they  be  such  as  have 
heretofore  been  denominated  le^al  or  equitable, 
or  both,  when  they  (ire  included  in  either  one  of 
the  following  classes:  *  *  *  3.  Injuries, 
with  or  without  force,  to  .person  or  property,  or 
either,"  Sec.  80  of  the  code  of  1853.  The  join- 
der in  this  case,  if  justified  at  all,  is  under  this 
clause. 

There  is  no  doubt  that  this  section  should  be 
construed  liberally  for  the  purpose  of  preventing 
multiplicity  of  actions;  and  we  are  inclined  un- 
der this  rule  of  construction  to  hold  that  the 
causes  of  action  in  the  petition  are  for  injuries 
to  property ;  and  if  this  be  so,  the  joinder  was 
proper. 

Tne  wrongful  taking  of  another's  property  is 
an  injury  to  the  propertv.  Wrongfully  oemand- 
ing  and  receiving  the  plaintiff's  money  for  fare 
in  excess  of  the  amount  authorized  uy  law,  was 
an  injury  to  ner  in  her  property.  Although  it 
was  taken  without  protest,  the  company  ac- 
quired no  right  to  retain  it.  It  beine  unlawful 
to  demand  or  receive  it,  the  railroad  company 
unlawfully  exacted  and  converted  it;  and  for 
this  wrong  and  injury,  the  statute  gave  the 
plaintiff  a  right  of  action ;  and  our  best  judg- 


ment is,  that  several  causes  of  action  for  such 
injuries  may  be  united  in  the  same  petition. 

There  was  no  error  in  the  court  refusing  a  de- 
mand by  the  defendant  for  a  jury  to  assess  dam- 
ages. There  was  no  issue  of  fact  for  a  jury  to 
try.  The  statute,  upon  the  facts  admitted  by 
the  pleadings,  fixed  the  amount  of  the  recovery. 
If  an  issue  had  been  joined  for  the  trial  of  which 
either  party  might,  of  right,  have  demanded  a 
jury,  upon  the  finding  of  the  jury  upon  the 
issue  for  the  plaintiff  below,  the  amount  of  their 
verdict  would  have  been  controlled  by  the  stat- 
ute. 

Judgment  affirmed. 

Okey,  C.J. 

In  my  opinion  the  judgment  should  be  re- 
versed m  part  and  affirmed  in  part.  The  second 
cause  of  action  is  sufficiently  stated,  and  the 
judgment  as  to  that  should  be  affirmed.  The 
first  cause  of  action  is  as  follows :  '*  On  the  10th 
day  of  June,  1874,  the  plaintiff  was  at  Belle- 
fontaine,  in  Logan  county,  and  desired  to  go 
from  there  to  the  town  of  New  Richland,  in  said 
county,  the  distance  of  nine  and  nine-tenths 
miles.  At  the  office  of  said  company,  in  Belle- 
fontaine,  the  plaintiff  purchased  from  the 
defendant's  agent  a  ticket  from  Bellefontaine 
to  New  Richland,  which  ticket  reprepented  that 
the  plaintiff  had  paid  her  fare  or  toll  from  Belle- 
fontaine to  New  Kichland,  and  was  entitled  to 
ride  on  defendant's  cars  on  said  road  (of  the  de- 
fendant) from  Bellefontaine  to  New  Kichland, 
For  said  ticket  and  fare  as  aforesaid,  defendant, 
by  its  agent,  charged,  demanded  and  received  of 
the*  plaintiff  the  sum  and  price  of  thirty-five 
cents,  and  the  plaintiff  paid  said  sum  of  thirty- 
five  cents  for  said  ticket  and  fare,  which  was 
more  than  defendant  was  entitled  by  law  to 
charge  and  receive  for  riding  on  said  railroad 
said  distance  of  nine  and  nine-tenths  miles, 
whereby  an  action  has  accrued  to  the  plaintiff 
for  the  same,  and  the  plaintiff  is  entitlea  to  have 
and  receive  from  \he  defendant,  by  reason  of 
the  premises,  the  sum  of  one  hundred  and  fifty 
dollars." 

The  statement  of  this  cause  of  action  is  not 
aided  by  any  other  matter  in  the  record.  I  deny 
that  such  statement  is  as  broad  as  ^  the  statute. 
It  is  not  stated  in  terms,  nor  even  in  substance, 
that  the  plaintiff  below  was  transported  to  New 
Richland.  The  statute,  quoted  in  the  opinion  of 
the  court,  limited  the  sum  which  the  company 
might  "  demand  and  receive,  for  the  tranaporialvm 


receiving  five  cents — the  amount  alleged  in  this 
caufife  of  action — in  excess  of  the  prescribed  fare, 
the  penalty  must  be  at  least  one  hundred  and 
fifty  dollars ;  and  knowledge,  on  the  part  of  the 
agent,  that  the  sum  is  in  exc^ess  of  the  lawful 
fare,  is  not  made  by  the  statute  a  material  ele- 
ment in  maintaining  the  action.  Such  a  statute, 
according  to  well  settled  principles,  must  be  con- 
strued strictly.    So  construed,'  the  first  cause  of 
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action,  above  set  forth,  is  insufficient,  in  failing 
to  state  that  the  defendant  in  error  was  trans- 
ported on  the  road.  The  inhibition  is  not 
against  the  sale  of  tickets  to  a  purchcuter  thereof, 
but  receiving  an  unlawful  rate  of  fare  ^'  for  the 
tranapartixtion  of  passengers  on  said  road."  Accord- 
ing to  the  construction  of  the  majority,  a  right 
of  action  accrued  to  the  defendant  in  error  the 
moment  she  bought  the  ticket  of  an  agent,  and 
there  was  not  left  to  the  company  even  locus  pen- 
iientia.  But  in  my  opinion  no  penalty  is  incur- 
red under  the  statute,  unless  for  the  act  of  trans- 
portation actually  performed  by  the  company,  a 
sum  in  excess  of  that  prescribed  in  the  statute 
has  been  exacted.  Nothing  of  the  sort  is  stated 
in  the  first  cause  of  action,  and  hence  it  is  in- 
sufficient. If  one  from  whom  illegal  fare  is 
exacted  is  not  actually  carried,  he  may  recover 
the  money  so  paid,  but  not  the  penalty  pre- 
scribed in  the  statute.  The  section,  of  course,  is 
susceptible  of  the  meaning  ascribed  to  it  by  the 
majority  of  the  court;  but  where  a  statute  highly 

Eenal  in  its  provisions,  admits  of  two  probable 
ut  conflicting  constructions,  that  is  to  be  pre- 
ferred which  IS  most  favorable  to  him  against 
whom  the  penalty  is  asserted. 
[This  case  will  appear  in  37  0.  8.] 
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SUPREME  COURT  OP  OHIO. 


The  State  ex  bbl. 

The  Tbubtess  of  the  Ohio  Soldiebs'  and  Sail- 

OBs'  Obphans'  Home. 


November  15, 1881. 

1.  A  statate  declaratory  of  a  former  one  has  the  same 
efRMst  upon  such  former  Act,  in  the  abeenoe  of  interven- 
ing riffhts,aB  if  the  dedaratorr  Aothad  been  embodied  in 
the  onsinal  Aot  at  the  time  ox  its  passage. 

2.  The  legislative  approval  in  the  Act  of  April  10, 
18S1  (78  O.  L.  800),  of  tne  oonstmction  given  by  the  de- 
fendants, to  the  Aot  of  April  13,  1880(77  0.  L.  187),  re- 
quires tbte  Ten  Thousand  clollars  appropriated  by  the  last 
named  Act,  to  be  distributed  aoooroLng  to  such  construc- 
tion, where  no  contracts  had  been  previously  entered 
into  by  the  defendants  for  a  different  distribution  of  the 
fund. 

Mandamus. 

M.  P.  Nolan,  for  plaintiff. 

C.  H.  Grosvenor,  for  defendant. 

White,  J. 

This  proceeding  was  instituted  on  the  relation 
of  the  Trustees  of  the  Montgomery  County 
Childrens'  Home  asainst  the  defendants. 
The  Trustees  of  the  Ohio  Soldiers'  ana 
Bailors'  Orphans'  Home,  to  compel  them  to 
contract  with  the  relators  under  the  act  of 
May  18th,  1880,  (77  0.L.  187),  for  the  support 
of  certain  orphans  and  destitute  children  of  Ohio 
soldiers  and  sailors.  The  alternative  writ  was 
issued  October  18th,  1881.  The  case  was  submit- 
ted on  an  agreed  statement  of  facts  in  writing. 
From  this  ^^tement  it  appears  that  the  relators 
presented  forty-seven  such  children  in  their 
charge,  to  the  defendants  for  admission  to  Ohio 
Soldiers'  and  Sailors'  Orphans'  Home,  in  accord- 


ance with  the  rules  and  regulations  established 
by  the  defendants,  for  the  tulmission  of  children 
to  such  home,  and  asked  the  defendants  to  direct 
the  Superintendent  of  said  Home  to  contract  at  a 
per  capita  with  the  relators  for  the  support  of 
said  cnildren,  and  to  pay  the  relators  therefor 
out  of  the  tlO,0(X),  anpropriated  by  the  second 
section  of  said  act.  Tnat  the  defendants  admit- 
ted that  said  children  thus  presented  were 
S roper  persons  to  be  received  into  the  Home  un- 
er  their  charge,  if  there  was  room  therein.  That 
the  defendants  would  not  contract  for  the  sup- 
port of  said  children  for  the  year  ending  Febru- 
ary 15th.  1881,  for  want  of  room  in  the  institu- 
tion. Tne  time  of  presenting  these  children  for 
admission  is  said  in  the  agre^  statement  to  have 
been  at  a  meeting  of  the  defendants  held  '^  on 

the day  of  1881."    It  appears 

that  during  the  year  1880,  and  thus  far  in  1881, 
Montgomery  County  has  bad  three  more  orphan 
children  in  the  last  named  home,  than  her  quota 
under  section  677  of  the  Revised  Statutes. 

The  eleventh  annual  report  of  the  defendants, 
as  Trustees,  for  the  year  1880,  was  also  given  in 
evidence.  The  following  extract  shows  their  ac- 
tion under,  and  construction  of  the  Act  of  April 
13th,  1880,  above  referred  to : 

'*  SUPPORT     OF     ORPHANS     OUTSIDE     THE     HOME." 

"  Preliminary  steps  have  been  taken  to  caxrj 
into  operation  the  provisions  of  the  act  of  April 
13,  1880,  (Laws^  p.  187),  but  no  contracts  have  as 
yet  been  made  m  that  behalf.  The  statute  is  ob- 
scure, and  the  board  have  been  in  a  state  of  un- 
certainty as  to  their  powers  and  duties  under  it. 
It  reads  as  follows,  omitting  formal  parts  and  the 
second  section,  which  appropriates  $10,000  for  the 
purposes  of  the  act : " 

''That  the  Trustees  of  the  Soldiers'  and  Sailors' 
Orphans'  Home,  and  under  their  direction  the 
Superintendent  is  hereby  authorized  and  directed 
to  contract  at  a  per  capita  not  to  exceed  the  cur- 
rent expense  cost  of  keeping  the  children  at  the 
Xenia  Home,  with  the  proper  officers  of  the  dif- 
ferent Children's  Asylums  or  Homes  in  the  State, 
for  the  support  of  such  children  as  have  been  or 
may  hereuter  be  transferred  to  said  Homes,  who 
are  children  of  soldiers  or  sailors  who  served  in 
the  late  war  from  the  State  of  Ohio." 

'*  A  number  of  questions  have  arisen  in  our 
minds  in  considering  the  act  difficult  of  settle- 
ment. Who  are  to  receive  the  benefit  of  its  pro- 
visions ?  Are  there  other  restrictions  upon  those 
who  may,  than  that  they  are  to  be  '  childrea  of 
soldiers  or  sailors  who  served  in  the  late  war 
from  Ohio  ?'  or  must  they  fall  within  some  of  the 
classes  who  may  be  adinitted  to  the  Home? 
Who  shall  make  the  '  transfers '  contemplated  ? 
Whence  shall  they  be  made  and  how  ?  Are  chil- 
dren first'to  be  admitted  to  the  Home,  or  their  ap- 
plications for  admissions  accepted  before  they  can 
be  '  transferred ; '  or  is  it  intended  to  '  transfer* 
those  not  inmates  or  applicants  to  become  such  ? 
Are  the  board  to  have  anv  supervision  over  them 
when  'transferred?'  What  if  those  'trana- 
f erred '  are  not  properly  oared  for?    Are  the  ben* 
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efits  of  the  act  to  be  apportioned  among  the 
counties  of  the  State  as  contemplated  by  section 
677  of  the  Revised  Statutes  ?  These  are  some-of 
the  questions  that  have  arisen,  the  consideration 
of  which  has  caused  delay  in  taking  action  under 
the  law. 

"On  full  reflection  and  consultation  with  the 
Attornev  General  (who  is  in  accord  with  the 
view  taken  as  to  its  construction),  we  have  con- 
cluded to'  treat  the  act  as  in  pari  mairia  with  the 
general  law  governing  the  Home,  ahd  as  a  pro- 
vision for  the  support  and  care  of  such  classes  of 
children  named  m  section  676,  Revised  Statutes, 
as  it,  for  want  of  room,  cannot  accommodate.  All 
the  counties  of  the  State,  as  far  as  possible,  are 
to  have  their  proportional  benefits  of  the  law. 
We  duppose  the  trustees  of  the  Home  are  to  make 
the  '  transfers.'      They  cannot  make  transfers  of 
childrei\  not  under  their  authority.    Such  au- 
thority can  be  obtained  only  by  acceptance  into 
the  Home,  or,  at  least,  bv  the  acceptance  and  ap- 
proval of  applications  for  admission.    But  the 
board  can  only  admit  children  agreeably  to  said 
section  677,  which  provides,  that '  every  county 
shall  be  entitled  to  its  proportion,  according  to 
population,  of  the  whole  number  that  the  Home 
will  accommodate.'     Any  other  construction  in 
this  particular  would  work  unequally  and  un- 
fairly.     The    counties  wherein  these  homes  or 
asylums    are    situated    might   be    enabled    to 
support  their  orphans  from  the  State  treasury, 
thus  compelling  other  counties  having  no  such 
homes    to  contribute    to  such    support,  and  to 
maintain  their  own  indigent  orphans  in  addi- 
tion*   Such  could  not  have  been  the  intention 
of  the  Legislature.    To  efiect  such  a  result  the 
terms  of  the  statute  should  be  explicit  and  im- 
perative. 

'*While  the  act  remains  as  it  is,  then  it  nf  ill  be 
our  purpose  so  to  administer  it  in  connection 
with  the  general  law  refierred  to,  as  that  no 
c6unty  shall  have  more  than  its  due  share 
of  their  benefits.  And  we  think  the  board  should 
so  far  retain  supervision  over  the  children 
'  transferred '  as  to  see  that  the'jr  are  properly 
cared  for  and  supported.  Provision  for  this 
should  be  made  in  the  contracts  for  support. 

'^  We  have  stated  oujr  views  and  purposes  thus 
fully  upon  this  very  important,  but  obscure 
statute,  in  order  that  legislative  correction 
may  be  made,  if  wrong." 

^'The  Appropriation  Act  which  was  passed  and 
t6bk  effect  April  19, 1881,  contains  the  following 
clause : 

"For  the  caie  and  support  of  orphans 
outside  the  home,  under  the  act  of  April 
13,  1880,  (O.  L.  p.  187),  and  in  accordance 
with  the  interpretation  thereof,  as  set  forth 
in  the  recent  report  of  the  trustees  of  said 
home^he  sum  of  ten  thousand  dollars 
(tlO,000) ;  provided,  the  appropriation  of  ten 
thousana  dollars  ($10,000)  made  in  said  act,  or  so 
much  thereof  as  remains  unexpended,  may  be 
used  likewise  in  substantial  accordance  with  the 
spirit  of  said  act,  as  thus  ititerpreted,  in  payment 


for  the  support  of  orphans  thereunder  in  the  year 
ending  February  16, 1881." 

On  the  20th  of  April,  1881,  (780.  L.  201)  an- 
other  act  was  passed  on  the  subject.  The  first 
section  is  as  follows : 

^  Section  1.  Beit  enacted  by  the  General  Assembly 
of  the  State  of  Ohio^  That  the  trustees  of  the  sol- 
aiers'  and  sailors'  orphans'  home  are  hereby  au- 
thorized to  contract,  at  a  per  capita  not  to  ex- 
ceed the  current  expense  cost  of  supporting  the 
children  at  the  Xenia  home,  with  the  proper 
officers  of  any  of  the  children's  homes  authorized 
by  the  laws  of  Ohio  in  the  State,  for  the  support 
of  such  children  as  are  by  exisiting  law  entitled 
to  admission  to  the  Xenia  home,  provided,  that 
the  total  expenditure  under  this  statute  shall  not 
exceed  the  sum  of  ten  thousand  dollars  for  any 
one  year,  from  February  16th  to  February  16th 
of  the  succeeding  year." 

The  following  is  the  third  section : 

"  Sec.  3.  That  the  act  entitled  '  an  act  to  pro- 
vide for  the  support  of  the  soldiers'  and  sailors' 
orphans  outside  of  the  soldiers'  and  sailors'  or« 
phans'  home  in  Xenia,'  passed  April  13,  1880, 
(vol.  77,  Ohio  laws,  187\  be  and  the  same  is 
hereby  repealed;  proviaed  that  nothings  in 
this  section  shall  operate  to  impair  any 
rights  to  the  appropriations  made  in  said 
repealed  act  which  have  accrued  heretofore ;  and 
this  act  shall  take  efiect  and  be  in  force  from  and 
after  its  passage." 

The  question  lor  decision  is,  whether  the  rela- 
tors are  entitled  to  a  peremptory  writ. 

In  the  determination  of  tnis  question  the  first 
inquiry  is  as  to  the  efiect  of  the  clause  above 
quoted  of  the  Appropriation  Act,  upon  the  act  of 
April  13, 1880. 

Whatever  may  have  been  the  original  mean- 
ing of  the  Hcty  the  effect  of  the  adoption  of  this 
clause  was  to  incorporate  it  into  the  original  act; 
and,  in  the  absence  of  any  intervening  rights,  to 
give  to  the  act  the  same  meaninj;  and  effect  as  if 
the  clause  had  been  embodied  m  it  at  the  time 
of  its  passage. 

The  ten  thousand  dollars  appropriated  b^  the 
act  of  April  13, 1880,  was  a  charitable  provision 
made  by  the  legislature  for  the  objects  named  in 
the  act.  The  provision  was  to  be  carried  into 
efiect  by  the  deiendants.  The  means  prescribed 
for  the  distribution  of  the  fund,  were  through 
contracts  to  be  made  by  defendants,  or  under 
their  direction,  "  with  the  proper  officers  of 
the  different  children's  asylums  or  homes 
in  the  State."  No  such  contracts  having  been 
made,  it  was  competent  for  the  General  Assem- 
bly to  repeal  the  provision,  or  to  construe  it  ac- 
cording to  its  discretion ;  and,  as  already  stated, 
such  construction  was  given  to  the  act  by  the 
clause  in  the  Appropriation  Act  above  quoted. 

The  proviso  in  Section  3  of  the  act  of  April  20, 
1881,  does  not  affect  the  case.  The  saving  in  the 
proviso  of  rights  which  had  accrued  under  the 
act  of  April  13,  1880,  embraced  the  legislative 
construction  of  the  act  as  declared  in  the  clause 
approving  the  construction  given  to  it  by  de- 
fendants in  their  report.    No  contracts  having 
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been  previouslv  entered  intq  bv  the  defendants 
for  a  aiffer.ent  distribution,  of  the  fund. 

Peremptory  writ  refused. 

[This  case  will  appear  in  37  O.  8.] 


♦ » » 


SUPREME  COURT  OF  OHIO. 


Mary  Fanning 
HiBERNiA  Insurance  Co. 


November  22, 1881. 

1.  To  entitle  a  person  to  become  a  member  of  a  oorpo- 
ration,  i^hioh  is  being  organised  under  '*  An  act  to  regu- 
late Insurance  companies  "  (S.  A  8.  206),  his  contract  to 
take  shares  therein,  must  be  In  writing,  and  be  mutually 
binding  on  both  parties. 

2.  A  verbal  promise  to  take  shares,  while  the  8to6k 
is  being  subsonbed  which  is  necessary  to  authorize  an 
'^^■•^nizatlon,  does  not  constitute  the  promisor  a  stock- 
noiuo*  or  member  of  such  corporation,  and  a  promise  to 
pay  for  JMch  shares  is  without  a  sufficient  consideration 
to  support  it.  A  recovery  on  such  promise  to  pay  can- 
not benad,  In  the  absence  of  facts  showing  that  the  prom- 
isor Is  estopped  from  setting  up  such  want  of  conudera- 
tlon. 


Error — ^Reserved  in  the  District  Court  of 
Cuyahc^a  County. 

Such  tacts  only  are  stated  as  relate  to  the 
points  reserved  for  report. 

The  Hibernia  Insurance  Company  for  a  cause 
of  action  in  the  court  below,  in  which  it  was 
plaintiff  and  said  Mary  Fanning  was  defendant, 
alleged  that  it  was  a  corporation  under  the  laws 
of  Onio,  that  on  November  1,  1870,  the  defend- 
ant executed  and  delivered  her  promisso^  note 
for  tS,000,  payable  to  plaintiff  on  demand,  with 
interest  at  six  per  cent.,  together  with  a  mort- 
gage on  certain  real  estate,  to  secure  the  same, 
and  that  said  note  is  due  and  the  condition  of 
said  mortgage  is  broken;  wherefore  judgment  is 
asked  for  the  amount  due  and  for  the  sale  of  the 
mortgaged  premises. 

The  defendant  alleges  that  plaintiff  was  never 
lawfully  organized  as  a  corporation  and  has  no 
legal  capacity  to  sue,  and  that  said  note  and 
niortgage  are  without  consideration  and  void,  by 
reason  of  certain  fraudulent  representations  set 
out,  and  for  the  reason  that  she  was  not  a  sub- 
scriber for  the  stock  in  said  company^  for  which 
said  note  and  mortgage  were  given,  nor  was  she 
ever  a  stockholder  in  said  company. 

The  reply  put  the  allegations  of  the  answer 
in  issue.  The  trial  resulted  in  a  verdict  for 
plaintiff  and  a  judgment  for  the  amount  of  said 
note  and  mortgage^  There  iras  a  motion  for  a 
new  trial  for  error  in  admitting  evidence  and 
in  charging  the  jury,  as  well  as  for  other 
causes,  which  was  overruled,  a  bill  of  exceptions 
was  taken,  find  on.  error  to  the  district  court  the 
Qase  was  reserved  for  decision  in  this  court. 

On  the  trial,  the  plaintiff  offered  in  evidence 
the  certificate  of  incorporation  of  the  company, 
dated  March  12,  1870;  proved  that  this  note  and 
mortgiage  were  given  November  t^  1870,  for  a 
subscription  to  the  capital  stock  thereof,  which 
was  then  being  made  up  preparatory  to  an  or- 


Sanization,  and  that  it  commenced  business 
anuary  1, 1871,  as  a  fire  insurance  company. 
The  defendant  then  offered  evidence  tending 
to  show  that  after  obtaining  the  charter,  the 
incorporators  did  not  open  books  for  subscrip- 
tions to  stock,  but  placed  the  stock  through  the 
agency  of  canvassers,  who  took  in  payment 
notes  and  mortgages,  as  well  as  cash,  approved 
bv  an  executive  committee  or  temporarv  boan} 
01  directors,  selected  by  a  meeting  of  those  en* 

faged  in  forming  the  company  as  stockholders, 
n  the  case  of  defendant,  it  was  shown  that  she 
verballv  agreed  with  one  of  these  canvassers  to 
take  to,000  in  stock,  and  gave  this  note  and 
mortgage  in  pajrment,  but  that  she  never  sub- 
scribed for  stock,  in  a  subscription  book  for  that 
purpose  or  by  anjr  contract  in  writing,  and  never 
received  any  certificates  of  stock  from  the  com- 
pany. 

In  rebuttal,  for  the  purpose  of  creating  an 
estoppel,  plaintiff  produced  and  offered  in  evi- 
dence, without  first  proving  its  execution,  a 
proxy,  purporting  to  oe  signed  bv  defendant, 
authorizing  one  Lavan  to  vote  her  stock  in 
1875,  on  which  he  voted  said  stock.  This  paper 
was  put  in  evidence  over  the  defendant's  ob- 
jection. 

Among  other  thinss  the  court  charged  the 
jury  that,  "  if  she  (the  defendant)  subscribed 
for,  or  agreed  to  take  capital  stock,  and  she  could 
agree  veroaUy ;  it  is  not  necessary  she  should  sign 
any  book  or  anything  of  that  kind;  if  she 
agreed  to  take  capital  stock,  she  owed  so  much 
money." 

The  bill  of  exceptions  and  charge  of  the  court 
contain  other  matters  for  review,  but  only  so 
much  is  stated  as  raise  the  points  passed  upon« 

Johnson,  J. 

1st.  It  was  clearly  erroneous  to  allow  the 
paper,  purporting  to  be  the  proxy  of  Mrs.  Fan- 
ning to  vote  her  stock,  to  be  read  in  evidence 
over  her  objection  without  first  proving  its  exe- 
cution. K  its  execution  had  been  proven  to  the 
satisfaction  of  the  court,  it  might  have  been 
competent  as  tending  to  show  that  she  was 
estopped  from  taking  advantage  of  any  ^irregu- 
larity in  the  organization  or  informality  in  her 
obligation  to  take  stock,  but  until  such  prelim- 
inary proof  was  made,  it  was  error  to  allow  ii  to 
go  to  tne  jury. 

2d.  Did  the  court  err  in  its  obarge  that  a 
verial  agreement  to  take  stock  created  an  in- 
debtedness to  the  corporation  ? 

It  appeared  that  the  certificate  of  incorporar 
tion  was  dated  March  2, 1870.  This  charter  was 
obtained  under  the  Act  of  Apnil  16, 1867,  (S.  ife 
S.  206).  Under  this  statute,  any  number  of 
persons,  as  required  by  the  act  entitled,  '*An 
act  to  provide  for  the  creation  and  regulation  of 
incorporated  companies  in  the  State  of  Ohio," 
passed  May  1, 18Ei2.  may  form  an  insurance  com* 
pany,  other  than  life  insurance,  by  giving  no- 
tice of  iheir  intention  so  to  do  four  weeks  in  a 
public  newspaper  in  the  county,  and  by  making 
a  certificate  specifjring  the  name  of  the  com- 
pany^  its  object,  tne  amount  of  capital,   and 
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place  of  buBiness,  which  on  being  properly  exe- 
cuted shall  be  filed  with  the  Secrewv  of  State. 
If  approved  as  required  bv  the  secona  8ectioiM)f 
the  act,  it  shall  be  recoraed  and  copied  as  pro- 
vided by  the  2d  section  of  the  act  of  1852 ;  "  and 
said  persons,  when  incorporated  and  having  in 
all  respects  complied  with  the  provisions  of  this 
act,  are  hereby  authorized  to  carrv  on  the  busi- 
ness of  insurance  as  named  in  said  certificate  of 
incorporation,''  &c.  By  section  4 :  The  persons 
named  in  the  certificate,  or  a  maiority  of  them, 
shall  be  commisaicners  to  open  booKs  for  the  sub- 
scription of  stock,  *  *  and  shall  keep  the 
same  open  until  the  full  amount  specified  in  the 
certificate  is  subscribed.  Section  5  provides  for 
an  election  of  a  board  of  directors  after  the  stock 
is  all  taken. 

It  is  a  fact  in  this  case  that  this  note  and 
mortgage  were  taken  before  the  corporation  was 
authorized  to  elect  directors  and  other  officers. 
It  also  appears  that  the  note  and  mortgage  were 
received  and  counted  as  part  of  the  amount  of 
stock  necessary  to  make  the  amount  to  be  ob- 
tained before  holding  such  an  election. 

Waiving  all  questions  arising  out  of  alleged 
irregularities  in  obtaining  the  requisite  amount 
of  capital  stock  to  authorize  the  company  to  or- 
ganize, or  make  loans,  let  us  inauire  what  val- 
idity tnere  was  in  the  promise  or  Mrs.  Fanning 
to  pay  for  capital  stock,  based  upon  a  verbal 
agreement,  made  with  an  agent  of  the  company 
to  take  that  amount  of  stock. 

In  the  manner  in  which  the  charge  was  given 
on  this  points  the  jury  might,  and  probably  did 
find  in  favor  of  the  plaintiff  below,  independent 
of  any  question  of  ratification  or  estoppel.  There 
was  evidence  tending  to  show  that  Mrs.  Fanning 
had  by  her  acts,  estopped  herself  from  taking 
advantage  of  any  defects  in  the  organization,  or 
any  informalty  in  the  agreement,  but  this 
charge,  that  a  verbal  agreement  to  take  stock 
was  sufficient  to  create  an  indebtedness,  left  the 
jury  free  to  find  for  the  plaintiff,  without  passing 
upon  the  question  of  estoppel. 

The  note  was  a  promise  to  pay  for  stock  which 
the  maker  had  verbaly  agreed  to  take.  Had 
Mrs.  Fanning  been  a  avbsmber  to  the  stock,  she 
should  have  been  entitled  to  be  treated  as  a 
stockholder.  This  would  have  been  a  sufficient 
consideration  to  have  supported  a  promise  either 
express  or  implied,  to  pay  for  the  stock.  The 
agreement  must  be  mutual,  and  binding  upon 
both  parties.  If  the  corporation  are  not  bound 
to  treat  her  as  a  stockholder,  her  promise  to  pay, 
is  a  nudum  pactumj  for  want  of  a  mutual  promise 
by  the  corporation  to  award  her  the  stock.  In 
the  absence  of  proof  that  she  had  received  the 
stock,  or  of  any  other  consideration  to  support 
her  promise,  or  of  any  acts  by  her,  creating  an 
estoppel,  her  promise  to  pav  for  stock  for  wnich 
she  nas  not  subscribed,  ana  which  the  corpora- 
tion is  not  bound  to  deliver  at  the  proper  time, 
is  without  sufficient  consideration  to  support  it. 

The  constitution  of  the  State  provides  for  the 
individual  liability  of  stockholders,  and  the  stat- 
ute prescribes  the  mode  by  which  those,  who 


constitute  themselves  such,  preliminary  to  an 
organization  of  the  corporation,  shall  'become 
stoskholders  and  entitled  to  rights  as  such.    The 
law  contemplates  such  proce^ings  as  will  con* 
stitute  the  members  of  the  proposed  corporation 
stockholders,  by  requiring  tnem  to  be  subscrib- 
ers to  the  stock.    By  the  act  of  thus  becoming  a 
stockholder,  they  acquire  an  interest  in  the  fran* 
chises  and  ousiness  of  the  company,  and  are  sub* 
ject  to  all  the  liabilities  of  stockholders,  includ- 
ing the  obligation  to  pay  for  the  stock  subscribed. 
If  this  obligation  is  not  mutual,  and  equally 
binding  upon  the  corporation,  the  promise  to  pay 
is  not  supported  by  a  sufficient  consideration. 
The  criterion  of  liability  is  whether  any  act  has 
been  done  by  which  the  corporation  is  compelled 
to  recognize  the  promiser  as  a  stockholder.    If 
the  corporation  was  not  bound  by  what  took 
place,  to  recognize  Mrs.  Fanning  as  a  stockholder 
neither  is  she  bound  to  pay  for  stock.    Angel  & 
Ames  on  Corporations,  chap.  XV,  et  seq;  Thomp- 
son on  Liability  of  Stockholders  Sees.  106-110; 
Valk  V.  Crandall,  1  Sandf.  ch.  179;  Tonicav.  Peters- 
burgh  R.  R.  Co.,  21  111.  96;  The  Chelsea  Glass  Co. 
V.  Dewey,  16  Mass.  94 :   Spear  v.  Crawford,  14 
Wendell,  20 ;  Selma  &  Tenn.  R.  R.  v.  Tipton,  6 
Ala.  787;    Phillips  Limerich  Academy  v.  Davis, 
11   Mass.  113;  New  Bedford  v.  Adams,  4  Mass. 
138;  The  Essex  Turnpike  Co.  v.  Collins,  4  Mass. 
292 ;    Lake  Ontario,  A.  &  N.  Y.  R.  R.  Co.  v.  Ma- 
son, 16  N.  Y.  461 :   Vreeland  v.  The  N.  J.  Stone 
Co.,  29  N.  J.  eq.  188;   The  P.  &  S.  R.  R.  Co.  v. 
Guzzam,  32  Pa.  State,  340;  Th6  Thames  Tunnel 
Co.  V.  Sheldon,  6  B.  &  C.  341. 

A  careful  consideration  of  the  the  statutes  au^ 
thorizins  the  formation  of  such  corporation,  as 
well  as  of  the  authorities  cited  requires  us  to  hold, 
that  a  mere  verbal  agreement  to  take  stock  in 
a  company,  whose  promoters  are  engaged  in  se^ 
curing  the  amount  of  stock  required  before  it  can 
organize,  does  not  constitute  the  promiser  a 
membec  of  such  corporation,  and  is  without  a 
sdfficient  consideration  to  support  it. 

Judgment  reversed. 

[This  case  will  appear  in  37  0.  S.] 


♦  ♦♦ 


SUPREME  COURT  OF  OHIO. 


Bacon  v.  Daniels. 

November  22, 1881. 

1.  Where  «  oontraot,  not  required  by  the  Statute  of 
Frauds  to  be  In  writins,  has  been  reduced  to  writing  and 
signed  by  one  oontraotinff  party  only,  it  is  error  to  treat 
such  oontrao^/  as  of  no  vaQdity  for  the  reason  that  it  is 
not  signed  by  the  party  to  be  charged. 

2.  An  agroement  between  the  parties  to  a  oontraot  and 
a  third  person,  whereby  one  party  is  released  from^e 
obligfttions  of  tbe  contract  and  the  third  person  substi- 
tuted in  his  stead,  is  a  nova<u>n,  and  requires  nh  further 
consideration  than  such  release  and  substitution. 

Error  to  the  District  Court  of  Erie  County. 

The  action  was  orig[inally  brought  b^  the  de- 
fendant in  error  against  the  plaintifir  in  error 
Bacon,  L.  U.  Hazen,  Wm.  A.  Braman,  Edward 
F.  Webster,  Chas.  W.  Horr  and  Sidney  S. 
Warner.  Of  these  Bacon  and  Hazen  were  the 
only  defendants  served  with  summons. 

The  plaintiff  alleged  in  his  petition  that  in 
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March,  1875,  the  defendants  entered  into  a  con- 
tract with  him  by  which  the^r  agreed  to  pur- 
chase all  the  milk  which  plaintiff  should  deliver 
from  his  farm  during  the  season  of  1875,  at  one 
cent  per  pound.  That  in  pursuance  of  &(aid 
agreement  nc  had  delivered  to  defendants  prior 
to  September,  1875,  56715  lbs.  of  milk,  for 
which  he  had  received  on  account  $239.19,  and 
that  defendants  then  refused  to  receive  any 
more  milk  and  to  be  further  bound  by  their  con- 
tract. He  asked  to  recover  the  balance  due 
under  the  contract. 

The  defendant  Bacon  answered,  denying  that 
he  ever  madie  the  alleged  contract  with  plaintiff, 
or  any  other  contract  for  the  purchase  of  milk. 
Hazen  was  in  default  for  answer. 

At  the  trial  evidence  was  introduced  tending 
to  show  that  in  the  latter  part  of  March,  1875, 
Bacon  and  Hazen  came  to  plaintiff  and  proposed 
to  purchase  his  milk  on  the  terms  stated  in  his 
petition,  and  that  shortlv  thereafter  plaintiff 
called  on  Hazen  and  notified  him  of  his  accept- 
ance of  the  proposition.  It  was  further  proved, 
and  not  disputed,  that  prior  to  the  middle  of 
May,  Hazen  told  plaintiff  that  Bacon  had  sold 
out  all  his  interest  m  this  and  other  contracts  to 
defendants,  Braman,  Horr  &  Warner,  and  that 
plaintiff,  at  the  request  of  Hazen^  then  signed 
a  written  contract  thereby  agreeing  U>  deliver 
all  his  milk  during  the  season  of  1875  to  Hazen, 
Braman,  Horr  &  Warner,  and  delivered  the 
paper  to  Hazen.  It  was  not  pretended  by  any 
one  that  Bacon  was  a  party  named  in  this 
agreement. 

The  defendant  Bacon  asked  the  court  to  charge 
the  jury  that  if  they  found  that  such  a  contract 
was  made  between  plaintiff  and  Hazen,  Braman, 
florr  &  Warner,  their  verdict  must  be  for  the 
defendant.  This  the  court  refused  to  do  for  the 
reason,  among  other  things,  that  the  contract  in 
evidence  was  signed  b]r  one  party  only ;  and  did 
charge  the  jury  that  if  Bacon  did  make  the 
original  agreem^ent  it  could  not  be  rescinded 
without  a  consideration.  The  jury  thereupon 
found  {(fr  the  plaintiff;  a  niotion  for  a  new  trial 
was  overruled  and  judgment  was  rendered  upon 
the  verdict.  This  Judgment  was  afterwards  af- 
firmed in  the  District  Court. 

H.  &  L.  H.  Goodwin  for  plaintiff  in  error. 

Taylor  &  Phinney  for  defendants  in  error. 

LOMGWORTH,  J. 

It  might  perhaps  be  enough  to  say  of  this 
case  that  a  recovery  has  been  had  for  breach  of  a 
different,  contract  from  that  sued  upo6.  It  is  a 
well  established  principle,  however,  that  where 
parties  choose  to  try  their  case  upon  a  supposed 
issue  not  in  reality  raised  bv  the  pleadings,  and 
the  case  is  fairly  tried,  submitted  and  ofecided 
upon  such  supposed  issue,  it  is  too  late  to  urge  in 
a  court  of  errors  that  the  issue  tried  was  not 
made  by  the  pleadings.  See  Larimore  v.  Well's 
Adm'r,  29th  Ohio  St.  13,  17. 

If  we  treat  the  issue  to  have  been  as  an- 
nounced by  the  court  below,  we  can  see  no  valid 
reason  for  refusing  to  charge  as  requested  by  the 
defendant.    The  substituted  contract   was  Aot 


one  of  that  class  which  must  by  law  be  in  writ- 
ing, and  the  fact^hat  the  paper  given  to  Hazen 
was  signed  by  one  party  only,  or  not  signed  at 
all,  would  in  no  way  affect  the  validity  of  the 
contract.  That  such  an  agreement  was  made  is 
undisputed.  That  Hazen  was  authorized  to 
contract  for  Braman,  Horr  &  Warner  does  not 
appear  from  the  evidence,  but  is  alleged  by 
plaintiff  in  his  petition,  which  declares  upon  the 
Contract  to  which  Braman,  Horr  &  Warner  were 
parties.  It  cannot  be  presumed  in  his  favor 
that  his  own  allegations  are  untrue. 

Like  other  contracts  the  one  in  question  re- 
quires a  consideration  to  support  its  validity, 
but  that  consideration  appears  in  the  release  of 
one  party  and  the  substitution  of  anether. 
The  existence  of  the  contract  being  established 
the  consideration  is  self-evident.  As  a  state- 
ment of  an  abstract  proposition  the  charge  of 
the  court  was  correct,  but  as  applied  to  the  case 
its  effect  was  to  instruct  the  jury  that  the  sub- 
stitution of  the  latter  for  the  former  contract  was 
of  no  validity  unless  accompanied  by  a  consid- 
eration outside  of  the  release  and  substitution 
itself. 

It  is  contended  that  the  exceptions  to  the 
refusal  to  ^ive  the  charges  asked,  and  to  the 
charge  as  given  .being  general,  this  court  cannot 
examine  the  errors  complained  of.  We  regard 
this  proposition  as  untenable.  The  whole  case 
is  betbre  us,  and  it  is  apparent  that  the  jury 
were  misled  by  erroneous  instructions.  See 
Baker  v.  Pendigrast,  32  Ohio  St.  495. 

Judgment  re  ersed  and  cause  remanded. 

[This  case  will  appear  in  37  0.  S.l 
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SUPREME  COURT  OF  OHIO. 


HORNBUCKLB  V.  ThB  StATB. 


November  22,  1881. 


BT  THB  COUBT. 


A  Jofltioe  of  the  peaoe  h««  no  Jariadiction  of  an*  action 
on  tne  bond  of  a  constable. 

Error  to  the  District  Court  of  Lawrence 
County. 

On  September  17, 1875,  a  suit  was  brought  be- 
fore W.  0.  Woods,  ^  justice  of  the  peace  of  Perry 
Township,  Lawrenco  County,  upon  the  official 
bond  of  M.  T.  Hornbuckle.  The  bond,  dated 
April  9,  1875,  is  in  the  penal  sum  of  one  thou- 
sand dollars,  pavable  to  the  State  of  Ohio,  recites 
the  election  of  flornbuckle  as  constable  of  Upper 
Township,  Lawrence  County,  is  conditioned  as 
required  by  statute  (1  S.  A.  C.  802,  §  184 ;  Rev. 
Stats.  §  1516),  and  is  signed  by  Hornbuckle  as 

Srincipal  and  James  M.  Kelley  and  Thomas  Gol- 
en  as  sureties.  The  action  was  in  the  name  of 
the  State  of  Ohio  for  the  use  of  Lewis  Smith,  and 
against  Hornbuckle,  Kelly  and  Golden,  and  the 

f;round  of  recovery  alleged  in  the  bill  of  particu- 
ars  was,  that  Hornbuckle,  having  in  his  hands, 
as  such  constable  of  Upper  Township,  an  execu- 
tion in  favor  of  said  Smith  against  Peter  Schlos- 
ser,  did,  on  September  9, 1875,  make  a  false  re- 
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turn  thereof.    The  return  and  its  falsitv,  as  well 
as  the  bond,  are  'set  forth  in  the  bill  of  particu- 
lars.   Judgment  was  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants,  for  $47.63, 
and  costs,  and  that  judgment  was  affirmed  in  the 
district  court.    This  petition  in  error  was  filed 
in  this  court,  on   leave,  by  Hornbuckle,  Kelly 
and  Golden,  and  the  (question  is  whether  the  jus- 
tice of  the  peace  had  lurisdiction  of  the  action. 
W.  S.  Forgey,  for  plaintiff  in  error. 
0.  S.  Collier,  for  defendant  in  error. 
By  THE  Court. 

Justices  of  the  peace  have  exclusive  original 
jurisdiction  of  any  sum  not  exceeding  one  hun- 
dred dollars,  and  concurrent  jurisdiction  with 
the  court  of  common  pleas  in  any  sum  over  one 
hundred  dollars  and  not  exceeaing  three  hun- 
dred dollars,  except  as  otherwise  provided 
by  statute.  1  S.  &  C.  770:  Rev.  Stats. 
585.  They  are  vested  with  jurisaiction,  "  to  pro- 
ceed against  constables  failing  to  make  return, 
making  false  return,  or  failing  to  pay  over 
money  collected  on  execution  issued  by  such 
justice."  70  Ohio  L.  180,  Rev.  Stats.  §  583.  On 
the  judgn^ent  so  rendered,  there  is  no  stay.  68 
Ohio  L.  75  ;  Rev.  Stats.  ^  6652.  But  the  statute 
further  provides,  that  *^  justices  of  the  peace  shall 
not  have  cognizance  ^K  ^K  ♦  in  actions  against 
justices  of  the  peace  or  other  officers  for  miscon- 
duct in  office,  except  in  the  cases  provided  for  in 
this  act  "  (1  S.  &  C.  772,  §  10,  Rev.  Stats.  §  591), 
the  exception,  as  a  plied  to  this  case,  being  that 
above  stated.  In  view  of  these  statutory  provis- 
ions, a  justice  of  the  peace  has  no  jurisdiction  of 
an  action  upon  the  bonds  of  a  constable. 
Judgment  reversed. 
[This  case  will  appear  in  37  0.  S.] 


^i^iyt  of  ^ecioiovk^. 


MARYLAND. 


{Onirt  of  Appeals.) 


Brown  v.  Renshaw.    April  Term,  1881. 


1.  Uses — Use  upon  Estate  of  Bargainee — Equity,^ 
—A  use  cannot  be  limited  to  arise  out  of  the  es-' 
tate  of  a  bargainee  to  a  third  person.  If  A.  bar- 
gains and  sells  in  fee  to  B.  to  the  use  of  A.,  or  to 
the  use  of  any  other  person,  for  life  or  in  fee,  the* 
limitation  by  way  of  use  i^  void  under  the  stat« 
ute  of  uses;  it  will,  however,  be  supported  as  a 
trust  in  chancery. 

2.  Ibid. — lAmUation  to  Bargainee — "  To  hie  and 
their  own  Proper  Use  and  Bdiooj" — The  words  "to 
his  and  their  proper  use  and  behoof,"  follow- 
ing the  words  of  "  limitation  to  the  bareainee 
and  his  heirs,"  in  a  *  ed  of  bargain  ana  sale, 
have  no  particular  nc  waning  or  effect  in  deter- 
mining either  the  extent  of  the  interest  con- 
veyed or  the  nature  or  quality  of  the  estate  to  be 
vested. 

3.  iUd.' — Feoffment  to  A.  and  hie  heire^  to  hie  own 


Use — A.  to  kand  eeieed  to  Use—Equity. — A  feoffment 
to  A.  and  his  heirs,  to  the  use  of  him  and  his 
heirs,  gives  him  the  legal  estaije,  under  the  stat- 
ute of  uses. .  An  expressed  declaration  that  he 
should  stand  seised  to  the  use  of  another  would 
only  have  an  equitable  operation. 

4.  Ibid.— RtUe  in  Shelly' s  Case— Equitabk  Estate 
— Potoer  of  Appointment — The  rule  in  Shelly's  case 
applies  to  equitable  as  well  as  to  legal  estates. 
Where  an  estate  (a  second  use)  i^  limited  to  A. 
for  life,  with  power  of  appointment,  and,  in  de- 
fault of  appointment,  to  nis  right  heirs,  the  lim- 
itation being  an  equitable  one,  the  remainder 
limited  to  the  right  heirs  will  become  an  exe- 
cuted fee  in  the  taker  for  life,  subject  to  be  di- 
vested by  the  exercise  of  the  power. 

5.  Ibid. — Equitable,  Executed  Fee,  vdth  power  of 
Appointment — Ectinguishment  of  Power. — Where  the 
owner  of  an  equitable,  executed  fee,  with  power 
of  appointment,  conveys  the  property  in  fee  sim- 
ple, with  covenants  of  general  warranty,  the 
power  is  thereby  extinguished. 


♦  • » 


MAINE. 

{Supreme  Judicial  Court.) 

Abbott  v.'Holway,  Adm'r.    June  8, 1881. 

1.  Deed — Feoffment  in  FuJturo. — Where  a  deed 
contains  a  provision  that  it  is  not  to  take  effect 
and  operate  as  a  conveyance  until  the  grantor's 
decease,  and  not  then  if  the  grantee  does  not  sur- 
vive him,  but  if  the.  grantee  do  survive,  it  is  to 
convey  the  premises  in  fee  simple, — it  will  be 
upheld  as  creating  a  feoiiment  to  commence  in 
futurOf  and  will  give  the  esti^te  in  fee  simple  to 
the  grantee  on  the  happening  of  the  contingency 
named ;  the  execution  and  record  of  the  deed  op- 
erate in  the  same  manner  as  a  livery  seisin  at 
the  grantor's  decease. 

2.  Ibid— Devise.— 9\ich  a  deed  is  something 
more  than  a  devise  in  a  will :  it  conveys  to  the 
grantee  a  contingent  right,  which,  unlike  the  in- 
terest of  a  devise  in  the  lifetime  of  a  testator, 
cannot  be  taken  from  him. 

3.  Ibid.— Estate  in  Remainder—  WasU.— Such  a 
deed  negatives  the  idea  of  an  estate  in  remainder 
for  the  Denefit  of  the  grantee,  and  a  reservation 
of  a  life  estate  to  the  grantor.  And  the  grantee 
takes  no  such  an  interest  in  the  premises  during 
the  lifetime  of  the  grantor  as  will  enable  him  to 
maintain  an  action  on  the  case  in  the  nature  of 
waste  against  the  administrator  of  the  grantor 
for  acts  aone  by  him  in  his  lifetime  after  giving 
the  deed. 

Carlton  v.  Carlton.    March  5, 1881. 

Contract — Divorce — Action  against  Hwband  on 
Contract  made  before  Marriage.'^An  a  woman  who 
is  divorced  maintain  an  action  against  her  for- 
mer husband  for  personal  services  performed  for 
him  before  their  marriage?  We  think  she  can. 
"A  woman,  having  property,  is  not  deprived  of 
any  part  of  it  by  her  marriage."    Such  is  the 
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statute  law  of  this  State.  R.  S.  c.  '61,  §  2.  The 
word  "property"  includes  choses  in  action  as  well 
as  choses  in  possession.  It  includes  money  due  as 
well  as  money  possessed.  It  includes  money  due 
for  personal  services  as  well  as  money  due  for 
anything  else.  ^  In  its  broadest  sense  it  includes 
everything  which  ^oes  to  make  one's  wealth  or 
estate.  We  cannot  doubt  that  this  is  the  sense  in 
which  it  is  used  in  this  statute.  It  follows,  there- 
fore, that  a  woman,  by  her  marriage,  can  no 
more  be  deprived  of  money  due  to  her  than  she 
can  be  of  9ioney  actually  possessed  by  her ;  of 
money  due  from  the  man  she  marries,  no  more 
than  of  money  due  from  any  one  else.  It  may 
be  that  while  the  marriage  relation  subsists  no 
action  of  anv  kind  can  be  maintained  by  her 
against  her  husband.  But  when  this  relation 
ceases,  this  impediment  is  removed,  and  no  rea- 
son is  perceived  why  she  cannot  then  sue  him 
as  well  as  any  one  else.    We  think  she  can. 


Jewell  v.  Harding.    March  7, 1881. 

Trust — Deed  not  v/nder  Seal — Ejectmenty  by  Equttor 
Ue  Grantor — MesTie  Profits — Demand, — 1.  An  in- 
strument purporting  to  be  a  deed,  not  under  seal, 
will  not  operate  as  a  declaration  of  a  dry,  naked, 
or  passive  trust,  such  as  will  prevent  a  recovery 
for  possession  in  an  action  at  law  by  the  trustee 
against  the  cestui  que  trust.  Such  an  instrument 
is  an  equitable,  but  not  a  legal  deed.  In  equity 
the  seller  can  be  made  to  reform  the  deed  unless 
sufficient  cause  is  shown  to  excuse  it. 

2.  In  a  real  action  by  the  equitable  grantor 
against  his  grantee,  mesne  profits  are  not  recov- 
erable, the  grantee  being  in  possession  by  per- 
mission of  the  grantor,  without  any  agreement 
or  expectation  to  pay  rent. 

3.  The  action  for  possession  is  maintainable 
without  a  demand  for  possession.  Commencing 
the  suit  is  demand  enough. 


♦  • » 


NEW  YORK. 


{Oourt  of  Appeals,) 

Olmsted  v.  Keybs  et  al.  Adm'hs.    October  4, 
1881. 

lAfe  Insurance — Married  Women, — A  valid  pol- 
icy of  life  insurance  is  assignable  like  an  ordi- 
nary chose  in  action.  It  is  not  necessary  that 
ibe  assighee  shall  have  an  insurable  interest  in 
the  life  of  the  insured  in  order  to  recover  the 
amount  of  the  insurance. 

Where  one  honestly  and  bona  fide  takes  out  a 
policy  on  his  life,  payable  to  a  person  who  has 
no  interest  in  the  life  or  the  policy  is  assigned  to 
such  person,  the  beneficiary  or  assignee  may  hold 
and  enforce  it  if  it  was  valid  in  its  inception  and 
not  procured  or  the  assignment  made  as  a  con- 
trivance to  avoid  the  statute  against  wagering 
policies. 

One  K.  in  1846  procured  a  policy  on  his  life  to 
be  issued  to  plaintiff  as  trustee  for  |I.,  the  wife 
of  K.    H.  afterwards  died  leaving  children.    K. 


re-married,  and  at  his  request  plaintiff  assigned 
the  policy  to  the  second  wife.  HeUL  That  upon 
the  death  of  H.,  Chap.  80,  Laws  of  1840  ceasea  to 
operate  on  the  policy  and  her  interest  therein 
went  to  her  husband  who  reduced  it  to  posses- 
sion by  causing  its  assignment,  and  that  the  in- 
surance not  being  made  payable  to  the  chilc|ren 
in  any  event  they  could  claim  no  interest  in  it. 


Pier  v,  Hanmore.    October  4, 1881. 

Corporaiiims — Trwiees,'-^X  false  statement  in 
the  annual  report  of  a  manufacturing  d^c.  corpo- 
ration, renders  liable  only  the  trustees  who 
signed  the  report  knowing  it  to  be  false. 

To  charge  the  officer  with  the  penalty  imposed 
for  such  offense,  some  facts  or  circumstances  must 
be  shown  indicating  that  he  signed  the  report 
in  bad  faith,  wilfulfy  or  for  some  fraudulent  pur- 
pose, and  not  ignorantly  or  inadvertently. 

A  statement  in  a  report  that  a  certain  amount 
of  capital  has  been  paid  in,  must  be  regarded  as  a 
representation  that  such  capital  has  been  paid  in, 
in  cash,  unless  it  is^specified  that  such  payment 
consists  of  the  issue  of  stock  for  property  pur- 
chased. 


Lawrence  v.  Miller.    October  4, 1881. 

C&niract — Tefnder, — Where  there  is  a  willing- 
ness and  ability  to  perform  there  need  be  no  act- 
ual tender  to  do  so  if  performance  has  been 
waived  or  prevented ;  it  may  be  dispensed  with 
by  some  positive  act  or  declaration. 

A  contract  for  the  sale  of  land  provided  for  the 
payment  of  $2,000  on  the  day  it  was  made,  but 
specified  no  time  for  performance  of  any  other 

¥art  of  the  agreement.  The  payment  was  made, 
he  parties  met  and  the  vendlor  produced  and 
laid  on  the  table  a  deed,  and  told  tne  vendee  he 
was  ready,  but  at  the  vendee's  request  gave  him 
further  time.  They  again  met  and  the  vendor 
again  produced  the  dec^  but  the  vendee  was  not 
ready.  Bddj  That  the  vendor  did  all  that  could 
be  required  of  him  to  put'  the  vendee  in  defiac)lt : 
that  tne  oral  agreement  to  meet  as  they  did,  ana 
the  extension  of  time,  could  be  regarded  as  an  es- 
sential part  of  the  contract,  and  that  the  vendor, 
'  having  come  rightfully  by  the  money  Pftid  on 
the  contract,  committee  no  breach  ana  failed  in 
no  duty  to  tne  vendee,  was  entitled  to  retain  it. 


Haveheyer  V,  Havvmeybr  XT  AL.    October  4, 
1881. 

(hnlractr^Agemcy, — ^Plaintif^  through  her  agent, 
H.,  made  an  agreement  with  defendants  in 
relation  to  selline  certain  shares  of  stock  which. 
they  all  held,  and  which  constituted  a  majority 
of  such  stock ;  the  agreement  providing  that  the 
stock  should  all  be  sold  together,  and  no  sepa- 
rate sale  should  be  made  by  any  of  the  parties. 
H.  had  previously  negotiated  with  one  P.,  to 
whom  on  the  same  day,  but  before  the  agreement 
was  made,  he  wrote,  offering  to  sell  bia  stock  and 
assist  P.  in  getting  more,  and  stating  that  he  de- 


THE    OHIO    ULW   JOTJBNAL. 


241 


sired  to  act  in  the  inieroBt  of  P.  and  not  in  th^ 
interest  of  defendants.  This  was  unknown 
to  defendants  when  the  agreement  was 
made.  In  an  action  for  a  breach  of  the  agree- 
ment, Heldj  that  plaintiff  was  responsible 
for  the  acts  of  H.,  and  /shargeable  with  nis  bad 
faith,  and  that  such  acts  mrnished  a  defense  to 
the  aotion. 


Byrn£s  v.  Baer  et  al.    October  4, 1881. 

Wills. — A  will  passes  all  the  real  e'state  the  tes- 
tator was  entitled  to  devise  at  the  time  of  his 
death. 

A  testator  directed  the  residue  of  his  estate  to 
be  invested  and  the  income  paid  to  his  wife  and 
daughter  during  their  lives.  The  daughter, 
claiming,  that  he  died  intestate  as  to  real  estate 
acquirea  by  him  after  making  the  will,  sold  the 
same,  which  was  purchased  from  her  grantees  by 
plaintiff.  In  an  action  for  breach  of  contract  of 
sale  of  such  lands,  Heldy  That  plaintiff  could  not 
convey  a  valid  title. 


♦-•- 


UNITED  STATES  COURTS. 


Robinson,  McLeod  &  Co.  v.  Memphis  &  Charles- 
ton B.  Co.  (Circuit  Court,  W.  D.  Tennessee, 
E.  D.    October  24, 1881.) 

1.  Fraudulent  Bill  of  Lading^Oommon  Camer 
—Negotiable  InetrumenU—OoUcUeral  Security— Fac- 
tor'i  Advances— Innocent  Holder— Edoppal—Prineir 
pal  and  Aaent. — ^The  freight  agent  or  a  railroad 
company,  by  the  procurement  of  a  cotton  buyer, 
signed  a  bill  of  lading  for  32  bales  of  cotton 
which  were  not  on  hand,  and  were  never  deliv- 
ered to  the  railroad  company  or  any  agent  for  it. 
The  plaintiffs  paid  a  draft  for  the  price  of  the 
cotton  on  the  faith  of  the  bill  of  lading  attached 
to  it  and  indorsed  to  them,  an^  never  having 
received  the  cotton  sued  the  railroad  company 
for  its  non-delivery.  Heldy  that  the  carrier  was 
not  estopped  to  show  that  no  cotton  was  in  fact 
delivered  for  transportation  ;  that  the  agent  had 
no  authority-,  real  or  apparent,  to  sign  a  receipt 
or  bill  of  laiding  until  actual  delivery  of  the 
cotton,  and  the  company  ^as  not  liable. 

2.  Same  S/uJbjeCt — Cwkom — Commercial  Ueaae,— 
Neither  a  general  nor  local  custom  to  use  Dills 
of  lading  as  collateral  security  for  drafts  drawn 
against  the  merchandise,  can  alter  the  rules  of 
law  governinff  the  contract  of  the  parties.  •  This*" 
use  m  bills  of  lading  is  one  in  which  the  carrier 
has  no  intei'est,  and  he  cannot  be  charged  with 
an  extraordina^  liability  dehors  the  contract  for 
which  he  receives  no  compensation  or  indem- 
nity, merely  to  assure  other  parties  against  loss 
by  the  fraudulent  dealings  of  those  who  so  use 
them.  It  is  not  in  the  interest  of  commerce  to 
impose  this  liability  upon  the  common  carriers 
of  the  country. 

3.  Same  SkJgect — Pleading — AcUons — Who  may 
Sue— Indorsee— Tennessee  Code  §  1967.— The  in- 
dorsee of  a  bill  of  lading  for  value  may  ndt  only 
sue  for  the  goo^  but  he  may,  in  his  own  name. 


sue  the  carrier  for  non-delivery.  Bills  of  lading 
are  quasi  negotiable  to  that  extent,  and  particu- 
larly so  under  the  Tennessee  Code,  §  1967. 


#  »♦ 


WISCONSIN. 


{9tq>reme  Oourt^, 


Phoenix  Mutual  Life  Ins.  Co,    v»    WALBATH.—Flled 
October  IS,  18S1. 

Cbnvereion  of  pereonal  properly-^^Svidenee.'-l,  In  an 
action  for  the  conyenion  of  personal  property,  the  de- 
fendant, tmder  a  general  denial^  may  pat  in  eviaence  any 
facts  which  diBproTe  either  plaintifTB  title  or  a  oonyer- 
sion  by  himself. 

2.  ThuMf  in  this  action  *br  the  oonyenibn  of  moneys 
oollectrd  by  defendant  a^  plaintilTs  agent,  defendant 
was  entitled,  under  a  general  denial,  to  show  the  con- 
tract of  agency  existing  at  the  time  of  such  collection 
and  allegira  conversion,  for  the  purpose  of  showing  his 
right  to  retain  the  money. 

1.  Where  competent  evidence  oflbred  in  defence  was 
rejected  on  the  g^round.  notthatit  faUed  to  make  out  a 
complete  defence,  but  that  it  was  incomp«3tent,  this  court, 
on  appeal,  construes  the  offer  llberaUy. 

4.  The  circuit  court  may,  in  its  discretion,  permit  an 
amendment  of  the  answer  on  the  trial,  setting  up  a  de- 
fence not  already  set  up;  and  where  such  an  amendment 
has  been  ref  nsecL  not  In  the  ezerdse  of  discretion,  but 
on  the  ground  of  a  want  of  power  in  the  court  to  allow 
it,  that  may  be  ground  of  reyersal. 

6.  Under  subdivision  8,  {  2666,  Rev.  St.,  where  the 
plaintiffisa  non-resAdent,  the  defendant  mav  set  up  m  a 
eaunter-'daim  anjf  cause  of  action  he  may  nave  against 
such  non-resident;  and  where  the  action  was  in  fore,  fer 
a  conversion  of  moneys  collected  by  defendant  as  plaint- 
iff's agent,  Mtf,  that  it  would  not  oe  an  abuse  of  discre- 
tion, under  the  circumstances  of  the  case,  for  the  trial 
court  to  permit  an  amendment  of  the  answer,  setting  up 
a  counter-claim  for  plaintiff's  breach  of  the  eontraet  of 
agency. 

Whxblhb  a  WnsoH  BfAiiUF'a  Oo"  v.  TBvreLAFP.— 
FUed  October  IS,  18S1. 


OmUraet  of  eale-^Drfault  in  payinenl—Septevin,—U  A. 
delivers  to  B.  a  sewing  machine  under  a  contract  for  the 
sale  thereof,  hy  which  title  is  not  to  pass  to  B.  untU  full 
payment  is  made  in  qMdfied  instalments,  and  on  defhiult 
of  wfkj  payment  A.  is  to  be  at  Uberty  to  take  the  machine 
awaya<  kU  opiUm.    Held: 

(1)  That  A.,  on  defeult  in  a  pavinent,  could  toot  replevy 
the  machine  from  B.'s  possession  without  demand  or 
notice  of  his  option,  and  refusal  by  B.  to  surrender  it, 
especiaUy  when  it  had  been  suffered  to  remain  in  B.*fe 
possession  for  several  months  after  the  defeult,  plaintiff 
claiming  meanwhUe  that  the  payment  was  due. 

(2)  That  the  possession  of  the  machine  by  &'s  wife, 
living  with  him  as  such,  was  B.*s  possession. 

(3)  That,  in  the  absence  of  any  proof  that  &  was  keep- 
ing out  of  tne  way  to  avoid  notice  and  demand,  a  demand 
upon  his  wife,  and  her  refusal  to  surrender  the  machine, 
and  daim  that  it  belonged  to  B.,  were  not  a  demand  upon 
and  refusal  and  daim  by  B.,  unless  she  wsa  espedally 
authorised  to  act  for  him  in  that  behalf,  and  the  mere 
feet  that  she  had  made  all  the  previous  payments  is  not 
suffldent  to  establish  such  sgenov. 

2.  Tr  maintain  replevin  plaintiff  must  have  had  the 
right  of  possession  at  the  commencement  of  the  action; 
and  where  such  action  is  in  Justice's  court,  the  jfling  ef 
the  affiduvU  (which  stands  for  the  complaint)  and  the  de- 
livery of  a  warrant  thereon  by  the  Justice  to  an  officer 
or  other  person,  with  intent  to  have  It  served,  is  the  com- 
mencement of  the  action.  Rev.  St.  {{  Ml,  3788,  8789, 
8742. 

8.  ji  replevin  for  a  eeeHmg  maeMne  it  appeared  that, 
at  the  time  of  lUing  his  affidavit  for  a  warfant,  plaintiff 
was  in  possession  of  the  *'  head  "  of  the  machine,  i.  e.,  of 
the  ^  hole  machine  except  the  xtond  upon  which  the  ai>- 
pars^ns  f6r  sewing  wss  placed ;  though  he  returned  tlie 
'^heiid"  to  defenoant's  possession  Before  the  warrant 

«s  served.    JMci,  that  tne  action  would  not  lie. 

4.    A  gemeral  denial  In  replevin  is  not  sndi 
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tlon  of  title  in  the  defendant  ae  dispenses  with  proof  of 
a  demand,  where  that  would  otherwise  be  neoessarv; 
[and  U  seems  that  where  the  general  denial  is  followed  Dv 
a  special  averment  of  property  in  the  defendant,  this 
does  not  relieve  plalntiiifrom  provingr  a  demand.] 

6.    A  defect  in  a  Judnnent  not  pr^udidal  to  the  ap 
pellant  is  no  ground  ox  reversal. 


HiNMAN  AND  0THBR8  V.  C<H.  HAMILTON    PAPER    Ck>.— 

Filed  October  18, 1881. 

Judgment  by  de/auU-^Motion  to  set  cMtde.— Defendant 
pleaded  a  good  defence,  and  intended  in  sood  faith  to 
go  to  trial  when  the  cause  should  be  called ;  and  its 
counsel,  with  the  virtual  consent  of  the  court,  arranged 
with  the  clerk  to  notify  defendant  by  telephone,  at  its 
place  of  business  in  the  city  where  the  court  sat,  when 
the  case  would  be  called ;  and  there  was  only  slight  un- 
neoessarr  delay,  if  any,  on  the  part  of  defendant  in  ap- 
pearing in  court  after,being  so  notified;  and,  finding 
that  a  Jury  had  been  empanelled,  and  had  asses9ed  the 
plaintifTs  damages,  and  Judgment  had  been  rendered 
therefor,  it  immediately  askea  to  have  the  judgment  set 
aside,  and  for  an  immediate  new  trial;  and  that  being 
denied,  afterwards  moved  for  a  new  trial  on  affidavits 
showing  the  facts.  Hdd^  that  a  denial  of  the  motion 
was  error. 


KI.ATT  V.  Ctty  of  BCilwaukbb.— Filed  October  18,  -1881. 


If^ries^COy^  how  far  Udble /or  d^eetive  streel.^1.  In 
case  of  injuries  sulTerad  in  attempting  to  pass  over  streets 
while  they  are  undergoing  repidr  or  improvement,  a 
dtv*  is  liable  only  for  a  want  of  ordinary  care ;  and  where 
a  street,  during  the  process  of  repair,  has  been  made 
safe,  so  far  as  tne  public  is  concerned,  bv  barriers  or  other 
proper  precautions,  but  afterwards,  suadenly  and  with- 
out wamins  to  or  fault  of  the  city,  becomes  unsafe  by 
the  removal  of  such  barriers  or  other  precautions,  the 
dtv  is  not  liable  for  damage  occasionea  thereby,  with- 
out actual  orimplied  or  presumptive  notioe  to  it  of  such 
removal,  and  the  lapse  of  a  reasonable  time  for  gnarding 
against  the  consequent  danger. 

2.  Under  a  charter  requiring  a  dty  to  insert  In  con- 
tracts for  street  improvements  a  stipulation  that  the 
contractor  '*  shall  put  up  and  maintain  such  barriers  and 
lights  as  will  eflfectuallv  prevent  the  happening  of  any 
aoddent,"  where  a  sumdent  barrier  has  in  fact  been  put 
up  across  the  dangerous  street,  but  removed  by  some 
unknown  person  before  the  accident,  the  liability  of  the 
dty  is  still  limited,  as  defined  in  the  foregoing  proposi- 
tion. 

3.  Where  the  spedal  findings  show  that  the  aoddent 
happened  in  the  night,  five  hours  after  the  barriers  were 
erected,  and  that  in  the  interval  such  barriers  had  been 
removed,  but  do  not  show  where  or  by  whom  the  removal 
was  made,  nor  any  facts  bearing  upon  the  question  of 
implied  or  presumptive  notice,  it  cannot  be  held  as  a 
matter  of  law  that  there  was  such  notice. 


Bbonson  and  anothxb  V,  Market  and  another.—- 
FUed  October.  18r  1881. 


Demurrer.-^l,  Where  one  count  of  a  oom- 
plaiht  states,  in  itself,  a  good  and  complete  cause  of  ac- 
tion for  a  personal  judgment,  a  general  demurrer  thereto 
will  not  lie  merely  Decause  another  count  attempts  and 
fails  to  state  another  cause  of  action  lor  a  lien. 

2.  The  failure  of  one  count  in  tjiie  complaint  to  state  a 
cause  of  action  against  one  of  two  defendants,  cannot  be 
reached  by  a  general  demurrer  thereto  of  the  other  de- 
fendant:  out  the  objection  that  there  is  a  misjoinder  of 
parties  m  such  a  case  must  be  taken  by  the  aefendant 
not  affected  by  auch  count,  by  demurrer  or  plea  in  abate- 
ment for  miqoinder. 

»i»  #  ■ 

MICHIGAN. 


(Si^freme  O&urt,) 


3ARRIS  V.  Smith  and  0THBB8.~Filed  October  28,  1881. 

CbndSttionol  ObfitM^yance.— Conditions  subseguent.  tend- 
ing as  they  do  to  destroy  estates,  are  to  be  strictly  con- 
stmed. 

A  party  allowing,  without  objection,  property  to  be 


used  in  violation  of  a  condition  subsequent,  by  which  a 
forfeiture  thereof  might  be  daimed,  and  valuable  im- 

Srovements  to  be  tnereafter  erected  thereon,  will  be 
eemed  thereby  to  have  waived  his  right  to  enforce  the 
condition  for  such  violation. 

A  condition  in  a  conveyance,  wliich  evinces  no  inten- 
tion of  actual  or  substantial  benefit  to  the  grantor,  is 
one  merely  nominal,  within  the  meaning  of  section  4118, 
Ck>mp.  Laws. 

A  condition  in  a  conveyance  by  which  the  land  is*  to 
revert  to  the  grantor,  should  it  ever  be  used  for  the  pur- 
pose of  canying  on  tne  sale  of  intoxicating  liqiio^,  can- 
not be  enforced  if  the  grantor  permits  such  use  to  be 
continued  and  valuable  improvements  to  be  thereafter 
erecu  ^  thereon-  without  objection,  or  if  no  substantial 
injury  is  indlviduf  y  sustained  by  him  in  consequence 
of  such  use. 


Davidson  v,  DAViDsoN.—Filed  October  28, 1881. 

Skqpport  of  wifef  apart  from  her  hiuriKind,^A  bill  for 
the  support  of  the  wife  separate  from  the  husband  will 
only  be  sustained  when  the  reasons  fbr  it  are  imperative. 
If  from  the  evidence  the  court  ia  satisfied  the  oii&culties 
between  the  parties  are  not  serFous,  the  bill  will  be  dis- 
missed, espcfally  where  there  are  young  children  lor 
whom  they  ought  to  provide  a  home. 


V,     MONBOB.— 


Grand  Rapids  A  Ind.    Railroad    Co. 
Filed  October  26,  1881. 

MaUroad—How  far  liable /or  damages  to  eaUle  on  the 
trodk.— A  railroad  company  in  maintaining  fences  alonjg 
the  track  is  only  bound  to  reasonable  diligence,  and  is 
not  liable  fbr  injuries  occurring  to  cattle  whicn  come 
upon  the  track  through  defects  in  fences  not  traceable 
to  want  of  care. 

When  conflicting  charges  are  given,  one  of  which  is  er- 
roneous, it  is  to  be  presumed  that  tne  jury  may  have 
followed  that  which  was  erroneous ;  ana  the  Judgment 
will  be  reversed. 


Hyde  and  another  v,  Powell  and    another.— Filed 
October  26, 1881. 

Husband  and  wife— Mutual  aepasOions  of  property.-- 
Where  by  mutual  undentanding  between  husband  and 
wife  their  mutual  acquisitions  were  to  be  equally  divided 
and  o¥med,  and  a  cenain  amount  of  property  was  vested 
in  the  wife  i^cordingly,  if  she  afterwards  allowed  her 
husband  to  dispose  of  this  propertv  for  his  own  benefit, 
she  became  to  tnat  extent  his  creditor. 

A  wife  does  not  lose  her  right  as  a  creditor  of  her  hus- 
band by  fUllng  tQ  make  ner  daim  known,  even  as 
against  those  wno  trust  him  in  ignorance  of  it. 

The  fact  that  a  wifa,  after  receiving  a  conveyance  from 
her  husband  in  payment  of  her  daim,  pays  to  a  third 
person,  from  personal  and  family  rea*>nfr.  a  demand 
against  the  husband,  does  not  establish  the  fact  that 
she  received  the  conveyance  in  trust  for  him. 


Leduke  v.  Barnhtt.— Hied  October  26,  1881. 

Lease.— A  condition  in  a  lease  of  land  and  building  not 
to  assign  or  relesse  is  not  broken  by  allowing  another  to 
occupy  a  room  In  the  building  for  a  short  time. 

A  Uttse  contained  a  condition  that  the  lessee  should  not 
asdgn  or  relesse  without  the  written  ooiMent  of  the  les- 
sor, and  authorised  the  lessor  to  re-enter  for  violation  of 
the  covenant.  In  an  action  by  the  lessor  to  recover  the 
premises  on  account  of  an  alleged  assignment  or  re-let- 
ting, heldj  that  it  was  incumbent  upon  mm  to  show  that 
su(3i  assignment  or  re-letting  was  without  his  consent. 


ANOTHER.— Filed  Octo^ 


Otevenson  v.  FnxqERALD  and 
ber  26,  1881. 

Trover,— To  enable  a  party,  to  maintain  trover  for  prop- 
erty converted  it  is  necessary  for  him  to  show  that  at 
the  time  of  the  convereion  he  was  in  actual  possession  or 
entitled  to  the  immediate  possession  of  the  property 
converted. 


Whtte  and  another  v.  Ross.— Filed  October  26,  1881. 

Action  against  paretUs/or  entieing  daughter  from  her 
^hMftoncl.— A  father  and  mother  were  si^ed  for  entidng 
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tbeir  dauffhter  awav  from  her  husband  and  alienating 
her  affectionB  from  nim.  The  evidenoe  showed  the  mar- 
riage to  have  been  clandestine ;  that  the  antecedents  of 
the  husband  had  been  bad ;  that  at  the  time  of  the  mar- 
riage it  was  agreed  it  should  be  kept  secret  and  the  wife 
remain  with  her  parents  for  a  year,  but  the  husband  soon 
disclosed  it;  that  the  parents  were  greatly  asitated  and 
excited  when  they  were  made  acquainted  witn  the  facts, 
and  the  father  threatened  violence  if  the  dauffhter  was 
taken  away  at  once,  but  said  that  after  a  week*s  delay 
if  she  saw  At  to  go  no  obstactle  should  be  interposedj 
that  before  the  week  was  up  she  expressed  a  dislike  and 
repugnance  to  the  husband  and  determined  to  stay  with 
her  mther ;  and  there  was  no  evidence  of  compulsion  or 
solicitation,  or  of  language  which  the  husband's  conduct 
did  not  ment.  It  seems  that  the  court  might  well  in- 
struct the  Jury  that  there  was  no  case  for  their  consider- 
ation. 

In  such  an  action,  if  the  husband  does  not  make  the 
wife  a  witness,  it  is  not  competent  for  him  to  prove  her 
statements,  either  written  or  oral,  made  before  or  after 
marriage,  but  not  in  the  presence  of  the  defendants,  to 
show  her  affection  for  him. 


MoMann  v.  Webtoott  amd  ANOTHBR.~Filed  October 
26,  1881. 

Oorreetion  of  mixUike  tn  mor^po^e.-— Ck>mplainant,  as 
assignee,  fllea  a  bill  Ibr  the  correction  of  a  mistake  in 
thedescriptionof  a  mortgage,  and  for  its  foreclosure  as 
corrected,  alleging  that  one  defendant  had  purchased  the 
land  intended  to  be  described  after  the  execution  of  end 
subject  to  the  mori-ffage,  and  had  agreed  to  pay  it.  This 
defendant  answered,  admitting  execution  and  delivery  of 
mortgage,  assignment  to  complainant,  agreement  to  pay 
it,  and  conveyance  of  land  to  nim,  but  neither  admitted 
nor  denied  that  the  mortgagor  intended  to  create  a  lien 
on  the  property  sr  conveyed,  or  the  mistake ;  he  also 
averrea  full  payment.  Ck>mplainant  then  filed  an 
amended  bill  setting  up  that  afterwards  the  mortgagor 
gave  a  new  note  and  mortgiuce  correcting  the  ola  one, 
which  was  duly  recorded,  and  that  the  defendant  pur- 
chased subject  thereto,  and  asked  a  forelcosure  of  this 
mortgage.  On  motion  to  strike  amended  bill  from  the 
files,  it  was  explained  by  affidavit  that  the  original  mort- 
gage was,  through  inadvertence  and  mistake,  nanded  to 
complainant 'f  solicitor,  and  proceeded  upon,  field,  that 
the  filing  the  amended  bill  was  proper,  and  it  was  im- 
properly striken  from  the  files. 

SOVHBMIQlf  AND    A2I0THXB    V.    ObTMAK    AND     OTHNBS.— 

FUed  October  28,  1881. 

l\irol  offreemmit.'^K  parol  agreement,  void  because 
not  in  writing,  is  valid  so  far  as  it  may  nave  been  exe- 
cuted, and  cannot  be  revoked  so  as  to  undo  what  has 
bee^  earned  under  St. 

Where  a  written  agreement  as  to  the  right  to  cut  logs 
from  certidn  land  was  to  be  executed  between  parties, 
and  pending  the  preparation  and  execution  of  such  writ- 
ten agreement  piurties  of  one  paA  went  on  and  did  work 
in  DouKing  roads,  preparing  camps,  and  getting  out  lum- 
ber under  a  veroal  ag^reement  that  they  might  do  so, 
Mtiy  that  the  verbal  agreement  so  made  was  not  depend- 
ent for  its  validity  upon  the  orig^al  contract,  ana  that 
it  was  valid  so  far  as  carried  out  and  rights  acquired 
thereunder. 


Ron  V.  Boas.— Filed  October  28,  1881. 

INooree.— Courts  will  not  compel  a  husband,  in  a  di- 
▼oroeprooeedingrtomakean  allowance  to  the  wife  for 
matntenanoe  and  counsel  fees  unless  it  is  made  to  appear 
that  she  has  no  property  of  her  own.  There  is  no  pre- 
sumption of  law  that  she  has  no  property.  An  order  for 
suoh  an  allowance,  where  no  such  showing  is  made,  will 
not  sustain  proceedings  for  the  punishment  of  the  hus- 
band aslqr  contempt  in  disobeying  the  same. 


♦ » » 


KENTUCKY. 


(CbMft  of  Appeais.) 

BiOGW  V.  TsB  Laz.  A  Bio  Sandt  R.  R.  Co.    Filed  Oct. 

1,  1881. 

1.    LtmUatUm  againsi  aeUon  to  oorrett  a  mifCoAe.— An 
aotlon  for  compensation  for  a  material  deficit  in  lands  sold, 


under  a  mistake  as  to  quantity,  muat  be  brought  within 
tiye  yesLtn  from  the  discovery  of  the  mistake.  It  payment 
has  been  made  before  such  discovery. 

Payment  and  discovery  must  concur  before  a  recovery 
can  be  had. 

2.  Injunction  did  not  prevent  statute  from  running, — 
The  granting  of  an  Injunction,  in  this  case,  did  not  stay 
the  appellee's  action ;  it  only  prescribed  when  and  how 
he  should  institute  it ;  and  appellee  will  not  be  allowed 
tp. deduct  any  time  by  resson  of  the  granting  of  the  in- 
junction, ana  thiis  reduce  the  period  below  tne  requisite 
statutory  bar. 


Parrot  v,  Kelly.    Filed  Oct.  4,   1881. 

Wife  may  will  her  estate  to  her  husband^  when^  dte.^^A. 
conveyance  by  husband  and  wife,  of  the  real  estate  of 
the  wife,  to  a  third  person,  who  re-conveys  ft  to  the  sepa^ 
rate  use  of  the  wife^  with  power  to  dispose  of  it  by  will, 
confers  upon  the  feme  edvert  the  power  to  devfae  the 
real  estate  to  her  husbuid,  if  the  conveyance  and  the 
execution  of  the  will  are  made  without  fraud  or  undue 
influence. 


Phillips  v.  BRaoK*s  Ex's.    Filed  Sept.  28,  1881. 

A  party  seeking  to  enforce  a  vendor's  lien  for  unpaid 
purchase  money  for  land,  must  allege  and  prove,  iz  de- 
nied, the  terms  of  the  contract,  the  cnaraoter  of  the  title 
to  be  made,  and  his  ability  and  willingness  to  convey 
according  to  the  terms  of  the  contract. 

When  the  title  is  in  the  vendor's  devisees  or  heirs,  and 
the  action  is  brought  by  a  personal  representative  he 
must  allege  their  abiUty  ana  willingneas  to  convey,  Ac. 


HuxpHRET  V,  HuoHflB'  O'dn,  Ao.    Filed  Ocst.  4,   1881. 

1.  Withdrawal  of  Headings,'-^  party  to  an  action 
can  withdraw  any  pleading,  or  at  least  it  is  within  the 
discretion  of  the  court  to  permit  any  pleading  to  be  with- 
drawn, unless  it  works  an  injury  to  his  adversary. 

2.  In  an  action  on  an  assignment  it  is  neoessary  to 
allege  the  consideration  for  the  assignment,  and  the  re- 
covery is  limited  to  the  amount  actually  paid  therefor. 
Section  7,  chapter  22,  General  Statutes. 

3.  A  party  improperly  unitingr  two  causes  of  aoUon 
should  be  oompellea  to  elect  whi3i  he  will  prosecute. 


TuRNBULf*  V.  CoxxoNWSALTK.    Filed  Oot.  6,  1881, 

1.  Husband  is  an  incompetent  witness  against  his  wife. 

2.  Judgment,  in  a  enimmal  case,  reversed  for  an  error 
not  sped/led  in  the  grounds  for  new  trioL-— It  is  not  neo- 
essary that  the  error  of  the  court  in  admitting  incompe- 
tent evidence  be  relied  upon  in  a  motion  for  a  new  trial 
in  order  to  enable  the  accused  to  avail  himself  of  that 
error  upon  appeal. 


Andsrson,  Trubtbb,  Aa,  v,  Stbrrttt.    Filed    Oot.  8, 
1881. 

1.  An  action  for  dower  is  an  action  for  the  recovery  of 
real  estate,  and  not  a  mere  personal  right  or  ohose  in 
action. 

2.  Limitation  <ms  to  action  for  dower,— The  widow's 
right  of  action  accrues  upon  the  death  of  her  husbuid,  and 
where  the  husband's  vendee  claims  and  holds  the  land 
as  his  own.  her  right  of  action  will  be  barred  by  the  stat- 
ute of  limitations,  in  fifteen  years. 


RuDD  V.  Matthswb.    Filed  Oct.  18,  1881. 

1.  jBsioppei  bg  admissions  or  rqgrejgatoftoiu.— Admis- 
sions  or  representations  made  with  the  intention,  or 
reasonably  calcnlaled,  to  influence  the  conduct  of  an- 
other, estop  the  person  making  them,  from  denying  their 
truth  when  they  have  been  acted  upon. 

It  is  not  neoessary  to  create  the  estoppel  that  the  ad- 
missions or  repreaentations  were  made  with  a  fraudulent 
intent. 

2.  Having  admitted  that  his  signature  was  genuine, 
and  that  he  was  bound  thereby  as  surety,  the  part^  mak- 
ing such  admissions,  in  this  case,  will  not  be  permitted 


to  dbny  his  liability,  although  the  Jury  found  that  he 
neither  signed  the  note  or  authorised  anyone  to  sign  it 
for  him. 
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Okio  b'Giw  Jottmaf« 


COLUMBUS,  OHIO,     :  DEC.  8,  1881. 

The  first  shipment  of  36th  Ohio  State  Re- 
ports was  insufficient  to  fill  all  our  orders  for  the 
same ;  hence  we  have  been  compelled  to  tax  the 
patience  of  some  of  our  subscribers  by  the  delay 
in  getting  books  to  supply  their  demands.  We 
trust  to  be  able  to  fill  all  orders  within  a  very 
few  days. 

It  does  not  seem  to  be  fully  understood  that 
we  intend  to  publish  in  full,  all  the  opinions  of 
the  Supreme  Court  of  this  state,  as  fast  as  they 
are  prepared  by  the  Judges.  Through  the 
courtesy  and  assistance  of  Mr.  E.  L.  De  Witt,  the 
State  Reporter,  and  the  kindness  of  the  judges 
in  examining  the  proof  sheets,  we  are  enabled 
to  give  the  opinions  as  complete  and  accurate  as 
they  will  appear  in  the  reports. 


A  PULL  and  complete  index  to  the  first  volume 
of  the  Law  Journal,  from  August  19th,  1880,  to 
August  llthy  1881,  inclusive,  has  just  been  pre- 
pared, and  ready  for  delivery  to  our  subscribers 
who  may  desire  it.  A  great  many  of  our  pres- 
ent subscribers  never  received  the  whole  of  the 
first  volume  and  would  not  desire  the  index  for 
the  purpose  of  binding  the  volume,  but  to  those 
desiring  it  we  will  gladly  forward  the  same  upon 
application. 


♦  ♦ » 


The  Supreme  Court  will  probably  adjourn 
next  week.  It  is  absolutely  necessary  that  the 
Clerk  should  have  the  intervening  time,  from 
December  15th  to  January  3d,  to  prepare  the 
new  docket  for  the  next  term.  The  Judges  will 
each  take  up  cases,  which  they  will  consider 
during  the  interim.  Over  240  cases  have 
thus  far  been  disposed  of  thiq  term,  the 
Judges  having  cases  up  to  and  including 
220,  on  the  regular  calenda;*,  in  their  hands  for 
consideration.  Last  year  at  the  close  of  the 
term,  cause  number  141,  on  the  General  Docket, 
was  the  highest  reached  in  regular  order.  Thus 
£ar  this  term  the  court  has  disposed  of  215  mo- 
tions, besides  the  great  number  of  cases  taken 
out  of  their  regular  order,  which  makes  up  the 
total  number  of  cases  on  the  General  Docket 
disposed  of  as  above  stated.  Having  passed 
number  200  on  the  General  Docket,  the  court 
has  reached  the  cases  that  have  come  up  to  the 
Supreme  Court  without  leave,  since  the   year 


1878.  This  leaves  the  court  a  little  over  three 
years  behind,  on  the  docket  at  this  time,  but  it 
is  thought  that  a  large  number  of  cases  will  be 
found  of  easy  disposition,  as  doubtless  many  will 
be  found  without  much  merit,  as  regards  right 
of  appeal,  Ac,  not  having  been  examined  into 
before  being  brought  to  the  Supreme  06urt. 


♦  • » 


BANK  FAILURE. 


The  failure  of  the  Mechanics'  Bank,  [at' New-, 
ark,  New  Jersey],  produced  the  usual  controver- 
sies as  to  who  should  bear  the  loss  upon  com- 
mercial paper  payable  theie.  The  failure  of  the 
bank  is  the  last  thing  in  the  contemplation  of 
the  parties,  and  the  questions  must  be  settled  by 
rules  of  law.  It  is  a  case  where  strict,  law  niay 
be  applied  and  no  one  can  complain  of  injustice. 
The  party  who  wins  considers  himself  in  luck, 
and  the  one  who  loses  bears  his  loss  with  the 
rest  of  the  victims  of  the  disaster. 

In  one  case  an  auctioneer  had  given  a 
check  for  the  proceeds  of  a  sale.  The  person  who 
received  the  check  went  to  the  bank  and  instead 
of  setting  the  money  had  the  check  certified  and 
took  it  to  New  York,  where  he  put  it  iil  his  own 
bank  for  collection.  This  was  on  Saturday,  and 
on  Monday  the  bank  closed.  The  holder  called 
upon  the  maker  to  pav  the  check,  but  he  replied 
that  the  other  might  have  got  the  money  on  Sat- 
urday if  he  had  asked  for  it,  and  that  having 
taken  the  bank's  certificate  instead  for  his  own 
convenience,  he  took  the  risk  of  the  failure  of 
the  bank.  Upon  this  the  holder  sought  leeal 
advice  and  was  told  that  the  maker  was  right, 
and  that  having  taken  the  bank's  certificate  he 
had  made  the  bank  the  only  debtor  and  dis- 
charged the  drawer;  and  his  counsel  referred  to 
the  case  of  the  Essex  Countv  National  Bank  v. 
Bank  of  Montreal,  7  Biss.  193 ;  Daniel  on  Neg. 
Inst.  §§  1601-2,  3,  4 ;  Ball  on  Nat.  Banks  90. 

There  were  some  cases  in  which  checks  had 
been  taken  uncertified,  had  not  been  presented 
for  collection  immediately,  and  in  the  meantime 
the  bank  had  failed;  and  the  question  was  pre- 
sented whether  the  makers  were  liable  or  not. 
There  can  be  no  doubt  in  a  6ase  in  which  the 
check  was  deposited  for  collection  on  the  follow- 
ing day  and  sent  through  the  banks  in  the  usual 
course  of  business,  even  though  it  might  have 
been  several  days  in  coming.  But  if  the  holder 
fails  to  deposit  on  the  following  day,  does  that  of 
itself  discharge  the  maker  in  case  of  loss  ?  It  is 
well  settled  that  unreasonable  delay  will  have 
that  eflTect,  and  the  rule  seems  to  be  that  the  de- 
posit must  be  made  on  the  day  following  the  re- 
ceipt of  the  check.  Ball  on  National  Banks  74; 
Morse  on  Banking  262. 

A  more  complicated  case  wiw  this :  A  Chicago 
man  drew  upon  a  man  in  Newark  and  put  the 
draft  in  his  bank  for  collection.  It  was  sent  to  a 
bank  in  Newark,  and  by  that  bank  presented  to 
the  drawee,  who  accepted  it  "  payable  at  the 
Mechanics'    National    Bank."     The    collecting 
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bank  then  presented  it  at  the  Mechanics'  Bank 
and  had  it  certified  by  the  teller  on  Saturday, 
October  29th.    The  amount  of  the  draft  was  then 
of  course  charged  to  the  account  of  the  drawee  in 
the    Mechanics'    Bank.    On    Monday  the    Me- 
chanics** Bank  was  closed.    The  collecting  bank 
then,  instead  of  crediting  the  Mechanics'  Bank 
with  the  certified  draft  and  holding  the  draft 
against  that  bank,  returned  it  as  uncollected  to 
ito  correspondent  in  Chicago,  who  notified  the 
drawer  that  it  was  unpaid.    He  took  it  up  and 
charged  the  amount  to  the  acceptor,  and  sent  the 
draft  back  to  him.    The  acceptor  now  insists 
that  he  had  paid  the  draft  on  Saturday  and  that 
the  collecting  bank  is  responsible  for  the.  loss. 
The  argument  is  that  the  collecting  bank  might 
have  obtained  the  money  on  Saturaay,  and  hav- 
ing accept^  the  certificate  of  the  Mechanics' 
Bank  instead  for  its  own  convenience,  it  assumed 
the  risk  of  the  solvency  of  the  -bank.    The  certi- 
fication was  a  transaction  entirely  between  the 
two  banks,  and  was  equivalent  to  a  payment 
by  the  acceptor.    The  amount  of  it  was  charged 
to  his  account  and  the  draft  became  the  check  of 
the  Mechanics'  Bank  upon  itself,  which  was  ac- 
cepted as  money  by  the  collecting  bank.    On  the 
other  hand  the  collecting  bank  insists  that  it 
was  acting  merely  as  an  agent,  and  is  responsi- 
ble only  for  neglect ;   that  taking  the  certificate 
of  the  bank  was  in  accordance  with  a  well  known 
and  necessary  usage,  and  that  there  were  no  re- 
missness to  be  charged  aeainst  it.    It  seems  to 
us  that  the  argument  of  the  acceptor  must  pre- 
vail.   The  bank  could  have  obtained  actual  pay- 
ment on  Saturday,  and  was  bound  to  do  so  unless 
it  would  accept  something  else  upon  its  own  risk. 
It  took  the  certification  of  the  other  bank  in  lieu 
of  payment,  and  must  now  look  to  the  other  bank 
alone.    It  may  well  be  that  the  state  of  the  ac- 
counts between  them  was  such  that  there  will 
be  no  loss  upon  the  draft.    It  mav  have  gone  to 
reduce  the  debt  due  fr6m  the  collecting  bank  to 
the  bank  that  has  failed.    If  the  case  were  that 
of  a  check,  it  would  be  governed  bv  the  authori- 
ties cited  above — Essex  County  National  Bank 
V.  Bank  of  Montreal,  7  Biss.  193 ;  Dan.  on  Neg. 
Inst.  ^  1601,  etc. :  Morse  on  Banking  280 — and 
there  is  no  sound  distinction  in  this  respect  be- 
tween a  check  and  an  accepted  draft  payable  at 
a  certain  bank.    Ames  Cases  on  Bills  and  Notes 
739  n.  1,  802,  Meads  v.  Merchants  Bank,  26  N.  Y. 
148. — T%e  New  Jeney  Laiw  JoiwrwxL 


SUPREME  COURT  OP  OHIO. 


» • » 


In  Muse  v.  Muse,  84  N.  C.  36,  it  was  held  that 
^'  a  husband  is  not  excused^  from  the  mainten- 
ance of  his  wife  because  he  lacks  an  estate.  He 
must  labor,  if  need  be,  for  her  support."  ''  The 
court  adopted  the  very  minimum  that  an  able- 
bodied  man  can  earn,  te^  cents  a  day." 


The  Western  Union  Telegraph  Company 

V. 

Oriswold  &  Dunham. 


November  1, 1881. 

1.  WhUe  a  telegraph  company  may,  by  special  agree- 
mefit.  or  by  reasonable  rules  and  rec^nlationa.  limit  its 
liability  to  damages  for  errors  or  mistakes  in  the  trans- 
mission and  deUvery  of  messages,  it  cannot  stipalate,  or 
provide,  for  Immanity  from  UabiUty,  where  the  error,  or 
mistake,  results  from  its  own  negligence.  Such  a  stipu- 
lation, or  regulation,  being  contrary  to  public  policy,  ia 
void. 

2.  Where  in  an  action  against  the  company  for  damagbs 
resulting  from  an  inaccurate  transmission  of  a  message, 
such  inaccuracy  is  made  to  appear,  the  burden  of  proof 
is  on  the  company  to  show  that  the  mistake  was  not  attri- 
butable to  its  fault  or  negligence. 

8.  The  pUdn tiff's  agent  sent  to  them  from  Woodstock 
Ontario,  a  message  in  these  words:— '*  Will  you  give  one 
flfty  for  twenty-five  hundred  at  London.  Answer  at 
once,  as  I  have  only  till  night.'*  The  court  instructed 
the  Jury  thitt  the  message  was  not  in  dpher  or  obscure, 
within  the  meaning  of  a  stipulation  in  the  agreement 
under  which  the  message  was  sent,  that  the  company 
''assumed  no  Uability  for  errors  in  cipher  or  obscure  mes- 
sages." 

iTelci,— That  the  instruction  was  correct. 


The  Supreme  Court  of  the  United  States  has 
just  this  week  decided  that  a  sheriff  is  not  per- 
sonally liable  for  damages  in  having  obeyed  the 
mandate  of  a  court. 


Error  to  the  Court  of  Common  Pleas  of  Cuya- 
hoga County — ^Reserved  in  the  District  Court. 

The  defendants  in  error,  dealers  in  flax  seed 
and  manufacturerp  of  linseed  oil,  at  Cleveland, 
brought  an  action  against  the  plaintiff  in  error, 
The  Western  Union  Teleeraph  Company,  in 
November,  1872,  to  recover  damages  for  the  neg- 
ligent transmission  of  a  dispatch  from  Bufihlo 
to  Cleveland,  sent  by  the  defendants'  agent,  S. 
W.  Cowpland,  from  Woodstock,  Ontario,  upon 
which  the  defendants  acted,  and  by  reason  of 
which  negligence  they  suftered  damages  to  the 
alleged  amount  of  $1,163.70,  for  which  sum,  with 
interest  thereon  from  December  2S,  1871,  they 
prayed  judgment.  The  dispatch  sent  waa  as 
K)llows : 

*'  Woodstock,  Ontabio,  Decenlber  28d,  1871. 

**  WiU  you  g^ve  one  fifty  for  twenty-five  hundred  at 
London  T    Answer  at  once,  as  I  have  only  tiU  night. 

"  8.  W.  OOWFLAKD." 

The  dispatch,  as  intended  by  Cowpland  and 
understooa  bv  Griswold  ti  Dunham,  meant  to 
inouire  whether  the  latter  would  pinr  one  dollar 
ana  fifty  cents  in  gold  for  twenty-nve  hundred 
bushels  of  flax  seei,  at  London,  Ontario,  the 
parties  having  had  a  prior  correspondence  in 
reference  to  the  purohase  of  flax  seed  in  Can- 
ada. The  dispatch  was  sent  from  Woodstock  to 
Buffido  over  the  lines  of  the  Montreal  Tele- 
graph Company,  and  thence  to  Cleveland  over 
the  lines  of  the  plaintiff  in  error. 

The  dispatch  delivered  to  Oriswpld  ft  Dun- 
ham, at  Cleveland,  was  as  follows  - 

*•  WooiMROOK,  Omtabio,  Deesmber  2Sd,  ISTL 

^^To  QriMwdUL  dl  DimAom.* 

*'Will  you  give  one  five  f6r  twenty-five  hundred  at 
London.    Answer  at  once,  as  I  have  onlv  tiU  night. 
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To   this   dispatch    they  made    the  following 

reply : 

"  CuEVBLAND,  OHIO,  Deoembor  28d,  1871. 

^*S.  M.  Cowpland,  Woodstock,  Ontario: 

•<*Yes,  if  seed  Is  prime,  and  we  can  hold  at  London 
until  spring.  <*  Griswold  A  Dunham.'* 

Upon  the  receipt  of  this  message  Cowpland 

Surchased  for  the  defendants  2407  bushels  of 
ax  seed  at  $1.45  per  bushel,  and  on  the  22d  of 
January,  1872,  shipped  the  same  to  Cleveland 
ma  Detroit. 

The  answer  of  the  plaintiff  in  error  denied 
the  allegation  of  negligence  charged  and  set  up 
the  fact  that  the  dispatch  was  sent  from  Wood- 
stock under  a  special  agreement  with  the  Mon- 
treal Telegraph  Company,  which  was  as  foUows : 

"  MONTREAL  TELEGRAPH  COMPANY,  FORM  NO.  2. 

'^(Terms  and  conditions  on  which  this  and  all 
other  messages  are  received  by  this  Com- 
pany.) 

"  In  order  to  guard  against,  and  correct  as 
much  as  possible  some  of  the  errors  arising  from 
atmospheric  and  other  causes  appertaining  to 
telegraphv,  every  important  message  shoula  be 
repeatea,  oy  being  sent  back  from  the  station  at 
wnich  the  message  is  received  to  the  station 
from  which  it  is  originally  sent.  Half  the 
usual  price  will  be  charged  for  repeating  the 
message,  and  while  this  company  in  good  faith 
will  endeavor  to  send  messages   correctly  and 

Sromptly,  it  will  not  be  responsible  for  errors  or 
elays,  in  the  transmission  or  delivery,  nor  the 
non-delivery  of  repeated  messages  beyond  two 
hundred  times  the  sum  paid  for  sending  the 
messages,  unless  special  agreement  for  insurance 
be  mrae  in  writing,  and  the  amount  of  risk 
specified  on  this  agreement  and  paid  at  the  time 
of  sending  the  message,  nor  wiU  the  company 
be  responsible  for  any  error  or  delay  in  the 
transmission  or  delivery,  or  for  the  non-delivery 
of  any  unrepeated  message,  beyond  the  amount 
paid  for  senaing  the  same,  unless  in  like  manner 
specially  insured,  and  amount  of  risk  stated 
tnerein^  and  paid  for  at  thto  time.  No  liability 
is  assumed  for  errors  in  cipher  or  obscure 
messages,  nor  is  any  liability  assumed  by  this 
company  for  any  error  or  neglect  by  any  other 
company  over  whose  lines  this  message  may  be 
sent  *to  reach  its  destination,  and  this  company 
is  hereby  made  the  agent  of  the  sender  of  this 
messaffe  to  forward  it  over  the  lines  extending 
beyond  those  of  this  company.  No  agent  or 
employe  is  allowed  to  vary  tnese  terms,  or  make 
any  otner  verbal  agreement,  nor  any  promise  at 
the  time  of  performance,  and  no  one  but  a 
superintendent  is  authorized  to  make  a  special 
agreement  for  insurance.  These  terms  applv 
throuffh  the  whole  course  of  this  message  on  all 
lines  by  which  it  may  be  transmitted. 

'^(Siened,)  James  Dakers,  Secretary. 
"(Signed,)  Hugh  Allen,  President. 

"  Send  the  following  message  without  repeat- 
ing it,  subject  to  the  above  conditions.  Time 
received,  December  23dy  1871 : " 


*'  7b  Meaarn,  Oriswold  A  Dunham,  Cleveland,  O.  .* 

"  WUl  you  give  one  fifty  for  twenty-five  hundred  at 
London.    Answer  at  once,  as  I  have  only  tiU  night. 
(Signed)  "S.  W,  Cowpulnd." 

It  appeared  from  an  answer  to  an  interroga- 
tory annexed  to  the  plaintiflf's  reply,  made  by 
the  superintendent  of  the  Telegraph  Company, 
that  he  had  caused  inquiry  and  search  to  be 
made  for  the  original  message  received  by  the 
company  at  Buffalo,  and  that  the  same  could 
not  DC  found. 

The  court,  among  other  things,  charged  the 
jury,  in  substance,  as  follows : 

That  if  the  message  delivered  to  the  defend- 
ant below  by  the  Montreal  Company  was  the 
same  as  the  one  delivered  to  it  at  Woodstock, 
and  the  mistake  occurred  in  transmitting  the 
same  over  the  line  of  the  defendant  below  from 
Bufialo  to  Cleveland,  and  such  mistake  occurred 
through  the  carelessness  and  negligence  of  the 
defendant,  the  special  agreement  set  up  in  the 
answer  did  not  relieve  the  company  from  lia- 
bility otherwise  resulting  from  such  negligence. 

The  court  also  charged  the  jury  that  the  de- 
livery of  the  message  to  the  plaintiflfe  differing 
from"  that  received  by  the  company,  was  evi- 
dence of  negligence,  and  left  it  to  them  to  de- 
termine whether  such  evidence  was  sufficient  to 
establish  the  fact  of  negligence. 

The  court  further  charged,  that  while  the 
clause  in  the  special  agreement  set  up  in  the 
answer  exonerating  the  Company  from  liability 
"  for  errors  in  cipher  or  obscure  messages  "  was 
valid  the  message  was  not  obscure,  nor  in  cipher 
within  the  meaning  of  that  stipulation. 

To  these  several  points  of  Jhe  charge,  and  for 
refusing  to  give  their  converse  to  the  jury,  the 
defendant  below  excepted. 

Verdict  and  judgment  for  the  plaintiflfe  below 
tor  $1,290.61. 

On  error  to  the  district  court  the  cause  was 
reserved  for  decision  ))v  this  court. 

BOYNTON,  C.  J. 

As  we  have  reached  the  conclusion  that  the 
court  below  did  not  err  in  denying  the  motion 
for  a  new  trial  founded  on  the  alleged  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict, 
and  as  a  review  of  the  evidence  would  serve  no 
useful   purpose,    it    only    remains    to  consider 
whether   the    court  erred  in    the    instructions 
given  to  the  jury.    The  first  question  arises  on 
the  exception  to  that  portion  of  the  charge  by 
which  the  jury  were  told  that  the  special  agree- 
ment under  wnich  the  message  was  sent  dia  not 
relieve  the  company  from  liability  for  the  dam- 
ages resulting  from  the  inaccurate  transmission 
of  the  message,  if  the  mistake  or  error  occurred 
through  the  negligence  of  the  Company  or  its 
agents.    There  seems  to  be  a  want  of  harmony 
in  the  decided  cases  on  the  point  of  the  correct- 
ness of  this    instruction;    and  this  no   doubt 
arises,  in  some  measure,  at  least,  from  the  differ- 
ent views  taken  of  the  nature  of  the  employ- 
ment in  which  telegraph  companies  are  engaged, 
and  to  some  extent  from  different  views  taken 
of  their  rights  and  liabilities  by  courts  who 
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fully  agree  upon  the  nature  of  such  employ- 
ment, but  differ  as  to  the  extent  of  the  duties 
and  obligations  that  spring  therefrom.  In 
Parks  ^t7.  The  AUa  California  Tel.  Co.,  13  Cal. 
422,  the  obligations  of  telegraph  companies 
were  held  to  oe  the  same  as  those  of  common 
carriers,  and  consequently  that  they  were,  in 
effect,  insurers  of  the  aaie  transmission  of  a 
message,  unless  the  transmission  was  interfered 
with  by  the  act  of  Gkxl  or  the  public  enemies. 
An  early  case  in  England  held  the  same  doc- 
trine. McAndrew  v.  The  Electric  Tel.  Co.,  33 
Eng.,  L.  &  Eq.  180.  But  the  weight  of  author- 
ity, both  English  and  American,  is.  clearly  the 
other  way.  Ellis  v.  American  Tel.  Co.,  63  Allen 
226:  Leonard  v.  New  York,  etc.,  Tel.  Co.,  41  N. 
Y.  644 ;  Breese  v.  United  States  Tel.  Co.,  48  N. 
Y.  132;  New  York,  etc.,  Tel.  Co.  v,  Dryburg,  36 
Penn.  St.  298 :  Bartlett  t;.  Western  Union  Tel. 
Co.,  62  Me.  209;  Birneyt?.  New  York,  etc.,  Tel. 
Co..  18  Md.  341 ;  Qrinnell  v.  Western  Union  Tel. 
Co.,  113  Mass.  299. 

But  that  telegraph  companies  exercise  a  quasi 
public  employment  with  duties  and  obligations 
analogous  to  those  of  the  common  carrier,  is  a 
proposition  clearly  settled.  The  statute  confers 
upon  them  power  of  eminent  domain,  which  no 
one  wiU  contend  could  be  conferred  upon  them, 
consistently  with  the  Constitution,  if  they  were 
engaged  in  a  mere  private  employment  or  occu- 
.  pation  by  which  tne  public  interests  were  not 
affected. 

They  are  required  to  receive  dispatches  from 
individuals  or  corporations,  including  other  tele- 
graph companies,  and  to  transmit  and  deliver 
the  same  faithfully  and  impartially  in  the  order 
received,  except  in  a  few  specifiea  case&  where 
from  public  considerations  certain  preferences 
may  be  made.  S.  &  S.  165.  These  provisions, 
as  well  as  the  nature  of  the  employment  itself, 
are  entirely  inconsistent  with  the  theory  that 
the  business  of  conducting  a  line  of  telegraph  is 
a  mere  private  employment  as  distinguished 
from  one  carried  on  for  the  benefit  of  the  public 
a^  large.  Granting  this,  it  is,  however,  con- 
tended that  because  the  company  is  not  an  in- 
surer of  the  safe  transmission  of  a  message,  i(nd 
is  authorized  to  make  or  adopt  such  regulations 
and  by-laws  for  the  management  of  tne  busi- 
ness as  it  may  deem  proper,  (1  S.  &  S.  298,  §  46), 
it  cannot  be  made  liable  to  the  plaintiff  below, 
beyond  the  amount  paid  for  sending  the  mes- 
sage, in  the  face  of  the  stipulation  against  lia- 
bilitjr  for  any  error  in  an  unrepeatra  message, 
notwithstanding  such  error  resulted  from  tne 
negligence  of  tne  company's  agents  by  whom 
the  message  was  sent  over  the  wires.  To  this 
proposition  we  do  not  agree.  It  has  long  been 
the  settled  law  of  this  State  that  a  common 
carrier  cannot,  either  by  special  agreement  with, 
or  notice  brought  home  to  the  snipper,  relieve 
himself  from  liability  for  the  coHisequences  of 
hiB  negligence.  Davidson  v.  QraKam,  2  Ohio  St. 
lol :  lUilroad  Company  v.  Curran,  19  Ohio  S.  1< 
In  Oraham  v.  Davis,  4  Ohio  St.  877,  a  case  in- 
volving the  liability  of  a  common  carrier  who 


claimed  exemption  therefrom  by  reason  of  a 
special  contract  with  the  shipper,  it  was  said 
that  "  one  of  the  strongest  motives  for  the  faith- 
ful performance  of  a  public  duty,  is  found  in  the 
pecuniary  responsibility  whicn  the  carrier  in- 
curs for  its  failure.  It  induces  him  to  furnish 
safe  and  suitable  equipments,  and  to  employ 
careful  and  competent  agents.  A  contract, 
therefore,  with  one  to  relieve  him  from  any  part 
of  this  responsibility  reaches  beyond  the  person 
with  whom  he  contracts,  and  affects  all    who 

flace  their  persons  or  prbperty  in  his  custody, 
t  is  immoral  because  it  aiminishes  the  motive 
for  the  performance  of  a  high  moral  duty ;  and 
it  is  against  public  policy,  because  it  takes  from 
the  public  a  part  of  the  security  they  would 
otherwise  have." 

These  considerations — ^there  referred  to  com- 
mon carriers — apply  with  equal  force  to  those 
who  furnish  the  means  of  telegraphic  communica- 
tion to  the  public  Their  employment  is  not 
only  public  in  its  nature,  but  it  has  become  a 
necessity  alike  to  the  social  and  commercial 
world. 

Hence,  it  is  as  true  of  them  as  of  common 
carriers,  that  any  stipulation  or  regulation  that 
authorizes  or  enables  them  to  secure  exemption 
from  liability  for  negligence,  in  the  transmission 
or  delivery  of  the  message,  reaches  far  beyond 
the  person  with  whom  they  are  dealing  and  for 
whom  the  immediate  service  is  being  performed, 
and  affects  the  entire  public.    The  cases  which 
hold  that  a  common  carrier  may  stipulate  for 
immunity  from  liability  for  mere  negligence  all 
agree    that  they  are   liable  for   "gross  negli- 
gence."   But  just  what  this  term  means  is  not 
readily   ascertained.     There    is   authority   for 
holding  it  to  be  equivalent  to  fraud  or  inten- 
tional wrong;  Jones  on  Bail's  8— 46etMo.;  but 
a  majority  of  the  cases  would  seem  to  hold  it  to 
be  a  failure  to  exercise  ordinary  care.    In  Wil- 
son V.  Brett,  11  Mees'  &  Wels'  113,  it  was  said 
by  Baron  Rolfe,  that  he  could  "  see  no  difference 
between  gross  negligence  and  neglig^ence ;  that 
it  was   tne  same   thing   with   a  vituperative 
epithet."    In  Hinton  v.  Dibbin,  2  Ad.  A  EL  (N. 
S.)  644,  Lord  Denman  remarked,  that  "  when  we 
find  ^ross  neglieence  made  the^  criterion  to  de- 
termine the  liaDility  of  a  common  carrier  who 
has  given  the  usual  notice,  it  might  perhaps 
have  been  reasonably  expected  that  something 
like  a  definite  meaning  should  have  been  given 
to  the  expression.    It  is  believed,  however,  that 
in  none  of  the  numerous  cases  upon  this  subject 
is  any  such  attempt  made ;  and  it  may  weu  be 
doubted  whether  oetween  gross  negligence  and 
nej;ligt 
exist&' 

3  H.  dE  u.  '66  f ;  Ausiin  v.  rne  jsiancnesror  iw'y 
Co.,  11  Eng.  L.  &  Eq.  518 ;  and  Comments  of 
Parke  B.  in  Wyld  t^.  Pickford,  8  M.  <fe  W.  448. 
In  Duff  V.  Budd,  8  Brod.  &  Bing..  177,  it  was 
lield  by  Dallas,  Ch.  J.,  that  "  gross  negligence  is 
where  the  defendant  or  his  servants  hive  not 
taken  the  same  care  of  the  property  as  a  pru- 
dent  man  would  take  of  his  own.''    And  bj 
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Best,  J.,  in  Batson  v.  Denovan,  4  Barn  &  Aid., 
that  ''  they  must  take  as  much  care  of  it  as  a 
prudent  man  does  of  his  own  property." 

In  Grill  ».  The  Greneral  6on  Screw  Collier 
Company,  L.  R.  1,  C.  P.  600,  gross  negligence 
was  hela  to  be  a  relative  term  and  meant  'Hhe 
absence  of  the  care  that  was  requisite  under  the 
circumstances."  It  was  the  absence  of  such 
care  as  it  was  the  duty  of  the  defendant  to  use 
in  the  circumstances  of  the  case. 

In  Beal  v.  South  Devon  R'y  Co.,  supra^  it  was 
held  in  the  case  of  a  carrier  that  ''  gross  negli- 
gence includes  the  want  of  that  reasonable  care, 
skill,  and  expedition  which  may  properly  be 
expected  of  him."  Cromption,  J.,  remarking 
that,  ''for  all  practical  purposes,  the  rule  may  be 
stated.,  to  be  that  failure  to  exercise  reasonable 
care,  skill  and  diligence,  is  gross  negligence." 
To  the  same  effect  is  Briggs  v.  Taylor,  28  Vt.  181, 
and  Shear  &  Red  on  Neg.,  §  16.  AU  substan- 
tially agreeing  with  WiUis,  J.,  in  Lord  v.  Mid- 
land Railway  Co.,  L.  R.  2,  C.  P.  344,  that  ''  any 
negligence  is  gross  in  one  who  undertakes  a 
duty  and  fiails  to  perform  it."  See,  also,  Griffith 
9.  ^pperwich,  28  Ohio  S.  388;  and  Pennsylvania 
Co.  V.  Miller,  35  Ohio  S.  549. 

These  authorities  show  a  strong  tendency  in 
the  adjudications  to  break  down  the  impractica- 
ble distinction  between  what  is  termed  eross 
negligence  and  ordinary  neglieence,  wnich 
some  of  the  cases  hold  to  exist.  The  rule,  how- 
ever, in  this  State  is  well  settled,  that  one  exer- 
cising a  public  employment  is  liable  for  failing 
to  bring  to  the  service  he  undertakes,  that  de- 

Sree  of  skill  and  care  which  a  careful  and  pru- 
ent  man  would,  under  the  circumstances,  em- 
ploy :  and  that  any  stipulation  or  regulation  by 
whicn  he  undertakes  to  relieve  himself  from  the 
duty  to  exercise  such  skill  and  care  in  the  per- 
formance of  the  service,  is  contrary  to  puDlic 
policy,  and  consequently,  illegal  and  void.  In 
our  opinion  telegraph  companies  fall  within  the 
operation  of  this  rule ;  and  that  in  failing  to 
exercise  suoh  care  and  skill  in  the  transmission 
and  delivery  of  messages,  they  become  liable  for 
the  resulting  consequences,  notwithstanding 
their  stipulation  to  the  contrary.  The  right  to 
make  rules  and  regulations  to  govern  the  man- 
agement of  their  business  is  expressly  conferred 
by  statute.  But  such  rules  must  be  reasonable, 
and  if  they  fail  to  accord  with  the  demands  of  a 
sound  public  policy  they  are  void.  Railroad  Co. 
V.  Lockwood,  17  Wall.  357,  21  Wall.  267. 

We  are  also  of  the  opinion  that  the  failure  to 
transmit  and  deliver  tne'message  in  the  form  or 
language  in  which  it  was  received,  is,  prima 
fadej  negligence,  for  which  the  company  is  lia- 
ble; and  that  to  exonerate  itself  from  the 
liability  thus  presumptively  arising,  it  must 
show  that  the  mistake  was  not  attriDutable  to 
its  fault  or  negligence.  This  rule  not  only  rests 
upon  sound  reason,  but  is  fully  sustained  by  well 
considered  cases.  Bartlett  v.  Western  union 
Tel.  Co.,  82  Me.  209;  Rittenhouse  v.  The  Inde- 
pendent Line  of  Telegraph,  44  N.  Y.  263 :  Tyler, 
;  etc.,  «.  The  W.  U.  Tel  Co.,  60  111.  421 ;  Baldfwin 


17.  U.  8.  Tel.  Co.,  45  N.  Y.  744 ;  W.  U.  Tel.  Ca  v. 
Carew,  15  Mich.  525 ;  De  La  Grange  v.  S.  W. 
Tel.  Co.,  25  La.  An.  383 ;  W.  U.  Tel.  Co.  v.  Meek, 
49  Ind.  53  5  Turner  t;.  Hawkeye  Tel.  Co:,  41  Iowa 
458. 

If  the  error  or  mistake  is  attributable  to  at- 
mospheric causes  or  disturbances,  or  to  anj 
cause  for  which  the  company  is  not  at  fault,  it  is 
entirely  within  its  power  to  show  it.  ^  To  re- 
quire the  sender  of  the  message  to  establish  the 
particular  act  of  negligence  or  hunt  out  the 
particular  locality  where  the  negligent  act  oc- 
curred, after  showing  the  mistake  itself;  would 
be  to  require,  in  many  cases,  an  impossibility, 
not  infrequently  resulting  in  enabling  the  com- 
pany to  evade  a  just  liability.  We  are  further 
of  the  opinion  that  the  court  did  not  err  in 
holding,  and  so  instructing  the  jury^  that  the 
message  received  by  the  company  for  transmis- 
sion was  not  obscure  within  the  meaning  of  the 
stipulation  in  the  agreement  under  which  the 
message  was  sent.  It  appeared  upon  its  face 
that  it  related  to  a  business  transactioxi. 
a  transaction  involving  the  purchase  ana 
sale  of  property.  The  company  was,  therefore, 
apprisea  of  the  fact  that  a  pecuniary  loss  might 
result  from  an  incorrect  transmission  *  of  the 
message.  Where  this  appears  there  is  no  such 
obscurity  as  relieves  the  company  from  liability 
for  negligently  failing  tg  transmit  and  deliver 
the  message  in  the  language  in  which  it  was  re- 
ceived. Western  Union  Tel.  Co.  v,  Wenger,  56 
Penn.  St.  ^62 ;  Rittenhouse  v.  Independent  Line 
of  Tel.,  44  N.  Y.  265 ;  Manville  v.  W.  U.  TeL  Co., 
37  Iowa  220. 

Judgment  affirmed. 

Okey,  J. 

The  view  taken  of  this  case  in  the  opinion  of 
the  Chief  Justice  is,  in  my  jud^ent,  wron^. 
In  the  argument  for  the  plaintiff  in  error  in  this 
court,  a  reversal  of  the  judgment  in  the  court 
below  is  sought  upon  three  ffrounds  only.  First : 
It  was  not  shown  that  the  defendant  below 
failed  to  correctly  transmit  the  message  received, 
and  therefore  a  new  trial  should  have  been 
granted.  Second :  The  verdict  is  not  supported 
by  sufficient  evidence,  in  that  the  damages  are 
excessive.  Third:  The  court  erred  in  the 
charge  with  respect  to  the  special  contract. 

I  will  briefly  consider  these  alleged  grounds  of 
error,  but  not  in  the  order  they  are  discussed  by 
counsel. 

1.  As  to  the  special  contract  w  ith  respect  to 
the  message,  set  forth  in  the  statement  of  the 
case.  The  contract,  though  made  in  Canada, 
with  the  Montreal  Telegraph  Company,  applies 
in  terms  "  through  the  whole  course  of  this 
message  on  all  the  lines  by  which  it  may  be 
transmitted."  The  statutes  of*  this  State  (8.  ft 
S.  155, 1  137, 1  S.  <fe  C.  298,  Rev.  Stats.  §  8462^ 
conferring  power  on  telegraph  companies  io 
make  rules  and  regulations^  are  the  same  as  in 
Massachusetts  and  other  states,  and,  according 
to  the  construction  placed  thereon  in  several 
states,  the  stipulations  in  the  special  contract 
in  this  case  are,  with  a  single  exception,  such  Wf 
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telegraph  oompanies  may  lawfully  make.  Grin- 
nell  V.  Telegraph  Co.,  113  Mass.  299 ;  30  Ohio 
St.  657. 

I  am  entirely  satisfied  with  GrinnelPs  case ; 
and  in  asserting  a  principle  inconsistent  with 
it,  this  court  is  oppc^ed  by  the  clear  weight  of 
authority.  2  Thompson  on  Neg.  841.  But  by 
the  contract  relied  on  in.  this  case  a  special 
agreement  could  only  be  made  with  the  superin- 
tendent of  the  company.  To  require  that  one 
desiring  te  make  such  special  agreement  shall 
hunt  up  the  superidtendent.  is  unreasonable, 
and  renders  the  regulation  wnoUy  void.  Tyler 
V.  Telegraph  Co.,  60  111.  421—438,  affirmed,  74 
ni.  188. 

2.  Did  the  plaintiff  in  error  fail  to  correctly 
transmit  and  deliver  the  message  ?  The  answer 
amounte  to  a  general  denial;  at  least,  it  was  so 
regarded  bv  both  parties  during  the  trial :  and 
although.  Quring  tne  charge,  the  plaintiffs  below 
suggested  that  certain  allegations  in  the  petition 
were  not  denied,  the  court  said  to  the  jury  that 
this  was  a  mistake,  and  that  the  jury  must  re- 
gard all  allegations  in  the  petition  as  denied. 
Whether  this  was  strictly  accurate  or  not,  we 
should  under^  the  circumstances,  on  hearing  of 
this  petition  in  error,  regard  the  answer  in  the 
same  way. 

The  court  charged  the  jury  that  the  burden 
was  on  Qriswold  &  Dijnham  te  show  negligence. 
If  that  charffe  was  correct,  the  verdict  was 
wrong^  for  negligence  was  not  proved.  The  de- 
struction of  the  original  message  by  the  tele- 
graph companies  and  two  or  three  other  facts 
relied  on  to  show  such  negligence,  are  wholly 
insuflSioient  te  show  any  negligence  whatever. 
But  the  charee  was  not  correct.  Where  suit  is 
brought  for  a  loss  of  goods  against  the  last  of 
several  connecting  common  carriers,  the 
burden  is  on  such  last  carrier,  on 
proof  that  the  goods  were  lost  or  injured 
in  transit^  to  show  that  the  loss  did  not 
occur  on  his  part  of  the  line.  Laughlin  v.  Rail- 
road, 28  Wis.  204 :  Dixon  v.  Railroad,  74  N.  C. 
588 :  Smith  v.  Railroad,  43  Barb.  226,  affirmed, 
41  N.  Y.  820 ;  2  Daly,  463 ;  Brintnall  v.  Railroad, 
82^  Vt.  665.  The  same  principle  has  been  ap- 
plied, and  I  think  properly  applied,  in  the  case 
of  connecting  telegraph  companies.  De  La 
Orange  v.  Telegraph  Co.,  26  La.  Ann  383.  The 
burden  to  show  by  evdience  that  the  mistake  in 
this  case  was  not  the  result  of  negligence  on  the 

Srt  of  the  agents  of  the  plaintiff  in  error — 
B  proof  showing  thait  the  message  received  by 
the  defendants  in  error  was  not  the  same  as 
when  delivered  to  the  Montreal  Telegraph  Com- 
pany— rested,  therefore,  upon  the  plaintiff  in 
error;  but  it  offered  no  such  proof. 

3.  Were  the  damages  excessive  ?  Cowpland 
was  the  agent  of  Griswold  &  Dunham  to  pur- 
chase and  pav  for  the  seed  in  Canada,  ana  he 
was  to  be  paid  for  his  services  bv  them.  This  is 
so  stated  in  the  petition  and  snown  by  the  evi- 
dence. ^  Cowi)lana  testifies  that  be  did  not  know 
any  mistake  in  the  message  had  been  made  un- 
*M  January  30, 1872,  which  was  after  Griswold 


&  Dunham  had  sustained  all  the  injury  of  which 
they  complain.  But  if  there  is  a  fact  clearer 
than  all  otners  in  the  case,  it  is  that  Cowpland 
ascelrtained  the  misteke  January  5, 1872.  About 
this  there  can  be  no  sort  of  doubt.  Now,  on 
January  5th,  Cowpland  had  not  received  or  paid 
for  a  bushel  of  the  seed,  and  besides  the  seed 
was  then  worth  at  London,  Canada,  one  dollar 
and  forty-five  cents  per  bushel.  He  had  it  in  his 
power,  therefore,  to  prevent  the  larger  part,  if 
not  all  the  loss  sustained  by  his  principals,  which 
loss  they  are  now  shifting  upon  the  telegraph 
company.  This  can  be  justified  neither  in 
morals  nor  law.  Notice  to  Cowpland  on  January 
5,  1872,  was  notice  to  Griswold  &  Dunham. 
Wade  on  notice,  §  672  et  seq.  And  see  2  Thomp- 
son on  Neg.  858.  I  am  of  opinion,  therefore, 
that  a  new  trial  should  have  been  granted  upon 
the  ground  that  the  damages  were  excessive. 
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David  Wert 

V. 

T.  H.  B.  Clutter. 


November  22,  1881. 

1.  Under  the  Act  of  May  5, 1868  (86  Ohio  L.  146),  to 
protect  the  dtlzens  of  Ohio  from  empiricism,  it  is  not 
unlawful  for  a  person  of  good  moral  character  to  practice 
medioiBeand  surgery  for  reward  or  oompen8ation,who  has 
been  engaged  in  the  oontinuons  practice  for  ten  years  or 
more. 

2.  Such  ten  yearn  of  continuous  practice  may  embrace 
time  since,  as  well  as  before,  the  taking  elfisct  of  said 
act. 

8.  It  is  immaterial  whether  the  services  rendered  dur- 
ing such  period  of  practice  were  gratuitous  or  for  com- 
pensation. 

Error  to  the  District  Court  of  Crawford  County. 

The  original  action  was  brought  by  defendant 
in  error  against  plaintiff  in  error  ,to  recover  for 
services  rendered  by  plaintiff  as  a  physician  and 
surgeon,  at  the  reauest  of  the  defipndant.  The 
plaintiff  alleged  that  at  the  time  of  rendering 
the  services,  to  wit :  on  and  after  the  17th  dav  of 
March,  1874,  he  was  a  person  of  good  moral  cnar- 
acter  and  had  been  continuously  engaged  in  the 
practice  of  medicine  for  a  period  of  ten  years  and 
more,  &c.  These  allegations  were  denied  by  the 
defendant. 

On  the  trial  in  the  court  of  common  pleas,  the 
plaintiff  offered  testimony  tending  to  prove  the 
rendition  of  services  as  saleged  in  his  petition, 
and  that  previous  to  such  services  he  had  been 
continuously  engaged  in  the  practice  of  medicine 
for  more  than  ten  years,  but  it  was  not  claimed 
that  he  had  been  so  engaged  for  a  period  of  ten 
years  before  the  1st  day  of  October,  1868 :  and  it 
was  also  admitted  on  the  trial,  that  at  tne  time 
the  alleged    services    were    performed    bv  the 

Slaintiff,  for  the  defendant,  on  the  said  17th  day 
[arch,  1874,  he  the  said  plaintiff  had  not  at- 
tended two  full  courses  of  instructions  and  gradu- 
ated at  some  school  of  medicine,  either  of  the 
United  States  or  some  foreign  country,  that  he 
did  not  have  and  could  not  now  produce  a  certifi* 
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cate  of  qualification  from  any  State  or  county 
medical  society ;  and  that  he  then  was  and  now 
is  a  person  of  good  moral  character. 

Wnereupon  the  defendant,  by  his  counsel, 
asked  the  court  to  charge  the  jury :  "  That  in 
order  to  recover  in  this  case  the  plaintiff  must 
satisfy  the  jury  by  a  preponderance  of  evidence, 
that  prior  to  the  time  the  alleged  services  were 
performed  by  plaintiff^  as  alleged  in  his  peti- 
tion, that  the  said  plaintiff  had  attended  two 
full  courses  of  instruction  and  graduated  at 
some  school  of  medicine  either  of  the  United 
States  or  some  foreign  country ;  or  can  produce 
a  certificate  of  qualification  Ifrom  some  State  or 
county  medical  society ;  or,  that  prior  to  Octo- 
ber 1st,  1868,  he  had  been  continuously  engaged 
in  the  practice  of  medicine,  for  a  period  of  ten 
years."  Which  instructions  the  court  refused  to 
give  to  the  jury,  but  did  charge  the  jury  that, 
*'  K  the  plaintiff  had  been  continuously  engaged 
in  the  practice  of  medicine,  for  a  period  oi  ten 
years  prior  to  rendering  the  services  alleged  in 
his  petition,  and  if  the  services  were  perfermed 
at  the  request  of  the  defendant,  under  a  prom- 
ise of  the  defendant  to  pay  him  therfor,  he  will 
be  entitled  to  recover  what  the  testimony 
shows  the  services  were  reasonably  worth,  with 
interest."  To  which  refusal  to  charge  as  re- 
quested, and  charge  as  given,  the  said  defendant 
excepted. 

A  verdict  and  judgment  were  rendered  for  the 
plaintiff,  which  judgment  was  afterwards  af- 
firmed by  the  district  court. 

This  proceeding  is  prosecuted  to  reverse  the 
judgment  below. 

Finley  &  Swigart  and  S.  R.  Harris,  for  plaint- 
iff in  error. 

Nathan  Jones,  for  defendant  in  error. 

McIlvainb,  J. 

The  only  questions  for  decisibn  in  this  case 
arise  on  the  statute  of  May  5, 1868,  (65  Ohio  L. 
146),  which  is  as  follows :  ''An  act  to  protect 
the  citizens  of  Ohio  from  Empiricism,  and  ele- 
vate the  standing  of  the  medical  profession." 

"Section  I.  That  it  shall  he  unlawful  for 
any  person  within  the  limits  of  said  State,  who 
has  not  attended  two  full  courses  of  instruction 
and  graduated  at  some  school  of  medicine,  either 
of  the  United  States  or  some  foreisn  country,  or 
who  cannot  produce  a  certificate  of  qualification 
from  some  State  or  county  medical  society,  and 
is  not  a  person  of  good  moral  character,  to  prac- 
tice medicine  in  any  of  its  departments  for  re- 
ward or  compensation,  or  attempt  to  practice 
medicine,  or  prescribe  medicine  or  medicines,  for 
reward  or  compensation,  for  any  sick  person  in 
the  said  State  of  Ohio :  provided^  that  in  all  cases 
when  any  person  has  oeen  continuously  engaged 
in  the  practice  of  medicine  for  a  period  oi  ten 
years  or  more,  he  shall  be  considered  to  have 
complied  witn  the  provisions  of  this  act,  and 
that  where  persons  have  been  in  continuous 
practice  of  medicine  for  five  years  or  more,  they 
shall  be  allowed  two  years  in  which  to  comply 
with  suchprovisions." 

"  Sbc.  IL    Any  person  living  in  the  State  of 


Ohio,  or  any  person  coming  into  said  State,  who 
shall  practice  medicine  or  attempt  to  practice 
medicine  in  any  of  its  departments,  or  perform 
or  attempt  to  perform  any  surgical  operation 
upon  any  person  within  the  limits  of  said  State^ 
in  violation  of  Section  one  of  this  act,  shall,  upon 
conviction  thereof,  be  fined  not  less  than  fifty  nor 
more  than  one  hundred  dollars  for  such  offense^ 
and  upon  conviction  of  a  second  violation  of  this 
act,  shall,  in  addition  to  the  above  fine,  be  im- 
prisoned in  the  county  jail  of  the  county  in 
which  said  offense  shall  have  been  committed, 
for  the  term  of  thirty  days,  and  in  no  case 
wherein  this  act  shall  have  been  violated,  shall 
any  person  so  violating  receive  a  compensation 
for  services  rendered;  provided,  that  nothing 
herein  contained  shall  in  any  way  be  construea 
to  apply  to  anyperson  practicing  dentistry." 

'*  Sec.  hi.  This  act  shall  tale  effect  and  be 
in  force  on  and  after  the  first  day  of  October, 
1868." 

The  defendant  in  error  claims,  that  the  admis- 
sion of  his  good  moral  character  excludes  him 
from  the  operation  of  the  statute.  The  letter  of 
the  statute  sustains  this  claim,  but  we  think  the 
evident  intent  of  the  legislature,  bein^  "to  pro- 
tect the  citizens  of  Ohio  from  empiricism,''  as 
declared  in  the  title  of  the  act,  was  to  exclude, 
from  the  profession  of  medicine  and  surgery  all 
persons  who  do  not  possess  both  Qualification  and 
character,  by  making  it  unlawful  for  any  person 
who  has  not  the  prescribed  certificate  or  a 
good  moral  character  to  practice  medicine  for  re* 
ward  or  compensation,  in  construing  the  stat- 
ute in  this  respect,  we  must  substitute  the  dis- 
junctive "or"  for  the  copulative  "and." 

The  principal  question  in  the  case,  however, 
is:  In  order  to  entitle  the  medical  practitioner 
to  reward  or  compensation  for  his  services,  under 
the  proviso  in  the  first  section,  must  it  be  shown 
that  the  period  of  ten  years  of  continuous  prac- 
tice elapsed  prior  to  the  taking  effect  of  the  act, 
or  is  it  sufficient  to  show  that  the  period  was 
complete  at  the  time  of  rendering  the.  service  for 
which  compensation  is  claimed?  By  the  purview 
of  the  first  section  it  is  made  unlawful  for  any 
person  to  practice  medicine  or  surgery  in  the 
State  of  Ohio  for  reward  or  compensation  ^  with- 
out having  graduated  at  a  school  of  medicine,  or 
producing  a  certificate  of  qualification  from  some 
State  or  county  medical  society.  The  evidence 
of  qualification  here  prescribeo  is  without  limit 
as  to  date— it  is  sufficient  that  it  can  be  shown 
to  exist  at  the  time  when  the  right  to  practice 
is  drawn  in  question.  By  the  proviso,  a  period 
of  ten  years  continuous  practice  is  made  exactly 
equivalent,  to  the  evidence  of  qualification -pre- 
scribed in  the  purview ;  and  there  is  no  reason, 
as  far  as  the  protection  of  the  public  is  concerned, 
why  a  different  rule  should  prevail  as  to  the  time 
when  a  person  may  qualify  nimself  for  the  prac- 
tice of  medicine.  If  the  experience  of  an  empi- 
ric,  (the  term  empiric  is  here  used  as  in  the 
statute,  to  mean  a  medical  practitioner  >r ho  has 
not  graduated  in  a  medical  college,  or  has  a  cer- 
tificate of  qualification  from  a  meaical  society,  or 
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has-  not  been  engaged  in  the  continuous  practice 
for  the  period  prescribed  in  the  statute),  for  ten 
consecutive  years  before  the  passage  of  the  act, 
was  sufficient  "to  protect  the  citizens  of  Ohio" 
from  the  evils  to  be  apprehended  from  unskilletl 
practitioners,  the  like  experience,  after  that  date, 
should  also  suffice.  That  thicr  was  the  legislative 
view  is  evident  from  the  language  of  the, proviso. 
"  That  in  all  cases  where  any  person  has  been  con- 
tinuously engaged  in  the  practice  of  medicine 
for  the  period  of  ten  years  or  more,  he  shall  be 
considered  to  have  complied  with  the  provisions 
of  this  act."  In  the  opinion  of  the  majority  of 
the  court,  this  proviso  is  a  clear  declaration,  that 
whenever  the  right  of  a  pjerson  of  good  moral  char- 
acter, to  practice  medicine  or  surgery  for  reward 
or  compensation,  is  questioned,  such  right  may 
then  be  established  by  showing  that  previous  to 
that  time,  he  has  been  continuously  engaged  in 
the  practice  for  ten  years  or  more. 

The  latter  clause  of  the  proviso  "  that  where 
persons  have  been  in  continuous  practice  of  med- 
icine for  five  yearis  or  more,  they  shall  be  allowed 
two  years  in  which  to  comply  with  such  provis- 
ions," does  not  conflict  with  this  view.  We  ad- 
mit that  the  five  years  here  referred  to  must  an- 
te-date the  taking  effect  of  the  act.  But  the 
case  here  provided  for  does  not  exclude  the  em- 

Siric  from  practicing  for  reward  or  compensatipn 
uring  the  two  years  of  probation,  while  the  per- 
son seekine  to  qualify  himself  by  continuous 
practice  subsequent  to  the  taking  effect  of  the 
act  is  debarred  from  reward  or  compensation  un- 
til the  whole  period  of  ten  years  is  completed. 
It  must  be  observed  that  this  statute  does 
not  declare  the  practice  of  an  empiric,  ipso  fadOf 
unlawful,  but  onlv  such  practice  for  reward  or 
compensation.  Tne  provision  in  the  penal  sec- 
tion of  the  act  (section  two)  that  "  in  no  case 
wherein  this  act  shall  have  been  violated,  shidl 
any  person  so  violating  receive  compensation  for 
services  rendered"  does  not  extend  the  inhibi- 
tions of  the  first  section.  Hence,  for  this  reason 
the  judgment  below  could  not  be  disturbed,  as 
the  record  does  not  show  that  the  plaintiff  below 
practiced  for  reward  or  compensation,  after  the  pas- 
sage of  the  act,  until  his  period  of  ten  years  con- 
tinuous practice  was  complete.  But  a  majority 
of  the  court  do  not  put  their  judgment  of  affirm- 
ance on  this  ground ;  but  on  the  broader  grounds 
that  ten  years  of  continuous  practice  of  medicine, 
whether  hefore  or  after  the  taking  effect  of  this 
act,  and  whether  for  compensation  or  not,  relieves 
the  practitioner  from  innibitions  imposed  upon 
empirics  by  its  provisions.  Unquestionably  if 
sucn  period  were  devoted  to  the  practice-  beyond 
the  limits  of  this  State,  such  practitioner 
would  not  be  amenable  to  the  provision  of  the 
statute.  True,  it  may  be  said  that  such  proba- 
tionarjr  practice  is  not  in  violation  of  the  act;  but 
that  circumstance  does  not  add  or  detract  from 
the  knowledge  or  skill  which  the  statute  assumes 
is  gained  from  experience,  and  which  is  deemed 
to  constitute  the  necessary  qualification  of  a 
practitioner. 
We  fully  appreciate  the  forc^  of  the  argument 


on  the  other  side,  that  a  statute  should  not  be  so 
construed  as  to  create  a  right  in  one  who  acts  in 
violation  of  its  provisions.  But  this  rule  of  con- 
struction does  not  apply  in  this  case.  This  stat- 
ute was  not  intended  to  create  a  right  in  an  v  one 
to  practice  medicine.  It  was  simply  intended  to 
prohibit  the  exercise  of  the  right,  (which  before 
was  universal),  by  unqualified  persons.  The 
right  remains  in  all  persons  except  those  from 
whom  it  is  taken  away  by  the  statute,  and  it  is 
not  taken  away  from  a  person  who,  at  any  time, 
has  been  in^he  continuous  practice  for  ten  years 
or  more.  Such  we  think  is  the  manifest  intent 
and  purpose  of  the  act  when  considered  as  a 
whole :  and  the  manifest  purpose  can  not  be  de- 
feated by  any  general  rule  of  construction. 
Judgment  affirmed. 

White,  J.  dissenting : 

The  first  section  of  the  statute  makes  it  un- 
lawful for  any  person  to  practice,  or  attempt  to 
practice  meaicme  for  reward  or  compensation, 
without  having  the  (^qualifications  therein  pre- 
scribed. By  the  proviso  two  classes  of  persons 
are  excepted  from  the  operation  of  the  act :  1. 
Persons  who  have  been  continuouslv  engaged  in 
the  practice  of  medicine  for  a  perioa  of  ten  years ; 
2.  Persons  who  have  been  in  the  continuous  prac- 
tice of  medicine  for  a  period  of  five  years.  The 
last-named  class  is  allowed  two  years  within 
which  to  comply  with  the  prescribed  provisions. 
The  second  section  of  the  act  declares  the  prac- 
tice or  attempt  to  practice  in  violation  or  the 
first  section  an  offense  and  prescribes  the  penalty 
to  be  not  less  than  fifty  nor  more  than  one  hun- 
dred dollars.  For  a  second  offense  imprisonment 
is  added.  The  act  was  passed  May  5th  and  took 
effect  October  1st,  1868.  Its  object  is  declared  to 
be  to  protect  the  citizens  of  Ohio  from  empiri- 
cism, and  it  should  receive  such  construction  as 
will  promote  this  object.  ^  In  the  opinion  of  the 
majority  of  the  court,  this  is  accomplished  by 
the  continuous  violation  of  the  statute  for  a  pe- 
riod of  ten  years,  thus  during  that  time  exposing 
the  citizens  to  all  the  evils  of  empiricism.  The 
claim  is,  as  I  understand  it,  that  ten  years  of 
such  practice  is  by  the  statute  made  equivalent 
to  having  the  other  qualifications  prescribed. 
.  This,  in  effect,  makes  the  statute  operate  to  re- 
ward and  punish  the  same  acts  or  conduct.  To 
this  reasoning  I  cannot  assent. 

The  proviso  embraces  only  the  two  classes 
named,  whb  hacl  been  engaged  in  practice  five 
and  ten  years  respectively  at  the  time  the  act 
took  effect,  and  was  intended  solely  for  their 
benefit. 

Okey,  C.  J.  concurs  in  the  foregoing  dissent- 
ing opinion. 


■♦-•• 


''Lord    EUenborouffh   showing   some    impa- 


tience  at  a  barristers  speech,  the    gentleman 


long  time ;  but  you  may*  proceed.' " — 
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SUPREME  COURT  OP  OHIO. 


James  Morgan,  Superintendent  of   the  Cin- 
cinnati Work  House, 

V. 

William  Nolte. 


April  19,  1881. 

1.  Tbe  only  limitations  to  the  creation  of  offences  by 
the  Qeneral  Assembly,  are  the  guarantees  contained  in 
the  BUI  of  Righto. 

2b  These  goarantees  are  not  infringed  by  sec.  2106  of 
the  ReyisedlStalutes,  which  authorises  cities  and  villages 
to  provide  for  the  punishment  of  known  thieves,  pick- 
pockets, watch-atnirors.  eta 

8.  An  ordinance  under  this  statute,  providing  for  the 
pnnishmentjod^  .any  known  thief  found  in  the  municipal- 
ity, is  valid. 

Error  to  the  Probate  Court  of  Hamilton  County. 

William  Nolte  having  been  sentenced  and 
committed  to  the  work  house,  by  the  Police 
Court  of  Cincinnati,  sent  out  a  writ  of  habeas 
corpus  from  the  Probate  Court  of  Hamilton 
County  affainst  James  Morgan,  Superintendent 
of  the  Work  House,  to  obtain  his  discharge 
from  custody. 

The  return  showed  that  Nolte  was  held  in  cus* 
tody  under  a  commitment  from  the  police  court 
issued  in  pursuance  of  his  conviction  and  sen- 
tence b^  tnat  court.  A  certified  transcript  of  the 
proceedings  in  the  police  court  was  also  made 
part  of  the  return,  from  which  it  appears  that  a 

groeecution  was  instituted  in  said  court,  by  the 
ity  of  Cincinnati  asainst  Nolte  upon  an  affida- 
vit containing  the  following  charge  : 

''That  one  William  Nolte,  on  the  21st  day  of 
December,  A.  D.  1880,  at  the  city  and  xx>unty 
aforesaid,  being  a  known  thief,  was  found  in  the 
city:  contrary  to  the  ordinance  of  said  city." 

Tne  defenoant  pleaded  not  guilty^  to  the  charge, 
and  on  the  trial  naving  waived  a  jury  was  tried 
to  the  courL  The  court,  after  hearing  the  testi- 
mony, found  him  guilt/  and  ordered  that  he  be 
committed  to  the  work  house  for  the  term  of 
thirty  days. 

On  the  return  to  the  writ  of  Habeas  Corpus 
the  probate  court  ordered  the  discharge  of  Nolte 
from  "the  custody  of  the  superintendent  of  the 
work  house. 

The  object  of  the  present  petition  in  error  is 
to  obtain  the  reversal  of  this  order.  On  account 
of  the  public  interest  involved  in  the  Question, 
and  owing  to  the  fact  that  conflicting  aecisions 
have  been  rendered  on  the  question  by  judges  oi^ 
the  court  of  common  pleas,  the  petition  in  error 
has  been  allowed  directly  to  the  probate  court. 

John  8.  Murphy,  for  plaintiff  in  error. 
Walter  T.  L(^an,  for  defendant  in  error. 

Whitb,  J. 

The  only  question  submitted  in  this  case  is 
whether  the  council  of  the  city  was  authorized 
to  create  the  offence  of  which  the  accused,  Nolte^^ 
was  convicted. 

The  ordinance  is  not  made  part  of  the  record) 
but  it  is  admitted  that  the  cnarge  is  in  accord- 


ance with  the  ordinance.  If  it  were  not  so  ad- 
mitted, it  must  be  presumed  in  the  absence  of 
any  showing  to  the  contrary  in  the  record. 

For  the  authority  of  the  city  council  in  the 
matter,  we  are  referred  to  section  2108  of  the 
Revised  Statutes.  That  section,  among  other 
things,  provides,  that  the  council  shall  have 
power  "to  provide  for  the  punishment  of  any 
vagrant,  common  street  besgari  common  prosti- 
tute, habitual  disturber  of  the  peace,  known 
pickpocket^  gambler,  burglar,  thief,  watch-stuf- 
fer,  ball-game  player,.a  person  who  practices  any 
trick,  game  or  device  with  intent  to  swindle,  a 
person  who  abuses' his  family,  and  any  suspicious 
person  who  cannot  give  a  reasonable,  account  of 
nimself." 

One  of  the  classes  of  persons  aeainst  whom 
the  council  was  authorized  to  provide,  was  known 
thieves.  The  account  was  found  to  be  of  this 
class.  The  charge  on  which  he  was  convicted 
was  that  of  being  a  known  thief  and  found  in  the 
city  of  Cincinnati,  contrary  to  the  ordinance  of 
the  city..  No  question  arises  on  the  evidence, 
and  the  proof  must  be  presumed  to  have  been 
sufficient.  That  the  creation  of  the  offence  was 
authorized  by  the  statute  we  entertain  no  doubt. 
The  statute  declares  that  the  council  shall  have 
power  to  provide  punishment  of  anv  known  thief. 
This  brings  us  to  tne  question  whether  the  en- 
actment of  the  statute  is  within  the  power  con- 
ferred upon  the  general  assembly. 

The  only  limitations  to  the  creation  of  offences 
by  the  legislative  power  are  the  guarantees  con- 
tained in  the  Bill  of  Rights,  neither  of  which  is 
infringed  by  the  statute  in  question.  It  is  a 
mistake  to  suppose  that  offences  must  be  confined 
to  specific  acts  of  commission  or  omission.  A 
general  course  of  conduct  or  mode  of  life  which 
is  prejudicial  to  the  public  welfare  may  likewise 
be  prohibited  and  punished  as  an  ofbnce.  Such 
is  tne  character  of  the  offence  in  question. 

The  case  of  Byers  v.  Commonwealth,  (42  Penn. 
St.  89),  cited  and  relied  upon  by  counsel  in  this 
case,  has  no  direct  bearing  on  the  question  now 
under  consideration.  The  question  there  was 
whether  the  Act  of  March  13,  1862,  of  the  State 
of  Pennsylvania,  authorizing  the  summary  con- 
viction, without  a  iury,  of  professional  thieves, 
&c,j  was  valid  undfer  the  constitution  of  that 
State.  The  act  under  consideration*  in  that  case 
is  found  in  Brightly's.  Purdon's  Dig.^  vol.  l,.'p. 
346,  §  168.  The  act  was  held  constitutional,  and 
the  opinion  in  the  case  contains  a  learned  sum- 
mary of  the  law  of  England  and  of  Pennsylva- 
nia on  the  subject. 

The  case  of  the  People  v.  McCarthy  (46  How, 
Pr.  97)  involved  a  simuar  question  ansinj;  undefr 
a  statute  of  New  York.  The  constitutionality 
of  the  statute  was  also  upheld  in  that  case. 

In  the  present  case  no  such  question  arises. 
The  accused,  under  our  law,  was  entitled  to  a 
trial  by  jmry  as  the  punishment  of  the  offence 
involved  imprisonment.  Rev.  Stats.,  §§  1788, 
1819.  He,  however,  waived  a  jury  and  con- 
sented to  be  tried  by  the  court. 

At  common  law  a  common  scold  was  indiota- 
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ble;  80,  also,  a  common  barrator;  and  by  various 
English  statutes  summary  proceedings  were 
authorized  against  idlers,  vagabonds,  rogues  and 
other  classes  of  disorderly  persons.  See  Ste- 
phens' Dig.  of  Grim.  L.,  Art.  193.  In  the  sever- 
al states  in  this  country  similar  offences  are 
created.  In  some  of  the  states  it  is  made  an 
offence  to  be  a  common  drunkaid,  a  common 
gambler,  a  cong^mon  thief,  each  state  defining 
the  offences  according  to  its  own  view  of  public 
policy.  The  *  case  of  The  Commonwealth  v. 
Hopkins,  (2  Dana  418),  was  the  prosecution  of  a 
person  for  being  a  common  gambler;  of  World 
V.  The  State,  (50  Md.  49),  for  being  a  common 
thief. 

In  such  cases  the  offence  does  not  consist  of 
particular  acts,  but  in  the  mode  of  life,  the 
habits  and  practices  of  the  accused  in  respect  to 
the  character  or  traits,  which  it  is  the  object  of 
the  statute  creating  the  offence  to  suppress. 

The  order  of  the  probate  court  discharging 
the  defendant  in  error  from  custody  is  reversed. 

[This  case  will  appear  in  37  0.  S.] 


^  *  ♦ 


SUPREME  COURT  OP  OHIO. 


Mary  Panning 
The  Hibernia  Insurance  Co. 


November  22,  1881. 

1.  The  plaintiff  may.  in  reply  to  new  matter  set  up 
in  tlie  answer  by  way  of  defense,  allege  any  new  matter, 
not  inoonsistent  with  the  petition,  which  in  law  oonsti- 
tntes  an  answer  to  the  new  matter  relied  on  by  the  de- 
fendant. 

2.  If  the  plaintiff  relies  on  a  record  of  a  former  adju- 
dication of  the  same  matter  set  up  in  an  answer,  as  an 
estoppel,  he  should  plead  such  former  Judgment.  It  is 
not  admissible  in  evidence  under  a  general  or  special 
denial  of  the  new  matter  contained  in  the  answer. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

This  case  was  taken  out  of  its  order  to  be 
heard  with  Mary  Fanning  v.  The  Hibernia  In- 
surance Co.  just  reported.  That  action  was  to 
recover  on  a  note  and  mortgage  given  for  stock 
in  said  company,  while  its  promoters  were  en- 
gaged in  placing  the  amount  of  stock  required 
Dj  its  charter,  as  preliminary  ix>  its  organiza- 
tion. This  action  is  to  recover  upon  a  note  ex- 
ecuted by  said  Mary  Fanning  to  said  company 
to  pay  an  assessment  upon  said  stock,  madle 
some  two  ^earS  after  the  company  commenced 
doing  business,  on  account  of  losses  incurred  in 
the  Chicago'  fire.  This  note,  in  addition  to  an 
assessment  of  33  per  cent,  on  the  $3,000  of  capital 
stock,  included  one  years  interest  on  the  note 
involved  in  the  case  just  reported,  and  was  for 
$1,170.  The  same  aefenses  were  made  to  the 
payment  of  this  note,  as  to  the  former  one  of 
$3,000. 

At  the  time  the  case  was  tried,  final  judgment 
had  been  rendered  in  the  former  case,.and  a  pe- 
tition in  error  was  pending  to  reverse  the  same. 
The  record  in  that  case  was  offered  in  evidence 


in  this  case  without  being  pleaded,  as  a  bar  to 
the  defenses  set  up  in  this  action.  It  was  ad- 
mitted against  the  objection  of  defendant  below. 
The  court  charged  the  jury  that  the  record  in 
that  case,  was  conclusive  evidence  that  there 
was  a  consideration  for  that  note,  and  that  if 
there  was  no  fraud  in  obtaining  the  former  note, 
there  was  none  in  obtaining  the  one  now  suea 
on.^  The  trial  resulted  in  a  verdict  for  the 
plaintiff  below,  followed  by  the  overruling  of  a 
motion  for  a  new  trial.  Some  of  the  errors  as- 
signed are,  the  overruling  of  the  motion  for  a  new 
trial,  the  admitting  in  evidence  the  record  of 
the  former  case,  and  in  chareing  that  it  was  con- 
clusive in  this  as  to  the  allertd  want  of  con- 
sideration and  as  to  fraud  in  obtaining  it.  The 
bill  of  exceptions  sets  out  all  the  evidence. 
This  proceeding  is  to  obtain  a  reversal  of  the 
judgment  of  the  courts  below. 

Johnson,  J. 

The  petition  was  upon  a  promissory  note  for 
the  recovery  of  money  only.  The  answer  sets 
up  new  matter  as  defenses,  among  them,  facts 
snowing  want  of  consideration,  and  fraud  in  pro- 
curing the  note.  The  reply  denied  each  of  the 
allegations  contained  in  the  answer. 

On  the  trial,  and  as  a  bar  to  the  defenses  above 
stated,  the  record  in  the  former  suit  was  intro- 
duced, and  the  court  charged  the  jury  that  it 
was  conclusive  upon  the  defendant,  both  as  to 
the  question  of  fraud,  and  want  of  considerar 
tion. 

The  Code,  Sec.  101,  provides,  that  the  plaint- 
iff mav  demur  to  an  answer,  or  where,  as  in  this 
case,  it  contains  new  matter, "  he  may  reply  to 
such  now  matter,  by  denying  either  generally 
or  specifically  each  allegation  controverted  by 
him,  and.  he  ma^  allege  *  *  *  i^^y  ^^^ 
matter,  not  inconsistent  with  his  petition  con- 
stituting an  answer  in  law  to  such  new  matter." 
To  this  reply  the  defendant  may  demur.  The 
answer  contained  new  matter  by  way  of  defense. 

K  the  former  adjudication  was  a  bar  to  this 
new  matter  of  defendant,  it  was  new  matter,  not 
inconsistent  with  the  petition,  which  could  nave 
been  set  up  by  reply. 

The  defendant  could  then  have  demurred.  In 
this  way  there  would  have  been  presented  to  the 
court,  a  question  of  law.  The  code  therefore  fur- 
nishes an  opjportunity  to  plead  the  former  adju- 
dication. The  object  of  requiring  pleadings  in 
writing  is  to  advise  the  opposite  party  of  the 
facts  constituting  their  respective  claims  and 
defenses.  This  object  is  defeated  by  allowing 
the  record  to  be  offered  in  evidence  without  no- 
tice by  pleading,  that  it  is  relied  on,  after  the 
defenaant  had  offered  in  evidence  the  facts  con- 
stituting his  defense. 

The  former  adjudication  is  new  matter  which 
the  code  practice  requires  should  be  pleaded.  It 
is   matter  expoet  facto,  and  should  be  specially 

S leaded  so  that  the  court  may  as  matter  of  law. 
ete)*mine  as  to*  its  effect.  This  was  the  settlea 
rule  at  common  law,  wherever  there  was  an 
•pportunity  to  plead  such  former  adjudication. 
The  code  having  furnished  that  opportunity  to 
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plead  it,  we  think  the  record  was  inadmissible  as 
evidence.  Vooight  v.  Winch,  2  B.  <&  Aid.  6^. 
Brazil  v.  Isham,  12  N.  Y.  9,  17 ;  Pomerojr-on 
Rem.  A  Sec-  702;  Clink  v.  Thurnton,  47  Col.  21 ; 
Ransom  v,  Stanberry,  22  Iowa,  334 ;  Phillips  v. 
Van  Shaick,  37  Iowa,  ^9;  2  Smiths  Lead  Cases, 
Notes  629,  630,  631;  Gray  v.  Massie,  17  Vt.  419; 
Lock  wood  V.  Wildman,  18  Ohio,  430. 

Judgment  reversed. 

[This  case  will  appear  in  37  O.  S.] 


^i<^^  oj  ^€Ci^ioi4<^. 


IOWA. 


{Supreme  Cburi,) 


Gates  v,  Ballou   and   others     Oct.  21,  1881. 

Mocha/dufi  Lien, — One  who  has  an  interest  in 
land,  not  made  a  party  to  a  proceeding  to  fore- 
close a  mechanic's  lieu  thereon,  cannot  be  bound 
by  such  proceeding ;  and  if  the  effect  will  be  to 
cast  a  cloud  upon  nis  title,  he  may  maintain  an 
action  to  restrain  the  sale  under  the  lien  and 
show  that  as  to  him  it  is  no  lien. 

The  language, ''  I  hereby  agree  that  you  shall 
have  a  mechanic's  lien  until  the  same  is  paid," 
used  by  an  owner  in  a  contract  for  a  lien,  will 
not  be  construed  as  a  waiver  of  the  statute  of 
limitations  as  to  right  to  enforce  such  lien. 

Lavbrbnz,  Adm'r,  etc.,  v.  C,  R.    L   &   P.    R. 
Co.    Oct.  21,  1881. 

RaUroad  accident — Negligence. — Where  a  party 
voluntarily  goes  upon  a  railroad  track  where 
there  is  an  unobstructed  view,  and  fails,  without 
excuse,  to  look  or  listen  for  danger,  he  is,  as  a 
inatter  of  law,  guilty  of  negligence,  and  not  en- 
titled to  recover  for  damages  he  may  sustain  by 
reason  thereof  from  a  pasain^  train.  But  where 
the  view  is  obstructed,  so  it  is  difficult  to  know 
of  the  approach  of  the  train,  or  there  are  com- 
plicating circumstances  calculated  to  deceive  or 
throw  him  off  his  guard,  the  question  is  one  for 
the  jury. 

Question  as  to  whether  deceased  plaintiff's  in- 
testate was  guilty  of  contributory  negligence, 
hddf  to  have  been  properly  submittea  to  the 
jury. 

Certain  special  findings  were  requested  by 
defendant,  to  which  the  jury  returned  answers 
that  they  *'  did  not  know  "  or  ^^  could  not  tell." 
HMj  that  as  the  answers,  had  they  been  in 
favor  of  the  defendant,  would  not  have  been  in- 
consistent with  the  general  verdict  rendered, 
the  indecisive  answers  were  no  ground  for  re- 
versaL 


FuBMAK  V.  C,  R.  L  4  P.  R.  Co.    Oct.  22, 1881. 

Oommon  carrier — Attadiment — Goods  belonging 
to  the  wife,  and  consigned  to  her  at  Atchison, 
Kansas,  were  deliverea  to  a  carrier  at  Chicago 


by  the  husband,  who  had  authority  to  so  deliver 
the  same  and  contract  for  their  transportation. 
After  their  delivery  to  the  carrier,  they  were  at- 
tached in  an  action  against  the  •  husband  and 
taken  possession  of  by  an  ofiicer,  and  upon  the 
husband  going  to  the  office  of  the  carrier  to  di- 
rect a  change  of  place  of  shipment,  he  was  in- 
formed of  the  attachment,  ana  after  such-  notice 
had  ample  time  to  assert  plaintiff's  right  to  the 
goods.  Heldj  that  upon  such  showing  a  verdict 
against  the  carrier  for  failure  to  deliver  the 
goods,  pursuant  to  the  contract  for  their  carriage, 
should  be  set  aside  as  against  evidence. 

Pennington  v.  Jones.    Oct.  22,  1881. 

(TTOwvng  crape — Mortgage, — A  mortgage  upon 
crops  to  be  sown  or  planted,  to  be  valid  as  against 
third  persons,  should  at  least  specify  the  year  or 
term  during  which  the  crops  are  to  be  grown. 

A  chattel  mortgage  described  the  property  as 
^*  about  50  acres  of  wheat,  20  acres  of^  oats ;  also 
12  acres  of  barley  and  20  acres  of  corn ;  also  two 
acres  of  buckwheat,  to  be  sowd  and  raised  on  the 
land  leased  of  Barber  McDowell,  and  now  occu- 
pied by  said  W.  A  McDowell,  lyin^  and  being 
m  section  seventeen  (17,)  in  township  of  Ingham, 
in  said  Franklin  county.  *  *  *"  Heldy  that 
the  description  was  too  indefinite  and  uncertain, 
and  was  not  valid  as  to  third  persons. 

SOUTH  CAROLINA. 


{Sitpreime  Court,) 

Hammond  v.  Port  Royal  and  Augusta   Rail- 
way Co.    1881. 

1.  Eeiate  uwm  condition — Deed — Intention — (hurt 
and  Jury. — Tne  intention  of  the  parties  to  a  deed, 
as  to  whether  an  estate  upon  condition  has  been 
created,  must  be  determined  by  the  court  from 
the  deed  itself,  and  should  not  "be  submitted  to  a 
jury. 

2.  Conditian  eubseauent — Breach. — A  deed  con- 
veyed a  strip  of  land  to  a  railroad  companv,  to 
them,  their  successors  and  assigns  forever,  "pro- 
vided always,  and  this  deed  is  upon  the  express 
condition,"  that  a  certain  system  of  drainage 
was  to  be  kept  up  by  the  railroad  company. 
JHddj  that  this  created  a  condition  subsequent 
in  deed,  and  voidable  by  the  grantor  upon  con- 
dition broken. 

3.  Forfeiture—Entry  or  CZatm.— But  no  action 
for  recovery  of  the  land  could  be  brought  by  the 
grantor  until  he  had  made  entry  upon  the  land 
after  condition  broken,  or  made  claim,  if  entry 
was  impossible. 

4.  Ibid— Waiver  — Intention,  — Whether  the 
grantor  had  waived  his  right  to  enforce  a  forfeit- 
ure, is  a  question  of  intention  depending  upon 
the  facts,  and  was  properly  submitted  to  the 
jury. 

0.  Sailroade-'PubUc  jxrftcy.— Public  policy 
does  not  forbid  a  railroad  corporation  from  ac- 
cepting land 'for  its  road-bed  upon  such  condi- 
tiomi — conditions  reasonable  and  possible  to  be 
performed. 
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VERMONT. 


(Si4>reme  Oourt.) 


Newbll  V.    Whitchbr.    1881. 

1 .  Trespass — Illegal  entrance  into  visitor^ s  chamber. 
— The  private  8leei)ing-room  of  a  visitor  is  ab- 
Boluiely  and  exclusively  her  own  possession,  and 
any  uniustifiable  entrance  therein  is  a  trespass. 

2.  AssatUt — Approaching  bed  of  chaste  tooman  and 
soliciting  intercourse. — The  approach  to  the  bed  of 
a  chaste  woman,  and  the  leaning  over  her  therein 
witl^  the  solicitation  for  illicit  sexual  intercourse 
is  an  as^ult. 

Miner  v.  Wood.    1881. 

1.  Mortgages — Fbredosure — Parties — Mortgagor 
having  passed  titfe.— When  a  njort^agor  has 
parted  with  his  entire  right  and  title  in  an 
equity  of  redemption,  in  a  proceeding  merely  to 
foreclose  such  equity,  and  not  seeking  a  personal 
judgment  against  nim,  such  mortgagor  is 
neither  a  necessary  nor  proper  party.  Story  on 
Eq.  PL  §  197 ;  2  Jones  on  Mort.  §§  1402-1404, 
364,  366 ;  6  Paige,  343;  2  N.  J.  Eq.  405. 

2.  Mortgager  deceased. — ^The  mortgagor  being 
deceased,  it  was  the  dutv  of  the  aefendant  to 
suggest  to  the  court,  by  plea  or  otherwise,  such 
facts  that  might  require  the  court,  in  its  discre- 
tion, to  make  his  representative  a  party  defend- 
ant. 


Corliss  i;.  Smith.    1881. 

1.  Notice — Vicious  animal — A^eruy. — When  one 
employs  an  agent  to  control  his  mrm  and  the 
property  thereon,  the  agent's  knowledge  of  the 
vicious  habits  of  a  dog  owned  and  kept  by  the. 
principal  on  the  farm  is  the  knowleoge  of  the 
principal ;  and  evidence  which  tends  to  show 
that  the  agent  had  such  knowledge  is  admissi- 
ble in  an  action  against  the  principle  for  dam- 
ages caused  by  the  dog. 

2.  Other  &rvante.— -Evidence  tending  to  show 
that  the  other  servants  knew  of  the  dog's  evil 
propensity  is  admissible  to  prove  such  propen- 
sity; and  being  admissible  the  court  will  not 
presume  that  the  jury  made  an  illegitimate  use* 
of  it. 

3.  Oionership  of  Animal — The  defendant's 
agent,  wi|;hout  express  authoritjr,  purchased  the 
dog ;  and,  there  being  a  conflict  in  the  testimony 
as  to  whether  the  defendant  ratified  the  purchase, 
it  was  properly  submitted  to  the  jury  to  decide. 

KENTUCKY. 


{Qmrt  of  Appeals.) 

FiTzpATRicK  V.  Todd,  Ac.    Filed  Oct.  16,  1881. 

Supersedeas  bond,  executed  by  personal  representative, 
binds  him  *'  to  pay  the  damages  and  ooBts  of  the  appeal 
and  the  judgment  in  ease  of  affirmance  dut  of  the  assets 
which  have,  or  may  come  to  his  hands  in  due  oourse  of 
administration." 

But  such  a  bond  does  not  bind  the  personal  represent^ 


tiveorhis  saretiee  penonaUy.  ezoept  as  against 
which  are  in  or  may  come  to  nis  huida. 


8Ain>BBS  V,  MiLf^KBL    Filed  Oct.  16,  1881. 

Ante-nuptial  contract  in  writing,  and  settlement  upon 
the  wife  in  pursuance  thereof,  is  sustained,  in  this  case, 
against  the  claims  of  creditors.    Held, 

"  If  a  husband  yoluntarily  enters  into  a  contract  to 
make,  or  does  malce,  a  settlement  upon  his  wife  in '  dis- 
charge of  an  obligation  arising  out  of  the  reception  of  her 
property,  under  an  agreemenfmade  before  its  receipt  or 
reduction  to  possession,  such  as  the  chancellor  would,  on 
her  application ,  make  on  her,  neither  the  contract  nor 
the  settlement  would  be  regajrded  as  fraudulent  against 
creditors." 


Gravsb  V.  McOuiRB,  Hkjc  a  Ck>.    Filed  Oct.  20,  1881. 

1.  The  promise  of  a  bankrupt,  after  filing  liis  petition 
but  before  obtaining  a  discharge  in  bankruptcy,  to  pay  a 
note,  being  without  considerMion,  cannot  be  made  the 
foundation  of  an  action. 

2.  A  new  promise  to  pay  a  debt  already  existing,  oan- 
not  be  made  the  foundation  of  an  action. 

NEW  YORK. 


{Cburt  of  Appeals,) 

Lasher  rt  al.  v.  The  St.  Joseph  F:  A  M.  Ins,  Go.    Oo- 
tober  18, 1881. 

JFire  Insurance.— It.  who  held  personal  property  nnder 
a  contract  to  purchase  from  S.  and  L.,  which  proyided 
that  the  title  should  not  pass  until  the  purchase  price  was 
paid,  procured  a  policy  tnereon,  loss  payable  to  8.  and  L., 
as  **  tneir  interest  may  appear,"  representing  that  the 
property  was  hers.  The  policy  provided  that  it  should 
be  void  if  the  interest  of  the  assured  was  not  truly  stated 
therein.  At  the  time  the  property  was  destroyed  the  par- 
ciiase  price  had  not  been  ruUy  paid.  Hetd,  Tnat  the  pol- 
icy  was  void,  and  that  the  necessity  for  a  true  statement 
of  plaintiff 's  interest  was  not  obviated  by  making  the  loss 
payable  to  8,  and  L.,  as  their  interest  imght  appear. 


RoDOEBs  V.  The  People,    October  11, 1881. 

Burglary— IndietmenL-^In  an  indictment  for  an  attempt 
at  burglary,  where  the  offense  charged  consists  in  an  at- 
tempt to  break  into  the  room  of  a  guest  in  i^  hotel,  the 
premises  should  be  described  as  the  a  welling  house  of  the 
landlord,  and  not  that  of  the  guest. 

PiBB  V.  Oeoroe.    October  4, 1881. 

09rpor<UUm»—TrusteeSr'JS!videnee.—An  action  to  enforce 
the  personal  liability  of  a  trustee  of  a  manufacturing 
corporation  on  the  ground  of  a  fftilnre  to  make  a  report, 
or  £>r  making  a  iklse  one,  may  be  maintained  by  an  as- 
signee of  a  debt  of  such  corporation. 


Salter,  Admr*x  v.  The  Utica  A  B.  R.  R  R.  Oo.    October 

11,  1881. 

Interest— 0)sts.— In  actions  for  causing  death  l^  wrong- 
ful act,  negligence  or  default,  the  rate  of  interest  is  gov- 
erned by  the  statute  regulating  interest  in  force  when 
the  damages  are  ascertained  bv  verdict. 

The  proviso  in  jf  1,  Chap.  698,  Laws  of  1879,  has  no  ap- 
plication to  torts. 

In  the  absence  of  proof  that  the  sum  charged  was  frand- 
ulently  or  collusivelv  exaggerated,  or  more  than  tke 
usual  trade  price  at  tne  place  of  plaintiff's  residence  for 
such  services,  it  is  proper  to  tax  printing  disboisements 
at  the  amount  paio. 

Stort,  Reo'r  v.  Hamilton.     October  18, 1881. 

JFbrtfoIoattre. — On  sale  under  fbredosure  by  advertise- 
ment the  terms  of  sale  provided  that  the  premises  should 
be  sold  free  and  dear  of  all  incumbrance,  and  that  the 

{purchaser  should  pay  off  another  mortgage.    JETdld,  that 
here  was  nothing  in  the  statute  prohibiting  such  terms, 
And  that  they  were  proper. 
Parol  evidence  is  admissible  in  an  action  for  sorplns 
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moiiejB  to  prove  the  conditions  of,  saoh  sale  and  the' 
■mount  bid.  The  affldayits  are  but  prima  fade  evidence 
of  the  facts  stated,  and  may  be  oontroyerted. 


CALIFORNIA. 


(Supreme  Court,) 

JmrrmBB,  ADMiNiflmiATOR  v.  Cook  et  ai..    Sept.  21, 1881. 

Martff€iffe--'F\freeU>mire-^I\irtiea.^A  decree  of  foredos- 
nxe  of  a  mortgage  does  not  affect  purchasers  fh>m  the 
mortgagor,  who  are  not  made  parties  to  the  action,  such 
purchasers  having  acquired  their  rights  prior  to  the  com- 
mencement cf  the  foreclosure  suit. 

J9m)lefnenial  wmplaifU^-StattUeo/  <tmt(a<ioiu.— Persons 
in  whose  favor  the  statute  of  limitations  has  run  cannot, 
by  supplemental  complaint  filed  in  an  action  commenced 

Ssinst  their  grantor  within  time,  be  deprived  of  the  ben- 
t  of  the  plea  of  such  statute.  Grantees  of  a  mortgagor 
have  the  right,  independent  of  their  grantor,  to  plead 
the  statute  of  limitations. 

Aifiplemenfa/  eomplai$U  iB  a  new  action  <u  to  new  parties, 
—A  supplemental  complaint  is  a  continuance  of  the 
oiiginai  action  as  to  the  original  defendant,  but  is  the 
commencement  of  a  new  action  as  to  parties  brought  in 
l^  the  supplemental  complaint. 

JSxtSn^fmikmeni  of  mortgage  bj/  <im0.— The  lien  of  a 
mortgage  is  extinguished  oy  the  lapse  of  the  period  of 
limitation  provided  for  bringing  suit  to  foreclose  it. 

Jab  pendens  (Per  McKinstry,  J.)— The  grantee,  after 
foreoloBure  brought,  of  a  party  whose  deed  from  the 
mortgagor  had  Dteen  recorded  prior  to  the  commence^ 
ment  ox  foreclosure  proceedings,  is  not  affected  by  the 
filing  of  a  to  pendens,  such  person  (grantor)  not  having 
been  made  a  party  to  the  fbredosure  suit. 


UNITED  STATES  COURTS. 


(Southern  Diatriet  qf  Ohio— Eastern  Division,) 

The  December  term  of  the  District  and  Cir- 
cuit Courts  opened  on  Tuesday  morning  of  this 
week,  with  Judges  Baxter  and  Swing  present. 

The  Grand  Jury  was  empannelled  and  entered 
upon  active  duty. 

Judge  Baxter  at  once  proceeded  to  call  the 
Bauity  Docket,  which  contained  nineteen  cases. 
A  larse  number  were  continued. 

Juage  Swinff  called  the  Circuit  Court  Docket, 
and  empannelled  a  jury  in  the  case  of  The  Min- 
neapolis A  St.  Louis  Railway  Company  v.  The 
Columbus  Rolling  Mill  Company.  The  amount 
involved  is  $32,000.  Messrs.  Olds  A  Critchfield 
represent  the  plaintiff:  Messrs.  Harrison,  Olds 
ft  Mmh  the  defence.    Case  still  on. 

The  Courts  opened  in  the  new  rooms,  corner 
State  and  Fourth  streets.  There  was  no  little 
comment  on  the  question  of  the  stinted  quarterr 
into  which  the  United  States  officers  were 
crowded  to  transact  business.  The  Judges  did 
not  hesitate  to  convey  in  plain  and  emphatic 
huiguage  that  it  was  a  humiliating  sight  to  see 
the  Government  quartei^  so  fEU*  oeneath  what 
they  should  be.  About  the  only  virtue  appar: 
ent  was  an  air  of  cleanliness,  owing  to  every- 
thing being  new*.  The  location  is  out  of  the 
way,  on  a  side  street  so  to  speak,  over  a  corner 
gzocerv,  and  cramped  in  every  wav. 

William  C.  Howard,  Clerk:  Cnanning  Rich- 
ards, Esq.,  District  Attorney;  Marshal  Joseph  C. 
Ullezy,  with  other  officers  of  the  Court  in  Cin- 


cinnati,   were    present   to  join  with  the  local 
officers,  in  attending  upon  tne  courts. 


♦  #  ♦ 


SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lonoworth, 
Judges. 

Tuesday,  December  6, 1881. 

OBNISRAL  DOCKET. 

No.  181.  John  Weaver  v,  WllUam  E.  Camahan.  Error 
to  the  District  Ck>art  of  Butler  Ck>ant7. 

liONOWORTH,  J. 

1.  Where  plaintiff  sues  to  recover 4he  value  of  Bervicea 
rendered,  and  defendant  admits  the  rendition  ol  the  ser- 
vices, but  denies  the  value  to  be  as  ereat  as  daimed,  and 
avers  that  it  does  not  exceed  a  certain  speoifled  amount, 
it  is  error  to  render  a  judgment  in  plaintiff's  fiivor  for 
such  amount,  and  continue  the  cause  for  trial,  to  deter^ 
mine  the  further  value  of  such  services, 

2«  Where  defendant,  in  such  case,  denies  the  rendition 
of  the  services  and  further  alleges  that,  even  if  thev  had 
been  rendered,  they  would  have  been  woith"'  a 
specified  sum  and  no  more,  and  the  court  theredpon, 
without  (rial  had,  erroneously  renders  Judgment  against 
him  for  such  amount :  the  Judgment,  if  acquiesoeci  in  by 
defendant,  is  final  ana  a  bar  to  further  proceedings. 

8.  Section  876  of  the  Code,  as  amended  March  18th, 
1872,  (60  O.  L.  44),  appplies  only  to  cases  where  a  part  w 
the  eencM  or  ooMees  o/  ai±Um  is  admitted  and  part  aenied. 
(Moore  v,  Woodside  et  al,  26  O.  8.  687,  distinguished.) 

Judgment  reversed. 

171.  T.  P.  Handy  et  aL  v.  JStna  Insnranoe  Company, 
^rror  to  the  District  Court  of  Cuyahoga  County. 

MolLVAZirB,  J.    H4d: 

1.  A  Dolioy  of  marine  insurance,  which  contained  a 
stipulation  that  in  case  of  loss  or  misfortune  the  insurer 
would  contribute  ratably  to  expenses  incurred  by  the  as- 
sured or  their  agents  in  and  about  the  recoverv  of  the  in- 
sured cargo,  was  issued  by  a  corporation  of  the  State  of 
Connecticut,  also  doing  business  in  the  State  of  Ohio. 
The  cargo  was  sunk  in  waters  of  the  State  of  Michinn, 
and  labor  was  expended  in  efforts  to  recover  it.  HM, 
That  the  breach  of  such  stipulation  on  the  part  of  the  in- 
surer constitutes  a  cause  ox  *  action  agdnst  the  company, 
ooffniiable  bv  the  courts  of  this  State. 

£  After  tne  filing  of  a  petition  on  such  cause  of  action 
and  the  issuing  of  a  summons,  which  was  returned  served 
on  the  defldndimt  by  delivering  a  true  and  attested  copy  on 
an  Mpent  of  the  defendant,  the  defendant  filed  a  motion 
to  dfamisw  the  action  **  for  the  reason  that  this  court  has 
no  Jurisdiction  of  the  case,  it  appearing  from  the  petition 
on  file  that  said  defendant  is  a  foreign  insurance  com- 
pany, and  that  no  part  of  the  alleged  cause  of  action  arose 
In  this  State."  JEMd,  That  the  filing  of  such  motion 
wss  a  voluntarv  appearance  in  the  action  and  a  waiver  of 
anv  defect  in  the  service  of  the  summons. 

Judgment  reversed  and  cause  remanded  to  the  dirtriot 
court  for  further  hearing  on  the  petition  in  error. 

172.  George  Russell  adm'r  of  W.  H.  H.  Turner  v. 
Charles  T.  Sunbury,  adm'r  of  John  M.  Anderson.  Error 
to  the  District  Court  of  Ashtabula  County. 

JoHHsoN,  J. '  HML: 

The  right  to  an  action  for  wrongfully  causing  death,  un- 
der **  An  Act  requiring  compensation  for  causing  death 
by  wrongful  act,  neglect  or  default,"  passed  March  25, 
1861,  (2  S.  &  C.  1189),  abates  by  the  deatho^  the  wrong 
doer. 

Judgments  of  the  district  court  and  court  of  common 
pleas  reversed  and  action  dismissed  s^  plaintiir's  cost. 

174.  Andrew  Kesbit  v,  George 'Worts  et  aL  Error 
to  the  District  Court  of  Lucas  County. 

Wbitb,J,    BML: 

1   Where  an  indemnity  mortgage  is  oonditioned  to 
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save  the  mortgagee  harmleas.  and  to  pay  the  note  on 
which  the  mortgagee  ia  surety,  the  protection  of  the 
mortgage  extends  to  a  liability  incarred  by  the  mort- 
gagee jointly  with  the  mortgagor  for  money  borrowed 
to  pay  the  first  note,  and  with  which  such  note  was  paid. 
2.  The  affidavit  on  an  indemnity  mortgage,  under 
Section  8  of  the  Act  relating  to  chattel  mortgaores  as 
amended  Mity  7. 1809,  (66  O.  L.  M6),  must  show  that  the 
mortgage  was  taken  in  good  futh,  to  make  it  valid 
against  creditors.  A  statement  that  the  claim  on  which 
the  mortgagee  is  surety  is  just  and  unpaid,  is  not  suf- 
ficient. 

.  Judgment  of  the  district  court  reversed  and  that  of  the 
common  pleas  modified. 

178.  John  D.  Williams  v,  Charlotte  Enalebrecht  and 
others.    Error  to  the  District  Court  of  Soiou>  County, 

Okxt,  C.  J. 

In  an  action  by  the  mortgnigee  against  the  mortgagor, 
under  the  statute  (Civil  C(de,  jf  558,  Rev.  Stats.  {5781),  to 
recover  possession  of  the  lands  mortgaged,  the  met  that 
such  mortgage  was  given  to  compound  a  felony  is  not 
available  as  a  defense. 

Judgment  reversed. 

187.  Manaaseh  Glick,  administrator  of  Jacob  W.  Aia- 
pach  V.  Samuel  Crist.  Errror  to  the  District  Court  of 
Fairfield  County. 

Br  THS  Court: 

A  payment  by  a  principal  debtor  which  wiU  take  a 
case  out  of  the  statute  of  limitations  as  to  him,  will  have 
the  s^me  effect  as  to  his  surety,  who  is  present  for  the 
purpose  of  seeing  that  the  payment  is  made  and  credited, 
and  makes  no  statement  that  any  limitation  shall  be 
placed  on  the  effect  of  such  sot. 

Judgment  of  the  district  court  reversed  and  judgment 
of  the  court  of  common  pleas  affirmed. 

160.  Alonjjo  Simmerson,  Adm'r,  v,  Emeretta  Tennery. 
Error  to  the  District  Court  of  Sandusky  County. 

Bt  The  Court. 

An  action  by  an  assignee  of  the  claim  of  a  married 
woman,  against  her  husband  for  monies  belonging  to  her 
and  converted  by  the  husband  to  his  own  use,  is  not 
barred  by  the  limitations  of  Chap.  3  of  the  Code  of  1853. 
(2  S.  A  C.  947),  where  less  than  Six  years  have  Intervened 
between  such  assignment  and  the  commencement  of  the 
action. 

Judgment  affirmed. 

140.  Thomas  McOuire  v,  John  and  James  McGuire  et 
al.  Error  to  the  District  Court  of  Summit  County. 
Judgment  afllrmed.    There  will  be  no  further  report. 

166.  Diantha  Richards  et  al.  v.  Simon  Kidman  et  al. 
fkror  to  the  District  Court  of  Sandusky  County.  Judg- 
ment of  the  district  court  reversed  for  error  in  reversing 
the  judgment  of  the  court  of  oonunon  pleas  for  refusing 
to  grant  a  trial  by  jury,  the  case  being  one  in  which  the 
parties  were  not,  as  ox  right,  entitled  to  a  trial  by  jury ; 
and  cause  remanded  to  the  district  court  for  hearing  as 
to  the  other  grounds  relied  on  for  reversing  the  judgment 
of  the  court  of  common  pleas. 

168.  The  Baldwin  Quarry  Co.  v.  Robert  J.  Clements. 
Error  to  the  District  Court  of  Cuyahoga  County.  Passed 
for  want  of  index  to  printed  record,  and  for  proper  ref- 
erences in  briefs  of  counsel  to  the  pages  of  the  printed 
record. 

177.  Jacob  A.  Lons  v,  Wm.  H.  Palmer.  Error  to  the 
District  Court  of  JacKSon  County.  Judgment  afllrmed, 
following  the  case  of  Nesbit  v.  Worts  et  al.,  this  day  de- 
cided. 

178.  Neil  Maoneale  v.  Gtoorffe  W.  Fackler.  Error  to 
the  Superior  Court  of  Cindnnau;  Diamiased  for  want  of 
preparation. 

179.  Hiram  Cooper  v,  Pierson  B.  Holden  et  al.  Error 
to  the  District  Court  of  Huicock  County.  Judgment 
reversed  on  the  ground  that  the  case  was  appealable,  and 
cause  remanded  to  the  district  court  for  further  proceed- 
ings.   There  will  be  no  further  report. 

180.  Georse  C.  Butts  v.  Charles  K.  Leonard  et  al.  Er- 
ror to  the  District  Court  of  Washington  County.  Dis- 
missed for  want  of  preparation. 

182.  Georse  W.  Moore  v.  Charlea  McKhann.  Error  to 
the  District  Court  of  Darke  County.  Judgment  affirmed. 
There  will  be  no  f  i  rther  report. 

191.    Pittabui^h,  dndnnaii  A  St.  Louis  Railway  Co.  v. 


Daniel  Haskell.  Error  to  the  Common  Pleas  Court  of 
Madison  County.  Passed  for  want  of  proof  of  service 
of  plaintift''8  bnef,  on  defendant  in  error. 

196.  S.  Wyllys  Pomeroy  v.  Buckeve  Salt  Co.  Error  to 
the  District  Court  of  Meigs  County."  Passed  for  proof  of 
service  of  plaintiff's  brief. 

198.  Henry  T.  Brown  v,  Charles  E.  M.  Jennings.  Er- 
ror to  the  District  Court  of  Athens  County.  Dismissed 
for  want  of  preparation. 

199.  John  Newcomer,  Administrator,  Aa.v.  Robert 
Malony.  Error  to  the  District  Court  of  Ridiland 
County.    Dismissed  for  want  of  preparation. 

200.  Edward  W.  Nye  v,  John  Newton.  Error  to  the 
District  Court  of  Washington  County.  Dismissed  for 
want  of  preparation. 

2^.  City  of  Steubenville  v.  Jacob  G.  Culp.  Error  to 
the  District  Court  of  Jefferson  County.  Motion  for 
leave  to  print  petition  in  error  granted. 

Cases  on  the  docket  have  been  called  up  to  and  includ- 
ing No.  275. 

MOTION  DOCKET. 

No.  206.  Mary  McClow  et  al.  v,  Q.  Stump  et  al.  Mo- 
tion to  dispense  with  printed  record  in  cause  No^  1079  on 
the  General  Docket.    Motion  granted. 

209.  J.  H.  Devereux  et  al.  v.  Hugh  J.  Jewett  et  aL 
Motion  to  modify  order  in  No.  1^0  on  the  General 
DodLCt.    Motion  overruled. 

210.  Andrew  S.  Core,  Assignee,  Ac,  v.  West  Ya.  Oil 
and  Oil  Land  Co.  Motion  to  take  cause  No.  1096,  on  the 
General  Docket  out  of  its  order.    Motion  overruled. 

211.  Andrew  S.  Core  v.  West  Va.  Oil  and  Oil  Land  Co. 
Motion  to  take  cause  No.  1110,  on  the  General  Docket, 
out  of  its  order.    Motion  overruled. 

212.  Enelish,  Miller  A  Co.  v.  First  National  Bank  of 
Athens.  Motion  to  reinstate  cause  No.  165,  on  the  Gen- 
eral Docket.    Motion  g^ranted. 

213.  Wm.  B.  Millikin,  Administrator,  v.  P.  J.  B.  Wei- 
ll ver,  Administrator,  dec.  Motion  to  reinstate  No.  153,  on 
the  General  Docket.  Motion  granted  at  costs  of  plaintiff 
in  error. 

214.  Enoch  D.  Craoraft  et  al.  v.  Joseph  Smith  et  al. 
Motion  to  reinstate  cause  No.  154,  on  the  General  Docket. 
Motion  gn^anted  at  costs  of  plaintifll  in  error. 

215.  Ex  parte  Lamey.  Motion  for  leave  to  file  a  pe- 
tition in  error  to  reverse  the  ju4fir°ioi^^  o'  ^^^  Superior 
Court  of  Cincinnati.  Motion  overruled.  There  will  be 
no  further  report. 


♦  •«» 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Dec  6, 1881.] 

No.  1229.  Margaret  E.  Hill  v.  Benjamin  C.  HUL  Er- 
ror to  the  District  Court  of  Richland  County.  Dirlam  A 
Leyman  for  plaintiff;  Pritchard  A  WoUb  and  Thomas 
McBrtdefor  aefbndant. 

1230.  Leander  J.  M.  Baker  v.  Thomas  F.  MoGrew, 
adm'r  et  al.  Error  to  the  District  Court  of  Clark  County. 
Keifer,  White  A  Babbitts  for  plaintilT;  J.  F.  MoGrew, 
Gtoorge  Arthur,  S.  A.  Bowerman  and  Summers  for  de- 
fenduits. 

1231.  Biary  A.  Nell  v.  Wm.  A.  NeiL  Error  to  the  Dto- 
trict  Court  or  Franklin  County.  C.  N.  Olds  and  George 
L.  Converse  for  plaintiff;  Harrison,  Olds  A  Marsh  lor 
defendants. 

1282.  Isaac  E.  Dresbach  et  al.  assignees,  Aa  v.  David  H. 
Stem  et  aL  Appeal— Reserved  in  tbe  District  Court  of 
Pickaway  County.  Festus  Walters  for  plaintlA ;  Page 
A  Abemethy  for  defendants. 

1288.  Isaac  E.  Dresbach  et  aL  assignees,  Ac  v.  Wilson 
Dresbach  et  al.  Error  to  the  Distri<3  Court  of  Pickaway 
County.  Festus  Walters  for  pUdntiffll;  Page  A  Aber- 
aethy  for  defendants. 

1284«  F.  J.  L.  Blandy  v.  John  L.  Taylor  et  aL  Error 
to  the 'District  Court  of  Muskingum  Counihr.  M,li« 
Granger  and  Trainer  for  plaintiff;  Y.  J.  Tasylor  and 
others  for  defendants. 
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COLUMBUS,  OHIO,     :  :    DEC.  15,  1881. 


THAT  INFAMOUS  STAR  ROUTE  ROBBERY. 


The  IVaahmgton  Law  JReporter  is  one  of  our  most  highly 
esteemed  exchanges.  The  Editors  are  gentlemen,  and 
well  informed ;  and  moreover  have  a  frank  and  pleasant 
manner  of  discussion  that  makes  disagreement  with 
them  profitable  and  not  unpleasant.  Therefore  when 
the  B/eporUr  takes  the  Ohio  Law  Journal  to  task  for 
citing  authorities  showing  Mr.  Justice  Cox  to  be  with- 
out warrant  of  law  in  discharging  the  Star  Route  Thieves, 
we  can  only  regret  that  the  Reporter  otherwise  so  good 
is  within  the  pernicious  atmosphere  and  influence  of  the 
Wicked  City. 

The  seal  displayed  by  the  Beporier  in  defending  Judge 
Cox  is  worthy  of  a  better  cause ;  and  its  announcement 
thai  all  the  Washington  bar  is  in  arms  against  us  if  we 
assail  the  integrity  or  ability  of  Judge  Cox,  does  not 
seem  to  disturb  us  to  any  great  extent.  We  simply  re- 
peal that  Judge  Cox  decided  contrary  to  law  as  we'  have 
shown  and  can  more  clearly  show,  and  we  don't  care  a 
fig,  whether  it  ifi  placed  upon  the  ground  of  ignorance, 
or  dishonesty  of  purpose.  We  charge  neither.  Thai  is 
something  outside  our  province. 

The  argument  used  so  laboriously  by  the  Reporter  is 
suooessf  ul  in  showing  that  the  crime  of  conspiracy  In- 
volves great  moral  turpitude ;  and  that  it  is  vi^amoue  in 
the  sight  of  honest  men ;  and  that  it  entails  punishment 
by  imprisonment  at  labor  in  the  penitentiary;  but 
that  it  renders  the  Star  Route  thieves  obnoxious  to 
Washington  society,  (we  mean  high-toned  political  so- 
ciety) or  that  it  disqualifies  persons  convicted  of  con- 
spiracy, to  become  witnesses,  the  argument  does  not 
■how.  This  is  well  known  to  the  bench  and  bar  at 
Washington,  and  the  long  drawn  argument  of  counsel 
for  the  thieves,  and  of  Judge  Cox  and  the  WaaMngton 
JRqpofier  can  do  no  more  tliau  to  pull  wool  over  the  eyes 
of  those  who  are  not  lawyers.  But  these  willing  de- 
fenders of  Brady  A  Co.  should  bear  in  mind  that  no  of- 
fence is  infamous  to  the  extent  of  disqualification  (as 
Juror  or  witness),  unless  so  declared  by  statute;  that 
conspiracy  in  the  District  of  Columbia  is  not "  infamous  " 
by  statute ;  and  that  a  conviction  for  conspiracy  does 
not  disqualify  as  a  witness. 

Please  apply  as  a  test  the  latter  contingency.  Let  us 
imagine  that  Belknap  or  Babciock  or  Brady  or  any  other 
gentleman  of  that  crow4  had  been  convicted  of  conspir- 
acy, and  at  a  subsequent  time— say  now,  on  the  Oniteau 
Trial,  the  party  who  had  been  thus  convicted  and  had 
served  a  term  of  retirement  at  labor,  were  olfered  as  a 
witness,  having  seen  the  assassin  fire  the  &ttal  shot . 
would  Justice  Cox  hold  that  such  conviction  and  degra- 
dation disqualified  the  ofliBred  Witness  from  testifying? 

Now  Brother  Jackson  you  liaye  the  floor. 


-♦-♦■ 


Thb  Supreme  Court  will  adjourn  eine  dU^  to-morrow. 
The  next  term  will  begin  on  the  flnt  Tuesday  in  January, 
being  two  weeks  from  next  Tuesday.  There  will  be  no 
ohange  in  the  court,  Judge  Longworth  will  enter  upon 
his  regular  term  for  which  he  was  recently  elected. 


ADMITTED  TO  PRACTICE. 


Below  we  give  the  names  of  the  members  of  a  dass 
which  was  examined  last  week  by  the  Supreme  Court 
Committee,  and  by  the  court  admitted  to  practice  law  in 
this  State.  The  examiners  were  Judge  F.  W.  Wood, 
0»  W.  Aldrich,  T.  A.  Powell  and  Ivor  Hughes.  Miss 
Edith  Sams,  whose  name  we  put  at  the  head  of  the  list 
is,  we  believe  the  fourth  lady  lawyer  admitted  to  prac* 
tice  in  this  state.  She  was  a  student  of  Biiss  Florence 
Cronise,  who  has  been. in  the  practice  of  the  law  for 
several  years,  at  Tiffin,  where  she  is  now  enjoying  a  hand- 
some and  lucrative  practice.  Miss  Sams  stood  among 
the  highest  in  her  class  in  point  of  percentage. 

Edith  Sams,  Tiffin. 
F.  W.  Braddock,  Wooster. 
Louis  F.  Coleman,  Lebanon. 
W.  W.  Epps,  Greenville. 
W.  F.  Ham,  Wooster. 
James  H.  Leonard,  Elyria. 
Win.  F  Nutt  Jr.,.  Sandusky. 
Dudley  Phillips,  Manchester. 
John  P.  Stein,  Sandtisky. 
H.  T.  Shepherd,  Quaker  City. 
A.  A.  Steams,  Cleveland. 
Jerome  C.  Tnisk,  Austinburg. 

A.  C.  Yoorhes,  Coshocton. 
James  T.  Close,  Nevada. 
Thos.  S.  Brown.  Bellefontaine. 
John  A.  Conneuv,  Mansfield. 
Charles  A.  Craiffnead,  Dayton. 
James  H.  Duvall,  Cincinnati. 
John  Q.  Dunn  Jr.,  Columbus. 
Wakene  A.  Gates,  Toledo. 
Gtoorge  A.  Hay,  Coshocton. 
John  W.  Leahy,  Tiffin. 

B,  W.  Porter,  Marysville. 
John  Reese,  Bellefontaine. 

GENERAL  HENRY  B.  BANNING. 


The  death  of  General  Banning  occurred  at  Cincinnati 
Saturday  evening  last,  and  was  very  unexpected,  al- 
though he  had  not  been  feeling  well  for  some  time  no 
alarm  was  Mi  thereat.  His  many  friends  throughout 
the  land  will  hear  of  his  death  with  heartfelt  sadness. 
There  is  scarcely  a  man  in  Ohio  to-day  better  known 
than  was  General  Banning.  Personidly,  he  wss  very 
popular,  and  through  that  popularity  and  well  known 
ability,  was  recognised  as  an  eminently  successful  pub- 
lic man.  Early  in  1861,  he  entered  the  army  and  served 
until  the  close  of  the  war.  By  gallant  service  he  earned 
the  grade  of  Brevet  Major  General.  After  the  war  he 
was  elected  a  member  of  the  Ohio  Legislature  from  the 
County  of  Knox— his  native  county,— and  served  two 
terms  as  a  member  of  the  House.  He  then  removed  to 
Cincinnati,  where  he  took  an  active  part  in  politics,  and 
was  three  times  elected  to  Congress.  -  During  the  last  few 
yeaers  he  hss  been  engaged  in  the  active  practice  of  law, 
being  at  the  head  of  the  well  known  firm  of  Banning  A 
Davidson.    He  was  forty-seven  years  old  at  his  death. 


EXAMINING  COMMITTEE  FOR  1882. 


Trb  Supreme  Court  has  appointed  the  following  named 
gentlemen,  the  Committe  to  examine  applicants  for  ad- 
mission to  the  Bar,  during  the  year  1882: 

Milton  L.  Clark^of  Chillicothe,  OhAirman ;  M.  A. 
Daugherty,  E.  L.  Taylor,  A.  W.  Elrumm,  O.  w.  Aid- 
rich.  H.  J.  Booth,  R.  C.  Huftman,  all  of  Columbus ;  T.  Q. 
Ashbum,  of  Batavia;  8.  Y.  HortOn,  of  Pomeroy ;  0.  R. 
Wald,  J[.  B.  BrannoUjOf  dndnnaii;  W.  0.  MenrUnd, 
of  Cleyeland;  W.  M.  Koons,  of  Mt.  Yemon:  J.  K. 
How0r,  of  Springfield,  and  George  Hetoilfi  qf  Blyria, 


260 


nr 


OHIO    LAW   JOTTKNAL. 


SUPREME  COURT  OF  OHIO. 


Samuel  A.  Van  Fossen 

V. 

The  State. 


November  8, 1881. 

A  decree  of  diyoroe  under  a  statute  of  another  State 
authorizing  a  divorce  between  husband  and  wifo,  neither 
of  whom  is  domiciled  therein,  is  of  no  fbroe  or  effect  in 
this  State  where  the  parties  were  domiciled. 

Error   to   the    Court    of    Comition    Pleas    of 
Muskingum  County. 

BOYNTON,  C.  J. 

The  plaintiff  m  error  was  tried  and  convicted 
of  bigamy  in  the  Court  of  Common  Pleas  of 
Muskingum  County,  at  the  May  term  of  the 
present  year,  and  sentenced  to  the  penitentiary. 
The  State  ^ave  evidence  at  the  trial,  tending  to 
show  that  m  March,  1850,  the  accused  was  mar- 
ried to  Lydia  J.  Fowler,  who  was  still  living, 
and  that  on  the  18th  day  of  January,  1881,  at 
said  county,  he  intermarried  with  one  Louisa 
Williams.  The  defendant  offered  in  evidence 
what  purported  to  be  a  record  of  a  decree  of  di- 
vorce granted  by  the  County  Court  of  Larimer 
County,  Colorado,  by  which  it  appeared  that,  in 
an  action  apparently  brought  by  said  Lydia  J., 
she  was  divorced  from  the  defendant  at  the 
December  term  of  said  county  court  in  1880,  for 
some  marital  offence  alleged  and  found  to  have 
been  committed'  within  that  State.  He  also 
offered  in  evidence  a  copy  of  the  general  laws  of  ! 
Colorado,  by  whi<^h  a  year's  residence  was  re- 
quired by  the  party  applying  for  a  divorce,  un- 
kss  the  marital  offence  was  committed  within 
the  State,  of  while  one  or  both  of  the  parties 
resided  therein. 

In  reply  to  this  evidence  the  State  offered  tes- 
timony tending  to  show  that  atj;hc  time  said 
decree  of  divorce  was  granted,  as  well  as  at  the 
time  the  action  therefor  was  commenced,  and 
for  many  years  before,  the  defendant  and  his 
wi&  L^aia  J.  were  both  residents  of  and  domi- 
ciled in  Ohio ;  ahd  that  neither  of  them  had 
ever  acquired  a  domicile  in  Colorado.  Where- 
upon the  court  charged  the  jurv,  that  if  they 
found  that  neither  the  husbana  nor  wife  was 
domiciled  in  Colorado,  when  the  action  for  di- 
vorce was  instituted  or  prosecuted,  but  that 
both  were  then  domiciled  in  Ohio,  the  decree  of 
the  Colorado  court  was  void,  or  inoperative  be- 

£ond  the  limits  of  that  State.    The  question  to 
e  decided  arises  upon  an  exception  to  this  in- 
struction. 

We  think  the  instruction  was  correct.  The 
courts  of  one  state  have  no  jurisdiction  over  any 
marital  offence,  or  of  divorce,  wherever  arising, 
unless  one  of  the  parties  has  an  actufil  bona  fide 
domicile  within  the  State.  2  Bishop  on  Mar.  & 
Div.,  §  144;  Cox  v.  Cox,  19  Ohio  8.  602.  Nor 
does  it  idter  'the  case  that  the  alleged  marital 
offense  was  commjitted  within  the  state  where 
the  divorce  is  sought,  ox  that  the  parties  submit 
to  its  jurisdiction.  What  is  wanting  in  such 
case  is  jurisdiction    over  the   subject   matter. 


Marriage  is  a  8UUu8y  exclusively  regulated  and 
controlled  by  the  laws  of  the  state  where  the 
relation  exists.  Cheever  v.  Wilson,  9  Wall.  108. 
It  is  upon  this  alatua  that  the  decree  of  the  court 
operates.  If  the  courts  of  one  state  can  dissolve 
the  marriage  relation  of  parties,  both  of  whom 
are  domiciled  in  another,  for  an  act  or  offence 
committed  ,  while  the  parties  were  temporarily 
within  the  former  state,  they  could  as  well  be 
clothed  with  jurisdiction  to  divorce  parties  for 
an  act  or  offence,  wherever  committed,  provided 
the  defendant  could  be  found  and  summoned 
within  their  jurisdiction.  The  doctrine  is, 
however,  well  settled,  and  is  founded  upon  the 
most  obvious  considerations  of  public  policy, 
that  the  law  of  the  place  of  the  actual  domicil, 
where  both  parties  dwell  within  the  same  juris- 
diction, governs  not  only  as  to  the  causes  or 
grounds  of  divorce,  but  as  to  the  tribunals  in 
which  the  action  therefor  may  be  prosecuted. 
Story  on  Confl.  Laws,  §  230  a;  Strader  v,  Graham, 
10  How.  82,  93. 

It  is  true  that  courts  may  be  authorized  to 
take  jurisdiction  where  either  of  the  parties  is 
domiciled  within  the  state ;  and  that  a  wife  may 
acquire  a  domicile  different  from  that  of  her 
husband  whenever  it  is  necessary  or  proper  that 
she  should  have  such  separate  domicile,  and 
away  from,  the  domicile  of  marriage,  or  the 
place  or  state  where  the  marital  offense  was 
committed.  Cheever  v,  Wilson,  8upra;  Bishop  on 
Mar.  &  Div.,  §  128,  a. 

But  it  is  held  by  numerous  cases,  and  may  be 
regarded  as  settled  law,  that  a  decree  of  divorce 
granted  by  another  state  in  which  neither  of  the 
parties  was  domiciled,  is,,  beyond  the  limits  of 
such  state,  a  nullity.  Sewell  v.  Sewell,  122 
Mass.  156;  Hoffman  v.  Hoffman,  46  N.  Y.  30 ; 
Hood  V.  The  State,  56  Ind.  263 ;  People  v.  Dowell, 
25  Mich.  247 ;  Litowich  v,  Litowich,  19  Kans. 
451. 

It  is,  however,  said  in  argument,  that  the 
clause  of  the  Constitution  of  the  United  States 
requiring  full  faith  and  credit  to  be  ''  given  in 
each  state  to  the  public  acts,  records,  and  judic- 
ial proceedings  of  every  other  state,"  saves  the 
Colorado  decree  from  impeachment,  and  requires 
full  force  and  effect  to  be  given  to  it.  This  re- 
sult quite  likely  would  fdlow,  if  the  Colorado 
court  had  acquired  jurisdiction    of  both    the 

SBirties  and  tne  subject  matter  of  the  action, 
ut  where  jurisdiction  is  not  acquired — a  fact 
always  open  to  inquiry,  although  tne  record  re- 
cite the  facts  necessary  to  give  the  same — ^the 
judgment  is  void,  and  the  provision  of  the  Con- 
stitution has  no  effect'  upon  it.  Thompson  v. 
Whitman,  18  Wall.  457 ;  Knowles  v.  Gas  Light 
&  Coke  Co.,  19  WaU.  58 ;  Price  r.  Ward,  25  N. 
J.  (Law}  222;  Kerr  v.  Kerr,  41  N.  Y.  272;  Carle- 
ton  V.  Bickford,  18  Gray  691 ;  Folger  v.  Colum- 
bian Ins.  Co.,  99  Mass.  267,  273. 

The  jurisdiction  of  the  court  granting  the  de- 
cree was  therefore  open  to  Inquiry,  and  the  jury 
having  found  neither  party  to  the  decree  to  have 
been  (fomiciled  in  the  state  where  the  same  was 
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rendered,  it  was  entirely  void  beyond  its  terri- 
torial limits. 

Judgment  affirmed. 

[This  case  will  appear  in  37  O.  S.] 


SUPREME  COURT  OP  OHIO. 


Geoboe  W.  Hamet 


V. 


Orlando  T.  Letcher. 


November  22, 1881. 


H.,  the  owner  of  chattels,  relying  on  the  representa- 
tions of  R.  that  ho  was  the  agent  of  L.,  agreed  to  sell  the 
same  to  L.  on  credit,  and  H.,  in   the   belief  that:  R.  was 


such  agent,  deUvered  the  chattels  to  him,  when  in  fact 
he  was  not  such  agent,  nor  had  he  authority  to  purchase 
for  li.,  as  lie  well  knew :  Heldf  That  the  property  in  the 
chattels  did  not  pass  from  H.,  and  that  L.,  who  bought 
the  chattels  of  R.  and  converted  them  to  his  own  use, 
without  knowledge  of  the  fraud,  was  liable  to  H.  for 
their  value ;  and  the  fact  that  R,,  at  the  time  the  chattels 
were  delivered  to  him,  paid  H.  part  of  the  price  agreed 
on,  wiU  make  no  dii&rence,  except  as  to  the  amount  of 
recovery  against  L, 

Error  to  the  District  Court  of  Williams  County. 

In  1874,  0.  T.  Letcher  &  Co.  were  engaged  at 
Bryan,  Williams  county,  in  buying  and  snipping 
hogs.  George  W.  Hamet,  a  farmer  residing  in 
that  county,  had  a  lot  of  hogs  for  sale.  On  Octo- 
ber 16th  of  that  year,  Jacob  J.  Rohner,  represent- 
ing himself  to  be  the  agent  of  0.  T.  Letcher  & 
Co.,  bought  the  hogs  of  Hamet  for  $173.25,  which 
was  a  fair  price  for  the  same,  paying  to  him  on 
the  purchase  t55.  Hamet  knew  I^tcher  &  Co. 
to  be  responsible,  and  would  not  have  let  Rohner 
have  the  hogs  on  his  own  account.  He  believed 
Rohner's  representation  that  he  was  such  agent, 
and  relied  on  the  representation.  In  fact, 
Rohner  was  not  the  agent,  of  Letcher  d^  Co.,  nor 
had  he  any  authority  to  purchase  h(^s  on  their 
account.  Rohner,  receiving  the  hogs  under  such 
circumstances  from  Hamet,  drove  them  to  Bryan, 
where  he  sold  them  as  his  own  hogs  to  0.  T. 
Letcher  &  Co.,  who  were  ignorant  of  the  fraud 
by  which  they  were  obtained.  Believing  that 
IU)hner  was  the  owner,  the  firm  received  the 
l^^^fi^  paying  him  full  value  for  the  same. 
Shortly  tnereafter  Han^et  demanded  of  the  firm 
payment  for  the  hogs,  but  payment  was  refused, 
and  thereupon  he  brought  suit  against  the  firm, 
in  the  Court  of  Common  Pleas  of  Williams 
County,  to  recover  the  value  of  the  property.  In 
that  court  it  was  held  that,  on  the  facts  above 
stated,  Hamet  was  not  entitled  to  recover;  the 
district  court  affirmed  the  iudgment,  and  Hamet, 
on  leave,  filed  in  this  court  a  petition  in  error  to 
reverse  the  judgment. 

Pratt  &  Bentley  and  Sheldon  A  Boothman  for 
plaintiff  in  error. 

J.  Pillars  and  S.  E.  Blakeslee  for  defendants  in 
error. 
Oket,  C.  J. 

A  remark  made  in  Cundv  v.  Lindsay,  8  App. 
Ca&  469,  is  quite  applicable  here.  There  it  was 
said,  "  you  have  in  this  case  to  discharge  a  duty 
which  IS  always  a  disagreeable  one  for  any  court. 


namely,  to  determine  as  between  two  parties, 
both  of  whom  are  perfectly  innocent,  upon  which 
of  the  two  the  consequences  of  a  fraud  practiced 
upon  both  of  them  must  fall."  But  our  duty  in 
this  case,  as  in  all  others,  is  simply  to  declare 
the  law.  The  only  question  here  is  whether,  in 
view'of  the  facts  set  forth  in  the  statement  of 
the  case,  the  property  in  the  hogs  passed  from 
Hamet.  If  it  did,  the  judgments  in  the  courts 
below  are  right ;  if  it  did  not.  they  are  wrong. 
In  the  decision  of  cases  of.tnis  sort,  difficult 
questions  are  somejiimes  presented:  but  the 
principles  upon  which  they  shoula  be  deter- 
mined are  firmly  established. 

'If  Rohner  had  offered  to  buy  the  hogs  for  him- 
self and  Hamet  had  agreed  to  sell  them  to  him. 
anu  had  made  delivery  thereof  in  pursuance  ot 
such  sale,  the  property  in  the  hogs  would  have 
passed  to  Rohner,  although  the  sale  had  been 
induced  solely,  by  fraudulent  representations 
made  by  Rohner.  That  would  have  been  a  d$ 
/ado  contract ;  and  white  it  might  have  been 
avoided  by  Hamet,  by  reason  of  tne  fraud,  while 
the  propertv  remained  in  the  possession  of  Roh- 
ner, yet  Rohner  having  sold  the  hogs,  before  the 
contract  was  thus  avoided,  to  Letcher  A  Co., 
who  had  no  knowledge  of  the  fraud,  the  latter 
would  have  acquired  ajperfect  title.  Rowley  v. 
Bigelow,  12  Pick.  307;  Hoffinan  v.  Noble,  6  Met. 
68 ;  Schseffer  v,  Macqueen,  1  Disnev  468 :  Atten- 
borough  V,  Dock  Co.,  3  C.  P.  D.  450 ;  Babcock  v. 
Lawson,  4  Q.  B.  D.  394,  affirmed,  5  Q.  B.  284. 
In  a  case  where  this  principle  was  enforced 
(Moyce  v.  Newington,  4  Q.  B.  D.-82),  Cockburn, 
C.  J.  said:  *'The  reasoning  on  which  this  con- 
clusion is  based  may  not  appear  altogether  con- 
sistent with  principle,  but,  agreeing  in  the  re- 
sult, we  should  prefer  to  adopt  the  View  of  the 
America^  courts,  as  stated  in  the  case  of  Root  v. 
French  (13  Weiid.  570),  a  case  decided  in  the 
supreme  court  of  judicature  of  the  state  of  New 
York,  according  to  which  the  preference,  thus 
given  to  the  right  of  the  innocent  purchaser,  is 
treated  as  an  exception  to  the  general  law,  and 
is  rested  on  the  principle  of  equity  that  where 
one  of  two  innocent  parties  must  suffer  from  the 
fraud  of  a  third,  the  loss  should  fall  on  him  who 
enabled  such  third  partv  to  commit  the  fraud." 

But  this  was  not  a  sale  to  Rohner  in  his  own 
right.  He  made  no  proposition  to  buy  in  any 
other  way  than  as  agent.  Hamet  did  not  agree 
to  sell  to  any  other  than  Letcher  A  Co.  who 
never  agreed  to  buy  of  him,  and  he  was  induced 
to  sell  solely  by  reason  of  Rohner's  representation 
that  he  was  such  agent,  which  representation 
was  wholly  false,  as  Rohner  well  knew.  This, 
therefore,  was  not  a  contract  voidable  merely, 
but  an  agreement  wholly  void;  and,  under  me 
circumstances,  the  property  in  the  hogs  never 
passed  from  Hamet.  Henc^,  applying  tne  m»x- 
im,  that  no  one  can  tranisfer  a  greater  right  or 
better  title  than  he  himself  possesses  (Roland  v. 
Oundy,  5  Ohio  202),  it  necessarily  foUows  that 
Letcher  A  Co.  are  liable  as  for  a  conversion. 
Moody  V.  Blake,  117  Mass.  28;  Barker  v.  Dins- 
more,  72  Pa.  St.  427;  Saltus  v.  Everett,  20  Wend. 
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267;  Fawcett  v.  Osborn,  32  Dlinois  411:  Hard- 
man  V.  Booth,  1  H.  (&  C.  803 :  Higgons  v.  Burton, 
26  L.  J.  Ex.  342;  Kingsford  v.  Merry,  1  H.  &  N. 
608;  Hollins  v.  Fowler,  L.  R.  7  Q.  B.  616,  af- 
firmed, L.  B.  7  App.  767 ;  In  re  Reed,  3  Ch.  D. 
123;  Lickbarrow  v.  Mason,  1  Smith's  L.  C.  2  pt. 
1196 ;  Cundv  t;.  Lindsay,  supra. 

Perhaps  the  principle  here  involved  was  more  . 
fully  considerea  in  the  latter  case  (Cundy  v, 
LinHsay)  than  in  any  other.  The  facts  briefly 
stated  were  as  follows:  Lindsay  &  Co.  were  man- 
ufacturers of  linen  goods  at  Belfast,  Ireland. 
Alfred  Blenkarn,  who  occupied  a  room  in  a 
house  looking  into  Wood  street,  Cheapside,  wrote 
to  Lindsay  &  Co.  proposing  to  purchase  a  certain 

Siantity  of  such  goods,  and  in  his  letter  used 
is  address,  "  37  Wood  street,  Cheapside,"  and 
signed  the  letters  (without  any  initial  for  a 
christian  name)  witti  a  name  so  written  that  it 
appeared  to  be  '*  Blenkiron  &  Co."  There  was 
a  respectable  firm  known  to  Lindsay  &  Co.  of  the 
name,  "  W.  Blenkiron  &  Co.,"  carrying  on  busi- 
ness at  123  Wood  street.  Lindsay  &  Co.  sent 
letters,  and  afterwards  supplied  goods,  being  all 
addressed  to  "  Messrs.  Blenkiron  &  Co.,  37  Wood 
street,"  which  they  supposed  was  the  address  of 
the  respectable  firm  aoove  mentioned.  The 
goods  were  received  by  Alfred  Blenkarn  at  that 
place,  of  which  ^oods  he  sold  260  dozen  of  cam- 
Dric  handkerchiefs  to  the  Messrs.  Cundy,  who 
had  no  knowledge  of  the  fraud,  and  who  resold 
them  in  the  ordinary  caurse  of  their  trade. 

On  the  hearing  of  the  case  before  the  judges  of 
the  Queen's  Bench  (Lindsay  v.  Cundy,  1  Q.  B. 
D.  348),  in  1876,  it  was  held  that  the  property  in 
the  goods  passed  to  Alfred  Blenkarn,  and  conse- 
quently tnat  Lindsay  &  Co.  could  not  maintain 
an  action  against  the  Messrs.  Cundy,  innocent 
purchasers.  But  that  decision  was  reversed  the 
next  year,  in  the  court  of  appeals  (Lindsay  v. 
Cundy,  2  Q.  B.  D.  96),  and  the  latter  decision 
was  affirmed  in  the  House  of  Lords  in  1878. 
Cundy  v,  Lindsay,  supra.  That  was  a  stronger 
case  for  the  innocent  purchaser  than  this.  In- 
deed, on  the  latter  hearing,  Mr.  Benjamin,  who 
argued  the  case  for  the  Messrs.  Cundy,  admitted 
that  under  circumstances  such  as  are  presented 
in  this  case,  the  property  would  not  pass  to  the 
fraudulent  vendee. 

The  circumstance  that  Hamet  intended  that 
Letcher  &  Co.  should  have  the  hogs  is  of  no  im- 
portance. He  never  intended  they  should  ac- 
quire title  from  any  other  than  himself,  nor  do 
they  make  any  clafni  to  such  property  under  any 
purchase  they  made  from  him.  The  case  would 
De  in  no  material  respect  difierent  if  Rohner 
had  represented  to  Hamet  that  he  was  agent  of 
some  firm  other  than  Letcher  &  Co.  Nor  does 
the  payment  by  Rohner  of  $66  on  the  agreed 
price  have  any  other  eflfect  on  the  right  to  re- 
cover than  to  reduce  the  amount  for  which 
judgment  should  be  rendered. 

Counsel  for  defendants  in  error  rely  on  Stoddard 
V,  Ham,  129  Mass.  383,  the  sylabus  of  which  is  as 
follows :  '^If  A.  sells  goods  to  B.,  who  sells  them 
to  C,  the  fact  that  A.   supposed  he  was  selling 


the  goods  to  C.  through  B.  as  his  agent,  and 
would  not  have  sold  them  to  B.  on  his  sole  credit, 
will  not  entitle  A.  to  maintain  an  action  against 
C,  for  a  conversion  of  the  goods."  But  the  de- 
cision lends  no  support  to  the  defendants  in  er- 
ror. There  it  appeared  that  Stoddard  &  Co.,  the 
plaintifiEs,  had  sold  bricks  to  Leonard,  believing 
that  he  was  acting  as  agent  for  Ham,  the  de- 
fendant; but  Leonard  was  acting  for  himself, 
and  subsequently  he  sold  the  bricks  to  Ham.  It 
was  expressly  found  as  a  fact  that ''  Leonard  was 
not  guilty  of  any  false  representations  as  to 
agency,  and  it  was  a  case  of  error  and  mistake 
on  the  part  of  the  plaintifis  as  to  the  principal 
with  whom  they  were  dealing."  Of  course, 
Stoddard  &  Co.  failed  in  the  action. 

Defendants  in  error  also  rely  on  a  remark  of 
Mcllvaine,  J.  delivering  the  opinion  in  Dean  v. 
Yates,  22  Ohio  St.  388,  as  to  the  effect  of  delivery 
of  possession  to  a  fraudulent  vendee.  But  noth- 
ing was  determined  in  that  case  inconsistent 
with  the  conclusion  stated  in  this  case.  On  the 
contrary.  Dean  v.  Yates  is  entirely  consistent 
with  our  decision  of  this  case,  and  supports  it, 
as  it  is  likewise  supported  by  Sanders  u  Keber, 
28  Ohio  St.  630,  also  cited  by  defendant  in  error. 

In  the  finding  of  facts  in  the  court  ol  common 
pleas,  it  was  ascertained  that  if  Hamet  was  en- 
titled to  recover,  the  amount  then  (June  11, 
1877,)  due  to  him,  deducting  the  sum  paid  by 
Rohner,  was  $137.28.  The  judgment  of  the  dis- 
trict court  and  court  of  common  pleas  will  be 
reversed,  and  judgment  will  be  rendered  in  favor 
of  Hamet  and  against  the  defendants  in  error 
for  that  sum,  with  interest  from  June  11,  1877, 
and  costs. 

Judgment  reverb. 

[This  case  will  appear  in  37  O.  S.] 
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SUPREME  COURT  OF  OHIO. 


LuciNDA  Francis  Piatt 

V. 

David  Sinton,  et  al: 


November  22,  1881. 

1.  A  devise  by  a  testator  of  all  of  his  property  of  every 
description,  whether  real,  personal  or  mixed,  after  pay* 
ins  all  his  just  debts,  is  a  devise  of  the  fee,  without  tKe 
aiof  of  a  statute  declaring  such  to  be  the  effect  of  the  de- 
vise. 

2.  Where  there  is  a  devise  in  fee,  with  a  provision  in 
the  will  that  in  case  the  devisee  should  die  without  leav- 
ing any  legitimate  heirs  of  her  body,  then  the  estate 
should  go  over  to  persons  named,  the  tee  taken  by  the 
first  devisee  is  determinable  onlv  on  the  contingency  of 
her  dying  withont  leaving  such  heirs  living  at  the  time 
of  her  death.     Nilesv.  Gray  (12  Ohio  S.  320),  followed* 

Error  to  the  Superior  Court  of  Cincinnati. 

The  {)laintiff  in  error,  who  was  the  plaintiff 
below,  is  the  devisee  of  William  Piatt,  whose 
will  bears  date  March  2,  1832,  and  was  aamitted 
to  probate  in  1834.  The  testator  was  the  owner 
in  fee  simple  of  the  land  in  controversy. 

The  dispositive  provisions  of  the  will  are  as 
follows: 

"  I  will  and  bequeath  to  Lucinda  Francis 
Piatt,  now  at  the  scnool  of  Mrs.  Ryland,  in  this 


rn 


OHIO    liAW   JOITBNAIi. 


268 


place,  all  of  my  property  of  every  decicription, 
whether  real,  personal,  or  piixedf,  after  paying 
all  my  just  debts;  excepting,  however,  such 
other  bequests  as  are  hereinafter  named,  viz: 
To  my  nephew,  Daniel  S.  Piatt,  son  of  my  de- 
ceased brother,  Daniel  Piatt,  my  fowling  piece, 
which  was  presented  to  me  by  Colonel  Riano,  of 
the  Spanish  Royal  Army ;  then  to  my  nephew, 
William  Piatt,  son  of  my  deceased  brother, 
Daniel  Piatt,  I  will  and  bequeath  my  sword  and 
pistols,  being  the  same  which  I  used  at  the 
siege  of  New  Orleans ;  these  I  wish  to  have  re- 
tained in  the  family,  if  possible:  my  wearing 
apparel  I  will  and  bequeaih  to  E.  Demond  Piatt, 
William  Piatt,  and  Daniel  S.  Piatt,  sons  of  my 
deceased  brother,  Daniel  Piatt,  to  be.  equally  di- 
vided between  them  ;  and  in  case  the  aforesaid 
Lucinda  Francis  Piatt  should  die  without  leav- 
ing any  legitimate  heirs  of  her  body,  then  I  will 
and  bequeath  all  my  property,  of  every  descrip- 
tion, such  as  would  be  granted  to  her  by  this 
will,  unto  Catharine  Wheeler,  E.  Demond  ^iatt, 
William  Piatt,  and  Daniel  S.  Piatt,  children 
and  heirs  of  mj  deceased  brother,  Daniel  Piatt, 
to  be  equally  divided." 

In  July,  1844,  the  plaintiff  unitine  with  her 
husband  conveyed,  for  the  consideration  of 
thirty-one  hundred  dollars,  a  parcel  of  the  real 
estate  devised  to  her,  to  John  C.  Wright  by  a 
deed  in  fee  simple,  with  full  covenants  of  war- 
ranty. 

In  1866^  the  widow  and  heirs  of  Wright,  by 
like  deed,  conveyed  the  same  premises  to  the 
defendant,  David  Sinton. 

It  is  charged  in  the  petition,  in  substance, 
that  the  plaintiff  onl3r  in  fact  sold  an  estate  for 
and  during  her  life  in  the  premises;  and  that 
the  deed  in  fee  simple  was  executed  bv  mistake 
and  in  ignorance  of  her  rights.  It  is  also 
charged  that  Sinton  purchased  with  notice  of 
her  rights.  The  plaintiff  also  claims  that  she 
took  bv  the  devise  only  an  estate  during  her 
natural  life. 

The  court  below  found,  "that  Lucinda  Fran- 
cis Piatt  took  a  fee  in  the  «real  estate  described 
in  the  petition,  under  and  by  the  will  of  her 
testator,  William  Piatt,  subject  to  be  defeated 
only  by  her  dving  witnout  leaving  legitimate 
heirs  of  her  body." 

And  the  court  found  the  other  issues  joined 
for  the  defendants,  and  rendered  judgment  ao- 
cordingly. 

On  error,  the  Superior  Court  in  general  term 
affirmed  the  judgment,  and  the  present  petition 
in  error  is  prosecuted  in  this  court  to  reverse 
these  judgments. 

White,  J. 

We  fihd  no  error  in  thid  case.  The  construc- 
tion of  the  will  now  in  controversv  is  governed 
by  the  decision  in  Niles  v.  Oray,  12  Ohio  S.  320. 
Tbtit  case  was  decided  in  1861  and  has  become  a 
rule  of  property  in  this  State  and  we  are  not 
now  disposed  to  reconsider  it. 

The  will  in  that  case,  as  well  as  the  ;will  now 
in  question,  was  made  prior  to  the  passage  of  the 


Act  of  March  3, 1834  (1  Curwin  145\  which  de* 
clared,  in  effect,  that  a  devise  of  lands,  in  a  will 
thereafter  made,  should  be  construed  to  convey  a 
fee  simple,  and  that  the  devisee  should  take  all 
the  estate  which  the  devisor  had  in  the  property, 
unless  it  appeared  by  express  words  or  the  man- 
ifest intent  that  a  lesser  estate  was  intended. 
The  decision,  therefore,  in  Niles  v.  Gray,  was  not 
founded  upon  that  statute  nor  upon  any  subse- 

auent  one  of  like  effect ;  but  upon  the  term  of 
ixe  will  as  construed  without  the  aid  of  such 
legislation.  The  language  in  that  case  that  was 
held  to  operate  as  a  devise  of  the  fee  was  "  the 
remaining  part  of  my  real  property."  The 
language  of  the  devise  in  the  present  case  is 
"all  of  my  property  of  every  description, 
whether  real,  personal  or  mixed,  after  paying  all 
of  my  just  debts ; "  and  the  devise  over  to  the 
children  and  heirs  of  his  deceased  brother,  is  of 
the  same  interest  and  estate  that  was  given  by 
the  will  to  Lucinda,  the  first  devisee. 

The  claim  on  behalf  of  Lucinda  is  that  she 
took  only  a  life  estate.  But  it  seems  to  us  that 
she  took  aU  the  estate  and  interest  that  was  sub- 
ject to  disposition  by  the  testator  and  that  was 
liable  for  the  payment  of  his  debts,  subject  to  be 
defeated  on  tne  happening  of  the  contingency 
named  in  the  will,  when  the  estate  is  to  eo  over 
to  the  persons  named  as  the  children  and  heirs 
of  bis  deceased  brother. 

The  contingency  upon  which  the  devise  over 
takes  effect,  according  to  Niles  v.  Gray,  is  the 
death  of  the  first  devisee,  Lucinda,  without 
leaving  legitimate  heirs  of  her  body  or  lineal 
descendants  then  living;  and  that  until  such 
contingency  happens  the  fee  is  vested  in  the 
devisee  and  her  grantees. 

Whether  the  devise  over  will  ever  take  effect 
cannot  be  determined  until  the  plaintiff's  death ; 
but  if  it  should  never  take  effect,  her  grantee, 
Sinton,  will,  according  to  the  principles  decided 
in  Niles  v.  Gray^  hold  an  indefeasable  estate,  if 
the  deed  to  him  is  valid. 

That  the  deed  is  valid  was  found  by  the  court 
below  upon  the  evidence ;  and  we  see  nothing 
in  the  record  to  warrant  us  in  disturbing  that 
finding. 

Judgment  affirmed. 

fThis  case  will  appear  in  87  0.  S.] 
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SUPREME  COURT  OF  OHIO. 


John  D.  Williaks 

v. 

Chablottb  Enolbbrecbt. 


December  6, 1881. 

In  mn  sotion  l^  the  mortgagee  against  the  moi 
under  the  aUtnte  {CMl  Code,  1 658,  Rev.  Stati.  " 
recover  po— eaaion  of  the  lands  mortgaged,  the 
such  mortgage  waa  given  to  compound  a  felony  la  not 
available  as  a  defense. 

Error  to  the  District  Conrt  of  Scioto  Connty. 

On  Jnly  14^  1874,  John  D.  Williams  com- 
menced an  action  in  the  Conrt  of  Common  Pleas 
of  Scioto  County,  against  Charlotte  Bngl^bieeht 
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and  others,  under  the  civil  code,  §  558 ;  Rev. 
Stats.  §  5781.  The  object  of  the  suit  was  to  re- 
cover possession  of  certain  real  estate  in  that 
county,  the  plaintiff  alleging  in  his  petition 
that  he  had  a  legal  estate  in  the  premises  therein 
described,  was  entitled  to  the  possession  thereof, 
and  that  the  defendants  unlawfully  kept  him 
out  of  possession.  There  was  an  answer  to  the 
petition  and  reply  to  the  answer. 

The  facts  are  as  follows:  In  1866,  Williams 
loaned  12,500  to  Ludwig  Englebrecht,  who  gave 
him  a  note  for.the  amount,  payable  one  year  af- 
ter date,  which  note  was  signed  by  Ludwig  En- 
glebrecht  as  principal  and  purported  to  be  signed 
by  Frederick  Englebrecht,  his  father,  as  sure^. 
When  the  note  became  due,  December  20,  1867, 
Ludfwig  obtained  a  renewal  of  the  loan  for  one 
year.  To  effect  such  renewal,  he  paid  the  inter- 
est on  the  note,  and  delivered  to  Williams  a  new 
note  for  the  same  amount,  aAao  executed  by  him- 
self as  principal  and  purportins  to  be  executed 
by  his  father  as  surety,  and  also  delivered  to 
Williams  an  instrument  purporting  to  be  a 
mortgage  on  the  premises  sought  to  be  recovered 
in  this  case,  to  secure  the  payment  of  the  last 
mentioned  note,  which  instrument,  in  the  form 
of  a  mortgaffe,  purported  to  have  been  executed 
imd  acknowledffed  in  due  form  by  Frederick  En- 

S glebrecht  and  his  wife  Charlotte,  one  of  the  de- 
endaats.  the  premises  being  owned  by  said 
Frederick  in  fee.  In  fact,  however,  the  name  of 
Frederick  Englebrecht  was  sijpied  to  the  notes 
and  the  pretended  mortgage  without  his  knowl- 
edge or  consent,  and  the  name  of  Charlotte  En- 
glebrecht was  signed  to  the  pretended  mortgage 
without  her  knowledge  or  consent,  and  in  plac- 
ing sadi  signatures  on  the  notes  and  mortgage, 
Ludwig  Englebrecht  committed  forgeries.  He 
also  firattdolently  procured  the  pretended  mort- 

Sage  to  be  attested  by  two  witnesses,  and  the  ac- 
nowledgement  to  be  signed  by  a  notary  public 
of  Scioto  county.  Williams  believed  the  notes 
and  mortgage  to  be  genuine  when  he  so  received 
them,  and  so  believed  until  March,  1868,  when 
he  fixtst  learned  that  the  forgeries  had  been  com- 
mitted. He  insisted  that  a  genuine  note  and  a 
genuine  mortgMe  on  the  premises  should  be  ex- 
ecuted, but  Frederick  En^ebrecht  refused  to  ex- 
ecute such  note,  and  he  and  his  wife  refused  to 
execute  such  mortgage,  until  Williams  assured 
them  that  unless  that  was  done  he  would  imme- 
dis^ly  prosecute  their  son  Ludwig  for  the  for- 

feries.  Thereupon,  March  23, 1868,  Ludwig  and 
'rederick  Englebrecht  executed  ana  delivered  to 
Williams  a  promissory  note  for  $2,500,  dated  De- 
cember 20, 1867,  payable  four  vears  after  date, 
with  interest,  and  Frederick  ana  Cbftrlotte  Encle- 
brecht  executed,  acknowledged  and  delivered  to 
Williams,  in  due  form,  a  mortgage  on  said  prem- 
ises, in  which  mortgage  they  say  that  we,  ^'  in 
consideration  of  $2,500  to  us  in  hand  paid  by 
John  D.  Williams,  *  *  *  do  hereby  grant, 
bargain,  sell  and  convey  to  said  John  D.  Wil- 
liams, his  heirs  and  assigns  forever,  the  follow- 
ing described  real  estate."  Here  follows  a  de- 
scription of  the  property  in  the  same  form  as  set 


forth  in  the  petition,  the  usual  covenants  of  seirin, 
against  incumbrances,  and  of  general  warranty, 
a  recital  of  the  terms  of  the  last  mentioned  prom- 
issory note,  and  a  condition  that  *^  if  the,  said 
Frederick  Englebrecht  and  L.  Englebrecht,  or 
either  of  them,  shall  ^  pay  said  note  when  the 
same  becomes  due,  witn  interest  thereon,  then 
these  presents  shall  be  void." 

Ludwig  Englebrecht  died  before  the  note  be- 
came due.  Frederick  Englebrecht  was  living 
on  the  premises  above  mentioned  at  the  time 
he  executed  such  mortgage.  He  was  the  owner 
of  the  premises  in  fee  simple  and  continued  tore- 
side  thereon  until  he  died,  intestate,  his  death 
also  occurring  before  the  note  became  due,  and 
the  defendants,  his  widow  and  heirs  at  law,  have 
resided  on  the  premises  ever  since  his  death. 

A  jury  was  waived  and  the  cause  was  submit- 
ted to  the  court  of  common  pleas  on  the  plead- 
ings and  the  above  facts,  which  court  found  in 
favor  of  the  defendants;  the  district  court  af- 
firmed the  judgment ;  and  this  petition  in  error 
was  filed  by  Williams  to  obtain  a  reversal  of  the 
judgments: 

W.  A.  Hutchins  and  J.  W.  Bannon  for  plaint- 
iff in  error. 

F.  C.  Searl  and  Moore  &  Newman  for  defend- 
ants in  error. 

Okey,  C.  J. 

In   1826,  Charles   Roll    and   I'eter   Roll,  his 
father,  executed  to  Henry  Raguet  two  promissory 
notes,  each  for  the  sum  of  five  hundred  dollars, 
and  Peter  Roll  executed  to  Raguet  mortgages  on 
a  parcel  of  real  estate  in  Hamilton  County,  to 
secure  their  payment.    The  notes  and  mortgages 
were  given  to  compromise  or  comoound  a  lar^ 
cenv  said  to  have  Deen  committea  by  Charles 
Roll.    The  reports  of  the  cases  prosecuted  on 
those  instruments  are  verv  instructive  on  the 
question  here  presented.    In  an  action  brought 
on  one  of  the  notes  against  Charles  Roll  and  Peter 
Roll,  it  was  held  that  Raguet  could  not  recover,  the 
contract  being  executorv  and  the  parties  in  pari 
ddicto.  Roll  V.  Raguet,  4^0hio,  400.   The  same  re- 
sult was  arrived  at,  for  the  same  reason,  in  a  pro- 
ceeding by  scire  facias^  prosecuted  by  Raguet 
against    Peter    Roll  on  one  of   the  mortgages. 
Raguet  0.  Roll,  7  Ohio^  1  pt.  76.    The  same  result 
would  have  followed  m  any  suit  in  chancery  for 
an  account  of  the  amount  aue  on  the  mortgages 
and  a  sale  of  the  premises.    McQuade  v.  Koee- 
crans,  36  Ohio  St.  442.    And  see  ace.  Spalding  v. 
Bank  of  Muskingum,  12  Ohio,  544,  5^ ;  Goudy 
V.  Gebhart,  1  Ohio  St.  262:  Hoss  v.  Layton,  3 
Ohio  St.  352,  357 ;   Cooper  v.  Rowley,  29  Onio  St. 
547,  549.    Raguet  then  prosecuted  an  action  of 
ejectment  against  Peter  KoU,  basing  his  right  to 
recover  on    the    mortgages,  the    conditions   in 
which  had  been  broken,  and  Roll  relied  for  his 
defense  on  the  fact  that  the  mortgages  had  been 
given  to  compound  a  felony.    Tne  court,  how- 
ever, while  approving  the  decisions  in  the  above 
mentioned  cases  between  the  parties,  held  that  in 
the  action  of  ejectment,  such  defense  was  not 
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available  to  Roll.  Grimke,  J.,  in  delivering  the 
opinion,  i>aid:  ''  A  mortgage  is  in  reality  a  con- 
ditional fee,  which  is  as  large  an  estate  'as  a  fee 
simple,  though  it'  may  not  be  so  durable.  And 
the  case  comes  within  the  principle,  that  when 
a  conveyance  has  actually  oeen  executed  on  an 
unlawful  consideration  the  court  will  not  merely, 
not  annul  it;  they  i/rill  permit  it  to  be  enforced.-' 
Raguet  V.  Roll,  7  Ohio,  2  pt.  70.  But  this  is  not 
inconsistent  with  the  statement  in  Harkrader  i;. 
Lciby,  4  Ohio  St.  602,  612,  repeated  in  other 
cases,  that  *'  a  mortgage  is  now  treated  in  both 
courts  (law  and  equity)  as  a  mere  security  for  the 
debt,  and  the  mortgagee  is  permitted  to  use  the 
legal  title  only  for  tne  purpose  of  making  effectual 
such  security."  And  see  Hill  v.  West,  8  Ohio,  222; 
McArthur  v.  Franklin,  16  Ohio  St.  206.  Hence, 
it  is  a  good  defense  to  ejectment  on  a  mortgage 
that  the  debt  has  been  paid.  This  principle  is 
further  illustrated  in  the  fourth  suit  to  which 
Roll  and  Raguet  were  parties.  That  was  a  bill 
in  chancery  in  which  the  question  presented  was 
whether  Roll  had  the  right  to  redeem,  and  it  was 
held  that  he  had  such  right,  and  the  court  ap- 
prove the  decisions  in  the  three  preceding  cases 
between  the  parties.  Cowles  v.  Raguet,  Id  Ohio, 
38.  But  it  was  further  held  that  a  court  of 
equity  will  not  set  aside  or  restrain  the  enforce- 
ment of  a  deed  of  real  estate  the  consideration  of 
which  is  wholly  founded  on  an  illegal  agreement 
between  the  parties  (Moore  v,  Adams,  8  Ohio, 
373 ;  Thomas  v.  Cronise,  16  Ohio,  54) ;  though 
where  by  threats  of  prosecution  for  a  crime  of 
which  he  was  wholly  innocent,  a  person  was  in- 
duced to  execute  a  note  and  mortg&ge,  it  was 
held  that  equity  will  grant  relief,  and  restrain 
the  collection  of  the  note  or  the  enforcement  of 
the  mortgage.    James  v,  Roberts,  18  Ohio,  648. 

An  examination  of  these  cases  will  show  very 
clearly,  that  under  the  law  as  it  existed  before 
the  adoption  of  the  code  of  civil  procedure  of 
1853,  there  was  no  such  defense  to  an  action  of 
ejectment  based  on  a  mortgage  like  this;  nor 
could  a  bill  in  chancery,  founded  on  such  facts, 
be  entertained  to  restrain  such  action  or  qcfiet 
the  title  of  the  tnortg^^or.  As  against  such 
mortgage  the  only  relief  m  the  courts  available 
to  the  mortgagor  or  his  heirs,  on  the  facts  here 
stated,  was  a  bill  to  redeem.  It  is  urged,  how- 
ever, that  the  rule  is  now  very  different,  and  that 
by  reason  of  the  blending  of  legal  and  equitable 
actions anddefenses,  unoer  the  code  of  civil  pro- 
cedure, the  defense  of  illegality  is  equally  avail- 
able to  the  defendant  whether  an  action  is 
brought  upon  the  note,  or  upon  the  mortgage  to 
obtain  a  sale  of  the  property,  or  for  the  recovery 
of  the  possession  of  the  land  under  the  mort- 
gage. True,  the  rights  of  parties,  with  respect 
to  a  few  matters,  are  changed  by  the  code,  as,  for 
instance,  the  acknowledgment  of  a  debt  suffi- 
cient to  take  a  case  out  of  the  statute  of  limita- 
tions, must  now  be  in  writing;  and  the  practical 
effect  of  permitting,  in  a  proper  case,  the  deter- 
mination of  the  rights  of  the  parties,  legal  and 
equitable,  in  the  same  suit,  enables  a  person 
sometimes   to  secure    rights    which  under  the 


former  practice  would  have  been  lost.  But,  with 
the  exception  of  the  express  changes  referred  to, 
the  rights  of  parties  are  unaffected  by  the  code. 
This  view  is  well  expressed  in  Dixon  v,  Caldwell, 
15  Ohio  St.  412,  416.  where  it  was  said :  "The 
distinction  between  legal  and  eauitable  rights 
exists  in  the  subjects  to  which  tney  relate,  and 
is  not  affected  by  the  form  or  mode  of  procedure 
that  may  be  prescribed  for  their  enforcement. 
The  code  abolished  the  distinction  between  ac- 
tions at  law  and  suits  in  equity,  and  substituted 
in  their  place  one  form  of  action ;  yet,  the  rights 
and  liabijities  of  parties,  legal  and  equitable,  as 
distinguished  from  the  mode  of  procedure,  re^ 
main  the  same  since,  as  before,  the  adoption  of 
the  code : "  White,  J.  As  the  heirs  of  the  mort- 
gagor could,  in  a  case  like  this,  have  maintained 
a  bill,  under  the  former  practice,  to  redeem,  the^ 
may,  of  course,  obtain  the  same  relief  in  this 
case  by  cross-petition.  Rev.  Stats.  §  5071.  This 
is  not  a  change  of  the  rights  of  the  parties. 
But,  as  we  have  seeii,  a  bill  in  chancery  could 
not  have  been  entertained  to  retrain  an  action 
of  ejectments  on  a  mortgage  lik^  this,  and  hence 
the  heirs  of  the  mortgagor  cannot  maintain  a 
cross-petition  for  such  relief  in  this  CAse.  To 
hold  otherwise  is  to  affirm  that  the  code  has  ef- 
fected most  mat^ial  changes  in  the  rights  of 
parties,  without  any  words  to  indicate  a  purpose 
to  make  such  change. 

No  claim  is  maae  that  the  Question  before  us 
is  affected  by  the  provision  of  tne  statute  (R.  S. 
§  5316)  requiring  a  sale  to  be  ordered  when  a 
mortgage  is  foreclosed ;  nor  could  such  claim  be 
properly  made.  The  object  of  that  provision 
will  sufficiently  appear  m  Anonymous,  1  Ohio, 
235,  Higgins  v.  West,  6  Ohio  ^4 ;  Morgan  v. 
Burnet,  18  Ohio  635. 

In  rendering  a  judgment  of  reversal  in  this 
case,  we  perform  a  disagreeable  duty :  but  it  is  a 
duty,  nevertheless.  If  it  will  tend  to  a  better 
administration  of  justice  to  permit,  in  cases  of 
thiJB  sort,  such  defense  as  was  offered  by  the  de- 
fendants, the  law  upon  the  subject  must  be 
changed  by  the  legislature  and  not  by  this  court. 

Judgment  reyersed. 

SUPREME  COURT  OP  OHIO. 


John  WEAysR 

V, 

William  E.  Carnahan. 


December  6, 1881. 

1.  Where  plaintiff  snes  to  recover  the  value  of  eervices 
rendered,  and  defendant  admits  the  rendition  ol  the  Bar- 
vices,  but  denies  the  value  to  be  as  neat  m  claimed,  and 
avers  that  it  does  not  exceed  a  certain  specifiod  amount, 
it  is  error  to  render  a  ludgmentin  plaintiff's  favor  for 
such  amount,  and  continue  the  cause  for  trial,  to  deter- 
mine the  farther  value  of  such  services, 

2*  Where  defendant,  in  such  case,  deniea  the  rendition 
of  the  services  and  farther  alleges  that,  even  if  thev  had 
been  rendered,  they  wonld  have  been  worth  a 
specified  sum  and  no  more,  and  the  court  thereupon, 
without  trial  had,  erroneously  renders  judgment  against 
him  for  such  amount:  the  judgment,  if  acquiesced  in  by 
defendant,  is  final  and  a  bar  to  further  prooeedinss. 

8.    Section  876  of  the  Oode,  as  amended  Maron  18th, 
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1872,  (09  O.  L.  44),  appplies  only  to  cases  whert  a  pari  of 
eA«  eouM  OT(MM»e»  of  abtbon  is  admitted  and  part  denied. 
(Moore  v,  Woodside  et  al,  28  O.  8.  637,  distinguished.) 

Error  to  the  District  Court  of  Butler  County. 

Carnahan  brought  his  action  in  the  Court  of 
Common  Pleas  against  Weaver  to  recover 
$117.50,  with  interest,  which  he  claimed  to  be 
due  him  upon  an  account  for  medical  services,  a 
copy  of  which  account  he  attached  to  his  peti- 
tion.   The  answer  of  defendant  was  as  follows : 

"  The  defendant  for  answer  denies  that  there  is 
due  to  the  plaintiff  on  said  account  $117.60,  as 
alleged  in  the  petition.  He  admits  the  items  in 
said  account : 

22  April,  1876, $4  60 

27  April,  1876, 4  60 

3  Mav,  1875, 4  60 

2  July,  1876, 4  60 

15  July,  1876 4  60 

1  August,  1876, 4  60 

8  October,  1876 4  50 

13  October,  1876, 4  60 

17  October,  1875, 4  50 


$40  60 


He  says  plaintiff  expressly  agreed  to  make 
no  charges  for  medicine  and  medical  aid  ren- 
dered defendant's  family,  besides  his  wife.  He 
denies  that  the  value  of  the  residue  of  said 
services  and  medicines  and  prescriptions  were 
worth  as  much  as  stated  in  the  petition.  He 
says  said  entire  amount  should  not  oe  more  than 
ninety  dollars." 

The  plaintiff  replied  denying  each  and  every 
allegation 'of  the  answer. 

Thereupon,  on  motion  of  plaintiff,  the  court 
rendered  judgment  against  defendant  for  the 
sum  of  $90.00  and  continued  the  cause  for  fur- 
ther disposition.  The  amount  thus  found  due, 
the  defendant  paid. 

At  the  following  term  the  court  proceeded  to 
hear  the  case  and  found  that  there  was  AUl  due 
to  the  plaintiff  upon  the  account  aforesaid 
$26.76,  for  which  sum  judgment  was  rendered 
against  defendant.  A  motion  for  a  new  trial 
was  overruled,  and  the  cause  coming  into  the 
District  Court  for  reView,  the  judgment  of  the 
court  below  was  affirmed. 

LONGWORTH,  J. 

The  answer  of  defendant,  as  a  pleading,  is  ex- 
ceedingly vague  and  unsatisfactory.  Whether 
by  it  tne  defendant  offered  to  confess  judgment 
for  the  sum  of  $90,00,  or  to  deny  the  rendition 
of  any  services,  except  those  expressly  admitted, 
and  to  allege,  by  way  of  alternative,  that  such 
services,  if  they  had  been  rendered,  would  not  have 
been  worth,  all  told,  more  than  $90.00,  is  not  as 
clear  as  we  could  desire.  The  latter  construc- 
tion, however,  is  the  more  reasonable.  Treated 
as  an  admission  of  the  facts  stated  in  the  peti- 
tion, except  as  to  the  value  of  the  services  ren- 
dered, the  judgment  upon  the  pleadings  would 
have  been  final  and  the  action  of  the  court  in 
rendering   a   further  judgment    in    plaintiff's 


favor  would  be  too  plainly  erroneous  to  admit  rj 
discussion. 

The  court  below  seems  to  have  treated  the 
case  as  one  of  that  class  to  which  the  provisions 
of  §  376  of  the  Code  of  Procedure  applies,  (69  O. 
L.  44).  That  section  provides  that  defendant 
having  answered  **  to  a  part  of  the  cause  or 
causes  of  action  alleged,  the  court  may,  in  its 
discretion,  render  Judgment  upon  such  part  or 
parts  <M  art  not  put  m  issue  by  men  answer J^  Under 
the  discretionary  power  thus  conferred  the  court 
might,  undoubtedly,  have  rendered  judgment  in 
plaintiff's  favor  for  $40.50  upon  the  nine  items 
expressly  admitted  by  the  answer  to  have  been 
correctlv  charged,  and  then  continued  the  cause 
for  trial  upon  the  issue  or  issues  raised.  But 
this  was  not  done. 

As  to  the  remianing  items  of  account  the 
answer  eithef  admittea  or  denied  that  the  ser^ 
vices  were  rendered.  If  it  admitted  their  ren- 
dition the  mere  denial  that  they  were  of  the 
value  alleged  would  be  surplusage  and  the  court 
might  have  rendered  judgment  against  defend- 
ant as  by  default,  there  being  no  issue  of  any 
kind  raised  by  the  answer.  If,  on  the  other 
hand,  the  rendition  of  services  was  denied,  then 
it  was  error  to  enter  up  judgment  against  de- 
fendant for  $90.00,  without  trial,  as  was  done. 
But  of  this  error  the  defendant  made  no  com- 
plaint— on  the  contrary  he  paid  the  judgment 
and  only.objected  to  the  court  proceeding  against 
him  further.  Upon  either  hypothesis  the 
judgment  was  a  finality. 

Section  376  of  the  Code  applies  only  to  cases 
where  a  part  of  the  cause  or  causes  of  action  is  ad- 
mitted an4  part  denied,  it  does  not  apply  where 
all  are  admitted  or  denied. 

Moore  v.  Woodside  et  al.,  (26  0.  S.  637),  in  no- 
wise conflicts  with  this  doctrine.  True,  in  that 
case  the  plaintiff  had  but  one  cause  of  action, 
the  suit  having  been  brought  to  recover  the 
agreed  value  of  goods  sold.  But  the  answer 
alleged  that  the  goods  had  been  scild  by  sample 
and  were  inferior  to  the  samples  in  a  specified 
amount  and  offered  to  confess  judgment  for  the 
agreed  price  less  this  amount.  Here  it  is  plain 
that  the  defendant  might  have  paid  the  agreed 
price  and  would  then  have  had  a  right  of  action 
against  plaintiff  for  the  breach  of  warranty. 
Instead  of  so  doing  he  sought  to  recoup  in  the 
same  action ;  and  it  was  upon  the  sole  ground 
that  the  defense  was  a  counterclaim  and  not  a 
mere  denial  of  the  amount  of  eamages  that  the 
decision  in  that  case  was  based. 

The    judgments  of    the    district    court  and 
court  of  common  pleas  will  be  reversed. 
[This  case  will  appear  in  37  O.  S.] 


♦ » » 


Adffo^ng  Owners— Surface  Water,— In  respect  to  the 
running  on  of  surface  water  caased  by  rain  or  snow,  an 
owner  of  land  is  not  prevented  from  filling  up  wet  and 
marshy  places  on  his  own  soil  for  its  improvement  and 
bis  own  advantage  because  his  neighbor's  land  is  so  situ- 
ated as  to  be  incommoded  bv  it,  nor  because  by  so  doing 
he  prevents  the  water  reaching  a  natural  water-course  as 
it  formerly  did'.— ^.  F.  Court  of  Appeals,  Barxuby  «. 
Wnioox.    October  4,  1881. 
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^i<^6^  o^  ^^ci^iovi^. 


UNITED  STATES  COURTS. 


Shanks,  ex'r,  v.  Klein.    (Supreme  Court  of  the 
United  States.    October  31,  1881.) 

1.  Partnership — Reed  Estate — DAts — BiquUiee, — 
Real  estate  purchased  with  partnership  funds 
for  partnership  purposes,  though  the  title  be 
taken  in  the  mcfiviaual  name  of  one  or  both 
partners,  is  in  equity  treated  as  personal  prop- 
erty, as  far  as  is  necessary  to  pay  the  debts  of  the 
partnership  and  to  adjust  the  equities  of  the 
copartners. 

2.  Ibid — Conveyance  of  Equitable  Title — Legal 
TiUe, — For  this  purpose,  in  case  of  the  death  of 
one  of  the  partners,  the  survivor  can  sell  real 
estate  so  situated,  and,  though  he  cannot  convey 
the  legal  title  which  passed  to  the  heir  or  devisee 
of  the  deceased  partner,  hii^sale  invests  the  pur- 
chaser with  the  equitable  ownership  of  the  real 
estate,  and  the  right  to  compel  a  conveyance  of 
the  title  from  the  heir  or  devisee  in  a  court  of 
equity. 

Hopper  t?.  Town  of  Covington.    (United  States 
Circuit  Court,  Dist.  Indiana.    October,  1881.) 

1.  Municipal  Bonde — Recitals — Estoppel. — Mu- 
nicipal bonds  which  contain  no  recitals  are  im- 
peachable in  the  hands  of  a  bona  fide  holder  for 
velue. 

2.  Ibid— Pleading. — Municipal  bonds  that  con- 
tain no  recitals  which  preclude  the  municipality 
from  impeaching  the  Donds  in  the  hands  of  a 
bona  ^«  holder,  give  no  right  of  action  unless 
the  complaint  snows  that  the  bonds  were  issued 
duly  ana  for  a  proper  purpose. 


■♦-♦- 


MASSACHUSETTS. 


{Supreme  Judicial  CouH,) 


Morse  v.  Stearns.    Sept.  1881. 

Legacy — Ambiguity — BUI  of  Interpleader. — Two 
nephews  of  the  testator,  viz.,  J.  W.  Sprague  and 
J.  Sprague  Stearns,  claimed  a  legacy  given  ^*to 
my  nephew,  J.  S.  Sprague."  Held,  this  is  a 
proper  case  for  a  bill  of  interpleader.  Extrinsic 
evidence  of  the  conduct  and  the  declaration  of 
the  testator  are  competent  to  show  his  intention 
as  to  the  proper  person. 

Amos  v.  Oakley.    Sept.,   1881. 

Contract — Breach — Evidejice. — The  defendant  had 
affreed  to  support  the  plaintiff  for  the  rest  of  the 
plaintifi  's  life.  The  action  was  for  a  breach  of 
the  contract  The  breach  occured  on  June  9, 
1879.  On  September  9,  1879,  the  day  before  the 
writ  in  this  action  issued,  defendant  had  leased 
to  B.  the  premises  conveyed  to  him  by  the 
plaintiff  as  the  consideration  for  the  contract 


now  broken.  In  this  lease  the  lessee  agreed  to 
receive  and  support  the  plaintiff  if  he  should 
return  to  the  house.  HelOj  the  lease  was  prop- 
erlv  excluded  when  offered  in  evidence  by  the 
de^ndant,  the  true  question  being  whether  the 
contract  had  been  broken  on  or  before*  June  9, 
1879.  If  the  contract  was  a  continuing  one  for 
the  plaintiff's  life,  it  was  entire,  and  a  complete 
breach  would  justify  the  plaintiff  in  treating  it 
as  absolutelv  at  an  end. 


Little  v.  Little.    Sept.,  1881. 

Taxation — National  Bank  Stock — School  Tax. — The 
question  was  whether  national  bank  stock  be- 
longing to  the  inhabitant  of  a  school  district  in 
one  town  could  be  lawfully  taxed  for  the  pur- 
|)OSo  of  defraying  the  expense  of  building  a  school- 
house  in  the  district  of  another  town,  under  Gen. 
Stats,  c.  39  and  Stats.  1873,  c.  315.  Held,  the 
shares  of  the  defendant's  intestate  could  )ye  as- 
sessed only  in  Newburyport,  where  the  bank  was 
situated ;  and  could  form  no  part  of  the  valua- 
tion of  the  town  of  Newbury.  As  a  district 
school  tax  must  be  assessed  as  other  town  taxes 
arc  assessed,  namely,  oi^  the  valuation  made  by 
the  assessors  of  the  property  of  the  inhabitants, 
subject  to  taxation  for  state,  county,  and  town 
taxes,  and  as  these  shares  caftnot  be  included  in 
that  valuation,  they  cannot  be  assessed  under 
existing  provisions  of  law  for  a  school  district 
tax. 


IOWA. 

Sweet,  Dempster  &  Co.  v.  Oliver  and  others. 
Oct.  22,  1881. 

Injunction. — An  action  was  commenced  against 
O.,  attachment  issued,  and  real  and  personal 
property  attached,  and  one  W.  garnished.  After- 
wards an  amended  petition  was  filed,  alleging, 
among  other  things,  that  a  mortgage  of  person- 
alty and  real  estate  from  0.  to  W.  was  frauaulent ; 
that  W.  had  taken  passession  of  the  personalty 
and  was  proceeding  to  sell  the  same,  and  that  O. 
was  insolvent;  ana  asked  that  W.  be  made  a  de- 
fendant, and  enjoined  from  applying  the  prop- 
erty until  amount  due  her  was  ascertained,  and 
that  plaintiff's  lien  be  declared  paramount  to 
hers,  and  she  be  compelled  to  first  exhaust  the 
personal  property  betbre  applying  the  real  estate. 
W.'s  insolvency  was  not  alleged,  nor  her  solvencv 
disputed.  The  answer  denied  all  fraud,  and  al- 
leged that  the  mortgages  were  given  for  value. 
EMd,  that  motion  to  dissolve  the  injunction 
should  have  been  granted. 


♦  • » 


SUPREME  COURT  RECORD. 


[Kew  cases  filed  since  our  last  report,  up  to  Dec.  18, 1881.] 


No.  12S6.  Moses  Stemberger  v.  Martha  M.  Hanna  et 
al.  Error  to  the  District  Court  of  Jackaou  Countj'.  O.' 
F.  Moore,  and  Irvine  Dungan  for  plaintiff;  Moore  A  At- 
kinson and  Hutchins  A  Davis  for  defendants. 

1296.    John  McHenry  v.  Enoch  T.  Carson.    Appeal— 
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Reserved  In  the  Distriot  Court  •  ef  Hamilton  County. 
MoGuffey,  Morrell  A  Strunk  for  plaintiff;  MatthewH, 
Ramsey  A  Matthews  for  defendant. 

1237.  Joseph  Counts  et  al.  v.  Wilhelm  Stock.  Krror 
to  the  District  Court  of  Miami  County.  McDonald  A 
McKinleyfd^  plalntiflb;    W.  S.  Thomas  for  defendant. 

13S8.  Uriah  Cook  et  al.  v.  French  G.  Lockwood.  Kr- 
ror to  the  District  Court  of  Union  County.  J.  C.  Cam- 
eron for  plaintifRi ;  P.  B.  Cole  .d^  Son  for  defendant. 


■♦-♦- 


SUPREME  COURT  OP  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  LongwoktH; 
Judges. 

Tuesday,  December  13,  1881. 

GENERAL  DOCKET. 

No.  175.  Caroline  Ix)omis  v.  Seoond  German  Building 
ABBociation  et  al.  Error  to  the  District  Court  of  Scioto 
County. 

IX>NOWORrH,  J. 

li.  reooTered  a  Judgment  in  the  common  pleaa 
court  asainat  R.  for  ^7.4S,  in  an  action  for  money 
only.  B.  obtained  a  second  trial  undor  the  statute. 
R.  then  gave  a  lyortgage  to  a  Building  AshocIm- 
tlon.  Afterward,  upon  second  trial,  L.  recovered  a 
Judgment  against  R  for  9251.80  damages  and  1185.96 
coatSy  and  levied  execution  upon  the  mortgaged  prem- 
ises. In  an  action  by  the  Building  AssodiSion  to  fore- 
close the  mortgage,  marsball  liens,  and  distribute  pro- 
ceeds: 

Held.'  I.  That  the  lien  of  L.,  to  the  extent  of  the 
original  Judgment,  with  interest  from  the  first  day  of  the 
term  at  which  it  was  rendered,  was  the  first  in  order  of 
prioritv. 

2.    Tnat  the  mortgage  was  second  in  order  of  priority. 

S.  That  the  lien  or  the  second  Judgment,  to  the  extent 
that  it  exceeded  in  amount  the  first  Judgment  with  in- 
terest, was  the  last  in  order  of  priority. 

Judgment  aflirmed  in  part  and  reversed  in  part. 

204.  William  Bell  et  al.  v,  Arthur  B.  MoConnell.  Er- 
ror to  the  Distriot  Court  6f  ^ahoninp  County. 

MolLTAimB,  J. 

The  double  agency  of  a' real  estate  broker,  who  assumes 
to  act  ft>r  both  parties  to  an  exchange  of  'lands,  involves, 
prima  fadef  inconsistent  duties ;  and  he  cannot  recover 
compensation, from  either  party,  even  upon  an  express 
promise,  until  it  is  clearly  shown,  that  each  principal  had 
fuU  knowledge  of  all  the  cirxmmstances  connected  with 
his  employment  bv  the  other  which  would  naturally  af- 
fect his  action,  and  had  assented  to  the  double  employ- 
ment. But  when  such  knowledge  and  consent  are  shown, 
he  may  recover  from  each  party. 

Judgment'aflirmed. 

LoROWoRTix,  J.,  dissented. 

170.  William  Howard,  adm'r  <fec.  v.  Alexander  H. 
Brower.    Error  to  the  District  Court  of  Clerroont  County. 

Whitb,J.    Held: 

1.  A  verbal  promise  in.  the  alternative  to  compensate  a 
patty  bv  will,  either  in  land  or  money,  is  within  Section  5 
of  the  statute  against  frauds  and  penuries. 

2.  Where  the  agreement  sued  on  is  within  such  stat- 
ute, and  it  is  fairly  to  be  inferred  from  the  petition  that 
it  is  not  in  writing)  the  defense  of  the  statute  is  available 
on  demurrer^ 

8.  A  verdict  cannot  be  regarded  as  a  finding  of  the 
value  of  services  as  upon  a  quantum  mertot.  where  the  case 
is  not  submitted  to  tne  Jury  for  such  fin<ung,  but  under 
instructions  to  assess  the  damageB  according  to  the  terms 
of  a  void  agreement. 

4.    Under  the  Act  of  April  18, 187(f,  (67  O.  L.  113),  bus- 
band  and  wife  are  competent  witnesses  for  and  against  ' 
each  other,  except  as  to  the  matters  therein  speoifled. 
Westorman  v.  Westormui,  (25  O.  S.  500),  approved  and 
followed. 


Judgment  of  the  district  court  and  that  of  the  common 
picas  reversed ;  verdict  set  aside,  demurrer  to  the  peti- 
tion Hustained.  and  cause  remanded  to  the  court  last 
nanio<l  for  further  proceedings. 

JoHNHON,  J.,  dissented  from  the  first  proposition. 

192.  Dillet^.  Ingersoll  et  «1.  Error  to  the  District 
Court  of  Athens  County. 

Johnson.  J.    Held: 

In  an  action  to  recover  damagita'for  assault  and  battery, 
where  an  issue  was  Joined  on  an  answer  Justifying  the 
alleged  trospaHH,  the  court  allowed  defendant  to  begin 
and  close,  in  otibring  testimony  and  in  the  argument : 

1.  That  unless  there  were  special  reasons  authorising 
the  court  to  otherwise  direct,  tne  right  to  begin  and  close 
H  HS  in  the  plaintiff, 

-2.  Unlessitaffirfiiatively  appeals  that  apodal  reasons 
did  not  exist,  which  would  autiiorixe  the  court  to  chanse 
the  order  of  proceeding  at  the  trial,  or,  tliat  the  plaintin 
was  prcjudioed  thereby,  a  Judgment  for  the  defendant 
will  not  he  reversed. 

•Tudgment  affirmed. 

iri8.  William  T.  West,  Trustee,  v,  August  Klots  and 
others.    Error  to  the  District  Court  of  Ene  County. 

Okey,  C.  J. 

1.  A  mechanic  furnishing  material  for  the  construc- 
tion of  a  mill,  under  a  contract  with  the  owner,  may,  by 
his  agreement  as  to  the  manner  of  payment,  and  his  acto 
with  respect  to  the  claims  of  other  creditors,  be  precluded 
from  asserting  a  mechanic's  lien,  as  against  such  credi- 
tors, although  he  has  made  no  express  promise  that  he 
will  not  assert  such  lien. 

2.  The  proposition  of  a  mann lecturing  company  in- 
corporated under  the  laws  of  New  York,  to  build  a  roll- 
ing mill  at  S.,  in  this  state,  if  ito  citisens  would  donate 
to  tho  company  ten  acres  of  land  and  lend  it  $150,000,  to 
be  evidenced  by  the  bonds  of  the  companv  secured  by 
mortgage  on  the  property,  waa  accepted  by  certain  citS- 
sens  of  S.,  wlio  conveyed  to  it  such  land,  loaned  to  it 
said  sum,  receiving  from  the  company  such  bonds  and 
mortgage*  Among  the  persons  advancing  money,  and 
accepting  bonds  so  secured,  was  K.,  who  aftenvara  sold 
such  bonds  to  other  persons.  .  After  the  mortg^^  was 
recorded,  but  before  any  considerable  part  of  said  sum 
was  advanced  to  the  company,  and  before  any  written 
consent  of  stockholders  of  the  company  to  the  execution 
of  the  mortgage  was  filed  in  the  office  where  mortgages 
are  recorded,  as  provided  in  the  statutes  of  New  York,  K. 
commenced  furnishing  material  for  the  constrtoctionof  the 
mill,  under  an  agreement  that  he  should  be  paid  in 
monthly  instalmento  out  of  the  monevs  received  for  the 
bonds.  His  account  amounted  to  |76,000,  and  durins  the 
time  it  accrued,  he  received  thereon,  in  instalmento,  from 
the  moneys  so  loaned  to  the  company,  957,000,  and  the 
company  paid  out  of  the  monejrs  advanced  to  it  varioua 
sums  to  other  creditors.  Subsequently,  when  the  com- 
pany was  in  failing  circumstances,  K.  asserted  a  mechan- 
ic's lien  for  th^  balance  due  him,  and  brought  suit  to  en- 
force it  :  Hda.  conceding  but  without  dedding  that  the 
objections  to  tne  mortflnge  would  under  other  circum- 
stances be  fatal,  that  K,  is  precluded  l^  his  acta  and 
agreement  fh>m  asserting  such  objections,  and  that  on 
the  facto  stated  the  mortnige.lien  is  superior  to  the  lien 
of  K. 

Judgment  reversed  and  cause  remanded  for  further  pro 
ceedings. 

205.  James  N.  Stark  v,  Zenas  Harrison,  administrator 
Ac  Error  to  the  Distriot  Court  of  Delaware  County. 
Dismined  for  want  of  preparation. 

207.  Van  Hyning  Co.  v,  William  Jennings  et  al.  Er- 
ror to  the  District  Court  of  Columbiana  County.  Dis- 
missed for  want  of  preparation. 

208.  Eugene  Powell  v.  John  J.  Reioherts.  Error  to 
the  District  Court  of  Delaware  County.  Dismisaed  for 
want  of  preparation. 

210.  Andrev  Warner,  administrator  Ac  v.  Brighton 
Tanner  et  al.  Error  to  the  District  Court  of  Qeaags 
County.    Passed  for  proof  of  service  of  plaintiff's  brief. 

216.  (George  F.  Avery  v,  Noah  Thomas.  Application 
for  a  writ  of  Aa5eeM  eorpua. 

Application  refused,  on  the  ground  that  it  should  be 
maoe  in  the  inferior  tsourto,  in  aooordance  with  JBe  parte. 
Shean  25,  Ohio  St.  440. 

020*  Ohio  on  relation  of  the  Attorney  General  v.  The 
Cincinnati  Street  Railway  Co.    Dismissed. 

021.  Ohio  on  relation  of  the  Attorney  General  v.  Rob- 
ert M.  Shoemaker.    Dismissed. 
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I  » 


NEW    BOOKS. 


USAGES  AND  CUSTOMS.  The  Law  of 
Usages  and  Customs  with  Illustrative 
Cases».  •  Bj'  John  D.  Lawson  ;  pp.  LXIX, 
552,  $6.00.  St.  Jiouis :  F.  H.  Thomas  &  Co., 
1881. 

Every  lawyer  in  active  practice  finds  himself 
compelled^  at  times  recurring  with  greater  or 
less  frequency  to  battle  with  the  prevalence  or 
otherwise  of  a  custom  or  usage  which  is  held  toex- 
tend  or  restrict  the  meaning  or  interpretation 
of  some  express  or  implied  contract.    At    such 
times  it  is  frequently  also  very  hard  indeed  to 
find  case  law  to  fit  the  emergency,    The  editor 
of  "  Usages  and  Customs ''  has,  by  collocating  all 
decided  cases  wherein  rulings  have  been  made 
upon  any  custom  or  usage,  conferred  an  especial 
boon  upon  the  profession  at  such  trying  times. 
The  self  gratulation  of  the  author  to  the  eflect 
that  no  apology  is  needed  for  entering  npon  a 
field  not  properly  filled  by  the  many  books  treat- 
ing upon  the  same  subject,  is  especially  oppor- 
tune and  full  of  suggesti  veness  of  the  fact    that 
this  work  is  practically  the  first  in  a  wide,  and 
hitherto  barren  field.    The  immense  amount  of 
labor  which  has  been  necessary  in  the  prepara- 
tion of  the  book  before  us  will  be  appreciated 
when  we  say  that  between  three  thousand  and 
four  thousand  cases  are  cited.    These  necessarily 
cover  the  entire  range  of  custom   or  usage  and 
we  can  hardly  imagine  any  case  or  circumstance 
not  met  and  covered  by  some  of  this  great  num- 
ber of  citations.    Hundreds  of  cases  are  given 
in  fully  and  the  book  is  upon  the  whole  such  an 
one  as  must  be  seen  and  read  to  be  appreciated) 
and  should  be  placed  in   every  lawyer's  library 
as  a  safe  guard  against  the  day  when  questions 
will  arise  upon  usages  and  customs.' 

COMPENSATION  FOR  LEGAL  SERVICES. 
The  Ethics  of  Compensation  for  Legal  Ser- 
vices. An  addresB  b^cre  the  Albany  Law  School^  and 
an  answer  to  HoBtUe  OrUies.  By  Edwin  Country- 
man. 12  mo;  pp.  160.  Albany,  N.  Y.:  W.  C. 
Little  A  Co.,  1882. 

This  little  book  before  us  is  positively  refresh- 
ing in  the  remarkably  cool  and  scientidc  man- 
ner in  which  it  goes  after  and  secures  the  scalp- 
lock  (tf  Irving  Brown,  Esq.,  atABxmy  Law  Journal 


fame.  Judge  Countryman,  in  his  address  before 
the  Albany  Law  School,  in  speaking  of  the 
proper  reward  for  the  services  of  the  attorney, 
Haid:  "  He  may  require  prepayment  in  whole 
or  in  part,  or  special  security  for  subsequent  pay- 
ment, or  tie  may  tfltpulate  for  emitingent  compenMlion 
out  of  the  proccfids  of  the  litigation^  To  this 
language  Brown  took  exceptions,  as  a  bull  excepts 
to  the  flaunting  of  a  red  rag.  His  attacks  upon 
the  lecturer  were  i^o  inteuipcruteaudso  senseless, 
that  in  self  defense  Judge  Countryman  took  up 
the  cudgel  and  at  the  first  pass  demoralized 
Brown,  although  through  the  columes  of  his  own 
organ.  Brown  responded,  led  on  by  the  Judge's 
peculiar  method,  and  placed  himself  in  a  trap 
out  of  which  even  the  instinct  of  a  blind  man 
ought  to  have  kept  him.  But  when  the  trap 
was  sprung  it  did  not  catch  the  Honorable  Mr. 
Brown,  for  he  refused  to  publish  the  Judge's  com- 
.munication.  That  communication  with  a  his- 
tory of  all  the  facts  and  circumstances  now 
reaches  the  profession  and  is  handed  down  to 
posterity  through  this  little  book.  The  few  per^ 
sons  who  read  the  Albany  Law  Journal  will  re- 
member that  the  editor  pitx^ured  a  few  commun- 
ications fix>m  his  special  cronies  to  bolster  up  his 
senseless  theories  of  wickedness  in  taking  con- 
tingent fees. 
From  these  defenders  of  Brown's  faith,  Judge 

Countryman  takes  the  lion's  skin  and  shows  the 
contemptible  asses  thereby  concealed.  Even 
Judge  Cooley,  of  Michigan,  is  made  to  look  very 
small  as  a  preacher  of  morality  when  the  fact  is 
shown  that  while  the  State  of  Michigan  pays 
him  a  salary  for  all  hie  time  he  steals  from  the 
State  a  very  large  part  thereof,  devoting  it  to 
book  making,  while  the  litigants  in  his  courts 
are  praying  for  action  to  be  taken  on  their  pend- 
ing cases. 

J3Ut,  to  Mr.  Brown,  the  author  ol  **  Legal  Ser- 
vices," pays  his  particular  respects.  He  shows 
that  while  at  the  bar,  Brown  was  notorious  for 
getting  all  the  business  he  possibly  could  upon 
contingent  fees.  This  portion  is  so  pointed  that 
we  cannot  resist  the  temptation  to  quote  verbatim: 
"He  rapidly  outgrew  in  toto  the  percentage  sys- 
tem. His  conception  of  a  contingency  culmi- 
nated in  claiming  the  whole  or  nothing.  Nor 
was  he  at  all  particular  about  limiting  his  ope- 
rations to  his  own  clientage.  He  was  strictly 
impartial  and  even  generous  in  the  selection  of 
victims— clients,  dear  friends,  members  of  the 
bar,  aye,  even  judges  and  his  own  partners — 
very  few  escaped.  ^  *  The  man  failed  utterly 
at  the  bar  and  was  obliged  to  find  more  congen- 
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ial  employment  elsewhere.  The  interesting 
and  peculiar  phase,  however,  consists  in  the 
upshot  of  the  afikir.  He  is  now  a  self-consti- 
tuted ce^isor  of  the  profession  and  is  keenly 
sensitive  to  the  slightest  violation  of  profes- 
sional duty  and  decorum  I  ^ 

The  quotations,  from  the  Albany  Law  Jjbumalj 
wherein  Brown,  a  few  years  ago,  as  zealously  de- 
fended the  taking  of  contingent  fees  as  he  now 
denounces  the  same,  show  a  conversion  as  rapid 
as  that  of  Saul  of  Tarsus,  although  all  the  con- 
ditions are  reversed ;  Brown  was  converted  from 
sense  to  nonsense  and  his  eyes  have  acquired 
scales  which  render  him  incurably  blind. 

Taken  altogether  the  book  is  worth  its  weight 
in  trade  dollars. 


SUPREMB  COURT  OF  OHIO. 


Alonzo  Simmsbson,  Adm'b, 

V. 

Emebbtta  Tenkeby. 


December  6, 1881. 

An  ftcttom  by  ma  assignee  of  the  claim  of  a  married 
woman,  against  her  husband  for  monies  belonging  to  her 
and  converted  by  the  husband  to  his  own  use,  Is  not 
barred  by  the  limitotionfi  of  Chap.  S  of  the  Oode  of  1868. 
(2  S.  A  C.  947),  where  less  than  six  years  have  intervened 
between  snch  assignment  and  the  commencement  of  the 
action. 

Error  to  the  District  Court  of  Sandusky 
County. 

The  action  was  originally  brought  December 
23d,  1873,  in  the  court  of  common  pleas  by  the 
defendant  in  error  against  her  father.  Joseph 
Simmerson,  now  deceased.  He  having  died  dur- 
ing the  pendency  of  the  action  it  was  re- 
vived affainst  his  administrator,  the  present 
plaintiff  in  error. 

The  petition  of  plaintiff  alleged,  that  Rhoda 
Simmerson.  her  mother  and  wife  of  Joseph,  died 
about  Octooer,  1871,  leaving  a  will,  whereby  she 
devised  to  her  daughter,  the  plaintiff,  her  inter- 
est in  a  lot  of  lana  in  Cl^de,  Sandusky  County, 
together  with  all  her  claims  or  rishts  of  action 

8;ainst  her  husband.  It  further  .alleged,  that  in 
arch.  1863,  this  lot  was  purchased  by  Joseph 
and  Rnoda  jointly  for  1620,  the  conveyance  oe- 
ing  to  them  ais  tenants  in  common  of  equal 
shares,  Rhoda  paying  $200  of  the  purchase 
money  out  of  her  own  separate  monies.  That  at 
this  time  Rhoda  owned  a  certain  promissory 
note  for  $100,  which  Joseph  collected,  and  ap- 
plied $70  of  the  proceeds  toward  paying  the  pur- 
cham  monev,  and  applied  the  balance  to  his  own 
use.  '  The  deferred  payments  were  secured  by  a 
purchase  mbney  mortgage  on  the  premises.  To 
meet  the  deferred  pajTments.  when  the  same  be- 
came due,  Joseph  and  Rhoda  sold  a  portion  of 
the  lot  for  $450,  out  of  which  the  balance  of  the 
purchase  money  $260  was  paid.  The  rest  was  ap- 
propriated by  Joseph  to  his  own  use.    The  peti- 


tion prayed  judgment  for  the  sums  claimed  to  be 
due  with  interest  and  for  an  account.   ' 

The  answer,  amon^  other  matters  of  defense, 
alleged  that  the  plaintiff's  cause  of  action  haa 
not  accrued  to  her  within  six  years  prior  to 
bringing  suit.    This  the  reply  denied. 

The  court  of  common  pleas,  without  passing 
upon  any  other  issues,  held  that  the  plaintiff's 
cause  of  action  was  barred  by  the  Statute  of  Lim- 
itations and  rendered  judgment  in  favor  of  de- 
fendants. 

This  judgment  was  reversed  in  the  district 
court. 

By  the  Court. 

The  district  court  did  not  err  in  reversing  the 
judgment  of  the  court  of  common  pleas.  The 
plaintiffs  devisor  was  within  the  saving  clause 
of  the  statute,  (Code  §  19,  2  S.  &  C.  949),  during 
her  coverture. 

Judgment  aflSrmed. 

[This  case  will  appear  in  37  0.  S.] 


♦  > » 


SUPREME  COURT  OP  OHIO. 


Manasseh  Glick,  administrator, 

V. 

Samubl  Crist. 


December  6,  1881. 

A  payment  by  a  principal  debtor  which  wiU  take  a 
case  out  of  the  statute  of  Imiitations  aa  to  him,  wiU  have 
the  same  effect  as  to  his  surety,  who  is  present  for  the 
purpose  of  seeipg  that  the  payment  is  made  and  credited, 
and  makes  no  statement  that  any  Umitation  ahaU  be 
placed  on  the  effect  of  such  act. 

Error  to  the  District  Court  of  Fairfield  County. 

On  December  23, 1873,  Manasseh  Glick.  as  ad- 
ministrator of  Jacob  W.  Alspdch,  brougnt  suit 
in  the  Court  of  Common  Pleas  of  Fairfield  County, 
against  Samuel  Crist.  The  action  was  upon  a 
joint  and  several  promissory  note,  for  |463.64, 
dated  December  10, 1853,  due  one  day  after  date, 
payable  to  .the  order  of  said  Jacob  W.  Alspach. 
and  executed  by  Peter  Brown  as  principal 
debtor,  and  Charles  Brown  and  said  Samael 
Crist  as  his  sureties.  Crist  pleaded  the  statute 
of  limitations  of  fifteen  years,  and  the  sole  ques- 
tion in  the  case  is  whether  the  action  is  barred. 
The  facts  are  as  follows :  There  are  two  credits, 
one  of  $245,  dated  May  2, 1862,  and  the  other  of 
$40,  dated  September  2,  1871,  endorsed  on  the 
note,  and  said  sums  were  actually  received  by 
Alspach,  on  the  days  stated,  and  then  credited 
on  the  note.  As  to  the  first  credit,  the  proof  is 
that  Peter  Brown,  who  was  in  the  army,  sent  to 
said  Charles  Brown  $246,  and  directed  that  it  be 
paid  to  Alspach.  Charles  Brown  took  the  money 
to  Crist's  house,  informing  Crist  that  Peter 
Brown  had  sent  it.  Thev  then  went  together  to 
Alspach's  house,  when  Charles  Brown  informed 
Alspach  that  Peter  Brown  had  sent  the  money, 
and  thereupon  Charles,  in  the  presence  of  Crist, 
paid  the  money  to  Alspach,  who  credited  it  on  the 
note.  On  a  suosequent  day  Crist  remarked  to 
another  person  that  they  (Crist  and  Charles 
Brown)  had  paid  to  Alspach  the  money  whidi 
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Peter  Brown  bad  sent ;  and  jtbat  Alsnach  was 
getting  uneasy  about  the  note,  but  that  ne  (Crist) 
was  good  enough  and  would  stand  bv  it.  The 
other  payment  was  made  by  Peter  £lrown.  At 
his  request  Crist  accompanied  him  to  make  the 
payment,  and  was  pr^pient  when  the  money  was 
nauded  to  Alspach  and  credited  on  the  note. 
Crist  made  no  objection  to  either  payment,  nor 
did  he  make  any  statement  to  indicate  any  lim- 
itation as  to  the  effect  which  should  be  given  to 
the  payments.  The  court  of  common  pleas,  to 
which  the  cause  was  submitted  on  the  petition, 
answer,  reply  and  testimony,  held  that  the  ac- 
tion was  not  bfirred  by  the  statute  of  limitations, 
and  rendered  judgment  in  favor  of  the  plaintiff 
for  $734.92,  but  the  judgment  was  reversed  in 
the  district  court,  and  this  petition  in  error  is 
prosecuted  by  the  administrator  to  obtain  a  re- 
versal of  the  judgment  of  the  district  court. 

M.  A.  Daugherty  and  J.  S.  Brasee  for  plaint- 
iff in  error. 

Martin  &  McNeill  for  defendant  in  error. 

By  the  Court. 

By  the  statute  (Civil  Code,  §  24,  R.  S.  f  4992), 
when  payment  is  made  ui>on  a  demand  founded 
on  contract,  an  action  may  be  brought  thereon 
within  the  time  limited,  after  such  payment. 
In  this  case  the  limitation  was  iBfteen  years 
(Civil  Code,  §  13,  R.  8.  §  4980),  and  each  pay- 
ment, as  to  Peter  Brown,  prevented  the  running 
of  the  statute  for  the  period  of  fifteen  years  from 
the  time  of.such  payment.  It  is  said,  however, 
that  the  same  result  did  not  follow  as  to  Crist. 
But  we  think  otherwise.  Crist,  when  the  pay- 
ments were  made,  stood  by  consenting,  and  there 
is  no  reason  for  saying  that  the  payments  had 
not  the  same  effect  as  to  him,  that  they  had  as 
to  Peter  Brown.  The  views  expressed  by  Cromp- 
ton.  J.,  in  Jackson  v.  Wooley,  8  Ell.  &  Bl.  778, 
ana  by  Ross,  J.,  in  Bailey  v.  Corliss, -61  Vt.  366, 
in  apparent  conflict  with  the  conclusion  at  which 
we  have  arrived,  are  founded  on  statutes  differ- 
ent in  terms  from  that  above  cited.  In  holding 
that  the  judgment  of  the  district,  court*  should  be 
reversed,  and  that  of  the  court  of  common  pleas 
aflSrmed,  our  decision  is  not  in  conflict  with  any 
of  the  cases  decided  in -this  court,  and  referred  to 
by  counsel  for  plaintiff  in  error,  but  is  supported 
by  them. 

Judf^ent  reversed. 

[This  case  will  appear  in  37,  0.  S.] 

SUPREME  COURT  OF  OHIO. 


Georoe  Russell 

V. 

Charles  T.  Sunbuby. 


December  6,  1881. 

The  right  to  oommence  an  action  for  wrongfnUy  caasing 
death,  under  "  An  Act  requiring  compenaatioN  for  caua- 
ing  death  by  wrongful  act,  neglect  or  default,"  paaaed 
March  25, 1S51,  (2  8.  A  C.  IIW),  abatea  by  the  death  of  the 
wrong-doer. 

Error  to  the  District  Court  of  Ashtabula 
County. 


The  question  which  is  decisive  of  this  case 
arises  on  a  demurrer  to  the  petition. 

For  cause  of  action  it  is  alleged,  that  John  M. 
Anderson,  died  January  24, 1877,  by  the  wrong- 
ful act  of  William  H.  M.  Turner,  who  dischargea 
a  loaded'  gun  at  him,  inflicting  a  mortal  wound, 
that  plaintiff  was  appointed  and  qualified  as  his 
administrator,  that  soon  thereafter  Turner  died 
and  defjndant  became  his  administrator,  that 
Anderson  left  a  wife  and  child  still  living,  de- 
pendent on  him  for  a  support,  that  by  said 
wrongful  act.  Turner  injurea  the  estate  of  said 
Anderson  to  the  amount  of  five  thousand  dollars, 
and  that  a  claim  for  that  sum  was  duly  pre- 
sented and  disalldwed  by  the  defendant  as  ad- 
ministrator of  Turner. 

The  prayer  is  for  a  judgment  for  five  thousand 
dollars  against  the  estate  of  said  Turner. 

To  this  there  iiiis  a  demurrer,  on  the  ground 
that  the  cause  of  action,  if  any,  abated  by  the 
death  of  Turner. 

The  demurrer  was  overruled,  issue  was  joined, 
and  trial  had,  which  resulted  in  a  verdict  for 
plaintiff,  followed  by  a  judgment.  The  same 
question  that  arose  upon  the  demurrer  was 
made  during  the  trial,  on  a  motion  for  a  new 
trial,  and  on  error  to  the  district  court  where  the 
judgment  was  affirmed. 

It  is  now  sought  to  reverse  these  several  judg- 
ments. 

Johnson,  J. 

The  petition  alleges  that  the  death  of  Ander- 
son was  caused  by  Turner's  wrongful  act,  and 
that  be  died  before  this  actioi\  was  commenced. 

Did  the  right  to  institute  and  prosecute  this 
action  survive  against  the  personal  representa- 
tive of  Turner  ?  This  depends  on  a  construction 
of  the  act  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect  or  default,  (2  S. 
&  C.  1139),  and  of  Sec.  398  of  the  Code  of  Civil 
Procedure. 

This  act  was  passed  March  25th,  1851.  It  was 
an  innovation  upon  the  common  law  in  allowing 
an  action  for  damages  resulting  from  death,  ana 
in  authorizing  an  action  in  favor  of  the  personal 
representative  to  recover  such  damages.  The 
right  to  maintain  such  an  action  by  the  personal 
representative  of  the  deceased  for  causing  his 
death,  is  authorized  against  the  person  wno,  or 
the  corporation  which  would  have  been  liable  if 
death  had  not  ensued,  whenever  the  death  shall 
have  been  caused  by  the  wrongful  act,  neglect  or 
default  of  such  person  or  corporation.  The  stat- 
ute itself  ffives  the  test  of  tne  right  to  such  an 
action.  If  the  party  injured,  could,  had  death 
not  ensued,  have  recovered  for  his  injuries  then 
where  death  does  ensue,  his  personal  representar 
tive  may  recover.  The  foundation  of  the  former 
action  is  the  personal  injuries  to  himself  by  the 
wrongful  act,  neglect  or  default  of  defendant 
The  same  injuries  causing  death  are  the  founda- 
tion for  the  right  of  action  in  favor  of  his  per- 
sonal representative.  The  amount  recovereci  is 
for  the  exclusive  benefit  of  bis  widow  and  next 
of  kin  resulting  from  the  death.  In  his  action 
the  measure  of  damages  is  determined  by  the 
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extent  of  the  personal  injury,  enhanced,  it  may 
be,  by  punitive  damages,  while  the  measure  of 
damages,  in  the  latter  action,  is  the  pecuniary 
injury  to  the  widow  and  next  of  kin,  the  loss  to 
them  caused  by  his  death.  In  each  case,  the  ac- 
tion is  in^form  ex  ddido.  In  the  case  at  bar  it 
arises  from  a  wrongful  act  and  not  from  neglect 
or  default.  It  belongs  to  the  class  of  actions 
classified  at  common  law,  as  injuries  to  the  per* 
son,  as  distinguished  from  injuries  to  the  estate. 
By  the  express  terms  of  the  statute,  the  person, 
who,  or  the  corporation  which  is  guilty,  is  made 
liable,  and  not  nis  heirs  or  personal  representa- 
tive. 

At  common  law,  all  actions  in  form  ex  ddidOy 
for  the  recovery  of  damages  abated  by  the  death 
of  either  party.  The  rule  embraced  injuries  to 
penouj  to  personal  property  and  to  real  estate. 

By  the  statute  4,  Edw.  3^  C.  7,  this  rule  was  so 
modified  as  to  give  an  action  in  favor  of  a  per- 
sonal representative  for  injuries  to  perwnal  prop- 
erty. This  statute  may  be  regarded  us  part  of  the 
common  law  of  this  state. 

By  8tat^te  3  and  4,  W.  4,  C.  42,  8.  3,  the  com- 
mon law  was  further  modified  by  giving  an 
action  in  favor  of  the  personal  representative  for 
injuries  to  real  estate,  and  againti  personal  repre- 
sentatives for  iniuries  to  real  or  personal  property. 
But  neither  of  tnese  statutes  cnanged  the  com- 
mon law  rule  as  to  iniuries  to  the  person. 

When  the  act  of  March  25th,  1851.  was  en- 
acted, the  civil  practice  act  of  1831,  witn  amend- 
ments, was  in  force  in  Ohio,  and  to  a  certain 
extent  changed  the  common  law  as  to  abatement 
of  actions.  It*  provided  that  no  pending  action 
in  any  court  (except  for  libel,  slander,  malicious 
prosecution,  assault,  assault  and  battery,  actions 
on  the  case  for  nuisance  or  against  justices  of  the 

Kace),  shall  abate  by  the  death  of  either  or 
th  parties.  See's  62  and  64,  act  of  1831,  Swan 
(Ed.  1840)  p.  667.  By  Sec.  74  of  the  same  act 
(Ibid  667),  if  any  person  have  a  right  to  com- 
mence and  maintain  an  action  of  trespass  or 
trespass  on  the  case  for  mesne  profits,  or  for  an 
injury  to  his  estate  real  or  pereonaly  or  for  deceit 
or  fraud  committed  in  the  sale  thereof;  or  if  any 
person  liable  to  either  of  said  actions,  shall  die 
nefore  such  action  is  brought,  the  cause  of  action 
shall  survive. 

By  the  act  of  1845,  the  rule  as  to  pending  ac- 
tion, was  extended  so  as  to  provide  that  no  ac- 
tion founded  on  a  tort  shoulaabate  by  the  death 
of  the  jdaintim  43  0.  L.  114  Sec.  2. 

In  none  of  these  statutes  was  any  provision 
made  to  modify  the  common  law  rule,  that  for 
injuries  to  the  person,  arising  ez  ddieto^  the  right 
to  bring  the  action  abated  by  the  death  of  de- 
fdndant. 

Sec.  398  of  the  civil  code,  is  in  terms,  the  same 
as  Sec.  74,  of  the  Act  of  1831.  It  provides  that 
in  addition  to  the  actions  which  survive  at  com- 
mon law,  cause  of  action  for  mesne  profits,  upon 
injury  to  real  or  personal  estate,  or  ror  deceit  or 
fraud  shall  also  survive,  and  the  action  may 
be  brought  notwithstanding  the  deHth  of  the 
person  entitled  or  liable  to  the  same. 


This  relates  to  causes  of  action,  or  the  right  to 
commence  and  maintain  actions  and  not  to  pend* 
ing  actions. 

Section  399  of  the  Code  relates  to  pending  ac- 
tions, and  is  the  same  in  terms  as  Sec.  74  of  the 
Act  of  1831. 

As  the  case  at  bar  depends  upon  Sec.  398.  the 
question  is ;  does  the  act  of  1851  give  a  right  of 
action  for  injuries  to  the  estate  real  or  personal 
within  the  meaning  of  those  terms  used  in  the 
section. 

The  damages  recovered  are  for  the  pecuniary 
injuries  to  the  widow  or  next  of  kin,  and  not  for 
injury  to  his  estate.  The  legal  injury  for  which 
a  recovery  may  be  had,  is  that  done  them  by 
causing  the  death  of  the  person  standing  in  a 
certain  relation  to  them. 

His  personal  iniuries  for  which  an  action 
would  he,  if  death  had  not  ensued,  are  the  basis 
of  his  recovery,  while  their  injury  for  which 
damages  commensurate  with  their  pecuniary 
loss  resulting  from  his  death,  is  recoverable  un- 
der the  act  of  1851,  is  the  basis  of  their  action. 
In  each  the  liability  arises  from  the  same  wrong- 
ful act,  neglect  or  default,  but  in  his  action 
the  amount  of  recovery  is  measured  by  his  per- 
sonal injuries,  including  pain  and  suffering,  as 
well  as  loss  of  time,  expenses  of  cure,  and^  it  may 
be  exemplary  damages;  while  in  theirs  the 
amount  <k  recovery  depends  on  none  of  these 
things,  but  on  their  pecuniary  loss  resulting 
from  his  death. 

The  law  assumes  that  there  is  such  pecuniary 
loss  to  the  widow  and  next  of  kin,  and  awards  to 
them  damages  therefor. 

The  petition  alleges  that  defendant  by  his 
wrongfm  act  injured  the  estate  of  Anderson,  but 
as  the  act  gives  the  remedy  not  to  his  estate,  but 
to  his  widow  and  next  of  xin  this  cannot  be  eo. 
The  personal  representative  is  only  a  trustee  for 
them,  to  recover  and  distribute  damages  they  are 
entitled  to  recover.  The  clause,  ^'  or  for  an  in- 
jury to  the  real  and  personal  estate,"  found  in 
Sec.  398  and  in  the  act  of  1831,  is  borrowed  from 
the  classification  known  to  the  common  law^  to 
distinguish  such  injuries  and  righto  of  action 
from  those  to  the  personal  or  real  estate. 

We  find  the  same  terms  in  the  act  8  and  4  W. 
4  ch.  42.  By  that  act  injuries  to  the  real  or  per- 
son^ estete,  survive  against  the  representative 
of  the  defendant.  It  recites  the  foot,  that  there 
is  no  remedy  for  injuries  to  real  estate  of  a  de- 
ceased person  committed  in  his  lifetime,  nor  for 
certain  wrongs  done  by  a  person  deceased  in  his 
lifetime,  to  another  in  respect  to  his  property 
real  or  personal^  and  among  other  things,  provides 
for  an  action  against  the  personal  representative 
of  a  deceased  wrongdoei%  in  respect  to  injuries  to 
such  property.    1  Ch.  Plead.  79. 

In  using  this  phrase,  '*  injury  to  the  real  or 
personal  estete,"  the  legislature  is  presumed  to 
nave  used  it. in  their  well  esteblisned  senae,  as 
distinguishing  toris  to  property  from  injuriee  to 
person. 

We  conclude  therefore,  that  Sec  898  of  the 
code,  does  not  prevent  the  abatement  of  a  right 
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of  action  for  damages  to  a  person.  As  the  right 
of  action  given  by  the  statute  is  for  the  pecuni- 
ary loss  to  the  widow  and  next  of  kin,  the  legal 
injury  is  the  one  sustained  by  them,  and  not  by 
him  or  by  his  estate.  It  is  based  upon  the  rela- 
tion the  deceased  bore  to  them,  and  on  his  duty 
to  provide  for  and  support  them.  If  there  is  no 
one  occupying  the  relation  of  widow  or  next  of 
kin  no  right  of  action  accrues. 

It  follows,  that  the  injury  caused  to  them  by 
the  death,  is  a  personal  injury  to  them  and  not 
an  injury  to  their  estate. 

We  have  been  referred  to  the  case  of  Yerton 
V.  Wiswall,  16  How.  Prac.  8,  as  an  authority  to 
the  effect,  that  the  New  York  statute,  similar  to 
ours,  creates  a  property  interest  in  the  life  of  de- 
ceased, which  survives  under  the  New  York  stat- 
utes. 

The  case  arose  out  of  negligence  in  the  perform- 
ande  of  an  implied  contntd^  and  not  as  in  this 
case,  from  a  wrongful  act  which  was  purely  ex 
delicto.  Again,  the  New  York  statute  as  to  sur- 
vivorship, is  different  in  terms.  But  with  the 
views  of^  the  judge  who  delivered  the  opinion,, 
holding  that  their  statute  gave  a  vested  property 
interest  to  the  widow  and  next  of  kin  in  the  life 
or  rather  in  the  death  of  deceased,  we  do  not 
concur.  To  so  hold  is  a  confounding  of  legal 
terms  and  distinctions.  Death  gives  this  right 
of  action  under  the  statute,  while  at  common 
law  death  terminated  the  right  of  the  party  in- 
jured. 

The  statute  gives  a  right  to  maintain  aif 
action  for  loss  occasioned  by  death.  It  does  not 
vest  in  the  widow  and  next  of  kin  a  property 
interest  in  the  deceased.  To  say  that  the  remedy 
is  in  its  nature  ez  contractu^  when  the  act  is  a 
naked  trespass,  or  that  the  injury  is  to  the  estate 
of  the  deceased  or  of  their  estate  is  to  confound 
the  well  settled  distinction  between  injuries  to 
the  person  and  injuries  to  the  estate. 

Whatever  may  oe  the  rule,  where  the  death  is 
caused  by  neglect  or  default,  while  the  defend- 
ant i«  in  the  performance  of  a  contract,  express 
or  implied,  we  hold  that  in  this  case,  when  the 
death  is  caused  solely  by  the  wrongful  act  of  de- 
fendant's intestate,  the  right  to  commence  and 
maintain  the  action,  abated  by  the  death  of 
Turner. 

The  demurrer  to  the  petition  should  have  been 
sustained  and  the  action  dismissed. 

Judgment  accordingly. 

[This  case  will  appear  in  37  O.  S.] 

NEBRASKA. 


(iA^ireiiM  Cowrt.) 


Plsuler  V.   State   of  Nebraska.    November 
12, 1881. 

OonttUutional  Law--Taxation, — 1.    To  justify  a 
court  in  pronouncing  an  act  of   the    legislature 


unoonstitutionaly  it  must  be  clear  and  free  from 
reasonable  doubt  that  it  is  so. 

2.  The  rule  of  uniformity  in  taxation  required 
by  section  1^  art.  9,  of  the  constitution  of  this 
state,  is  satisfied  if  duly  observed  as  to  each  jur< 
isdiction  for  whose  use  the  particular  taxes  are 
levied. 

3.  The  exaction  of  license  fees,  under  the  act 
''  to  regulate  the  license  and  sale  of  malt,  spirit- 
uouSy  and  vinous  liquors,"  <&c.,  approved  Feb- 
ruary 28, 1881,  IS  not  taxation,  either  in  the 
ordinary  or  the  constitutional  signification  of 
that  term. 

4.  The  a>)ove  mentioned  act  conflicts  with 
no  provision  of  the  constitution  of  this  state, 
and  is,  in  ail  respects,  a  valid  law. 

5.  Privileges  granted  under  the  former  li- 
cense law,  which  was  repealed  by  this  one,  were 
absolutely  revoked  upon  its  taking  effect. 


Fremont,  Elkhorn  A  Missouri  Valley  R.  Co 
V.  Whalen.    November  12,  1881. 

Railroad  Law — Damages  on  Condemnation, — 1. 
Where  land  is  condemned  for  railroad  purposes 
the  owner  is  entitled  to  have  as  one  item  of 
damage,  in  all  cases,  the  fair  market  value  of 
the  part  actually  taken ;  and  where  a  portion  of 
the  tract  remains,  if  it  can  be  said  with  reason- 
able certainty  that  the  road,  properly  constructed 
and  carefully  operated,  will  injure  it,  he  is  also 
entitled  to  recover  for  that ;  but  injuries  merely 
speculative  and  contingent  upon  the  improper 
construction  or  negligent  operation  of  the  road 
are  too  remote  and  uncertain  to  be  considered. 

2.  Special  benefits  may  go  to  reduce  the 
damages  to  what  remains  of  the  land,  but  can- 
not be  set  off  against  the  value  of  the  part 
taken. 

3.  Witnesses  should  not  be  permitted  to  ex- 
press their  opinions  before  the  jury  of  the  value 
of  the  land,  subject  to  the  right  of  way.  This  should 
be  left  to  the  jury  to  ascertain  from  facts  affect- 
ing the  value,  and  proper  to  be  considered,  un- 
influenced by  the  opinion  of  others. 


Fremont,  Elkhorn  &  Missouri  Valley  R.  Co. 
V.  Lamb.    November  12,  1881 

Ibid — Jbid. — 1.  Damages  incident  to  the  tak- 
ing of  land  for  right  of  way  for  a  railroad,  and 
for  which  compensation  must  be  made  to  the 
owner,  independently  of  the  portion  actually 
appropriatea,  are  the  result  of  facts  and  circum- 
stances susceptible  of  proof,  and  thev  must  be 
proved  before  the  damages  are  allowedL 

2.  By  the  laws  of  this  state,  railroad  com- 
panies are  required  to  fence  tbeir  track  against 
stock  running  at  large,  and,  failing  to  do  so,  are 
liable  to  the  owner  of  any  that  may  be  killed  or 
injuried  in  consequence  of  the  omission. 

3.  And,  when  requested  by  the  owner  of  land 
crossed  by  the  road  <»  the  company,  are  required 
to  make  and  keep  in  good  repair  an  adequate 
means  of  crossing  the  track. 
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FiTioBBALD  V.  Stats  OF  NEBRASKA.    November 
12, 1881. 

Dyinq  Deetaraiians. — Dying  declaratious,  to  be 
admissible  in  evidence,  must  be  made  under  a 
sense  of  impending  death  ;  but  it  is  unnecessary 
that  the  deceased  should  have  stated,  at  the 
timeof  making  the  same,  that  he  was  about  to 
die.  It  is  sufficient  if  this  state  of  mind  appears 
from  other  testimony. 

Howard  bt    al.    v.    Lamaster.     November  12, 
1«81. 

Tax  aale — Practice. — 1.  If  a  tax  deed  fails  to 
show  that  the  tax  sale  was  made  at  the  place  re- 
quired by  law,  the  deed  is  void. 

2.  In  an  action  of  ejectment,  where  the  plaint- 
iff in  his  reply  pleaded  a  tender  of  the  amount 
paid  by  the  defendant  for  taxes  due  oid  the  prem- 
ises, but  the  court  on  the  trial  excluded  proof  of 
the  amount,  held,  that  the  judgment  in  ejectment 
being  right,  the  supreme  court  will  order  a  refer- 
ence to  ascertain  the  amount  due  for  taxes,  ^  and 
require  the  payment  of  the  same  as  a  condition 
of  affirming  the  judgment. 

Noble  v.  Himoe.    November  9,  1881. 

Bailee — Oorutabl^s  Bond, — 1.  One  8.,  who  kept 
a  drug  store,  had  certain  patent  medicines  be- 
longing to  H.  &  Co.,  for  sale  on  commission.  A 
constable,  with  an  execution  against  S.,  levied 
thei  same  upon  the  property  or  H.  &  Co.,  and 
sold  the  same,  although  notified  that  S.  was  not 
the  owner  of  it.  HM^  that  the  constable  and 
his  sureties  were  liable  to  H.  &  Co.  for  the  value 
of  the  property. 

2.  The  law  requires  a  constable  to  give  a 
bond,  but  makes  no  provision  as  to  the  amount 
of  penalty.  The  amount  of  the  penalt]^  is  not 
material  to  the  validity  of  the  bond,  and  is  a  mere 
limitation. 

IOWA. 

{Si^^freme  Cbicrt.) 


CUNMINQHAM  V.  GAMBLE.      Oct.  22,   1881. 

Homestead. — A  surviving  wife,  left  in  posses- 
sion of  a  homestead,  has  a  reasonable  time  after 
t^e  decease  of  her  husband  in  which  to  make 
her  selection  whether  she  will  retain  the  occu- 
pancy of  the  homestead,  or  claim  one-third  of 
the  real  estate  in  fee-simple ;  ^nd  during  such 
time  prior  to  her  election,  and  while  so  in  pos- 
session, she  is  entitled  to  receive  the  products 
and  income  of  such  homestead.  Remaining  in 
possession,  and  delaying  for  .an  unreasonable 
period  to  make  election,  would  be  rejB[arded  as 
waiver  of  her  right  to  take  a  distributive  share. 

A  widow  remaining  in  possession  of  a  home- 
stead is  entitled  to  the  rents  from  a  coal  mine 
thereon,  already  opened  and  in  a  working  con- 
dition at  the  time  of  her  husband's  death. 


Fire  Inauranee — Morlgtmr. — A  mortgagee  has 
no  interest  in  a  policy  ofinsurance  taken  out  by 
a  mortgagor,  or  one  standing  in  the  mortgagors 
shoes,  tor  his  own  benefit. 

Where  a  mortgagee  has  no  interest  in  a  policy 
of  insurance  taken  out  by  a  mortgagor  for  his 
own  benefit,  he  cannot,  upon  foreclosure,  and  his 
security  proving  scant  by  reason  of  the  destruct- 
ion of  the  house,  be  subrogated  to  the  rights  of 
the  mortgagor  against  the  insurance  company 
for  money  aue  on  the  policy. 


McFaul  t;.  Woodbury  County.    Oct.  24,  1881. 

Verdict — Inlereet. — A  jury  returned  a  sealed 
verdict  as  follows :    ''We,  the  jury,  find  for  the 

Slaintiff  and  assess  the  amount  at  S500,  with 
ack  interest  at  6  per  cent."  They  were  not 
called  together  again  to  make  their  verdict  more 
definite,  and,  at  a  proper  time  before  judgment, 
plaintiff  moved  the  court  to  amend  the  verdict 
so  it  might  express  the  intention  of  the  jury  to 
add  to  the  principal  sum  interest  at  6  per  cent, 
from  time  payment  was  demanded  today  of  trial, 
and  to  enter  judgment  for  the  amount  of  verdict 
so  amended,  which  motion  was  overruled.    The 

Elaintiff  did  not  appeal  therefrom.    Heldy  that 
e  could  not  afterwards  maintain  an  action  in 
equity  for  the  amount  of  such  intevest. 

Thomas  v.  Desney  and  others.    Oct.  24,  1881. 

Agent — Mistake  in  name. — A  person  employed 
^and  paid  by  a  borrower  to  negotiate  a  loan  for 
him  IS  the  agent  of  such  borrower,  and  notice  to 
him  of  defects  in  the  title  is  not  notice  to  the 
lender.  Two  names  taken  and  used  piomiBca- 
ously  as  the  same  name  will  be  treated  as  identi- 
cal, although  differing  in  sound. 

''Helen"  and'^EUen"  will  not  be  renrded 
as  the  same  name.  So  a  judgment  entered  and 
indexed  against  '^  Ellen  Desney  "  is  not  construct- 
ive notice  that  it  is  a  lien  upon  lands  of  "  Helen 
Desney."  If  a  party  is  not  char^^  with  con- 
structive notice  by  what  appears  m  the  index- 
book  of  judgments,  he  is  not  bound  to  look  far- 
ther. 


Ryan,  Trustee,  v.  Adahson  and  qther^.    Oct. 
22, 1881. 


Baldwin  v.  Oskau>qba  Gab-Lioht  Co.    Oct.  24, 
1881. 

Nuisance. — In  an  action  for  damages  from   nui- 
sance in  the  erection  and  maintenance  of  gas- 
works,   rendering  plaintiff^s  property   in   the 
vicinity  uninhabitable,  the  jury  found  that  the 
works  were  permanent,  but  stated  they  were  in- 
competent to  decide  whether  the  injury  woald 
be  permanent,  as  ways  and  means  miffht  possi- 
bly be  devisea  to  operate  them  in  suw  a  man- 
ner that  they  might  cease   to  be    a  nuisance. 
Heldy  equivalent  to  a  findins  that  the  injury  was 
permanent*  and  the  works  having  been  erected 
in  1872,  and  plaintiff's  cause  of  action  accraing 
at  the  time  of  erection,  it  was  barred  by^  statute 
of  limitations. 

A  party  is  only  liable  for  the  smells  or  nui- 
sances caused  by  himself,  not  for  those  caused  by 
I  oth'ers  in  the  same  yioinity. 
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HaOLXT,   ADM'B,  STC,  v.  OkEOOBY    and  0THEB8. 

Oct.  24,  1881. 

Law  of  foreign  stale. — The  law  of  a  foreign  state 
will,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  to  be  the  same  as  our  own. 

where  principal  administration  proceedings 
were  had  in  another  state,  and  more  than  four 
years  subsequent  to  the  commencement  of  such 
proceedings,  application  was  made  in  this  state 
m  ancillary  proceedings  for  leave  to  sell  lands 
for  the  payment  of  daims,  no  peculiar  circum- 
stances, entitling  claimant  to  equitable  relief, 
being  snown,  hM^  that  the  application  came  too 
late,  and  would  not  be  grantea. 


Getchell  and  another  v.  Benedict.    Oct.  25, 
1881. 

DeditxAion  oif  lands  as  public  highway, — A  party 
having  dedicated  lands  for  a  public  street  by  acts 
inpaiSy  which  have  been  accepted  by  the  public, 
cannot  afterwards  change  or  aefeat  such  dedica- 
tion by  a  subsequent  plat  of  the  land.  Deelarar 
tions  of  a  party  in  possession  of  land,  and  having 
at  the  time  a  conditional  estate  therein,  coupled 
with  subsequent  acts,  held^  competent  to  show  an 
intention  to  dedicate  land  for  a  street  when  the 
title  finally  became  perfect  in  him. 

Where  land  is  dedicated  as  a  public  highway 
by  act8in|>ai9,  the  fact  that  it  may  be  subse- 

Suently  assessed  for  taxation  will  not  operate  to 
efeat  the  easement  of  the  public  therein. 
Where  plaintifBg  received  a  conveyance  of  a 
certain  lot  according  to  a  plat  which  aid  not  re- 
cognize a  highway  dedicated  by  acts  in  pais  prior 
to  the  filing  of  such  plat,  held,  that  they  were  not 
thereby  estopped  from  asserting  the  existence 
of  such  highway. 


WISCONSIN. 


(Supreme  Cbwi.) 

Nat.  Bank  of  D^lavas  v.  Ootion,  Adm'b*  bto.    Sept. 
27,  1881. 

JoM  DeUoreSUUfOe  o/KmieaMoiw.— 1.  In  the  abewnoe 
of  any  statute  to  the  contrary,  payment  by  one  joint 
4ebtor  will  remove  the  bar  of  the  statute  of  limitations  as 
to  all,  on  the  ptmnd  that  eaoh  joint  debtor  is  the  agent 
of  all  the  rest  for  makinssach  payment. 

2.  Section  4248,  Rev.  St.  provides  that  no  one  of  several 
joint  contractors  shall  lose  the  benefit  of  the  provisions 
ot  that  chapter  relative  to  the  limitation  of  actions,  "  so 


as  to  be  chargeable,  by  reason  onht  of  emy  payment  made 
by  any  other  or  others  of  them."  6.  and  G..  beins  Jointly 
indexed  on  a  note  to  X.,  and  also  jointly  indebted  to  T., 


agreed  with  each  other  that  B.  should  pay  a  certain  sum 
on  said  note  to  X.,  and  G.  a  like  sum  on  the  indebted- 
ness to  Y.;  and  the  payments  were  made  acoordinffly. 
before  the  statute  had  run  upon  said  note.  Hdd,  tnat 
such  payment  upon  the  note  oy  B.  durins  the  life  of  G., 
pursuant  to  sueh  agreement^  removed  the  bar  of  the  stat- 
ute as  to  G.,  and  as  to  his  personal  representatives  alter 
hia  death. 

8.  The/beC  of  such  payment  held  to  be  eatablished  by 
the  evidence,  notwithstanding  a  contrary  finding  l^  the 
judge  of  the  court  below. 


Nbubbahdt  v.  Thb  Statb.    Sept.  27,  1881. 

Bmrgiary   BaartiemUsr  InleiU,^!.    Under  an  ir.forma- 
tton  for  burglary  which  charges  that  the  breaking  and 


SEE 
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entrv  were  with  intent  to  steal  the  foods  of  A.  no  con* 
victfon  can  be  had  without  proof  of  such  pafrneuiar  in- 
tent. 

2.  Under  such  an  information,  however,  where  it  ap- 
pears that  B.  was  owner  of  the  house  at  the  time  of  the 
criminal  act,  and  had  personal  property  therein  which 
might  be  the  subject  ox  larceny,  ana  which  was  in  the 
same  room  with  property  of  C.  and  was  stolen  and  car- 
ried away,  at  the  same  time  witn  the  latter,  the  state  may 
show  that  the  property  of  C.  was  afterwards  fouiid  in 
defendant's   possession. 

3.  An  instruction  that  the  burglary  **  could  not  be  in- 
ferred "  from  the  fact  that  the  stolen  property  was  foond 
in  defendant's  possession,  .was  properly  refused  where 
there  was  proof,  not  only  that  the  property  was  so  Ibund 
shortly  after  the  burglary,  but  also  of  other  suspicious 
eireumstaneea,    Ingalu  v.  State,  48  Wis.  647,  667. 

4.  Personal  property  of  a  boarder  left  in  B.'s  saloon  or 
bar-room,  during  the  night,  while  the  boarders  slept  in 
some*other  part  of  the  hQuse,  was  in  the  actual  posses- 
sion of  B.  during  that  time ;  and  under  section  4621,  Rev. 
St.,  proof  of  the  intent  to  steal  such  property  would  sus- 
tain an  averuient  of  an  intent  to  steal  the  property  of  B. 

Fknblor  v.  BinTB.    November  8,  1881. 

Venue— Bvidenee^Damoffes  in  Tort — F\dse  imprison- 
ment,-:-!.  A  change  In  the  place  of  trial  for  prejudice  of 
the  judge  cannot  oe  grantea  under  section  2825,  Kev.  St., 
where  a  change  for  that  cause  had  already  been  grantea 
before  that  section  took  effect. 

2.  In  an  action  for  false  imprisonment,  proof  of  the 
drcumstanoes  of  plaintiff's  family,  and  of  the  filthy  con- 
dition of  the  jail  used  for  the  imprisonment,  is  admiss- 
ible upon  the  question  of  mental  anguish  etc. 
'  8.  In  such  an  action,  statements  of  an  attorney  at  law 
in  reference  to  the  second  imprisonment  of  the  plaintiff, 
then  threatened,  are  admissible,  where  such  attorney 
had  acted  for  the  defendant  throughout  the  prooeedinss 
which  resulted  in  the  first  imprisonment,  and  there  Is 
evidence  for  the  jury  that  he  was  still  so  acting  when  he 
made  such  statements  ;  or  where  there  is  evidence  that 
he  was  .a  conspirator  with  the  defendant ;  or  where  such 
statements  were  made  in  the  defendant's  preeence,  while 
the  latter  was  plotting  the  further  imprisonment  of  the 

Elaintiff,  and  the  evidence  was  accompanied,  or  might 
ave  been  followed,  by  proof  of  defendant's  assent. 

4.  In  such  an  action,  defendant's  aflidavlt  for  the 
supplementary  proceedings  in  which  the  imprisonment 
occurred  is  admissible  to  show  that  the  imprisonment 
was/or  his  bene/lL  and  may  also  be  oonsiderea  wUh  other 
acts  of  the  defendant  as  tending  to  show  that  he  caused 
the  imprisonment.  Feuelon  v.  Butts,  49  Wis.  842,  dis- 
tinguiuied. 

5.  A  question  is  not  improper  merely  because  one 
possible  answer  to  it  would  be  unmaterial ;  and  a  quea- 
tion  which  co^d  not  be  admitted  to  establish  a  distinet 
liatdlity  not  charged  in  the  complaint,  may  be  admitted 
to  show  the  interest,  participation,  and  intent  of  defend- 
ant in  the  proceedinss  on  which  the  action  is  founded. 

6.  It  is  uie  settled  law  of  this  state  that,  while  proof 
of  defendant's  good  faith  is  admissible  to  mitigate  pwii-' 
tory  damages,  it  cannot  be  considered  to  mit^te  com- 
pensatory damages,  including  those  allowed  for  injury  to 
the  feelings. 

7.  The  court  is  not  required,  by  section,  2858,  Rev.  St., 
to  direct  a  special  veroict  when  not  so  requested  1^ 
either  par^;  and  a  mere  request  by  one  party  that  cer- 
tain spfednc  questions,  and  no  others,  be  submitted,  is 
not  sufildent. 

8.  There  is  no  error  in  refusing  to  submit  instructions, 
for  the  determination  of  defendant's  liability,  not  con- 
taining all  the  sssential  requisites  upon  which  that  lia- 
bility depends; 

9.  A  peatv  is  liable  for  a  false  imprisonment  if  it  was 
for  his  benefit,  and  he  approved  of  ft. 

10.  A  verdict  for  $1,0M,  for  a  false  imprisonment  fn 
this  case,  held  not  excessive. 

MICHIGAN. 


{/Shqtreme  CburU) 

DowLDf^  V.  BBBonr.    Got.  28,  1881. 

AgreesHent  to  convey  land.— A  son  was  in  ppwosaion  of 
Umd  standingin  the  name  of  the  tMrnr^  and  owned  a 
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growing  crop  thereon,  ffeld,  that  an  agreement  of  the 
lather  to  convey  the  land,  made  witn  one  who  had 
knowledge  of  the  son's  rights,  would  not  be  specially 
enforced,  the  father  having  refosed  to  give  the  deed  ex- 
cept sabject  to  the  son's  claim. 


Cr ANSON  V.  Smith  and  anothbr.    Oct,  26, 1881. 

BUI  in  aid  of  execution. — A  person  desiring  to  file  a  bill 
in  aid  of  an  execution,  for  the  purpose  oi  vacating  an 
alleged  fraudulent  transfer  of  land,  should  do  so  after 
levy  and  before  the  sale. 

where  a  party  levied  upon  and  proceeded  to  sell  and 
purchase,  under  his  execution,  lands  claimed  to  have 
been  transferred  in  fraud  of  creditors,  and  afterwards, 
and  more  than  a  year  subsequent  to  such  fraudulent  sale, 
filed  a  bill  to  set  aside  the  same,  hdd^  that  no  relief  would 
be  granted. 


Dayton  v.  Monroe.    Oct.  26,  1881. 

Fraud.-'A  party  Is  not  bound,  as  condition  precedent 
to  maintaining  an  action  for  fraud,  to  surrender  the  un- 
secured personal  obligation  of  the  defendant  received  in 
thejproceeding. 

Waiver  of  fraud,  in  controversies  not  within  the  stat- 
ute of  limitations,  is  a  question  of  fact. 

Where  the  fraud  complained  of  was  the  result  of  a 
conspiracy,  evidence  of  otlier  transactions  by  the  same 
parties  of  a  similar  character  is  admissible. 


Hunt  v.  Potter.    Oct.    2R,   1881. 

LtmiUord  and  Tenon/.— Where  a  tenant  is  given    the 

{>riviTege  of  putting  up  fixtures  and  removing  them  dar- 
ng  his  term,  the  right  given  to  remove  includes  the 
right  to  do  aucb  damage  to  the  freehold  as  such  removal 
will  naturally  cause,  and  the  tenant  will  not  be  liable 
for  damages  unless  he  unnecessarily  causes  the  same. 

Hart  v.  Baxter.    Oct.  26,  1881. 

Jf|fun«etbi}.— Statements  in  an  affidavit  made  In  support 
of  an  answer  to  be  used  in  opposition  to  an  application 
for  an  injunction  are  privileged,  provided  they  are  not 
Irrelevant  and  impertinent. 

When  therefore  a  bill  was  filed  by  a  mortgagor  to  re- 
form the  morteage,  and  the  bill  charged  an  aoent  of  the 
mortgagee  with  fraud  in  connection  with  tne  drafting 
of  the  mortffage,  and  the  agent  made  his  affidavit  in 
support  of  the  answer,  and  averred  therein  that  the 
charge  of  flraud  Was  wlliolly  and  malioiouBly  false,  hdd^ 
that  an'action  counting  on  these  words  as  a  libel  would 
not  lie. 

The  affidavit  of  one  defendant  may  properly  be  used 
insapportoftheanawer  of  another,  in  resisting  an  ap- 
plioation  for  an  injunction. 


FoflB  V.  Van  Driblb.    Oct.  26,  1881. 

JBSetibmemL—K  tenant  was  practically  evicted  under  pro- 
oeedinga  in  ejectment  against  him  by  a  third  person,  and 
thereafter  remained  in  possession  under  a  lease  from 
such  person.  Summary  proceedings  andnst  him  were 
then  oomnnenoed  for  the  possession  by  the  original  land- 
lord. 

HeUi^  that  the  attornment  by  the  tenant  to  the  plaint- 
iff in  t)i6  ejectment  suit  was  not  voluntazy,  and  the 
real  controversy  in  the  present  proceeding  being  be- 
tween the  two  oliaimants  to  the  title  to  the  premises. 
Judgment  for  complainant  should  be  reversed. 


OsRoRif  V.  Rawson  and  ohthebq.  y  Oct.  26,  1881. 

GbnCroeC—ITafTanQ^.— In  an  action  upon  a  note  given 
for  a  reaper,  defendant  pleaded  general  issue,  and  gave 
notice  of  a  warranty  of  machine  and  breach  thereof. 
The  warranty  was,  among  other  things,  that  the  ma- 
chine would  do  first-class  work  when  properly  handled. 
Should  there  be  difficulty  ipi  operating  it,  reasonable  no- 
tice to  be  given  to  Rawson  A  Thatcher,  or  their  agent 
from  whom  purchased,  and  also  reasonable  time  for 
them  to  remray  the  diffioolty,  and  in  the  event  of  their 
not  dolnff  so,  machine  to  be  returned  and  a  perfect  ma- 
chine deuverod  in  its  place  Or  money  and  notes  refonded. 


Evidence  tended  to  show  th#t  it  did  not  do  flrat-eiaas 
work ;  that  plaintiflh'  agents  .had  been  notified ;  and  that 
defendant  wanted  them  to  t^ke  back  the  machine  and 
deliver  up  the  notes.  No  place  for  the  delivery  of  the 
"machine,  in  case  of  return,  was  stipulated  or  provided 
for,  and  no  effort  to  return  it  made  bv  defendant  He^ 
that  defendant  did  all  he  was- bound  to  do,  and  Judgment 
was  erroneously  directed  for  |>laintlfl)k 


Finn  v.  Peck.    Oct.  26,  1881. 

Cbnver«ion--7Ve«His«.— A  deputy  sheriff^  under  a  pre- 
cept for  the  collection  of  a  liouor-license  tax,  due  from  a 
mortgagor,  entered  the  premues,  at  the  time  In  pooees 
sion  of  the  landlord  and  mortoigee  of  the  chattels  of  the 
tenant,  and  seised  some  of  the  mortgaged  chattels  in 
payment  of  the  tax.  Action  for  the  conversion  of  the 
chattels  was  brought  by  the  landlord  and  mortgagee, 
and  judgment  recovered.  JETeld,  that  he  could  not  after- 
wards maintain  an  action  aj|^nst  the  sheriff  for  the  al- 
leged trespass  in  entering  the  premises  at  the  time  of  the 
conversion. 


ILLINOIS- 


George  W.  Updike  v.  Mary  W.  Toxkins  bt  ai«. 
Opinion  by  Wai«ker,  J.,  affirming.  Filed  September 
30,  1881. 

1.  WiU^-OonatnuitUm-^As  mecUting/ram  wkai  eunA— As 
a  general  rule  a  will  Is  held  to  speak  from  the  death  of 
the  testator,  but  this  is  otherwise  when  the  language 
used  repel^  the  presumption,  taking  Into  consideration 
the  entire  instrument. 

2.  Same—Fartieular  tx^pTt$aunu  imut  yiM  to  gemeral 
purpose, — Particular  expressions  will  not  control  where 
the  whole  tenor  or  purpose  of  the  will  forbids  a  literal 
interpretation  of  the  sped  fie  words.  Wills,  Uke  contracts 
and  other  writings,  must  be  construed  according  to  the 
intent  of  the  maker,  and  that  must  be  ascertained  from 
an  examination  of  (ne  instrument  and  all  its  proviaiona, 
without  the  aid  of  extraneous  testimony. 

3.  Same—OmaXrued  ob  to  oamedJUitition^  nott»  Whether 
emJbraemg  subtequenUsf  aequxred  notes.— Where  a  testatrix, 
in  her  will,  stated  tnat  she  held  a  number  of  notes 
against  her  brother,  one  for  9900,  which  she  desired  to 
be  cancelled  absolutely  at  her  death,  and  as  to  the  others, 
if  ahe  survived  her  mother,  directed  that  thev  be  also 
cancelled  and  eurrendered  to  him,  otherwise  be  to  pay 
interest  on  them  to  her  mother  during  her  Ufe,  wnen 
they  should  be  cancelled  and  surrendered,  he  to  inherit 
equally  with  her  other  heirs,  notwithstanding  such  sur- 
render of  said  notes,  his  full  share  in  the  estate.  It  was 
Ae2c2.  that  the  notes  to  be  cancelled  and  surrendered  were 
the  note  she  held  at  the  time  of  making  the  will,  and 
that  other  notes  acquired  by  the  testatrix  afterwards  on 
her  brother  were  not  included  in  the  direction  to  cancel 
and  surrender,  it  appearing  from  other  parts  of  the  will 
that  provision  had  oeen  otherwise  made  for  her  mother. 


Jambs  O.  Wright  et  ax«.  v.  Xjesib  H.   Gat 
Opinion  by  Sheldon,  J.    Filed  September  30,  1881. 

1.  IfufakU—When  not  bound  by  mat  in  their  wamgs, — 
Where  suit  in  equity  is  brought  In  the  name  of  infiuita 
by  one  as  their  next  friend  w^out  any  authority  other 
than  being  administrator  of  cbeir  father's  estate,  and  the 
proceedins  is  adverse  to  then|  instead  of  being  in  their 
interest,  the  decree  rendered  ijiay  by  avoided  bx^ooh  in- 
fant parties  on  bill  filed  to  Impeacn  the  same. 

2.  Forol  evidence— Jb  ehowa  deed  it  a  mortgage* — ^It 
is  well  settled  in  our  courts  ihat  parol  evidence  la  ad- 
missible in  equity  to  show  that  an  absolute  deed  was  in- 
tended as  a  mortgage. 

8.  TViMt— 3fiw  be  shown  l)y  poroL— Where  a  person 
at  a  sale  of  land  becomea  the  purchaser  under  the  prom- 
ise to  hold  for  the  benefit  of  tiie  children,  of  the  former 
owner  upon  being  repaid  thb  sum  advanced  \yj  him, 
thia  is  sufficient  to  raise  a  trust  in  favor  of  such  children, 
on  the  ground  of  fraud,  and  this  may  be  proved  by 
parol. 

4.    Sta/Me  (^ Aoiuit.— Whe^  three  broUieis  famished 
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moDfl^  to  pnrohue  th«  land  of  their  sister  on  Judiolal 
wle,  forthe  benefit  of  her  children,  and  one  of  the 
brothers  booffht  the  land  under  this  arrangement,  tak- 
ing the  deed  in  his  own  name  to  secure  himself  and  two 
brothers  for  the  money  advanced,  the  promise  to  hold 
in  trust  for  the  sister's  children  beina  yerhai  only,  and 
it  also  appearing  that  the  purchaser  uad  made  and  de- 
livered a  deed  to  such  children,  which  was  returned  to 
him  to  get  his  wife's  signature  and  release  of  dower,  it 
>mB  heut^  that  a  court  of  equity  would  compel  an  execu- 
tion of  the  trust  by  a  conveyance  to  the  children  of  the 
sister. 


NEW  YORK. 


(Cbure  of  Appeals.) 
Pkbby  v.Thk  Pboflb.    October  11, 1881. 

1FSfiMM.~Prior  to  the  amendment  of  j}  882  of  the  Code 
in  1879  an  unpardoned  felon  was  not  a  competent  witness 
in  criminal  trials. 

Where  a  witness  testifies  without  objootion  to  the  ftust 
of  Ilia  oonTiotion  for  felonv  and  that  he  has  not  been 
pardoned,  he  cannot  thereafter  object  or  claim  that  his 
oonyietioB  wss  not  proved  by  competent  evidence. 


RoBmaoN  xr  au,  TRUSTBas  v.  Trb  Chbmioal  NAnoNAii 
Bank  of  N.  Y.    October  18, 1881. 

Agei^ty^OmoergUm, — One  L.,  who  wss  employed  by 
B.,  nlaintiflh'  predecessor,  as  an  agent  to  coflect  rents, 
received  a  check  payable  to  B.,  which  he  endorsed, 
as  attorney,  to  his  own  order,  and  deposited  with 
defendant  to  his  individual'  credit,  and  checked 
the  proceeds  out  for  his  own  use.  Hdd^  Tliat  he 
was  not  authorised  to  use  or  endorse  the  (^eck; 
that.bis  endorsement  passed  no  title  to  defendant ;  that 
the  moment  the  check  was  taken  it  became  apart  of  the 
trust  estate,  and  that'  plaintiiBi  have  sufficient  title 
to  maintain  an  action  for  its  conversion. 


Wtus  v.  Lookwood.    October  11,  1881. 

IFUto.— A  testator  devised  his  property  to  such  of  his 
children  as  should  be  alive  when  his  youngest  cJiild  came 
of  age.  as  tenants  in  common  during  their  lives  ;  and  di- 
rected that  in  case  of  the  death  of  either  leaving  issue, 
the  share  of  the  one  dyins  should  go  to  such  issue  and 
their  heira  forever ;  if  without  issue,  such  share  to  go  to 
the  survivors  equally  for  life,  remainder  to  their  usue 
reapeotively.  B..  the  youngest  child,  having  come  of 
age,  died  in  I860,  leaving  one  child  W.  Another  daughter 
or  teftatorv  F.,  died  in  1864,  leavingthree  sistera,  who 
were  married  and  had  issue.  Hdd^  That  B.  bavins  died 
before  F.  never  took  any  portion  of  F.'s  share,  ana  that 
on  the  death  of  F.  her  snare  deeoended  to  her  three  liv- 
ing aiatera. 

SoosrauB  «.  BsDiAifH,  AflBiONiSB.    Octobcr  11, 1881. 

J^ir<0(iieMdf»—Jf|fiNi«eum.— Where  separate  proceedings  to 
aooompliah  the  same  object  are  pending  in  two  tribunals 
of  concurrent  Jurisdiction,  an  order  may  be  granted  re- 
straining proceedings  in  all  but  one  action.  To  warrant 
this,  however,  it  '  must  appear  that  such  action  was 
brought  in  behalf  of  others  having  an  interest  in  the 
fund;  and  not  in  behalf  of  the  plaintiff  alone. 


LoKnjiARi>  V.  Oltdb  sr  au    October  11. 1881. 

^  Obr^poroMofie— jPE0cutov*^An  allegation  in  a  complaint 
that  a  corporation  was  duly  organised  imports  that  the 
requisite  number  of  persons  united  for  that  purpoee.  It 
is  unneoessarv  to  allege  the  precise  steps  taken  to  accom*- 
pliah  the  organisation. 

A  provision  in  an  agreement  to  form  a  corporation 
thatjproperty  should  belaken  to  represent  the  whole  cap- 
ital Is  not  necessarily  illegal. 

An  agreement  providing  for  the  details  of  management 
made  in  advance  of  the  incorporation  may  not  be  bind- 
ing on  the  trusteiBS  of  the  corporation  when  organised, 
b3  is  not  iUegal. 

FuiXBB  ST  jOm  v.  BoBiifsoM.    Octobcr  11,  1881. 

CTmi^— Bvidence  of  a  usage  in  a  particular 


trade  or  business  is  incompetent  where  such,  ussge  is  un- 
reasonsble  or  abaurd. 

In  an  action  to  recover  damages  for  fslse  representa- 
tions made  by  a  broker  respecting  the  credit  of  purchas- 
ers, the  defendant  may  show  that  the  plaintiff  did  not  in 
fbct  rely  upon  and  was  not  influeoced  by  such  represen- 
tations, but  that  fact  cannot  be  shown  bv  proof  of  a  cus- 
tom or  usstfc  in  that  particular  trade,  that  no  reliance 
was  placed  Dy  manufacturers  upon  sucn  representations 
by  the  brokers,  but  that  the  principals  ascertained  for 
themselves  whether  the  purchasers  were  entitled  to 
credit. 


Stimson  bt  al  v.  Wsiolby.    October  11, 1881. 

Statute  of  I^raud8^Saie.^The  statute  of  frauds  appliei 
to  a  sale  on  execution  as  against  the  purchaser,  whether 
he  is  the  plaintiff  in  the  execution  or  a  third  person. 

Plain tiflh,  judgment  creditors  of  a  corporation,  pur- 
chased on  the  execution  sale  certain  heavy  machinery, 
and  a  bill  of  sale  was  made  to  them,  lliey  did  not  re- 
move the  goods  from  the  mill,  but  put  an  agent  in 
charge,  and  locked  the  door.  One  of  the  plain tl  A  after- 
wards bleed  the  mill  and  stored  th^  machinery  there. 
A  short  time  aftef,  defendant  levied  on  said  machinery 
by  virtue  of  tax  warranta  issue  against  the  corporation 
before  an  actual  change  of  possession  took  place.  In  an 
action  to  restrain  derondant  from  selling :  Heldf  That 
the  case,  without  explanation  or  evidence  of  good  ftdth, 
justified  the  inference  of  fraud;  that  something  tanta- 
mount to  an  actual  delivery  was  necessary  to  sustain  the 
sale. 


Qrbkn  v.  Oollihs.    October  4, 1881. 

Deecto— JEbMfiMtU.— An  appurtenance  which,  is  con- 
veyed by  general  terms  in  a  deed  must  be  something 
which  necessarily  attaohea  tp  the  land  conveyed  as  a 
matter  of  right ;  oeyond  this  the  rieht  to  the  enioyment 
of  an  easement  depends  upon  the  language  of  interest. 

General  terms  cannot  convey  a  right  which  the  grantor 
is  not  authorised  to  impose  upon  the  land  of  an  adjoin- 
ing owner  or  render  the  srantor  liable  in  an  action  ibr  a 
breach  of  the  covenant  of  warranty.  In  order  to  bind 
the  grantor  where  he  had  no  interest  or  title  whatever 
in  the  easement  claimed  to  be  conveyed,  there  should  be 
a  recital  or  representation  in  the  conveyance,  or  cove- 
nant that  he  is  the  owner  of  such  easement. 

Parol  evidence  to  show  that  the  words,  "  with  the  ap- 
purtenances,"'were  intended  to  include  the  essemsnt 
claimed  to  have  been  oonv^ed,  is  inadmissible. 


♦  #  ♦ 


MINNESOTA. 


{Biqireme  OourU) 

Cabxj  V,  StoiLwatbr  9rBMWt  Railwat    A   Tbanbfbb 
Co.    Oct.  27,  1881, 

J{atIroac^2Vacls9  %ipoh  9treet  of  eUif^M^arian  Siphu. 
—The  construction-  and  maintenance  by  vhe  defendant, 
under  an  ordinkkice  of  the  city  of  Stillwater,  upon  a  pub- 
lic street,  of  a  railroad  operated  by  animal  power,  for 
the  main  purpose  of  transferring  freight  cars  from  the 
terminus  of  one  line  of  railroad  to  that  of  another  run- 
ning into  the  city  of  Stillwater,  and  thereby  connecting 
such  railroad  lines.  Is  the  imposition  of  an  additional 
servitude  upon  the  street  so  as  to  entitle  the  owner  of 
the  servient  estate  to  compensation. 

The  owner  of  land  bounded  by  a  navigable  stream  has 
the  right,  by  virtue  of  the  ownership  of  the  bank,  to  en- 
joy free  communication  between  his  abutting  premises 
and  the  navigable  channel  of  the  river,  and  may  fill  out 
into  the  river,  beyond  low-water  mark,  to  navigably 
water,  so  as  to  make  the  shore  available  forthe  uses  con- 
nectea  with  navigation,  and  to  this  extent  is  entitled  -  to 
the  exclusive  occupancy  of  the  bed  of  the  stream,  subor- 
dinate and  subject  only  to  the  rights  of  the  public  with 
respect  to  navigation,  and  such  needltd  rules  and  regula- 
tions for  their  protection  ss  may  be  prescribed  by  com- 
petent legislative  authority ;  and  such  riparian  righta 
are  property,  and  cannot  lawfully  be  taken  fOr  public 
use  witnout  juss  compensation ;  following  Briamne  v. 
St.  Paul  dt  Sioux  City  &  Co.  23  Minn.  U4. 
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{Supreme  Oowrt.) 

H0NOARIAI9  Hllili  OHAVBL  MININO  Co.  V.  MO6ER  RT  AL. 

September  27, 1881. 

Mortgage  of  WaJtcr  IHghts—Improvemenfa  of  M&t'tgngor 
— Inwre  to  Benefit  of  MoHgagee,—V\ikmi\%  in  action  to 
quiet  title,  traced  througli  a  mortfi^or  (Ournee) — the 
payment  of  the  mortgage  (of  water  rights)  being  assumed 
Dy  plaintiff,  but  which  payment  he  declined  to  make. 
Defendants,  under  foreclosure  proceedings,  obtained  title 
to  the  water  rights  mortgaged.  Intermediate  execution  of 
the  mortgage  and  conveyance  to  plaintiff,  tlie  mortgiigor 
(Ournee)  constructed  the  ditch  in  dispute :  HeUi,  The 
case  showed  the  construction  of  the  ditch  to  be  for  tlie 
purpose  of  employing  to  better  advantage  the  use  of  tlic 
water  rights  mortgafi^,  and  thiit  it  passed  to  defendants 
by  purchase  at  the  foreclosurei  sale  of  the  water  rights 
mortgaged. 

Actum  to  Qiiiet  Title— Afflrmative  Jielief.—lxi  an  action 
to  quiet  title  it  is  ertor  to  grant  affirmative  relief  in  the 
absence  of  a  crbss-oomplaint  or  of  a  prayer  for  such  relief. 

Evidence— Sheri(ir*8  Certificate  and  Deed.— A  certificate 
of  sale  and  Sheriff's  deed  of  mortgaged  premises  are  ad- 
missible in  evidence. 


Pbopus  t\  CiiEMEinBHAW.    October  8,  1881. 

InetruetUma  in  Criminal  Owe— The  objection  that  the 
Oourt  took  from  the  jury  the  facts  upon  which  depended 
the  materiality  of  the  testimony  of  defendant  before  the 
Coroner's  jury;  Held,  not  sustained.  If  instrnctionN 
asked  by  defendant  are  giveu,  in  effect,  in  the  general 
oharge,  defendant  cannot  complain. 


•♦-♦» 


TEXAS. 


{Ontrt  of  Appeals,) 


Jamrb  W.  Shipp  r.  Thk  State  op  Texas.    October  29, 
1881. 

Waiver— Charge  of  Qmrt— Practice.— The  right  of  the  de- 
fendant in  a  felony  case  to  be  present  when  additional 
instructions  asked  by  the  Jury  are  being  given  by  the 
court,  can  not  be  waived,  tacitlv  or  otherwise,  by  his 
counsel. 


Miles  Thompson  v.  The  State  of  Texas.    October  29. 
1881.  ' 

1.  Bape—Evidence'^Croe8-Eicamination'-'Praetice,—Te»' 
timony  that  the  defendant,  who  is  charged  with  rape,  at 
the  time  of  committing  the  crime,  knocked  down  and 
badly  injured  the  witnesses'  Ikther-ln-law  held  admissi- 
ble as  part  of  the  res  gestae, 

2.  On  cross-examination  the  extent  to  which  the  wit- 
nesses may  be  interogated  must,  necessarily,  and  is,  in  a 
great  measure,  confided  to  the  discretion  of  the  trial 
judge. 

^^-^ —- 

NEW  JERSEY. 


{Sfupreme  Court,) 


HuGHXs  V,  McDoNouGH.    November  Term,  1881. 

Action— Intent  to  injure  bu4inee8,^HUdy  1.  A  person 
is  answerable  at  law  for  all  the  consequences  of  his 
wrongful  act,  which  were  reasonably  to  be  foreseen  and 
which  were  the  results,  in  the  usual  order  of  things,  of 
such  wrongful  act. 

2.  A  declaration  shows  a  legal  cause  of  action  which 
alleges  that  the  plain* iff 's  trade  was  thatof  a  horse  shoer ; 
that  he  shod  a  horse  for  one  V.  R.;  that  the  defendant 
with  the  intent  of  making  V.  R.  believe  the  work  was 
badly  done,  privily  loosened  such  shoe,  etc  Held^  ac- 
tionable, if  BQoh  artifice  succeeded  and  plaintiff  lost  cus- 
tom of  V.  R. 


SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Longwobth. 
Judges. 

Friday,  December  16^  1881. 

GENERAL  DOCKET. 

No.  184.  C'ity  of  Springfield  v.  Edward  Myers  &  Co. 
Error  to  the  District  Court  of  Clarice  Count3'.  Judgment 
alllrmcd.    There  will  lie  no  further  report. 

213.  Ford  &  Co.  v.  Sears,  Malioney  &  Co.  Error  to 
tho  District  Court  of  Fairfield  County.  Judgment  af- 
firmed at  tho  cost  of  plaintiff  in  error,  including  attor- 
ney's fee  of  925.00,  and  also  a  penalty  of  $5.00,  acconling 
to  Rev.  Stat,  i  0712.    There  will  be  no  furtlier  repoi:t. 

216.  C.  Windisch,  Muhlhanser  dc  Brother,  v.  M.  Witte  A 
Son.  Error  to  the  District  Court  of  Hamilton  County. 
Judc^ment  affiniied,  at  the  cost  of  plaintiffs  in  error,  in- 
cluding attorney's  fee  of  $50.00,  and  also  a  penalty  of 
925.00,  according  to  Rev.  Stat.  ^,  0712.  There  will  be  no 
further  report. 

K27.  Eli  Swanser  v,  Jacob  Swanseer.  Error  to  ihe 
District  Court  of  Richland  County.  Death  of  defendant 
in  error  suggested,  and  Thomas  West,  his  administrator, 
aippearing  by  his  attorney  and  by  consent  made  party 
d(*fcndaut.  'And  theroupon  by  agreement  signed  by 
(tounsel,  (m  file,  the  cause  is  oiismissed  at  the  cost  of 
defendant  in  error.    No  record  to  be  made. 

MOTION  DOCKET. 

No.  217.  Cleveland  A  Mahoning  Railroad  Co.  v.  Him- 
rod  Furnace  Co.  Motion  to  vacate  the  Judgment  in 
cause  No.  24,  on  tiie  General  Docket.  Motion  continued 
until  next  term. 

218.  George  W.  Castlen  v.  Thomas  Roberts  et  a1.  Mo- 
tion to  re-instate  cause  No.  159,  on  tho  General  Docket, 
heretofore  dismissed  for  want  of  preparation.  Motion 
granted  when  and  on  condition  that  plaintiff  in  error 
pnys  to  the  clerk  $5.00,  to  be  credited  on  the  costs. 

219.  Samuel  Hoffmire  v.  A.  H.  Cnnard.  Molion  for 
leave  to  file  printed  record  in  cause  No.  1135,  on  the 
General  Docket.    Motion  granted. 

220.  Edward  W.  Nye  v,  John  Newton.  Motion  to  re- 
instate cause  No.  200,  on  tlie  General  Docket,  heretofore 
dismissed  for  want  of  preparation.   lHo^on   overruled. 

221.  Cleveland.  Tuscarawas  Valley  &  Wheeling  Rail- 
way Co.  et  al.  V.  Wheeling  and  Lake  Erie  Railroad  Co. 
Motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
orders  of  the  Probate  Court  of  Stark  County.  Motion 
overruled. 

222.  George  C.  Butts  v,  Charles  K.  Leonard  et  al.  Mo- 
tion to  re-instate  cause  No.  180,  on  the  General  Docket, 
heretofore  dismissed  for  want  of  preparation.  Motion 
overruled. 

223.  James  G.  Miles,  assignee,  Ac  v.  B.  W.  Slming^ 
ton  et  al.  Motion  to  advance  cause  No.  1136.  to  be  heard 
with  No.  228,  on  the  General  Docket.    Motion  granted. 

224.  John  Newcomer,  administrator,  Ac  «.  Robert 
Malony  et  al.  Motion  to  re-instate  cause  No.  199.  on  the 
General  Docket,  heretofore  dismissed  for  want  ox  prepa- 
ration.   Motion  overruled. 

225.  Ex  parte  John  Larpey.  Motion  for  leave  to  file 
a  petition  in  error  to  reverse  the  judgment  of  the  Court 
of  Common  Pleas  of  Hamilton  County.  Motion  over- 
ruled.   There  will  be  no  further  report. 

*  On  the  meeting  of  the  court,  January  3,  1882,  seventv- 
five  cases  will  be  called.  Attorneys  interested  in  tne 
call  should  be  present. 

During  the  year  1881,  two  himdred  and  ftftjHMven 
cases  on  the  General  Docket,  and  two  hundred  and 
twenty-two  on  the  Motion  Docket  were  disposed  of. 
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COLUMBUS,  OHIO,     :  :    DEC.  29,  1881. 

Mr.  Orange  Frazkr,  Deputy  Clerk  of  the  Su- 
preme Court,  has  compiled  the  rules  of  the  court 
as  adopted  December  16th,  1881,  a  copy  of  which 
from  the  advance  printed  sheets,  was  kindly 
laid  on  our  table  last  week.  The  court  has  made 
some  radical  changes  in  regard  to  the  practice 
and  procedure  therein,  and  we  will  publish  the 
rules  entire,  next  week,  that  our  subscribers  may 
be  fully  advised  in  the  premises. 


#  < » 


We  publish  this  week  a  sketch  of  an  eminent 
Ohio  lawyer,  Judge  William  Kennon,  late  of  St. 
Clairsville.  This  outline  of  the  life  of  a  consci- 
entious, honorable  counselor,  is  from  the  pen  of 
J.  H.  Collins,  Esq.,  of  this  city,  who,  through 
many  years  of  close  personal  acquaintance,  and 
practice  with  and  before  Judge  Kennon,  had  an 
opportunity  to  learn  and  know  his  various  noble 
qualities,  and  here  lays  before  our  readers,  well 
chosen  words  of  commendation,  which  are 
surely  well  bestowed. 

•  We  will  take  pleasure  in  publishing  like  ac- 
counts of  the  many  Ohio  lawyers,  who  have, 
from  time  to  time,  in  years  gone  by,  passed  from 
their,  labors,  and  will  be  glad  to  hear  from  our 
subscribers,  who  may  know  of  the  well  spent 
lives  of  the  honorable  members  of  the  profession, 
and  of  incidents  connected  therewith.  We  have 
the  promise  of  two  or  three  such  sketches  from 
prominent  judges  of  the  State,  of  their  associates 
and  friends  of  former  days.  These  articles  will 
be  read  with  great  interest  by  the  profession 
everywhere. 


♦  • » 


EMINENT  OHIO  LAWYERS. 


William  Kennon. 


Judge  William  Kennon  died  at  his  home  in 
St.  Clairsville,  Ohio,  on  the  2nd  day  of  Novem- 
ber, 1881,  in  the  84th  year  of  his  age.  Judge 
Kennon  was  born  in  Fayette  county,  Pa., 
May  13th,  1798,  and  removed  with  his  father's 
family  to  the  vicinity  of  what  is  now  Barnes- 
ville,  Belmont  county,  Ohio,  in  1804,  where  he 
remained  until  he  grew  to  early  manhood,  re- 
ceiviiig  such  common  school  education  as  was 
afforded  in  those  days.  At  the  age  of  20  years 
he  entered  Franklin  College  where  he  continued 
several  years  but  did  not  graduate.    He  studied 


law  with  Hon.  W.  B.  Hubbard  ( then  of  St. 
Clairsville,  Ohio,  but  subsequently  for  many 
years,  a  citizen  of  Columbus),  and  was  admitted 
to  the  bar  at  Chillicothe,  Ohio,  in  1824,  and 
commenced  the  practice  of  the  law  at  St.  Clairs- 
ville in  partnership  with  his  preceptor. 
"In  1825  he  was  married  to  Mary  Ellis,  who  is 
still  living.  One  sistier  of  Mrs  Kennon  after- 
ward married  Geo.  W.  Manypeny,  now  of  Col- 
umbus; another  married  Wilson  6h*annon,  after- 
wards Governor  of  Ohio,  and  subsequently  of  the 
territory  of  Kansas;  another  H.  J.  Jewett,  now 
president  of  the  Erie  Railroad,  another  Hon. 
Isaac  E.  Eaton,  now  of  Kansas — all  now  dead  ex- 
cept Mrs.  Kennon  and  Mrs.  Eaton. 

In  1828  Judge  Kennon  was  elected  to  Congress, 
and  on  the  4th  of  March,  1829,  took  his  seat  as  a 
member  of  the  31st  Congress  and  served  through 
the  term,  and  for  several  years  previous  to  his 
death  was  the  only  surviving  member  of  that 
Congress.  He  was  twice  re-elected  and  served 
through  two  ensuing  terms. 

During  his  Congressional  service  Judge  Ken- 
non participated  in  the  discussion  of  many  of 
the  questions  then  before  Congress,  at  one  time 
coming  in  conflict  with  the  venerable  John 
Quincy  Adams,  in  a  heated  debate. 

In  1840  he  was  elected  by  the  Legislature,  Pres- 
ident Judge  of  the  Common  Pleas  Court  of  the 
13th  Judicial  District,  which  position  he  held  for 

seven  years. 

In  1850  he  was  elected  a  member  of  the  Con- 
stitutional Convention  and  began  his  duties  in 
that  Jxxiy  May  6th,  1850,— serving  through  the 
whole  session  of  the  Convention  as  Chairman  ot 
the  Committee  on  Judiciary,  having  for  his  as- 
sociates on  that  committee,  Judge  Swan,  Henry 
Stanbery,  W.  S.  Groesbeck,  Judge  Ranney  and 
S.J.  Kirkwood,  late  Secretary  of  the  Interior. 
To  the  labors  of  Judge  Kennon  as  a  member  of 
that  committee  and  in  the  convention,  are  we 
indebted,  perhaps  more  than  to  any  one  else  for 
our  present  system  of  Judiciary. 

After  the  adoption  of  the  Constitution  of  1851, 
Judge  Kennon  was  appointed  a  member  of  a  com- 
mission to  revise  the  Code  of  Civil  Procedure, 
and  that  commission  framed  the  present  Civil 
Code  of  Ohio,  which  has  been  the  code  of  practice 
in  this  State  ever  since. 

In  1854  Judge  Kennon  was  appointed  one  of 
the  judges  of  the  Supreme  Court  of  Ohio,  and  his 
opinions  may  be  found  in  4th  and  5th  Ohio 
State  Reports. 

From  1824  until  1868,  except  while  in  the  per^ 
formance    of    the  duties   of    the    official    posi- 


280 


THE    OHIO    LiAW   JOTTRNAL. 


tioas  named  above,  Judge  Kennon  was  actively 
engaged  in  the  practice  of  his  profession  in  the 
eastern  part  of  the  State — Shaving  for  his  co-tem- 
porarieSy  sudb  men  as  Benjamin  Ruggles,  Charles 
Hammond,  John  C.  Wright,  John  M.  Goodenoe, 
W.  B.  Hubbard,  H.  J.  Jewett,  Wilson  Shannon, 
and  Edwin  M.  Stanton.  And  it  was  as  an  advo- 
cate that  Judge  Kennon  appeared  to  the  greatest 
advantage.  His  skill  in  the  cross^xamination 
of  witnesses,  in  the  analysis  of  a  case,  and  as  an 
advocate  before  a  jury  was  seldom  equalled  by 
those  whom  he  met  at  the  bar. 

The  last  case  in  which  Judge  Kennon  was  en- 
gaged, was  that  involving  the  validity  of  the 
will  of  the  late  Alexander  Campbell,  at  Wells- 
burg,  West  Va.  Some  of  the  heirs  of  Mr.  Camp- 
bell bioc^ht  suit  to  invalidate  the  will|  upon 
the  ground  of  the  mental  incapacity  of  the  testa- 
tor. Mr.  Campbell  being  the  founder  of  the  sect 
called  Deciples  and  sometimes  Campbellites. 
the  case  created  intense  excitement  and  much 
bad  feeling. 

Judge  Kennon  and  the  late  Col.  G.  W.  McCook 
repreiented  the  contestants,  and  Judge  Jeremiah 
8.  VLbk^  and  James  A.  Oarfield  the  defendants — 
amoii|the  clients  of  the  latter  being  Archie 
Campbell,  who  had  the  tilt  with  Conkling  in  the 
Chicago  Convention.  The  parties  met  for  trial 
at  Wellsbuig  in  1867,  but  on  the  motion  of  Judge 
Blaek,  was  continued,  and  on  the  same  day 
Judge  Kennon  had  a  stroke  of  paralysis,  which 
partially  aflbcted  his  power  of  speech,  and  which 
compelled  him,  to  abandon  the  practice  of  the 
law, and  although  he  lived  twelve  years  after  this, 
he  never  was  able  to  resume  the  labors  of  his 
prcrfSsssion. 

Of  Judge  Kennon  it  has  been  truly  said,  that 
he  was  a  ripe  scholar,  a  wise  counselor  and  legis- 
lator, an  able  advocate,  a  profound  lawyer  and  a 
just  judge.  He  was  a  constant  reader  of  the  bible 
and  trtjm  that  sacred  book  drew  largely  in  all  his 
arguments,  scimetimes  making  quotations  with 
wonderful  effect  White  in  his  75th  year,  he 
began  the  study  of  the  Hebrew  language,  and 
during  one  winter  mastered  the  language  so  far 
as  to  be  able  to  read  some  of  the  books  of  the 
bible  in  that  language, 

Sut  the  downing  beauty  of  the  life  and  char- 
acter of  Judge  Kennon  is  the  fact  that  he  .was  an 
humble  follower  of  the  lowly  Nazarene,  and  this 
was  true  of  him  when  in  the  senith  of  his  power 
and  popularity  and  amid  the  busy  scenes  of  pro- 
fessional life,  as  well  when  he  walked  through 
the  vUley  of  the  diadow  of  death. 


SUPREME  COURT  OP  OHIO. 


Laks  Shors  &  Michigan  Southern  Railroad 

Company. 

V. 

John  C.  Hutqhins.  Guardian,  &c. 


November  1, 1881. 

1.  A  peUtion  by  a  guardian  alleged  that  bis  waribi 
were  ownen  in  fee  aimple  of  r  certain  woodtaiid,  that  tlie 
timber  thereon  waa  cat  down  and  removed  by  a  person 
unknown  and  without  anv  authority  whatever,  and  that 
the  same  waa  taken,  used  and  poatb— od  ft>r  its  own  oae 
and  without  any  authority  whatever  ^  a  oeriain  rail- 
road oompanv,  which  company  waa  anerwards  ooneoli- 
dated  with  othm*  railroad  oom|ianiea,  under  and  by  the 
name  of  the  defendant,  and  that  by  reason  of  the  conver- 


sion by  said  first  named  company  hia  wards  were  greatly 

oonsoli- 

titio^statedsufflcient  facts  to  oouftitutea cause  of  action 


damaged,  Ac.,  praying  Judgment  against  the 
dated  conipany^m.   Iff^id:   That  on  demurrer,  the 


Ibr  the  conversion  of  personal  prbperty. 

2.  Where  a  discretiiHiaxy  power  to  sell  lends  is  given 
by  a  wiU  to  the  testator,  such  discretion  cannot  be  dele- 
gated. But  where  an  attorney  in  fact  of  such  executor 
assumes  to  make  such  sale,  the  subsequent  receipt  of  the 
purohase  money,  by  the  executor,  is  an  adoption  and 
ratification  of  the  sale,  and  is  equivalent  to  the  exerdse 
of  the  discretion  by  the  executor  himself. 

e.  A  Judgment  determines  the  rights  of  the  parties  ac- 
cording to  the  facts  stated  in  the  pleadings ;  and  if,  after 
issue  Joined,  a  change  takes  place  in  the  righta  of  the  par- 
ties, it  must  be  shown  by  supplemental  pleading,  otner- 
wise  it  should  be  disregardea. 

4.  In  an  action  Ibr  the  converdon  of  chatteia  against 
an  innocent  purchaser  from  a  person  who  had  preiaooaly 
converted  the  property  to  his  own  use.  and  haoallerwaid 
added  to  its  vslue  by  nis  own  labor,  Uie  measure  of  the 
damage*  ia  the  value  of  the  chattels  when  firrt  taken  IW»m 
the  owner,  whether  the  first  taker  waa  a  willAil  or  an  in- 
voluntary treraasser.  L.  S.  dk  M.  S.  R.  R.  Co.  «.  Hutdi- 
inay820hioSt.e71,  approved; 

Error  to  the  Court  of  Common  Pleas  of  Cojra- 
hoga  County.    Reserved  by  the  District  Coart. 

The  petition  in  the  original  action  was  as  fol- 
lows: 
THE  STATE  OF  OHIO,  \    In  The  Coubt  or 

Cuyahoga  Cbutify,  m.       )       Common  Plbas. 

JOHN  C.  HUTCHINS,  Guardian 
of  JOSEPH  R.  and  EDWARD 
C.  BARBOUR,  minor  children, 

^•^*  ^  y    Petition. 

THE  LAKE  SHORE  &  MICH- 
IGAN SOUTHERN  RAIL- 
WAY  COMPANY,  iV'fc 

John  C.  Hutchins,  the  above  named  plaintiff^ 
says  that  on  the  9th  day  of  September,  1869,  he 
was  duly  appointed  and  qualified  as  guardian  of 
the  estate  of  the  said  minor  children,  by  the  Pro- 
bate Court  of  Cuyahoga  Count v,  Onio,  having 
due  authority.  That  on  the  *  24th  day  (tf  May, 
1862,  said  minor  children  were  the  owners  in  fee 
simple  of  the  foUowinff  described  land :  ''  Situ- 
ate in  the  township  of  Mentor,  Count;^  of  Lake, 
and  State  of  Ohio,  and  is  known  as  being  in  the 
northeasterly  part  of  the  Ely  tract,  so  called,  in 
said  Mentor  township,  and  is  bounded  on  the 
south,  east  and  north  oy  said  tract  lines^  and  on 
the  west  by  the  continuation  of  the  mam  south 
tract  line,  north,  till  it  strikes  the  north  line  of 
said  Ely  Tract,  at  a  point  in  said  north  line  2S 
chains  and  81  links  from  the  northeast  quarter 
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ct  said  tiacty  the  east  and  west  lines  of  the  land 
hereby  conveyed  being  13  chains  and  34  links  in 
length,  containing  (31)  thirty-one  acres  o^  land." 

Said  land,  when  owned  by  the  said  minors, 
was  thickly  wooded  with  excellent  timber  and 
was  very  valuable  on  that  account ;  that  all,  or 
nearly  all  of  said  timber,  while  said  land  was 
owned  •by  said  minors  was  cut  down  and  re- 
moved by  persons  now  to  this  plaintiff  unknown, 
without  any  authority- whatever,  and  the  same 
taken,  used  and  possessed,  for  its  own  benefit, 
without  any  authority  whatever,  by  the  Cleve- 
land, Painesville  and  Ashtabula  Railroad  Com- 
pany, which  was,  on  or  about  the  1st  day  of 
April,  1869,  consolidated  with  certain  other  rail- 
road companies,  under  the  name  and  style  of  the 
Lake  Shore  and  Michigan  Southern  Railway 
Company,  which  last  named  Company  is-  made 
the  defendant  in  this  action. 

By  reason  of  the  said  timber  being  taken  from 
said  land  and  converted  to  its  own  use  by  the 
said  Cleveland,  Painesville  and  Ashtabula  Rail- 
road Company,  said  minor  children  were  dam- 
aged in  the  amount  of  four  thousand  six  hun- 
dred and  fifty  dollars  (t4,650.00),  for  which  sum, 
by  reason  ot  the  premises,  plaintiff  asks  judg- 
ment against  the  defendant,  the  Lake  Shore  and 
Michigan  Southern  Railway  Company. 

HuTC&iMS  ik  Inoersoll 

Att'ys  for  Plaintiff. 

To  this  petition  a  general  demurrer  was  over- 
ruled. 

Thereupon .  issue  was  joined  by  answer  as  fol- 
lows: 

The  said  Lake  Shore  and  Michigan  Southern 
Railway  Company,  defendant  for  answer  says 
that  for  want  of  information  it  denies  that  tne 
said  minors,  wards  of  the  plaintiff^  were,  on  the 
24th  day  of  May,  A.  D.  18^,  the  owners  in  fee 
simple  of  the  land  in  the  petition  described.  It 
denies  the  allegation  in  the  petition  that  said 
land  was  then,  or  when  alleged  to  have  been 
owned  by  said  minors,  thickly  wooded  with  ex- 
cellent timber,  and  that  the  same  was  very  valu- 
able on  that  account.  It  denies  the  allegation 
that  all,  or  nearly  all  of  said  timber,  when  said 
land  was  owned  by  said  minors,  was  -cut  down 
and  removed  by  any  person  or  persons  withoift 
authority.  It  denies  that  the  same  or  any  part 
thereof  was  either  taken,  used  or  possessed  by 
the  said  Cleveland,  Painedville  &  Ashtabula 
Railroad  Company,  as  ib  alleged  against  it.  It 
denies  that  any  damages  have  been  sufiered  by 
said  minors,  and  denies  its  liability  to  the 
(daintiff  for  any  amount. 

Jaicbs  Mason, 
Att'y  for  Deft. 

On  the  trial  a  verdict  and  judgment  were  ren- 
dered {or  ihe  plaintiff  for  $1,820,00. 

A  motion  for  a  new  (rial  was  overruled  and  a 
bill  of  exceptions  taken,  setting  out  all  the  tes- 
timony ana  divers  exceptions  to  the  introduc- 
tion of  testimony;  reiusing  testimony  and  to 
charges  j^iven  ana  charges  refused. 

A  petition  in  error  was  filed  in  the  district 
court,  by  the  defendant  below,  also  i^  ($Tt)68-peti- 


tion  by  the  plaintiff  below,  which  were  reperved 
by  the  district  court.  A  further  statement  of 
facts  will  be  found  in  the  opinion. 

McIlvains,  J. 

It  is  claimed  by  plaintiff  in  error  that  the 
overruling  of  the  demurrer  to  the  petition  was 
error.  That  sufficient  facts  to  constitute  a  cause 
of  action  were  not  stated. 

Under  the  liberal  rules  of  the  code  of  civil 
procedure,  which  require  a  cons-ruction  favora- 
ole  to  the  pleader,  the  court  is  of  opinion  that 
the  demurrer  was  not  well  taken.  As  against  a 
demurrer,  we  think  a  cause  of  action  for  dam- 
ages for  the  conversion  of  timber,  after  the  same 
had  been  severed  from  the  lund  and  had  become 
the  personal  property  of  the  plaintiff,  by  the  de- 
fendant to  its  own  use,  is  sufficiently  stated, 
whatever  the  rule  would  have  been  on  a  motion 
to  make  the  petition  definite  and  certain. 

As  to  the  ownership  of  the  chattels  alleged  to 
have  been  converted  by  the  defendant  to  its  own 
use,  the  plaintiff  reliea  on  the  title  of  his  wards 
to  the  land  before  and  at  the  time  the  timber 
was  severed  from  the  realty. 

On  the  part  of  defendant,  it  is  claimed  that  ther 

})laintiff^s  wards  had  no  title  whatever  to  the 
and  or  the  timber. 

To  maintain  the  issue  on  his  part  the  plaintiff 
proved  title  to  the  land  in  one  Justin  Ely,  and 
then  offered  the  last  will  a;nd  testament  of'  said 
Justin  Ely,  from  which  the  following  extracts 
only  are  material : 

'*  All  the  residue  and  remainder  of  m]r  estate, 
real  and  personal,  wherever  situate,  I  give,  de- 
vise and  bequeath  to  my  son  Charles  and  my 
daughter  Lucy,  to  have,  receive  and  enjoy  the 
use,  income  and  profit  thereof  in  e<}ual  shares 
during  their  natural  lives,  respectively;  and. 
upon  their  decease  I  give,  aevise  and  bequeath 
the  same  to  all  my  granSdchildren  then  living;, 
to  be  equally  divided  among  them,  and  to  their 
heirs  forever;  provided,  however,  that  if  the 
wife  of  my  son  Charles  shall  survive  her  hus- 
band, then  she  shall  have  the  use  and  income  of 
his  portion  thereof  during  her  life,  and  the  de- 
vise to  my  grandchildren  shall  not  take  effect  in 
respect  to  such  portion  until  her  decease. 

**I  hereby  constitute  and  appoint  my  son 
Charles  and  my  daughter  Lucy  executors  of  this 
my  last  will  and  testament,  and  it  is  my  direc- 
tion that  they  be  not  required  to  give  bonds  for 
the  discharge  of  the  duties  of  said  trust,  nor  to 
return  an  inventory  of  my  estate. 

*'  And  I  do  authorize  my  said  executors  to  sell 
at  their  discretion  any  part  of  my  real  estate  not 
herein  specifically  devised,  and  to  change  at 
their  discretion  any  of  the  securities  belonging 
to  my  estate." 

he  heus  in  quo  was  part  of  the  residue  e^  de- 
vised. Next  was  offered  a  power  of  attorney 
from  said  Charles  and  Lucy  to  one  Heman  Ely, 
purporting,  in  ample  form,  to  authorise  said  at- 
torney to  sell  and  convey  any  part  or  all  of  said 
lands,  and  upon  such  terms  as  he  might  deem 
best.  Next  a  deed  from  Heman  Ely  as  such 
attorney  for  f|)9  lands  described  in  the  petition 
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to  one  Bowles;  and  then  mesne  conveyances 
from  Bowles  to  thp  wards  of  the  plaintiff.  Tes- 
timony was  alspofiered  tending  to  show  that  the 
consideration  received  by  said  Heman  Ely  upon 
the  aale  to  Bowles  was  paid  to  said  Charles  and 
Lucy  Ely.  And  also  that  actual  possession  of 
the  ji^remises  had  passed  with  and  by  the  several 
mefi^ne  conveyances. 

Upon  this  state  of  the  testimony,  the  court 
charged  the  jury,  in  effect,  that  if  they  found  the 
facts  in  accordance  with  the  tendency  of  the 
proof,  then  the  ownership  of  the .  plaintiff  was 
sufficient  to  sustain  the  sTction,  although  his 
wards  were  seized  only  of  an  equitable  estate  in 
the  land. 

Wi^  think  there  was  no  error  in  the  charge  to 
the  prejudice  of  the  defendant,  and  that  the 
finding  of  the  jury  under  it  should  not  be  dis- 
turbed. True,  the  power  conferred  upon  the  ex- 
ecutors of  Justin  Ely  to  sell  these  lands,  (beyond 
the  life  estates),  was  to  be  exercised  in  the  dis- 
cretion of  the  executors,  and  clearlv,  the  exer- 
cise of  this  discretion,  could  not  be  delegated  by 
them  to  another..  If,  however,  the  executors  had 
exercised  the  discretion  and  had  contracted  to  sell 
thje  lands,  it  would  have  been  competent  for  them 
to  have  transferred  the  title  to  the  purchaser  by 
an  attorney  in  fact.  For  in  such  case,  the  act  of 
the  attorney  would  be  ministerial  merely  and 
not  at  all  discretionary.  In  the  case  before  us,  the 
attorney  having  assumed  to  sell  and  convey,  the 
subsequent  receipt  of  the  purchase  money  by 
the  executors  was  such  an  adoption  and  ratifica- 
tion of  the^  contract  of  sale  as  was  equivalent 
to  an  exercise  of  the  discretionary  power  of  sale 
by  the  executors  themselves,  so  that,  after  pos- 
session taken  by  the  purchasers,  their  ownersnip 
in  the  lands  was  sufficiently  established  to  main- 
tain an  action  for  the  conversion  of  timber.  And 
if  the  court  below  were  wrong  in  holdinff  that 
plaintiff's  wards  were  seized  of  aA  equitable  es- 
tate in  the  lands,  and  not  of  the  legal  estate^  the 
defendant  was  not  prejudiced  thereby. 

During  the  progress  of  the  trial,  testimony 
was  offered  tenoing  to  show  that  during  the  pen- 
dency of  the  action,  the  plaintiff's  wards  nad 
each  arrived  at  the  age  of  twenty-one  years, 
whereupon  the  defendant  asked  leave  to  amend 
its  answer  so  as  to  show  such  fact,  but  declined 
to  amend  on  condition  of  the  payment  of  costs. 
And  after  the  testimony  was  closed,  the  defend- 
ant moved  the  court  to  dismiss  the  action  or  di- 
rect the  jury  to  return  a  verdict  for  defendant  on 
the  following  grounds: 

''For  cause  defendant  says  that  it  appears 
from  the  testimony  that  the  ward  Joseph  became 
of  full  age  some  time  in  1870,  and^  the  ward  Ed- 
ward became  of  full  age  sometime  19  the  year  1877, 
for  which  reasons  defendant  says  plaintiff  is  not 
entitled  to  the  money  if  recovered.  That  it  does 
not  belong  to  him  as  guardian.  That  since 
1877  he  has  not  been  the  guardian  of  either  or 
fbr  either  of  s^id  alleged  wards." 

We  need  not  stop  now  to  inquire  what  action 
the  court  should  have  taken  if  the  facts  here 
stated  had  been  pleaded  by  supplemental  answer 


beTorc  trial.  It  is  enough  to  say  that  during  the 
trial,  leave  to  amend  was  at  the  discretion  of  the 
court,  and  no  issue  having  been  tendered  upon 
this  point,  it  was  not  error  to  refuse  the  motion 
to  dismiss.  The  rights  of  the  parties  as  they  ex- 
isted at  the  commencement  of  the  action  should 
prevail,  unless  a  subsequent  change  in  those 
rights  be  shofi  n  by  supplemental  pleadings. 

Several  other  matters,  also,  are  alleged  for  er- 
ror, bv  the  plaintiff  in  error,  but  we  find  in  the 
record  no  cause  for  reversal  of  the  judgment  on  its 
petition. 

By  the  cross-petition  in  error,  the  defendant 
alleges  for  error  the  charge  of  the  court  as  to  the. 
nieasure  of  damages.  For  the  purpose  of  resolv- 
ing this  question,  the  case  may  be  stated  thus : 
The  plaintiff  was  the  owner  of  land  upon  which 
trees  were  standing  and  growing.  By  an  act  of 
wilful  trespass,  the  plain  tiff  ^s  trees  were  cut  and 
felled.  Auer  the  cutting  down  of  trees,  the  tres- 
passers converted  the  same  into  cord- wood  and 
railroad  ties  and  sold  and  delivered  the  wood  and 
ties  to  the  defendant  who  being  ignorant  of  the 
trespass  applied  the  same  to  its  own  use.  The 
value  of  the  standing  trees  was  proved ;  also  the 
value  of  the*  ties  ana  wood  at  the  time  the  same 
were  delivered  to  and  received  by  the  defendant. 
Testimony  was  offered  by  the  plaintiff  to  show 
that  the  value  of  the  trees  after  they  were  felled 
was  greater  than  while  standing,  although  less 
than  when  converted  into  ties  and  wood,  which 
testimony  was  rejected. 

This  case  was  before  the  Supreme  Court  Com- 
mission^ and  is  reported  in  32  Ohio  St.  571, 
wherein  it  was  held ''  Timber  was  cut  from  lands 
of  B.  by  trespassers,  who,  by  their  labor,  con- 
verted it  into  cord-wood  and*  railroad  ties,  thus 
increasing  its  value  three  fold.  It  was  then  sold 
to  an  innocent  purchaser  who  was  sued  by  B.  for 
the  value  of  the  wood  and  ties.  Whatever  might 
be  the  rule  of  damages  "  (as  against  the  trespass- 
ers) ''as  against  innocent  purchasers,  B.  cannot 
recover  the  value  .of  the  timber  as  .enhanced  by 
the. labors  of  the  wronff-doers  after  it  was  severed 
from  the  realty,"  ana  a  judgment  for  such  en- 
hanced value  was  reversed.  The  cause  being  re- 
manded to  the  court  below  for  a  new  trial,  the 
court  among  other  things  charged  the  jury  as 
follows  : 

''The  Supreme  Court  have  ^iven  us  a  diflferent 
rule  of  damages  from  that  laid  down  upon  the 
former  trial  of  the  case  in  this  court.  There, 
upon  the  former  two  trials  of  this  court  the 
'  judges  charged  the  jury  thfit  the  plaintiffs  would 
be  entitled  to  recover  the  value  of  the  wood  or 
ties,  as  the  case  might  be,  as  they  were  when  de- 
livered to  the  railroad  company,  and  they  act- 
ually received  them.  The  Supreme  Court  say 
that  that  was  not  the  proper  rule. 

"  Now  whether  the  Supreme  Court  was  wrone 
or  not  I  don't  propose  to  question.  And  couns^ 
don't  claim  that  I  ought  to  question  it. 

"There  has  been  some  little  discrepancy  in 
the  opinion  of  the  different  counsel  as  to  what 
the  Supreme  Court  did  say.  But  I  have  put  the 
interpretation  Tipon.it  that,  as  I  believe,  the  Si\- 
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preme  Court  did  say,  and  as  I  sfve  it  to  yon,  and 
you  have  not  any  more  right  t6 question  whether 
1  am  wrong  than  I  have  to  question  whethecJiie 
Supreme  Court  was  wrong.  Now  that  rule  is 
simply  this :  That  if  the  plaintiff  is  entitled  to 
recover,  thev  will  be  entitled  to  recover  the  value 
ot  the  timoer,  as  it  6(ood  in  the  woods  at  the 
time  it  was  cut  down  by  these  wrone-doers." 

As  we  understand  the  rule  laid  aown  by  the 
Commission,  the  value  of  the  timber,  as  enhanced 
bvthelaborof  cutting  down,  was  the  true  measure 
of  damages.  And  surely,  as  the  labor  of  fellins  the 
trees  was  a  trespass  on  the  real  estate  of  the 
plaintiff  who  has  waived  the  wrong  done  to  his 
realty,  such  labor  was  not  an  acocbsion  to  the. 
value  of-  his  personal  property,  which  the  trees 
first  became  after  they  were  cut  down  and  sev- 
ered from  the  land.  The  value,  at  least,  of  the 
propertv  after  it  became  personal  was  the  meas- 
ure of  the  injury  complained  of  by  the  plaintiff. 
This  charge  of  the  court,  as  weU  as  the  refusal  to 
hear  testimony  as  to  the  value  of  the  trees  after 
they  were  severed  fvom  the  realty,  was  to  the 
preiudice  of  the  plaintiff. 

But  the  plaintiff  below  is  not  content  with 
this  view.  He  claims  that  the  court  erred  in  re- 
fusing to  give  as  the  measure  of  damages,  the 
value  of  the  ties  and  wood,  at  the  time  and  place 
they  were  delivered  to  the  defendant;  thu^, 
brining  into  review,  the  decision  of  the  Com- 
mission as  reported  in  32  Ohio  St.  671.  A  decis- 
ion of  the  Commission,  which  was  a  court  of  last 
resort  in  this  State,  equal  in  authority  and  dig- 
nity with  this  court,  stands  as  a  precedent  for 
oiir  decisions,  and  should  not  be  overruled  except 
for  most  cogent  reasons.  The  question  then  be- 
fore the  Commission,  and  now  oefore  us,  is  one 
of  great  importance  and  no  little  difficulty. 
Many  cases  were  reviewed  by  the  Commission^  as 
will  appear  from  the  report,  and  after  consulting 
those  authorities  and  some  otherR,  it  is  apparent 
.to  us  that  reported  cases  are  at  variance  at  almost 
every  point  m  the  line  of  reasoning.  It  is  true, 
that  some  principles  involved  are  not  disputed 
and  from  these  and  some  others .  that  are  indis- 
putable, we  think,  the  true  solution  of  the  ques- 
tion can  be  obtained.  We  admit  as  a  general 
rule,  that  no  man  can  be  deprived  of  his  prop- 
erty without  his  consent,  except  by  operation  of 
law.  Hence,  where  his  propertv  has  been  taken 
from  him,  not  by  operation  of  law,  and  without 
his  consent,  he  may  follow  and  reclaim  it,  in 
specie,  into  whose  hands  soever  it  may  come,  sc^ 
long  as  he  can  establish  its  identity.  And  in 
ell  cases  where  the  owner' seeks  to  reclaim  the 
possession  of  his  property,  beiuR  able  to  esteb- 
fish  ite  identity,  tne  fact  that  accessions  to  its 
value  have  been  made  by  the  labor  of  those  who 
have  wrongfully  withheld  it,  cannot  be  inter- 
posed against  the  right  of  the  owner  to  the  pos- 
session of  his  property.  And  in  all  such  cases, 
it  does  not  matter  whether  the  person  fro^ 
whom  it  is  re^laimedj  or  the  person  who  en- 
hanceci  its  value  by  his  labor,  is  a  wilful  tres- 
passer or  a  person  who  came  into  possession 
without  intentional  wrong.    A  question  often 


arises,  whether  property,  by  reason  of  changes 
wrought  upon  it,  has  lost  its  identity,  but  no 
such  question  is  made  in  this  cuse,  as  the  plaint- 
iff, if  he  had  so  elected  his  remedy,  most  clearly 
could  have  re-claimed  the  cord-wood  and  railroad 
ties  from  the  original  trespasser,  or  from  the  de- 
fendant who  purchased  them.  But  no  such 
remedy  was  sought  by  the  plaintiff. 

Another   undoubted  doctrine  of   the  law  is, 

that  a  person  whose  property  is  wrongfully 
taken  or  withheld  from  him,  may  waive  his 
right  to  the  property  in  specie,  and  elect  to  pur- 
sue u  remedy  for  damages  only;  and  in  such 
case,  the  general  n:^e  for  the  measure  of  damages 
is  the  value  of  the  propertv  at  the  time  it  was 
taken  or  converted  by  the  wrong-doer.  The 
principle  upon  which  this  rule  of  damages  is 
based  is,  that  justice  req^uires  that  the  injured 
party  should  be  made  whole ;  but  justice  to  him 
requires  nothing.more.  This  rule  is  sometimes 
modified  for  the  sake  of  the  principle,  as  when 
the  value  of  the  property  is  subsequently  en- 
hanced by  an  advance  in  the  market  price ;  but 
the  principle,  as  a  matter  of  legal  ri^ht,  is  never 
departed  from.  True,  the  law  permits  an  award 
of  damages  in  excess  of  this  rule  of  compensation, 
when  the  wrongful  act  was  wanton  or  otherwise 
aggravated.    But  this  is  permitted  by  way  of 

{>unish^ng  the  wrong-doer  and  for  example's  sake, 
t  is  not  a  matter  of  legal  right^  in  the  injured 
Sarty.  For  every  wrong  done,  if  it  can  he  re- 
ressed  in  damages,  the  rule  is  that  the  injured 
party  «hall  have  compensatory  damages,  and  if 
the  wrongful  act  was  wilful,  wanton  or  malicious, 
punitive  damages  may  also  be  awarded.  Indeed 
it  appears  to  me  to  be  axiomatic,  that  as  between 
man  and  man  where  no  wrong  was  intended, 
equal  and  exact  justice  is  done  when  the  party 
wronged  is  made  whole  for  all  that  he  lost  b^ 
reason  of  being  deprived  of  property.  Upon  this 
principle  it  is  now  established  by  a  clear  weight  of 
authority,  that  a  person  deprived  of  his  property 
by  an  unintentionally  wrongful  act,  who  seeks 
r^ress  in  damages,  is  not  entitled  to  recover 
from  the  wrong-doer,  an  increase' of  damages  by 
reason  of  accessions  to  the  value  of  the  property 
from  the  labor  or  skill  of  such  wrong-doer.  3 
N.  Y.  379;  38- Mich.  205;  37  Mich.  332;  84 
Penn.  St.  333;  21  Barb.  92;  81  HI.  359;  49  Miss. 
236 ;  39  Wis.  466;  7  Up.  Can.  Q.  B.  338 ;  16  Grant 
(Up.  Can.  Chy.)  304;  18  Grant  (U.  C.  Chy.)  7; 
13  Com.  B.  729;  41  Pa.  St.  291;  66  Pa.  St.  176; 
23  Cal.  306 ;  26  Maine,  306 ;  3  Ad.  &  El.  (N.  S.) 
440. 

Such  being  the  rule,  in  an  action  against  one 
who  takes  the  property  of  another  and  con verte  it 
to  his  own  use  without  intentional  wrong,  it  cjer- 
teinly  follows :  that  in  an  action  against  an  in- 
nocent purchaser  from  such  unintentional  wrong- 
doer, the  measure  of  damages  would  not  include 
the  enhanced  value  of  tho  property  by  reason  of 
the  labor  of  the  first  tak^r.  It  seems  clear,  that 
such  purchaser,  having  been  mulcted  in  damages 
at  the  suit  of  the  owner,  could  not  have  recourse 
against  his  vendor  for  greater  damages,  than  the 
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owner  of  the  property  could  have  claimed  against 
him. 

It  only  remains  therefore,  in  this  line  of  rea- 
soning, to  inquire  as  to  tho  measure  of  damages 
in  an  action  oy  the  owner  against  an  innocent 
purchaser  of  tlie  property  enhanced  by  the  labor 
of  a  wilful  trespasser.  In  such  case  it  is  clear  that 
the  defendant  is  not  a  proper  subject  of  punish- 
ment; and  it  is  equally  clear,  that  the  plaintiff's 
loss  is  no  ereater  than  it  would  have  been,  if  the 
trespasser  nad  been  innocent  of  all  intentional 
wrong ;  nor  is  the  guilt  of  the  defendant  greater. 
Hence,  it  seems  to  a  majority  of  the  court,  that 
exact  justice  would  be  donei  as  between  these 
parties  by  limiting  the  plaintiff's  damages  to 
the  amount  of  his  actual  loss,  to  wit :  the  value 
of  the  trees  when  they  were  first  taken  as  per- 
sonal property. 

It  is  said,  however,  that  the  property  was  the 
plaintiff's  at  the  time  the  defendant  received  it  in 
its  enhanced  condition  and  converted  it.  This 
claim  is  technically  correct.  But  whereby  did 
he  becimie  entitled  to  the  enhanced  value  of  the 

roperty?   His  merit  is  that  of  reaping  where  he 

id  not  sow.  The  party  whose  laoor  enhanced 
the  value  is  the  meritorious  owner  of  the  in- 
crease. True,  being  a  wilful  wrong-doer,  his  in- 
terest in  the  property,  was  subject  to  forfeiture  at 
the  will  of  the  owner  by  way  of  punishment  and 
for  example's  sake ;  but  the  owner  has  not  de- 
manded tne  forfeiture  from  the  wrong-doer.  The 
den^and  is  made  upon  an  innocent  purchaser. 
There  is  no  suggestion  that  the  purcnaser  did 
not  exercise  orainary  care  in  making  the  pur- 
chase. If  after  the  purchase  the  plaintiff  nad 
notified  the  purchaser  of  his  title,  and  had  de- 
manded the  possession  of  the  propertv,  we  are  not 
prepared  to  say  that  a  refusal  to  deliver  would 
not  have  shown  such  a  wilful  convejrsipn  of  the 
plaintiff 's  property  as  would  have  entitled  him 
to  recover  tne  enhanced  value  as  the  true  meas- 
ure of  bis  loss.  But  that  is  not  the  case  before 
as.  The  plaintiff  did  not  desire  to  reclaim  the 
property  nt>m  the  defendant.  Bv*bringing  his  ac- 
tion for  damages,  he  voluntarily  abandoned  his 
right  to  the  property ;  and  having  brought  his 
action  against  the  innocent  purchaser,  instead  of 
the  wiifdl  trespasser,  we  think  his  damages 
should  be  limited  to  the  value  of  the  propeH;y 
when  it  was  taken  from  his  possession. 

The  suggestion  that  the  rule  of  damages  here 
adopted  will  induce  purchasers  of  property  to  be 
careless  as  to  the  title  of  their  venoors,  is  of  little 
weight.  Actual  knowledge  or  wilful  ignorance 
of  tne  owner's  rights  on  the  part  of  the  pur- 
chaser, would,  no  doubt,  make  him  liable  for  the 
full  value  at  the  time  of  purchase.  And,  on 
the  other  hand,  it  might  be  suggested  with,  at 
leaat,  equal  force,  that  another  rule  might  make 
owners  negligent  in  pursuing  remedies,  nntil.the 
property  greatlv  enhanced  in  value  by  the  labors 
of  others,  would  come  into  the  hands  of  innocent, 
but  more  responsible  persons,  than  the  wilful 
wrong-doer.  We  see  no  good  reason  for  overrul- 
ing the  decision  of  the  Si^preme  Court  Cpinmis- 
siotu 


The  defendant  in  error  having  waived  the 
error  of  the  court  below  in  limiting  the  damages 
to  the  value  of  the  standi nsr  trees,  the  judgment 
below  is  affirmed. 

BoYNTON,  C.  J.,  dissented  from  the  ruling  re- 
specting the  measure  of  damages. 

While  I  concur  in  the  reversal  of  the  judg- 
ment upon  the  gi*ound  stated  iii  the  opinion,  I 
dissent  from  the  rule  of  damages  laid  down  by 
the  court  as  applicable  to  a  ease  of  this  character. 
Upon  a  thorough  search  of  the  decided  cases  bear- 
ing on  the  subject,  I  have  been  unable  to  find 
one  that  supports  the  conclusion  reached  by  a 
majority  of  the  court,  except  the  case  between 
the  same  parties,  and  relating  to  the  same  con- 
version, decided  by  the  Commission  and  reported 
in  32  Ohio  St.  671.  An  examination  of  the  au- 
thorities reviewed  in  that  case,  and  others,  has 
led  me  to  the  conclusion  that  that  case  was  in- 
correctly decided.  The  facts  conceded  are,  that 
wilful  trespassers  felled  standing  timber  or  trees 
growing  on  land  of  the  defendant's  wards,  cut 
the  same  into  railroad  ties  and  wood,  and  sold 
the  same  to  tbe  railroad  company,  by  which  the 
wood  was  consumed,  and  the  ties  placed  in  the 
bed  of  its  road  before  the  defendant  had  knowl- 
edge of  the  fact.  That  the  original  trespassers 
could  have  obtained  no  abatement  from  the 
value  of  the  wood  and  ties  by  reason  of  the  labor 
bestowed  in  their  production,  had  an  action  for 
their  conversion  been  brought  against  them,  is 
the  settled  doctrine  of  all  the  authorities.  So 
long  as  the  property  can  be  identified  the  orig- 
inal owner  may  recover  it,  in  tpecie  by  an  action 
of  replevin,  or  recover  its  value  in  its  improved 
state,  in  an  action  for  its  conversion. 

In  Snyder  v,  Vaux,  2  Rawle  423,  trees  were 
cut  and  converted  into  rails  and  posts ;  in  Smith «. 
Gouder,  22 Ga.  353, into  railroad  ties;  in  Heard  v. 
James,  49  Miss.  236,  into  staves :  in  .  Halleck  v. 
Mixer,  16  Cal.  574,  Moody  v.  Whitney,  34  Me  663, 
and  Brewer  v.  Fleming,  61  Penn.  St.  102,  into 
fire  wood ;  in  Betts  ».  Lee,  6  John,  348  and  9  do, 
362  into  shingles;  in  Brown  v.  Sax,  7  Cow.  95, 
logs  into  boards ;  in  Eastman  v.  Harria.  4  I.A. 
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An.  193,  a  raft  of  logs  into  fire-wood ;  in  Riddle 

V.  Driver,  12  Ala.  6S0,  and  in  Curtis  v.  Groat,  6 

John  169,  Wood  into  coal ;  in  Hyde  v.  Cook.   26 

Barb  692,  hides  were  manufactured  into  leather; 

and  in  Silsbury  v.  McCoon,  3  Combst.  379,  com., 

into  whiskey.    There  are  numerous  other  casee 

of  similar  character,   and  in  all  of  them  it    is 

held,  that  the  title  of  the  original  owner  is  not 

affected  by  reason  of  the  fact  that  the  value   of 

the  property  has  been  enhanced  by  the  skill  or 

labor  d  the  wrong-doer  voluntarily    bestowed 

upon  it.    The  sam«)  principle  is  applied  to  the 

case  of  one  who  voluntarily  erects  a  building  on 

the  land  of  another  without  his  consent.     In 

such  case  the  building  becomes  a  part  of  the 

freehold,  with  no  right  in  the  person  erecting  \t 

to  remove  it,  or  to  compensation  for  his  labor  or 

material.    1  Hilliard  on  Real  Prop.  6;  B<Ainey  v. 

Fofls,  62  Me.  248,  Linahati  v.  Barr,  41  Conn.  471, 

Mathers  v.  Dobshuets,  76  111.  438.    It   is  also 

held,  where  a  party  having  chaise  of  the  prop* 
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erty  of  another,  80  confounds  and  confuses  it 
with  his  own,  that'  the  distinction  cannot  be 
traced,  and  the  other's  property  identified,  that 
the  party  so  mixing  and' confusing  the  property, 
loses  his  own. 

The  Idaho,  93  U.  S.575,  Hart  v.  Ten  Eyck,  2 
John.  ch.  62, 108,  Jewett  v.  Drihger,  80  N.  J.  Eq. 
291,  2  Kent's,  Corn.  364,  Storv  on  Agency,  ^ 
206,  333,  and  coses  there  cited.  The  principle 
underlying  all  thesf*  cases,  is,  that  no  man,  shall 
be  deprived  of  his  property  without  his  consent, 
except  upon  due  process  of  law.  The  {artic- 
ular ground  upon  which  the  judgment  of  the 
court  proceeds  m  the  present  case  is,  that  be- 
cause the  railroad  company  was  an  innocent 
purchaser  of  the  wood  and  ties  from  the  orig- 
inal trespassers,  a  different  rule  is  to  be  ap- 
plied in  measuring  the  damages  the  owner  of 
the  wood  is  to  receive,  from  tiiat  that  would 
prevail  had  the  action  been  brought  against 
the  tres)iassers  themselves.  To  this  position  I 
do  not  assent.  The  plain  logic  of  the  proposi- 
tion is  that  the  purchaser  acquired  by  nis  pur- 
chase something  which  his  vendors  did  not 
own,  and  consequently  had  not  the  ability  to 
impart. 

it  is  admitted  that  at  the  moment  before 
the  sale  the  whole  property  in  the  wood  and 
ties  was  in  the  original  owner,  but  the  instant 
the  sale  was  oonaummated,  it  is  said,  that  some 
part  of  that  property,  without  his  consent,  and 
in  a  transaction  to  'which  he  was  n^t  a  party, 
has  passed  to  the  purchaser;  and  passed  from 
Qne  who,  admittedly,  had  no  title  to  or  lien  upon 
any  part  of  it.  And  yet  it  is  agreed  that  the 
original  owner,  by  reason  of  his  continued,  own- 
ership, may,  in  an  action  of  replevin  take  the 
prof)ertv  from  the  purchaser,  without  accounting 
to  him  ibr  any  part  of  its  value.  The  purchas- 
er's rights  are  thus  not  only  made  to  depend  on 
the  form  of  the  action,  But  if  the  action  be 
brought  fbr  conversion  of  the  property,  instead 
of  giving  damages  against  the  purchaser  for  his 
conversion,  to  be  measured  by  the  value  of  the 
property  when  /^converted  it,  which,  of  course, 
was  lon^  after  the  timber  was  cut  into  wood  and 
ties,  he  is  made  liable  as  of  the  date  that  the  trees 
were  cut  from  the  soil,  a  point  of  time  long  ante- 
rior to  the  date  of  purchase.  How  this  rule 
would  work  or  how  the  liability  of  the  purchaser 
would  be  aflfecj^ed,  if  the  wood  and  ties  when 
purchased  were  of  less  value  than  the  tin^ber 
when  severed  from  the  soil,  we  are  not  advised^ 
But  if  anjrthing  is  settled  bv  the  decided  cases, 
it  is,  that  where  one  wronghiUy  in  posasession  of. 
the  property  of  another,  refuses  to  deliver  it  to 
the  owner  on  demand,  he  is  liable  in  conversion 
to  the  full  value  of  the  property  at  the  time  of 
the  refusal,  not  that  oemand  and  refusal  are 
necessary  prerequisites  to  the  action,  but  when 
they  appear,  they,  as  a  general  rule,  settle  the 
fact  and  time  of  conversion.  Oilman  v.  NewtoA, 
9  Allen  171.  The  conversion,  however,  is  just  as 
complete,  and  the  time  at  which  the  liability 
theiefor  ia  incurred,  is  as  definitely  fixed  and 
ascertained,  when  the  property  is  consumed  or 


destroyed,  or  has  been  converted  into  realty,  as 
in  the  case  of  demand  and  refusal.  'The  un- 
authorized act  of  another  in  assuming  dominion 
and  control  over  the  property  by  which  the 
rightful  owner  is  deprived  thereof,  is  conversion. 
Pease  v.  Smith,  61  N.  Y.  477.  Hence  when  the 
wotxl  and  ties  in  the  present  case,  were  used  by 
the  company,  they  were  as  liable  for  their  con- 
version as  \t  demand  and  refusal  had  been  made 
while  it  was  iu  the  company's  power  to  deliver 
the  same  to  the  owner,  and  liable  for  the  amount 
recoverable  had  demand  and  refusal  been  made 
upon  the  day  the  company  purchased  the  prop- 
erty from  the  original  takers.  And  if  demand 
una  refusal  had  then  been  made,  and  the  company 
had  refused  to  deliver  the  property  to  the  owner, 
I  know  of  no  rule  of  law,  that  would  relieve  it 
fvoin  liability-to  damages  for  the  full  value  of 
the  property  at  the  time  of  refusal.  If  such  is 
riot  the  rule,  what  results  ?  When  the  purchaser 
is  required  to  pay  the  i^al  owner  for  the  prop- 
erty, -he'  may  recover  back  the  price  paid  to  the 
wrong-doer,  as  ujxin  a  failure  of  consideration. 
Thi.s  principle  is  well  settled.  Eichhcdtz  v. 
Banister,  17  C.  B.  (N.  S.)  708;  Chapman  t;.  Spel- 
ler, 14  Q.  B.  621 ;  Benj.  on  Sales,  §  423.  The 
company  would  therefore  get  the  wood  and  ties 
by  paying  the  original  owner  the  value  of  the 
timoer  when  felled  to  the  ground.  .Either  this 
results  or  the  absurdity  follows,  that  while  the 
original  trespasser  had  neither  title  to,  nor  lien 
upon,  the  wood  or  ties,  he  is  enabled  in  an  ac- 
tion for  the  price  paid  by  the  purchaser,  to  re- 
coup the  amount  which  his  labor  added  to  the 
value  of  the  property.  He  would  thus  gain  and 
accomplish  b}'  the  sale,  what  otherwise,  he  could 
not  have  obtained.  The  principle  that  the  pur- 
cha8erin  such  case,  however  innocent,  sustains 
no  better  relation  to  the  property  than  did  the 
party  from  whom  he  purchased  it,  is  well  sup- 
ported by  authority.' 

In  Silsbury  v.  McCoon,  supra,  it  was  said  by 
Riig^jles,  J.,  that  ''the  thief  who  steals  a  chattel 
or  the  trespasser  who  takes  it  by  force,  acquires 
no  title  by  such  wrongful  taking.  The  subse- 
quent possession  by  the  thief  or  trespasser  is  a 
continuing  trespass.;  and  if  during  its  continu- 
ance the  wrongndoer  enhances  the  value  of  the 
chattel  by  labor  and  skill  bestowed  upon  it,  as 
by  sawing  logs  into  boards,  splitting  timber  into 
rails,  making  leather  into  shoes,  or  iron  into 
bars  or  into  a  tool,  the  manufactured  article  still 
belongs  to  the  owner  of  the  original  material, 
^nd  he  may  re-take  it,  or  recover  its  improved 
value  in  an  action  for  damages.  And  if  the 
wrong-doer  sell  the  chattel  to  an  honest  pur- 
chaser having  no  notice  of  the  fraud  by  which 
it  was  acquit^,  the  purchaser  obtains  no  title 
from  the  trespasser,  because  the  trespasser  had 
none  to  give.  The  owner  ,of  the  original  may 
still  re-take  it  in  its  improved  state,  or  he  may 
recover  its  improved  value.  The  right  to  the 
improved  value  in  damages  is  a  consequence  of 
the  continued  ownership.  It  would  be  absurd 
to  say  that  the  original  owner  may  re-take  the 
thing  by  an  action  of  replevin,  in  its  improved 
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Rtate,  and  yet  that  he  may  not,  if  put  to  his  ac- 
tion of  trespass  or  trover,  recover  its  inrproved 
value  in  damages."  Thip  doctrine  was  adhered 
to  in  Joslin  v.  Cowee,  60  Barb.  48,  where  it  was 
said,  "  It  is  only  innocent  purchasers  who  pur- 
chase property  converted  into  another  species, 
that  can  be  protected,  and  not  even  the  inmxsent 

fmrchascr  is  so  protected  who  takes  the  title 
rom  a  trespasser  or  wrong-doer,  because  he  had 
none  to  give." 

The  case  of  Tuttle  v.  White,  recently  decided 
by  the  supreme  court  of  Michigan,  ana  reported 
in  the  9th  volume  of  The  Northwestern  Report- 
er 528,  is  quite  in  point.*  The  action  was  in 
trover  for  the  conversion  of  certain  saw-logs. 
The  defendants  purchased  the  logs  in  g(xxl 
faith,  from  patties  who  wrongfully  cut  tnem 
upon  the  land  of  the  plaintiff.  l*he  court  in 
disposing  of  the  case,  said  ''A  person  in  pur- 
chasing personal  property  runs  nis  risk  as  to 
the  title  ne  is  acquiring,  and  if  he  is*  unfoitu- 
nate  enough  to  purchase  from  a'  trespasser,  or 
one  who  has  no  title  and  can  give  none,  he  must 
suffer  the  loss  or  look  to  his  vendor."  The  plaint- 
iff was  held  entitled  to  the  value  of  the  logs  at 
the  time  the  defendant  purchased  and  assumed 
control  over  them. 

To  same  effect  is  Nesbit «.  The  St.  Paul  Lum- 
ber Co.,  21  Minn.  491. 

These  cases  are  in  accord  with  the  large  and 
uniform  current  of  authority  which  holds  that 
in  purchasing  personal  property  the  purchaser 
must  abide  by  the  title  of  nis  vendor,  and  can 
acquire  no  better  rights  than  he  possessed. 

White,  J.,  concurred  in  the  cnssentyig  opin- 
ion. 

[This  case  will  appear  in  37  0.  S.] 

SUPREME  COURT  OF  OHIO. 


Andrew  Nesbit 

V. 

George  Worts  et  al. 


December  6,  1881. 

1.  Where  an  Indemnity  mortgage  is  conditioned  to 
save  the  mortgagee  harmless,  and  to  pay  the  note  on 
which  the  mortfragee  is  surety,  the  protection  of  the 
mortgage  extends  to  a  liability  incurred  by  the  mort- 
gagee jointly  vrith  the  mortgagor  for  money  borrowed 
tu  pay  the  first  note,  and  with  which  such  note  was  paid. 

2.  The  affidavit  on  an  indemnity  mortgage,  under 
Seistion  2  of  the  Act  relating  to  chattel  mortgacces  as 
amended  May  7,*1869,  (66  O.  L.  345),  must  show  that  the 
mortgage  was  taken  in  good  faith,  to  make  H  valid 
against  creditors.  A  statement  that  the  claim  on  which 
the  mortgagee  is  surety  is  just  and  unpaid,  is  not  suf- 
ficient. 

Error  to  the-  District  Court  of  Lucas  County. 

The  plaintiff  in  error,  Nesbit,  in  ah  action  of 
replevin  in  the  court  of  common  pleas,  recovered 
juagment  for  the  possession  of  certain  personal 

Property  undef  a  chattel  mortgage  executed  '  to 
im  by  Mathew  Rooney.  The  defendants  in  er- 
ror, Worts  &  Co.,  attaching  creditors  of  the  mort- 
gaged property,  in  whose  favor  judgment  had 
been  rendered  against  Rooney,  and  Patrick  W. 
Keegan  who  held  a  second  moitgage  on  the  same 


propert}',  filed  answers,  in  the  nature  of  crosd- 
petitions  setting  up  their  respective  liens  and 
prii^yingan  account  against  the  plaintiff,  of  the 
proceeds  of  the  sale  of  said  mortgaged  property. 
A  copy  of  the  condition  and  affidavit  of  the 
plaintiff 's  mortgage  is  as  follows: 

^*The  condition  of  the  above  conveyance  is 
such,  that  whereas  the  said  Nesbit  has  become 
liable  as  indorser  for  said  Rooney,  in  the  sum  of 
$300  on  a  certain  promissory  note  given  to  the 
Second  National  Bank  of  Toledo,  0.,  and  whereas 
said  Rooney  is  indebted  to  said  Nesbit  for  money 
borrowed  in  certain  other  sums,  and  $50  en- 
dorsed for  to  William  Rooney  by  said  Nesbit, 

Now,  if  said  Mathew  Rooney*  shall  save  said 
Nesbit  harmless,  and  shall  well  and  trulv  pay 
said  sum  of  money  as  the  same  shall  fall  oue, 
then  this  conveyance  to  be  void,  otherwise  in 
force." 

"  The  State  of  Ohio,  Lucas  County,  ss.  Per- 
sonally appeared  before  me,  Almon  Hall,  a 
Notary  Public  of  said  '  county,  Andrew  Nesbit, 
who  being  by  me  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  the  mortgagee  above 
mentioned,  that  the  above  mortgage  is  Dona  fide, 
and  that  the  claim  secured  by  said  mortgage  as 
therein  set  forth,  amounts  to  six  hundred  dmlars, 
and  that  the  same  is  just  and  wholly  unpaid. 

Andrew  Nesbit. 

''  Sworn  to  and  subscribed  before  me  this  16th 
day  of  April,  a.  d.  1875. 

"  Almojj  Hall, 
"  Notary  Public  in  and  for  said  County." 

The  following  is  a  copy  of  the  condition  and 
affidavit  of  the  Keegan  mortgage : 

^^  The  condition  of  the  above  conveyance  is 
such,  that  whereas  the  said  Patrick  W.  Keegan 
has  heretofore  endorsed  a  certain  promissory  note 
given  by  said  Rooney  to  Schumaker  &  Egley,  for 
$160. 75,* and  the  said  Rooney  is  indebted  to  the 
said  Keegan  in  the  sum  of  fortv  dollars,  due  as 
follows,  to  wit :  on  the  7th  diay  of  November, 
1876, 

"  Now,  if  the  said  M.  Rooney  shall  pay*  said 
note  at  maturity,  and  save  said  Keegan  harmless, 
and  shijl  also  well  and  truly  pay  said  sum  of 
money  as  the  same  shall  fall  due,  then  this  eon- 
veyance  to  be  void;  otherwise  in  force. 

"  State  of  Ohio,  Lucas  County.    Personally  ap- 

S eared  before  me,  Patrick  W.  Keegan,  who  being 
uly  sworn  according  to  law,  deposes  and  says 
that  the  claim  descrioed  in  and  secured  by  saad 
mortgage  as  therein  set  forth,  amounts  to  two 
hundred  dollars  and  —  cents,  and  that  the  same 
is  just  and  wholly  unpaid. 

Patrick  W.  Keeqan. 

"  Sworn  to  and  subscribed  before  me,  this  28th 
day  of  October,  a.  d.  1875. 

"  Byron  F.  Ritchie, 
"  Notary  Public,  Lucas  County,  Ohio."" 

Both  of  said  rhort^ages  were  duly  filed  for 
record,  and  the  levying  of  the  attachment  of 
Worts  &  Co.  was  subsequent  thereto. 
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On  the  trial  it  appears  that  the  $300,  note  to 
the  Second  National  Bank  which  the  Ncsbit 
mortgage  wiis  given  to  secure,  was  pai.d,_l)y 
Kooney,  except  $100.  At  the  instance  of  Nesbit 
the  remaining  $100,  with  which  the  balance  of 
the  note  was  paid,  was  borrowed  from  Keeler, 
Holcomb  &  Ct).,  undef  an  arrangement  made  by 
Nesbit,  for  which  Rooney  and  Nesbit  gave  their 
ioint  judgment  note.  In  this  note,  Rooney  and 
Nesbit  were  described  as  principal  debtors,  but 
Nesbit  was  in  fact  surety. 

It  also  appeared  that  the  mortgagee,  Nesbit, 
liaving  sold  the  mortgaged  property,  from  the 
proceeds  paid  the  8100  note,  and  the  balance  due 
nim  on  the  mortgage;  and  likewise  paid  to 
Keegan  the  amount  duo  him  on  his  mortgage 
including  the  note  on  which  he  was  endorser 
for  Rooney  to  Schumaker  &  Egley.  And  the 
balance  he  brought  into  court  to  be  disposed  of 
:is  the  court  should  order. 

The  court  adjudged  both  mortgages  valid,  and, 
in  effect  confirmed  the  payments  made  by  Nesbit, 
and  ordered  the  balance  to  be  paid  over  to  Worts 
&  Co. 

The  order  of  distribution  is  excepted  to  by 
Worts  &  Co.,  only  in  respect  to  the  payment  of 
the  $100  note  to  Keeler,  Holcomb  &  Co.,  under 
the  Nesbit  mortgage ;  and  the  j>ayment  of  the 
$160  note  to  Schumaker  tt  Egley,  under  the  Kee- 
gan mortgage. 

On  petition  in  error  filed  by  Worts  <&  Co.  in 
the  district  court,  the  judgment  of  the  court  of 
common  pleas  was  reversed. 

The  only  errors  assigned  in  the  district  court 
were  the  payment  of  the  $100  to  Keeler,  Holcomb 
&  Co.,  and  the  $160  on  the  note  to  Schumaker  & 
Egley. 

The  object  of  the  present  petition  in  error  is 
to  obtain  the  reversal  of  tne  judgment  of  the 
district  court. 

White,  J.      "^ 

1.  The  first  question  is  whether  Nesbit^s  mort- 
gage operated  to  protect  him  against  his  liabil- 
ity on  the  hundred  dollar  note  to  Keeler,  Hol- 
comb &  Co.  If  it  did  so  operate,  he  was  justified 
in  paying  the  note  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  propertv. 

The  primaiHr  ob  ect  of  the  mortgage,  as  respects 
the  note  held  \>y  the  Second  National  Bank,  was 
not  to  secure  the  bank,  but  to  secure  Nesbit 
against  his  liability  for  Rooney.  If  Nesbit  had 
been  released  from  such  liability,  by  the  bank  or< 
otherwise,  the  mortgage  would  nave  been  dis- 
charged to  that  extent.  The  bank  it  is  true  was 
paid,  but  the  liability  of  Nesbit  for  Robney  was 
not  discharged.  •  There  was  a  mere  exchange  or 
substitution  of  the  liability  to  Keeler,  Holcomb 
&  Cafor  that  to  the  bank.  The  liability  incurred 
by  Nesbit  to  Keeler,  Holcomb  &  Co.  was  not  an 
independent  transaction,  but  the  direct  con- 
gequence  of  his  liability  to  the  bank,  his  lia- 
bility to  thefonner  being  incurred  solely  for  the 
purpose  of  raising  the  money  with  ,which  to  dis- 
charge his  liability  to  the  bank.  We  are  of 
opinion  therefore  that,  under  the  mortgage,  he 


was  entitled  to  be  protected  against  the  new 
liability  thus  incurred. 

At  the  time  of  the  commencement  of  the  suit 
and  tlie  recovery  of  the  possession  of  the  prop- 
erty, the  time  had  not  arrived  for  the  filing  hy 
the  mortgagee  of  a  new  statement  showing  his 
interest  in  the  mortgage,  after  the  payment 
,  of  tlie  two  hundred  dollars  to  the.  bank  by 
Roonev. 

2.  •'The  next  question  is,  whether  the  affida- 
vit of  Nesbit  on  the  mortgage  is  sufficient  to 
cover  his  liability  as  endorser  to  the  bank. 

It  Avas  held  in  Gardner  v.  Parmlee  (31  Ohio 
S.  551),  that  the  affidavit  need  not  be  in  an^' 
particular  form,  that  it  it  contains  the  requi- 
site facts,  the  form  in  which  they  are  stated  is 
immaterial.  And  it  was  also  held  that  where 
tiie  affidavit  refers  to  matters  contained  in  the 
mortgage,  the  matters  thus  referred  to  are  to  be 
regarded  as  part  of  the  affidavit.  Under  the 
authority  of  that  case  we  think  the  a£Sdavit  is 
sufficient  to  cover  such  liability. 

The  affidavit  states  that  the  mortgage  is  bona 
fde,  and  that  the  claim  eeatred  by  the  mortgage, 
Its  ilierein  set  forth,  is  just  and  wholy  unimid.  This 
taken  in  connection  with  th^  mortgage  is  a  suf- 
ficient statement,  we  think,  of  Nesbit's liability  as 
accommcKlation  endorser  for  Rooney  to  the  bank, 
and  of  his  claim  to  indemnity  against  any  loss  re- 
sulting therefrom,  and  that  the  mortgage  weis 
taken  in  good  faith   to  secure  such   indemnity* 

.3.  The  remaining  question  is,  whether  the 
affidavit  on  Keegan's  mortgage  is  sufficient  to 
cover  his  liability  as  accommcKlation  endorser  to 
Schumaker  &  Egley. 

This  affidavit  is  good  under  the  first  clause  of 
sec.  2  of  the  Act  relating  to  chattel  mortgages  as 
amended  May  7, 1869,  (66  0.  L.  34fij),  which  pro- 
vides for  the  case  where  the  mortgage  is  given 
'*  to  secure  the  payment  of  money  only."  In  such 
case  the  affidavit  is  required  to*  contain  '*a  true 
statement,  in  doUara  and  cents,  of  the  amount  of 
his  claim,  and  that  it  is  just  and  unpaid.''  But 
under  the  second  clause  of  the  section  which 

Srovides  for  the  case  of  mortgages  given  to  in- 
e.mnify  the  mortgagee  against  any  liability  as 
security  for  the  mortgagor,  the  affidavit  is  re- 
quired to  state,  in  adaitu)n  to  the  other  requi- 
sites, that  the  mortgage  ''was  taken  in  good 
faith." 

The  affidavit  now  in  question,  unlike  the  affi- 
davit on  the  Nesbit  mortgage,  contains  no  state- 
ment in  regard  to  the  good  faith  or  bona  fides  of 
the  mortgage.  Nor  does  it  seem  to  us  that  in  an 
indemnity  mortgage  taken  under  the  second 
clause  of  the  section,  the  statement  of  the  amount 
justly  diie  on  the  claim  can  be  regarded  as  a 
compliance  with  the  statute.  The  claim  due 
the  creditor  may  be  just;  and  yet  the  mort- 
gage given  to  the  suretv  may  be  collusive 
and  fraudulent.  In  so  far,  therefore,  as  Keegan's 
mortgage  is  intended  to  indemnify  him  against 
his  liability  as  endorser  it  must  be  held  in- 
valid as  against  the  attaching  creditors.  Hanes 
V.  TifTany,  25  Ohio  8.  649. 
Judgment  of  the  district  court  reversed,  and 
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that  of  the  court  of  common  pleas  mVxlified  to 
conform  to  this  opinion. 

[This  case  will  appear  in  37  0.  S.] 


^i^^  of  ^CCiMOVK^. 


NEW  JERSEY. 


{Supreme  Court, ^November  Term,  18S1.) 

HUNTKR  V.  Rilxt; 

Evietion — OweHant  for  Bent, — ^Tbia  wan  an  action  of 
rovenant  broagbt  by  plaintiff  agalnat  aaretlea  on  lease  of 
Henry  W.  Abbott  for  rent  of  tbe  Lake  House  at  Spring 
Lake. 

HeUi'-l,    Eviction  by  a  landlord  of  his   tenant  ftom 
tbe  wbole,  or  a  part  of  tbe  demised  premises,  caoses  a"" 
sospenHion  of  tbe  entire  rent  and  all  remedy  for  its  re- 
covery, during  the  oontinoanoe  of  tbe  eviction. 

2.  But  the  eviction  to  have  the  efibct  of  suspending 
tbe  rent  must*beeflbcted  iMfore  the  rent  becomes  due; 
for  tbe  rent  already  accrued  and  overdue  Is  not  forfeited 
by  the  eviction,  although  tbe  rent  be  payable  in  ad- 
vance. 

3.  In  an  action  of  covenant  for  rent  on  a  lease  under 
seal,  the  tenant  cannot  recoup  his  damages  for  a  breach 
of  covenant  in  tbe  lease  on  tbe  part  of  the  landionjl,  at 
common  law,  or  by  our  statute. 


Wkiivsr  v.  Van  Rknssslajbr. 

JSqUevm  from  Sheriff-^Outtody  of  the  law.—Held,  1. 
Property  in  tbe  sheriff's  hands  by  virtue  of  a  writ  of  re- 
plevin is  ill  tbe  custody  of  the  law.  and  cannot  l>e  taken 
from  htm  by  a  second  writ  of  replevin,  before  he  has  ex- 
ecuted his  writ.    Replevin  and  execution  distinguished. 

2.  As  soon  as  be  has  perfected  service  of  the  writ,  the 
property  may  be  replevied  from  the  person  to  whom  the 
officer  has  delivered  it. 

3.  While  tbe  property  remains  in  tbe  sheriff's  custody 
tbe  Court  may  make  such  order  touching  it  as  will  en- 
able a  third  person  who  may  claim  it  to  effect  service  of 
his  writ  upon  it.    Rule  to  show  cause  made  absolute. 


Stats.  Perth  Ajtbot,  PRps.  v,  Bbopht 

LieeMe-^PenaUy—TMoloefU  ad—Civa  and  Oriminal  Pro- 
eeedinff9,^0tk  certiorari  to  Middlesex  Pleas.  Brophy  was 
convicted  for  keeping  beer  saloon  in  Perth  Amboy  with- 
out lipense.  He  being  unable  to  pay  fine  imposed,  bis 
body  was  taken  pursuant  to  ordinance.  On  being  im- 
prisoned in  count]^  jail  be  applied  to  be  discharged  under 
the  insolvent  act.  It  was  held  that  tbe  proceeding  was 
criminal  and  not  dvil,  a  mere  police  regulation  to  c^ry 
out  tbe  geneml  policy  of  the  State,  ana  tliat  the  insolv- 
ent )aws  would  not  apply  .to  him.    Discharge    refused. 


♦  •  ♦ 


KENTUCKY. 


(Omrt  of  AppedU,) 
Whittakkb  V,  MiuuKN.    Filed  Oct.  15, 1881. 

Ven4.or  is  not  entitled  to  judgment  for  purchase  money 
for  Ian  ^,  when  the  legal  title  to  the  land  »  held  by  a  non- 
resident, although  such  non-resident  is  made  a  defend- 
ant and-consCfuctively  summoned. 


MiifTON  V,  ComflONWBAivTfr.    Filed  June  20,  1881. 

8el/'de/ense--ruU,  aa  to,  etated  by  the  ^nfrC— *«  When- 
ever a  mim  is  in  imminent  danger  of  great  bodily 
barJti,  or  it  is  being  inflicted  on  him,  whether  it 
efidangers  his  life  or  hot,  he  has  tbe  right  to  use  such 
force  as  appears  to  him  In  the  exercise  of  a  reasonable 
ipdgment  to  be  necJossaiy  to  repel  or  deliver  himself  from 
;' ,  unless  by  his  own  wrongful  act  he  makes  the  harm  or 
danger  to  himself  necessary,  or  excusable  in  tbe  person 
who  is  inflicting  or  abont  to  inflict  it  upon  him." 


IOWA. 


{9^q>reme  Qmrt,) 


Kklly,  Adm'r,  v.  Mann,  Ex'r,  and  othbsb.    Oct.  10, 

18S1. 

lAfe  Inawranee,'-'K  policy  of  life  insurance,  payable  to 
the**  legal  representatives  "of  the  insured,  is  not  liable 
for  the  debts  of  the  assured,  but  is  collectible  by  his  ad- 
ministrator, to  be  by  him  distributed  according  to  law. 

Whore  an  insurance  policy,  poyable  to  the  legal  repre- 
sentatives of  the  insured,  was  collected  by  his  adminis- 
tratrix, and  the  proceeds  by  her  converted  to  her  own 
use,  /leU,  that  an  action  for  tbe  amount  of  such  policjr 
could  not  be  maintained  by  tbe  administrator  cfe  boma 
nan  upon  the  bond  of  tbe  delinquent  administratrix,  bat 
tbe  action  must  be  brought  by  tnose  who,  nnder  the  stat- 
ute, were  entitled  to  the  proceeds  of  such  policy. 


M0CI4URB,  Kx'b,  V,  Johnson.    Oct.  19, 1881. 

I^e  Innaranee,'r-Vfh9m  life  insuratioe  Is  by  its  terms 
payable  to  a  person  other  than  tlie  one  whose  life  is  in- 
sured, or  bis  representatives,  hucIi  person  cannot,  by 
his  will,  make  a  difibrent  disposition  of  it  from  tliat  di- 
rected by  the  policy. 


♦-•- 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report, up  to  Dec  S7, 1881.] 


1238.  Jeflbrson  W.  Davis  v.  Philip  Baner.  Error  to  tbe 
District  Court  of  Crawford  County.  8.  K.  Harris  for 
plaintiff  in  error. 

1240.  Joseph  £.  Britton  v.  John  W.  Robina  et  ml.  Ap- 
peal—Reserved in  the  District  Court  of  Onemaey  County. 
J.  C.  Steele  Ibr  plaintifll 

1241.  The  Farmers'  and  Meebanics*  Itisaranoe  Com- 
pany V,  Benjamin  Hey.  Error  to  the  District  Court  of 
Hamilton  County.  Long,  Kramer  A  Kramer  ft>r  plain  t- 
ifr. 

1242.  William  C.  Howard,  adm'r.  et  al  v.  Medotm 
Stevena,  Sylvester  Everett  et  al.  Error  to  the  DlBUi<5t 
Court  of  Montgomery  County.  Onnokle  A  Rowe  for 
plaintiflb ;  C  ^alghead  St  Craighead  for  defendanta. 

1248.  Neil  Mac*nea]e  v.  Louis  Riialn.  Error  to  the  Dis- 
trict Court  of  Hamilton  County.  J.  D.  Msoneele  for 
plaintiff;  Long,  Kramer  A  Kramer  f or  defendant* 

1244.  Jacob  Frank  v.  M.  E.  Xngi^llSf  reoelver»  Ac.  Er- 
ror to  the  District  Court  of  Hamilton  County.  Taple, 
Moos  A  Pattlson  for  plaintiff;  Hoadley,  Johnson  A  Col- 
ston Ibr  defendant. 

1246.  The  First  National  Baflk  of  Washington  a  H. 
V.  The  Continental  Life  Insnmnce  Company  oiQwrifonl, 
Conn.,  et  at  Error  to  the  District  Coart  of  FayelCe 
County.  M.  J.  Williams  for  plsintUf;  Majneid  end 
Hadley  for  defendants. 

1246.  D.  C.  Sharp  v.  Tobiaa  Dnbola.  Error  to  the  Die- 
trict  Court  of  Clermont  County.  Penn  A  Townaley  for 
plaintiir. 

1247.  Abram  Sharp  V.  John  Ball.  Error  to  the  DIeMet 
Court  of  Hooking  County.    F.  W.  Wood  lor  plaintUH 

1248.  Jasper  Liming  v.  E.  J.  HetnphilL  Snror  to  the 
District  Court  of  Brown  County,  white,  MoKnlght  A 
White  Ibr  plaintiff;  David  Thomas  lor  defendant. 

1249.  Joseph  McBeth  et  al.  v.  Lemuel  TViasdsle,  Sheriff. 
Error  to  the  District  Court  of  Clermont  County.  White* 
MoKnight  A  White  for  plaintiflb. 

1250.  Same  v.  Sam^, 


I 


1251.  Biaier  Rothschild  v,  Caroline  M.  Hudson 
trix,  Ac.  Error  to  the  Superior  Court  of  dndimati. 
Yaple.  Hogs  A  Pattlson  for  plaintiff;  A.  J.  Prodea  for 
defenaant. 

1252.  Benninoer,  Ireland  and  Bailey  v.  duurlse  Heasi, 
Krror— Reservea  in  tbe  District  Court  of  Hamilton 
Coun^.  Moulton,  Johnson  A  Levy  for  plaintiff;  Lotae 
A  Betunger  Ibr  dm«ndai't. 


I 


THB   OHIO  TjJLW  JOUBKAL. 


289 


«» 


Gftio  b^w  Jottmal^ 


OOLUMBVS,  OHIO,     :     :     :      JAN.  6,  1882- 


SUPREME  COURT. 


Thx  January  Term,  1882,  of  the  supreme  court, 
met  on  Tuesday  morning  with  Chief  Justice 
Okey,  Judges  White,  Johnson,  Mcllvaine  and 
Longworth,  all  on  the  bench. 

Seventy-five  cases  on  the  new  docket  com- 
mencing with  Na  1,  (The  State  of  Ohio  v.  Fry9- 
inger),  were  called,  ending  with  No.  75,  (Lloyd  v. 
Moore  ft  Welch). 

Prominent  attorneys  from  all  parts  of  the  state 
were  present,  interested  in  the  call  of  the  docket. 

A  class  of  thirteen  applicants,  for  admission  to 
practice,  was  examined  by  Messers.  E.  L.  Taylor, 
M.  A.  Daugherty,  O.  W.  Aldrich,  A.  W.  Krumm 
and  H.  J.  Booth,  members  of  the  committee  for 
this  year. 


♦  »■» 


VOLUME  86  OHIO  STATE  REPORTS. 


lis  interesting  publication  has  had  an  un- 
precedented run,  being  in  demand  by  hundreds 
more  than  can  be  supplied. 

We  have  scores  of  orders  on  file  for  the  work 
and  have  vainly  tried  to  get  from  the  printers 
in  New  York  enough  books  to  fill  the  orders. 

We  have  received,  and  have  distributed 
in  the  Mder  as  to  date,  in  which  the  books 
were  sold,  promised,  or  ih»  orders  taken,  a  large 
number,  but,  like  the  contractors,  H.  W.  Derby 
ft  (3a,  we  have  not  been  aUe  to  get  any  for 
several  weeka 

We  have  exhausted  prayers,  tears  and  prolan- 
ity;  and  have  found  both  love  and  money  un- 
availing to  procure  more  rapid  work  <m  the  part 
of  the  prtnlersi  Messrs.  Banks  ft  Brothers,  New 
York. 

We  therefore  beg  of  those  who  are  patiently 
waiting,  to  consider  the  great  benefits  we  all  ra. 
oeive  fifom  having  the  Reports  printed  outside 
the  State;  and  to  let  cusses  fUl  upongthe  heads  of 
those  only  who' delay  the  work. 


THE  AMERICAN  PECISIONS. 


Vcdume  30,  of  this  valuable  series  has  been  re- 
ceived. We  have  been  taught  by  the  experi- 
enoe  of  the  past  two  years,  in  practice  and  in  the 
Terifioation  of  various  legal  propositions  pub> 
liahed  in  our  own  and  other  law  journals^  to  rely 


upon  the  American  Decisions  for  a  full  and  cor- 
rect showing  of  all  importaiit  oM»s  preceding  the 
dates  to  which  each  succeeding  volume  brings 
its  exhaustive  report.  We  never  look  in  vain 
for  the  leading  cases  down  to  that  time  and  we 
never  fail  to  find  in  each  volume  a  rich  mine  of 
notes  and  citations  fnmi  later  decisions  and  upon 
all  topics  of  the  first  importance  to  lawyers. 

We  find  in  the  volume  before  us  an  important 
and  leading  case  from  15  Wendell,  wherein  the 
law  of  Quo  wasrraaiUo  is  laid  down  with  cleamesc 
by  Savage,  C.  J.  This  is  supplemented  by  an 
able  compilation  <^  all  later  authorities  upon 
the  pleadings  and  proceedings  therein,  by  the 
editor.  T)i\b  we  commend  to  the  consideration 
of  Attorney  General  Nash. 

Some  of  the  other  questions  upon  which  the 
authorities  have  been  collected  and  compared 
are: 
RighU  cf  Jh^tAoBen  Who  by  Boamm  of  Void 

Salmhave  Pnid iff Chim  onSecdEh 

<cU0.— pages 177-182 

ImpHdd  Bfwer  of  ifimtc^pa{  Oorporaiioa  to 

Borrow  JfofMy 190-194 

Aim*  qf  Rmo^owert  ooer  SgpamUe  EdaU 

in  Abtetiee  of  Statutory  SegubUium 28^*341 

AdmimumB  os  IMdonee 5M4M8 

Who  may  mJmiU  to  ArbUraUm  toUb  ae^ 

ingfoT  anoihor 826-884 

Rulm governing  y^hert  Dmcrifitikn  cf  LandiM 

hneonmtUnt  or  Vneertain 784-7^ 

There  are  many  others  which  we  cannot  enu* 

merate  fi>r  lack  of  space,  and  they  all  justify  the 

hi^h  esteem  in  which  the  ''  Decisions  "  and  their 
editor  are  justly  held. 


-♦♦ 


SUPREME  COURT  OF  OHIO. 


T.  P.  Handy,  IT  al. 
AxTNA  Insueakc*  CoxFAirr. 


December  6^  1881. 

1.  A  pollsj  of  marine  insorsaoa  whleb  coptslned  a 
sttpolation  thai  la  oess  of  loss  or  misfoiiune  the  Insurer 
would  oontrlbote  ratably  (o  eiKpeiMfls  iacorred  bgr  the  as^ 
aured  or  their  agents  la  and  about  the  reooTenr  or  the  in- 
avrad  oai^Ot  was  laaaed  by  a  oorpoiation  of  theState  of 
OooneotUmt^  alao  doing  bnaUissa  In  the  State  of  Ohio. 
The  oafgo  waaannk  In  wateia  of  the  State  of  Michigan, 
and  labor  was  expended  In  eflbrta  to  recover  it.  mU; 
That  the  breach  of  aaoh  atlpulatlon  on  the  part  of  the  In- 
surer eonstitoteaa  eanse  of  action  against  theeompany, 
oognlnble  ^  the  ooortaof  thlaStateb 

Si  After  the  filing  of  a  petition  on  sneh  causa,  of  sotion 
sad  the  isaulng  of  a  aammoas,  wbiob  was  ratnmed  served 
on  the  defenfwit  by  delivering  a  tme  and  atteated  copy  on 
an  egeat  of  the  defendant,  the  defMidaat  aied  a  motion 
todiainieetheaetlon  *«lortbe  reeaon  that  thla ooort  haa 
no  Juriadictlon  of  the  ease,  it  appearing  from  the  petltloa 
on  file  that  aald  deiiadant  lam  foreign  Insnnnoe  com- 
pany, and  tliat  no  part  of  %bm  alleged  eanse  of  action  aroae 
UithlB State.**  JOSdi  That  the  flttag  of  soch  notloii 
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A  Tolnntanr  ftppaarmnoe  lii.tlio  aotldn  and  *  wiiyer  of 
any  defeat  In  tne  aanrlee  of  the  aommona. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

The  origiual  action  was  brought  in  the  Court 
of  Common  Pleas  of  Cu yahoffa  County,  by  phunt- 
ifb  in  error,  owners  of  a  awooner,  whion,  with 
its  cargo  of  iron  ore  owned  by  the  Si^naw  Min- 
ing Company  i  waa  lost  in  Lake  Michigan,  State 
of  Michigan,  on  the  17th  of  October,  1873,  to  re- 
cover from  the  defendant,  a  corporation  of  the 
State  of  Connecticut,  on  a  marine  insurance  pol- 
icy issued  to  the  owners  of  the  cargo,  at  Mar- 
quette in  the  State  of  Michigan,  contribution  for 
expenses  incurred,  in  efiorts  to  save  the  sunken 
cargo^  by  the  owners  of  the  schooner,  to  whom 
the  owner  of  the  cargo  had  assigned'  its  rights 
under  the  following  stipulation  contained  in  the 
policy  of  insurance : 

*'  And  in  case  of  any  loss  or  misfortune,  it  shall 
be  lawful  and  necessary  to  and  for  the  assured  or 
insurer,  their  agents,  factors,  servants  and  as- 
signs to  sue,  labor  ana  travel  for,  in  and  about 
the  defense,  safeguard  and  recovery  of  the  said 
goods  and  merchandise^  or  any  part  thereof, 
without  prejudice  to  this  insurance;  nor  shall 
the  acts  of  the  insured  or  insurers,  in  recovering, 
saviuR  and  preserving  the  property  insured,  in 
case  of  disaster,  be  considered  a  waiver  or  an  ac- 
ceptance of  an  abandonment,  nor  as  affirming 
or  denying  any  liability,  under  this  nolicy,  but 
such  acts  shall  be  considered  as  done  for  the  ben- 
efit of  all  concerned,  without  prejudice  to  the 
rights  of  either-  party. 

''To  the  chtLTftB  whereof  the  said  company 
will  contribute  in  such  proportion  as  the  sum 
herein  insured  bears  to  Uie  whole  value  of  the 
property  so  insured;  having  been  paid  the  con- 
sideration for  this  insurance  by  the  assured  at 
and  after  the  rate  and  premium  as  hereon  en- 
dorsed." 

A  summons  was  issued  in  the  case,  which  was 
returned  as  served  on  the  defendant  ''  by  deliv- 
ering to  C.  C.  Carlton,  agent  of  said  company,  a 
true  and  attested  copy  thereof." 

After  the  rule  day  for  answer,  the  defendant 
filed  a  motion  to  dismiss  the  action  '*  for  the  rea- 
son that  this  court  has  no  jurisdiction  of  the  case, 
it  appearing  from  the  petition  on  file  that  said 
defendant  is  a  foreign  insuranccr  company,  and 
that  no  part  of  the  alleged  cause  of  action  arose 
in  this  State."  This  motion  being  overruled, 
defendant  excepted,  and  thereupon  filed  a  de- 
murrer to  the  petition,  upon  the  ground,  among 
others,  ''  That  the  court  had  no  jurisdiction  pf 
the  person  of  the  defendant."  The  demutrer  be- 
ing overruled,  the  defendant  answered,  and  up- 
on the  trial,  judgment  was  rondered  for  the 
plaintifiBk 

The  defendant  afterwards  filed  a  petition  in 
error  in  the  district  court,  alleging,  among  other 
matters,  that  the  court  of  common  pleas  had  erred 
in  overrulinff  the  motion  to  dismiss  the  action, 
and  in  ovemuing  the  demurrer  to  the  petition. 

Without  considering  other  matters  assigned 
kH  erzoTi  the  district  court  reversed  the  judgment 


of  the  common  jpleas  upon  the  (pfound  that  the 
motion  to  dismiss  for  want  of  jurisdiction,  and 
the  demurrer  alleging  want  of  jurisdiction  of  the 
person  of  defendant  were  improperly  overruled. 
It  is  now  sought  to  reverse  this  judgment  of 
reversal. 

McIlvaimx,  J. 

No  objection  is  made  to  the  jurisdiction  of  the 
court  of  common  pleas,  over  the  person  of 
defendant,  on  the  ground  that  service  of  sum- 
mons was  not  made  upon  a  **  manaf^ing  agent " 
as  authorized  by  section  68  of  the  Civil  Code  of 
1853,  in  force  at  the  time  the  action,  was  broueht. 
And,  indeed,  if  no  summons  had  been  issuea  in 
the  case,  the  voluntary  appearance  of  the  de- 
fendant for  the  purpose  of  suomitting  to  the  court 
the  sufficiency  of  the  petition  in  its  statement  of 
the  cause  of  action,  which  was  done  by  the  mo- 
tion to  dismiss  for  want  of  jurisdiction  on  the 
ground  stated  in  the  motion,  would  have  consti- 
tuted a  waiver  of  the  summons,  as  well  as  the 
service  thereof.  **  The  voluntary  appearance  of 
the  defendant  is  equivalent  to  service  "  of  a  sum- 
mons. 'Section  66.  True,  the  voluntary  appear- 
ance of  a  defendant  for  the  sole  purpose  of  object- 
ing to  the  mode  or  manner  of  service  is  not 
within  the  rule  of  this  section ;  such,  however, 
was  not  the  purpose  of  defendant  in  making  the 
motion  in  this  case,  but  the  motion,  as  expressed, 
involved  the  merits  of  the  action  as  stated  in 
the  petition.  The  true  ground  of  objection  as 
raised,  first  by  the  motion,  and  afterwards  by 
the  demurrer,  was,  that  the  defendant,  upon  the 
foots  stated  in  the  petition,  was  not  liable  to  be 
sued  in  that  court,  mr  the  reason  that  the  cause 
of  action  or  any  part  of  it,  did  not^arise  in  this 
State,  nor  was  the  defendant  a  corporation  of 
this  Stote. 

It  is  not  claimed  that  courts  of  this  State  may 
not  exeroise  jurisdiction  over  foreign  oorporar 
tions ;  but  it  is  contended:  1st.  That  jorudio- 
tion  over  foreign  corporations  can  be  exercised 
by  courts  of  this  State,  only  in  cases  where  the 
cause  of  action  or  some  part  of  it,  arose  in  this 
State;  and  2d,  that  the  mroign  insurance  corpo- 
rations can  be  sued  in  this  State,  only  in  the 
county  where  the  cause  of  action,  or  some  part 
thereof,  arose. 

Power  to  hear  and  determine  a  controversy  is 
jurisdiction,  and  it  is  complete  when  both  the 
subject  matter  of  the  controversy  and  the  parties 
to  it,  aro  properly  before  the  court.  In  determ- 
ining^ whether  a  given  subject  matter  is  within 
the  jurisdiction  of  a  court,  rogard  to  the  par- 
ties IS  not  involved.  The  subject  matter  of  the 
original  action  was  a  contract  alleged  to  have 
been  broken  by  defendant.  There  is  no  question 
but  that  the  court  Of  common  pleas  had  jurisdic- 
tion of  this  subject  matter  without  regard  to  the 
place  where  the  contract  was  made  or  where  it 
was  violated. 

The  point  made  by  the  defendant  is.  that  the 
court,  upon  the  facts  stated*  in  the  petition,  had 
no  power  to  issue  its  process  against  the  defend^ 
ant,  or  even,  after  a  volunta^  appearance^  to 
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proceed  to  render  lud^ment  against  it  upon  the 
cause  of  action  stated  m  the  petition. 

The  general  jurisdiction  of  the  court  of  com- 
mon pleas,  over  the  person  of  litigants,  is  not 
confined  to  residents  or  natural  persons.  Non- 
residents of  the  State  and  foreign  corporations 
are  as  much  subject  to  its  jurisdiction  as  ar&  res- 
idents and  domestic  corporations.  Except  in 
actions  of  a  local  nature,  our  courts  are  open  to 
all  who  may  seek  relief  therein,  against  anv  one 
who  may  be  reached  by  its  process.  We  know 
of  no  principal  that  will  exempt  a  foreign  cot- 

S oration,  wnich  voluntarily  oomes  into  this 
tate,  from  liability  to  answer  any  complaint 
which  may  be  preferred  against  it  in  thie  courts 
of  this  State,  tnat  would  not  exonerate  natural 
persons  under  like  circumstances. 

The  county  in  which  aastions  are  to  be  brought 
as  well  as  the  mode  of  acquiring  jurisdiction  by 
notice  to  defendants,  is  regulated  by  statute. 
Amonff  other  provisions  on  this  subject,  section 
62  of  tne  code  of  1858  provided,  that  "  an  action 
*  *  *  against  a  non-resident  of  this  State  or 
a  foreign  corporation,  may  be  brought  in  any 
county  in  which  there  may  be  property  of,  or 
debts  owing  to,  said  defendant,  or  where  said  de- 
fendant may  he  found ;  but  if  said  defendant  be 
a  foreign  insurance  company,  the  action  may  be 
brought  in  auj  county  where  the  cause  or  some 
part  of  it,  arose."  The  general  rule  here  de- 
clared has  no  reference  to  actions  upon  causes 
arising  in  this  State.  No  matter  where  the 
cause  arose,  if  the  subject  matter  be  within  the 
jurisdiction  of  the  court.  Nor  is  the  rule  con- 
fined to  corporations  other  than  insurance  oom- 
paniea  Any  foreign  corporation  which  may  be 
foumd  in  this  State  may  oe  sued  in  any  county 
of  this  State,  in  any  court  having  jurisdiction  of 
the  sabject  matter  of  the  suit.  And  the  defend- 
ant in  error,  having  voluntarily  appeared  in  the 
action,  in  the  court  of  common  pleas,  is  not  in 
position  to  allege  that  it  was  not  found  in  this 
State  and  in  the  county  where  the  action  was 
brought. 

Nor  is  the  claim  of  the  defendant  in  error, 
that,  being  a  foreign  insurance  corporation,  un- 
der the  last  clause  in  the  section  above  quoted, 
it  was  liafile  to  suit  in  this  State  only  in  the 
county  where  the  cause  of  action  or  some  part  of 
it  arose.  This  clause  was  intended  to  give  an 
additional  remedy  against  foreign  insurance 
companies  doing  business  in  this  State ;  remedy, 
to  make  them  liable  to  action  in  the  county 
where  the  causes  of  action  arose,  althou{;h  they 
might  not  have  property  or  debts  due  m  such 
ooanty,  or  might  not  even  be  found  in  such 
county. 

It  was  alleged  in  the  petition  below  that  the 
defendant  was  an  insurance  corporation  of  the 
State  of  Connecticut,  doing  business  in  the  State 
of  Ohio,  and  much  nas  been  said  in  argument 
in  relation  to  section  20  of  the  act  of  April  27, 
1872,  regulating  foreign  insurance  companies,  as 
amended  April  24, 1978,  (70  Ohio  L.  147),  and 
among  other  things  it  is  contended  by  tne  de- 
fendant that  the  process  authorised  by 


tio'n  to  be  acknowledged  by  or  served  upon  any 
agent  of  a  foreign  insurance  company  doin(^  bus- 
iness in  this  State,  is  confined  to  process  in  ac- 
tions founded  upon  causes  of  action  accruing  in 
this  State.  Whether  this  be  so  or  not,  we  deem 
to  be  immaterial  in  the  case  before  us,  as  we 
have  based  our  conclusion  that  the  court  of  com- 
mon pleas  had  jurisdiction  of  the  person  of  the 
defendant,  not  upon  the  fact  of  service  of  process 
on  an  agent,  but  upon  the  voluntary  appearance 
of  the  defendant  in  the  action. 

Judgment  reversed  and  cause  remanded  to  the 
district  court  for  further  hearing  upon  the  peti- 
tion in  error. 

[This  case  will  appear  in  37,  0  S.] 


<  • » 


SUPREME  COURT  OF  OHIO. 


William  T.  West,  Tbustxx, 

V. 

August  Klotz,  and  othxbs. 

December  18, 1881. 

1.  A  mechanic  furnishing  nmierfal  for  the  oonvtmo* 
tion  of  m  mill,  under  m  oontraot  with  the  owner,  may,  by 
his  agreement  as  to  the  manner  of  payment,  and  Us  aots 
with  respect  to  the  daims  of  other  oreaitors,  be  prednded 
from  asserting  a  meohanio's  lien,  as  against  anoh  credi- 
tors, although  he  has  made  no  express  promise  that  he 
wiU  not  assert  such  lien. 

2.  The  proposition  of  a  manufkctuilns  oomnany  in- 
oorporated  under  the  laws  of  New  York,  to  build  a  roU- 
ing  miU  at  8.,  in  this  state,  if  its  dtisens  would  donate 
to  the  company  ten  acres  of  land  and  lend  it  |160,000,  to 
be  evidenced  by  the  bondiB  of  the  company  secured  by 
mortgage  on  the  property,  was  aooeptea  by  certain  dti- 
sens of  8.,  who  conveyea  to  it  such  land,  loaned  to  it 
said  sum,  receiving  from  the  company  such  bonds  and 
mortgage.  Among  the  persons  advancing  money,  and 
accepting  bonds  so  secured,  was  K.,  who  uterwara  sold 
such  bonds  to  other  persons.  AJter  the  mortgage  was 
recorded,  but  before  any  considerable  part  of  said  sum 
was  advanced  to  the  company,  and  before  any  written 
consent  of  stockholders  of  the  company,  to  t)ie  execution 
of  the  mortgage  was  filed  in  the  olBce  where  mortgagea 
are  recorded,  as  provided  in  the  statutes  of  New  ToriL  &. 
commenced  furnishing  material  for  the  construction  of  the 
mill,  under  an  agreement  that  he  should  be  paid  in 
monthly  instalments  out  of  the  moneys  recdved  xor  the 
bonds.  His  account  amounted  to  |76,000,  and  during  the 
ttme  it  accrued,  he  recdved  thereon,  in  instalments,  from 
the  moneys  so  loaned  to  the  company,  |57,006,  and  the 
company  paid  out  of  the  moneys  advanced  to  it  various 
sums  to  ower  creditors.  8ubaequently,  when  the  com- 
pany was  in  failing  dreumstances,  K*  asserted  a  mechan- 
ic's lien  for  the  balance  due  him,  and  brought  suit  to  en- 
force it :  HeUL  conceding  but  without  dedding  that  the 
objections  to  the  mortftue  would  under  other  dreum- 
stances be  fatal,  that  S,ls  preduded  by  his  acts  and 
agreement  from  asserting  sv^sh  objections,  and  that  on 
the  facts  stated  the  mortgage  lien  is  superior  to  the  lien 
of  K. 

Error  to  the  District  Court  of  Brie  County. 

H.  ft  L.  H.  Qoodwin  for  plaintiff  in  error. 

W.  A.  CoUins  and  G.ft  W.  H.  Mills  for  defend- 
ants in  error. 

Okey,  C.  J. 

The  Nes  Silicon  Steel  Company  erected  a  roll' 
ing  mill  at  Sandusky,  and  subsequently  failed^ 
and  the  question  presented  is  to  the  priority 
amonff  its  creditors. 

On  December  10, 1876,  Elotz  A  Kromer  filed  in 
the  Court  of  Common  Pleas  of  Brie  County,  a  {pe- 
tition to  enforce  a  mechanics'  lien  on  property  in 
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that  ooanty  beloDging  to  the  Steel  Co.  AmoDs 
the  defencutnts  in  the  action,  beside  the  Steel 
Co.,  was  William  T.  West  (plaintiff  in  error), 
who  claimed  as  successor  of  Xester  S.  Habbard. 
under  a  mortgage  on  the  same  property  executed 
by  the  Steel  Co.  to  Hubbard  as  trustee  for  its 
bondholders.  Answers,  cross-petitions  and  re- 
plies were  filfed,  and  after  a  decision  of  the  cause 
in  the  court  of  common  pleas,  it  wais  appeal«><l  to 
the  district  court,  where  it  was  held  that  the  lien 
of  Klotz  &  Kromer,  as  mechanics,  was  superior  to 
that  of  West  as  such  trustee  under  the  mortgage, 
and  the  court  ordered  that  the  property  should 
be  sold  to  satisfy  the  liena  thereon ;  and  there- 
upon, on  leave  of  this  court,  this  petition  in  error 
was  filed  by  West  to  reverse  the  judgment  of  the 
district  court. 

All  the  evidence  is  set  forth  in  the  record,  and 
there  is  no  material  conflict  therein.    Klotz  & 
Kromer  furnished  to  the  Steel  Co.  a  large  quan- 
tity of  material  to  be  used,  and  which  was  used 
by  the  Steel  Co.  in  the  erection  of  a  rolling  mill 
on  the  premises  above  referred  to,  at  Sanauskjr 
City.    This  was  done  under  a  written  proposi- 
tion of  Klotz  &  Kromer,  assented  to  in  writing; 
by  the  Steel  Co.  on  December  24. 1872,  though 
the  proposition  embraced  materials  already  fur- 
nished as  well  as  materials  to  be  thereafter  fur- 
nished.   The  acceptance  was  in  these  words: 
"The  Nes  Silicon  Steel  Ca  hereby  accepts  the 
above  proposition  and  agrees  to  pay  as  toUows: 
eighty-five  per  cent,  to  be  paid  on  delivery  of 
work  once  in  each  month,  and  balance  to  be  paid' 
on  the  oompfetion  of  the  rail  mill;"  and  the  ac- 
ceptance was  signed  by  the  president  of  the  Steel 
Co.    The   first  material  was  furnished  on  the 
10th  of  November,  1872,  and  the  last  on  March 
14, 1874.    The  materials  were  furnished  contin- 
uously,  so  that  the  whole  constituted  one  ac- 
count^ which  account  amounted  to  $76,531.42. 
The  first  payment  was  made  on  the  account  on 
December  19;  1872,  and  the  last  on  December  31, 
1873,  the  payments  in  the  aggregate  amounting 
to  $57,769.83,  and  leaving  a  oalance  due  Klotz  & 
Kromer  of  $18,761.59.    On  March  20, 1874,  they 
asserted,  in  the  form   prescribed  by  statute,  a 
mechanics' lien  for  their  claim,  and  subsequently 
broueht  suit  and  recovered  judgment  thereon  in 
the  Court  of  Common  Pleas  of  Erie  County.    No 
doubt  their  lien  for  such  balance  is  entirely  val- 
id and  should  date  from  November  10,  1872 ;  but 
the  (]^uestion  is  whether  such  lien  is  superior  to 
the  lien  of  a  mortgage. 

Previous  to  August,  1872,  the  Nes  Silicon  Steel 
Company  was  incorporated  under  the  laws  of  the 
State  of  New  York,  and  engaged  in  the  business 
of  manufacturing  steel  at  Romcy  in  that  slate. 
On  August  7, 1872,  that  company  made  a  propo- 
sition to  the  citizens  of  Sandusky  Citv,  with  a 
view  to  the  erection  of  a  rolling  mill  at  that 
place.  The  proposition,  signed  by  the  president 
of  the  company,  was  as  follows: 
**The  Nes  Silicon  Steel  Co.,  of  Rome,  N.  Y., 

i)ropose8  to  the  citizens  of  Sandusky,  Ohio,  as 
bllows :  If  the  citizens  of  Sandusky  will  donate 
^ve  acres  of  land  to  the  Nes  Silicon  Steel'  Co.,  in 


some  suitable  location  for  a  rolling  mill  in  said 
city,  and  loan  on  bond  and  other  security  here- 
f^ter    named,  and  on  the  conditions  hereafter 
named,  one  hundred  and  fifty  thousand  dollars 
in  cash,  the  Nes  Silicon  Steel  Co.  will  erect  on 
said  five  acres  of  land,  in  a  good  and  workman- 
like manner,  and  of  good  and  suitable  material,  a 
rolling  mill  ifor  rolling  railroad  rails,  of  a  capaci- 
ty of  at  least  fifty  to  sixty  tons  per  aay  of  twen- 
ty-four hours,  and  puddling  furnaces  sufficient 
for  re-rolling;  to  commence  and  prosecute  the 
same  vigorouslv,  as  soon  as  notified  by  the  citi- 
zens of  Sandusky  that  this  proposition  is  accept- 
ed, to  an  early  completion  of  the  same,  to  oe 
done  within  one  year  irom  said  notice,  and  when 
completed,  to  stock  and  run  and  operate  the 
same  for  five  years,  at  least,  after  ite  completion, 
destruction   by    the   elements  exceptea    This 
proposition  is  as  follows :  The  Nes  Silicon  Steel 
Co.  proposes,  as  soon  as  the  aforesaid  land  is  deed- 
ed to  it,  to  execute  a  mortgage  on  the  saJie,  to  a 
trustee  appointed  by  botn  parties,  fot  one  hun- 
dred  and  fiftv  thousand  dollars,  to  secure  the 
payment  of   oonds  for  one  hundred  and    fifty 
thousand  dollars,  and  to  issue  bonds  to  the  same 
amount,  payable  in  five  years,  bearing  ten  per 
cent,  annual  interest,    payable   semi-annually, 
and  to  place  the  same  in  the  hands  of  said  trus- 
tee, agreed  upon  by  both  parties.    Coupons  for 
said  interest  to  be  attached  to  said  bonds.    Inter- 
est  shall  only  be  paid  on  said  bonds  from  the 
time  the  moneys  are  actually  received  bv  said 
company,  to  be  adjusted  bv  the  trustee  before 
delivering  the  bond^.    Said  Bonds  are  to  be  guar- 
anteed by  Elisha  P.  Wheeler,  Charles  H.  Horton, 
Coe  Robertson,  William  Evans,  W.  L.  Qrahau. 
David  Robertson,  J.  C.  Robertson,  E.  Gulick,  ana 
as  many  other  persons  as  the  above  named  may 
choose  to  do  so.    The  duties  of  said  trustee  are  to 
hold  the  bonds  in  trust  for  the  parties  heretd, 
and  to  receive  the  money  from  the  citizens  of 
Sandueky  for  said  bonds  at  par,  and  to  dispose 
of  said  bonds  and  money  as  follows:  When  said 
company  shall  present  to  him  bills  or  accounts 
for  materials,  work  or  machinerv,  used  in  erect- 
ing   said  rolling  mills  and  puddling  furnaces, 
eighty-five  per  cent,  of  the  amount  of  said  bills 
or  accounts  shall  be  advanced  to  said  company, 
he  receiving  the  receipt  therefor,  and  describing 
the  bill  or  account ;  and  when  said  mill  and  fur- 
naces are  completed,  the  fifteen  per  cent,  remain- 
ing shall  be  paid  on  the  same,  not  exceeding  the 
amount  of  said  bonds,  and  when  the  amount  of 
said  bonds  has  been  paid  to  said  company,  said 
trustee  shall  deliver  said  bonds  to  tne  parties 
subscribini^  for  the  same,  to  the  amount  each  haa 
so  subscribed.  In  case  of  the  failureof  the  NesSil- 
icon  Steel  Co.  to  pay  said  bonds  or  the  coupons  at- 
tached thereto,  Uien,  at  the  request  of  any  bond- 
holder then  unpaid,  said  trustee  shall  proceed 
to  collect  said  bond  or  coupon  from  the  company, 
or  guarantors  of  said  bond,  and  pay  the  avails  to 
the  holder  of  said  bond.    Said  Nes  Silicon  Steel 
Co.  is  to  get  and  keep  ite  works  insured  a^^ast 
loss  or  damage  by  fire,  and  the  policies  assiffned 
or  payable  to  said  trustee,  for  the  benefit  of  ibe 
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bondholders.  An^  bondholder  is  to  have  the 
privilege,  at  any  time  within  one  year  after  the 
completion  of  said  mill,  to  take  the  stock  of  said 
company  at  par  in  place  or  lieu  of  the  amount  of 
bonds  he  may  hola,  by  delivery  of  such  bond  or 
bonds.'' 

On  August  16,1872,alarRe  numberof  the  citizens 
of  Sandusky  assented  to  the  proposition.  Several 
them  agreed  to  advance  to  the  Steel  Co.  certain 
sums  of  money  and  receive  therefor  bonds  so  se- 
cured. Among  ike  citizens  who  had  interested 
themselves  in  the  matter  was  William  H.  Mills, 
one  of  the  defendants  in  error,  who  owned  lands 
adjoining  Sanduskv.  In  consideration  that  he 
was  not  to  be  called  upon  to  loan  to  the  com- 
pany any  money,  he  agreed  to  and  did  convey  to 
the  oomnanyten  acres  of  land,  on  which  the  roll- 
ing mill  wa3  to  be  and  was  erected,  its  value 
then  being,  it  is  said,  ten  thousand  dollars.  And 
among  the  subscribers  to  such  loan  were  Klotz  & 
Kromer,  plaintifis.  below,  who  on  October  16, 
1872y  agreed  to  lend  to  the  company  $5,000,  and 
receiver  from  the  company  bonds  therefor,  so  se- 
cured. They  were  subsequently  released,  how- 
ever,  as  to  one-half  of  the  amount,  but  performed 
the  agreement  as  to  the  other  moiety.  And  it 
was  agreed  bv  all  persons  interested  that  Lester 
8.  Hubbard  should  be  trustee  for  the  bondholders 
under  such  mortgage. 

On  October  28, 1972,  the  following  instrument 
was  signed  by  stockholders  of  the  Steel  Go.  own- 
ing more  than  two-thirds  of  the  stock  of  the  com- 
pany, they  being  the  persons  mentioned  as 
guarantors  in  the  proposition  already  set  forth : 

''The  Nes  Silicon  Steel  Co.,  an  incorporatioh  du- 
ly organized  under  the  laws  of  the  State  of  New 
York,  located  at  Rome,  Oneida  Countv,  New 
York,  having  negotiated  with  Lester  S.  Hub- 
bard, of  the  city  ot  Sandusky,  Ohio,  and  others, 
for  a  loan  of  one  hundred  and  fifty  thousand  dol- 
lars, to  be  secured  Inr  the  bonds  of  said  company, 
issued  at  Rome,  aforesaid,  payable  to  the  said 
Lester  S.  Hubbard  or  bearer,  on  the  first  day  of 
January,  1878*,  with  interest  at  the  rate  of  ten 
per  centum  per  annum,  payable  semi-annually, 
for  which  interest  coupons  are  to  be  attached  to 
said  bonds,  the  payment  of  which  bonds  are  to 
be  secured  by  a  mortgage  of  ten  acres  of  real  es« 
(ate  of  said  company,  situated  in  Sandusky 
aforesaid,  to  said  Lester  S.  Hubbard,  as  trustee  for 
the  holders  of  said  bonds,  and  which  loan  was 
agreed  to  be  made  upon  condition  that  the  un- 
dersigned should  personally  guarantee,  in  writ- 
ing, tne  payment  oi  said  bonds,  both  principal 
add  interest,  and  should  deposit  with  said  trus- 
ted such  guarantee  for  the  oenefit  of  said  bond- 
holders. Now,  therefore,  in  consideration  of  the 
promises  and  of  one  dollar  to  the  undersiffned 
and  each  of  us,  paid  by  said  Lester  S.  Hubbard 
and  said  bondholders  and  each  of  them,  and  for 
the  puroose  of  carrving  into  efifect  the  agreement 
for  said  loan,  and  the  conditions  upon  which  the 
same  was  to  be  made,  we,  the  undersigned,  here- 
by covenant  and  aeree  to  and  with  said  Lester  S. 
Hubbard  and  said  Dondholders  to  and  do  hereby 
guarantee  the  payment  of  said  loan,  both  princi- 


pal and  interest,  and  of  said  bonds  and  each  of 
them,  both  principal  and  interest,  and  of  the 
coupons  and  each  of  them  attached  to  said  bonds 
and  each  of  them.'' 

That  instrument  was,  in  October  or  November, 
1872,  delivered  by  the  Steel  Co.  to  Hubbard,  the 
trustee,  who  in  June,  1874,  caused  it  to  be  record- 
ed in  the  office  of  the  recorder  of  Erie  County 
and  filed  in  the  office  of  the  clerk  of  the  court 
of  common  pleas  of  that  county. 

On  October  28, 1872,  the  Steel  Co.,  by  its  presi- 
dent, executed,  acknowledged,  and  delivered,  in 
due  form,  to  Hubbard,  as  such  trustee,  and  to  his 
heirs  and  successors,  a  mortgage  on  the  premises, 
^*with  the  buildings,  engines,  machinery,  fix- 
tures and  appurtenances,''  which  mortgaee  con- 
tained the  following  provision:  'Trovided  al- 
ways, and  these  presents  are  on  this  express  con- 
dition, that  if  the  said  Nes  Silicon  Steel  Co.,  the 
party  of  the  first  part,  shall  well  and  truly  pay 
or  cause  to  be  paid  to  the  party  of  the  second 
part,  9A  such  trustee,  his  certain  attorney, 
heirs,  executors,  administrators,  successor 
or  assigns,  the  sum  of  one  hundred  and  fifty 
thousand  dollars  and  interest  at  the  rate  (n 
ten  per  cent,  per  annum,  by  paying  the  bonds 
given  by  the  party  of  the  first  part  there- 
K)r,  and.  which  this  mortsaee  is  given  to  se- 
cure, viz :  seventy-five  bonds  bearing  even  date 
herewith,  made  by  the  Nes  Silicon  Steel  Co.  for 
the  payment  to  L.  S.  Hubbard,  trustee,  or  bearer, 
of  1^000  each,  on  the  fix  t  day  of  January,  1878, 
with  interest  coupons  attached  for  the  payment 
of  the  interest  semi-annually,  and  one  nundred 
and  fifty  bonds  of  the  same  date,  made  by  the 
said  Nes  Silicon  Steel  Co.  for  the  payment  to  L. 
S.  Hubbard,  trustee,  or  bearer,  of  9500  each,  on 
the  first  day  of  January,  1878^  with  coupons  at- 
tached for  the  payment  of  interest  at  the  rate 
idforesaid,  payame  semi-annually  to  the  said 
party  of  the  second  part,  which  said  sums  the 
said  Nes  Silicon  Steel  Company  hereby  coven- 
ants and  agrees  to  pay,  then  these  presents  shall 
cease  and  be  void.  And  in  case  default  shall  be 
made  in  the  payment  of  the  principal  sum  here- 
by intended  to  be  secured,  or  m  the  payment  of 
the  interest  thereof,  or  any  part  of  such  principal 
or  interest,  as  above  provided,  then  the  said  par- 
ty of  the  second  part,  his  successor,  executors, 
administrators  or  assigns,  are  hereby  authorized, 
pursuant  to  statute,  to  sell  the  premises  above 
granted,  or  so  much  thereof  as  will  be.  necessary 
to  satisfy  the  amount  then  due,  with  costs  and 
expenses  allowed  by  law.  rendering  the  overplus, 
if  any  there  may  be,  to  tne  said  party  of  the  first 
part.^' 

The  mortffase  was  deposited  by  Hubbard  in 
the  office  of  tne  recorder  of  Brie  County,  where 
it  was  recorded  on  November  7, 1872. 

Clothed  with  this  authority,  Hubbard,  the 
trustee,  under  direction  of  the  Steel  Co.,  proceed- 
ed  to  dispose  of  the  bonds  from  da^  to  aay.  Be- 
fore November  10. 1872,  he  had  received  from  the 
Sroceeds  thereof  for  the  Steel  Co.,  $8,000:  before 
fovember  19, 1872,  he  had  received  $21,000 ;  and 
on  August  6, 1878,  he  received  for  the  Steel  Ca 
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the  proceeds  of  the  last  bond,  and  had  thus  re- 
ceivM  the  full  sum  of  $160,000. 

On  December  19, 1872,  it  was  aereed  between 
Elot^  &  Kromer,  the  Steel  Co.,  and  Hubbard,  the 
trustee,  that  Klotz  &  Kromer  should  present 
their  bills  to  the  company  once  a  month,  and 
that  upon  approval  of  the  bills  by  its  superin- 
tendent, they  should  be  presentea  to  Hubbard 
for  payment  out  of  the  money  received  by  him 
for  the  bonds.  This  arrangement,  though  not 
incorporated  in  terms  in  the  writings  between  the 
parties,  was  carried  out  to  this  extent,  that  pay- 
ments were  made  by  Hubbard  to  Klotz&  Kromer 
in  December,  1872,  and  each  of  the  months  of  the 
year  1873,  except  January,  the  payments,  as  al- 
ready stated,  amounting  to  $57,769.83,  and  leav- 
ing a  balance  of  $18,761.69.  The  payinent  made 
August  22,  1873,  was  in  full  of  tne  amount  due 
Klotz  &  Kromer,  including  the  fifteen  per  cent., 
down  to  Julv  23, 1873.  Of  the  amount  so  re- 
ceived by  tnem,  the  sum  of  $16,888,  was  paid 
after  the  whole  sum  of  $160,000,  had  come  to  the 
hands  pf  Hubbard.  Hubbard  also  paid  money  to 
divers  other  creditors  of  the  Steel  Co.  He  died 
before  the  commencement  of  this  suit,  leaving 
in  his  hands,  it  is  said,  no  portion'  of  the  moneys 
so  received,  and  William  T.  West  (plaintiff  m 
error)  was  appointed  by  the  court,  in  this  case, 
as  his  successor. 

On  behalf  of  Klotz  &  Kromer,  it  was  success- 
fully claimed  in  tiie  district  court  that  the  mort- 
gage was  invalid  as  asainst  the  claims  of  the 
mechanics  and  the  juagment  creditors.  The 
court  so  held,  it  is  said,  on  two  grounds,  first, 
that  the  mortgage  was  given  to  secure  future  ad- 
vances, and  that  the  mechanics',  lien  attached 
before  any  considerable  portion  of  the  bonds  had 
been  purchased :  and,  secondly,  that  by  the  stat- 
ute of  New  Yorx,  under  which  the  Steel  Co.  was 
incorporated,  it  is  made  a  condition  precedent  to 
a  valid  execution  of  a  mortgage  by  tne  company, 
that  the  owners  of  two-thirds  of  its  capital  stock 
should  consent  in  writing  that  such  raortmste 
might  be  made,  and  that  such  consent  shoula  be 
filcn  in  the  omce  where  the  mortgage  is  to  be 
recorded,  at  the  time  or  before  such  mortgage  is 
presentea  for  record. 

With  respect  to  the  first  objection,  it  is  cer- 
tainly true  that  this  court  has  held,  that  where 
a  mortgage  is  given  to  secure  future  advances,  a 
subsequent  mortgage  will  have  prioritv  over  it 
as  to  any  advances  made  after  such  subsequent 
mortgage  is  placed  on  record.  Spader  v.  Lawler, 
17  Ohio,  371 ;  Choteau  v.  Thompson,  2  Ohio  St. 
114 ;  cf.  Jones  v.  Guaranty  and  I  Co.  101  U.  S. 
622.  We  are  not  disposed  to  intimate  any  dis« 
satisfaction  with  this  rule,  and,,  for  a  reason 
hereinafter  stated,  we  need  not  express  any 
opinion  whether  tne  rule  applies  to  a  mortgage 
of  this  character. 

The  other  objection  to  the  mortgage,  that  is, 
non  compliance  with  the  statutes  of  N^ew  York, 
referred  to  in  the  record,  has  been  discussed  at 
length.  Originally  corporations  of  this  charac- 
ter m  New  York  were  prohibited  from  mortgag- 
ing their  property,    bubsequently  such  power 


was  given,  and  the  amendatory  act,  in  force 
when  this  mortgage  was  made,  authorised  the 
execution  of  a  mortgage  like  this.  Central  Gold 
Mining  Co.. v.  Piatt,  3  Daly,  263.  But  the.  latter 
act  contains  the  provision,  "that  the  written  as- 
sent of  the  stocxholders,  owning  at  least  two- 
thirds,  of  the  capital  stock  of  such  corporation, 
shall  first  be  filed  in  the  office  of  the  clerk  of  the 
county  where  the  mortgaged  property  is  situ- 
ated.'^ 2  Rev.  Stats.  N.  Y.  (601  ed)  601.  Sec- 
tions 22  and  23  on  the  same  page,  relating  to  the 
filiifg  of  such  consent,  show,  it  is  claimed,  that 
the  pvovision  quoted  applies  as  well  to  mortgages 
of  lands  situated  beyond  the  limits  of  New  York 
as  to  lands  within  that  state.  The  statute  of 
that  state  further  provides  that  mortgages  shall 
be  recorded  in  the  office  of  the  counter  clerk. 

The  questions  as  to  the  construction  of  these 
statutory  provisions,  and  their  application  to 
mortgages  of  real  estate  situated  within  this 
state^  have  been  considered.  No  doubt,  if  the 
provisions  apply  to  such  mortgages  of  lands  in 
this  state,  the  recorder's  office  is  the  proper  pUce 
to  deposit  the  consent,  and  perhaps  recording  it 
on  the  margin  of  the  record  of  the  mortgases,  as 
in  this  case,  may  be  a  substantial  compliance 
with  the  statute  as  to  filing,  leaving  out  of  view 
in  this  statement  the  matter  of  time  of  filing  and 
the  form  of  the  consent.  So,  we  would  probably 
have  no  difficultv  in  holding  that  such  guaranty 
signed  bv  stockholders  of  the  company  owning 
two-thircls  of  its  capital  stocky  and  thus  reoordec^ 
was  such  substantial  compliance  with  the  stat- 
ute as  to  the  form  of  the  instrument.  Green- 
point  Su^ar  Co.  v.  Whitin,  69  N.  Y.  328 ;  Amer- 
man  v.  Wiles,  24  N.  J.  Bq.  13.  It  is  also  ar^ed 
that  the  statute  of  New  York  on  this  subject, 
however  clear  its  words  may  be,  can  have  no  ap- 
plication to  mortgages  of  lands  situated  in  this 
state.  The  same  objection  was  urged  and  left 
undecided  in  Amerman  v.  Wiles,  supra.  Again, 
it  is  insisted  that  this  mortgage  is  in  the  nature 
of  a  purchase  money  mortgage,  and  that  as  to  a 
mortgage  of  that  character  no  such  written  con- 
sent is  necessary;  and,  furthermore,  that  the 
statutory  provisions  requiring  such  written  con- 
sent were  enacted  for  the  benefit  and  protection 
of  the  stockholders,  who  alone  can  take  advan- 
tage of  a  non-compliance  therewith.  These 
views  with  respect  to  those  statutory  i>rovisions 
are  stated  in  the  opinion  of  the  court  in  Green- 
point  Sugar  Co.  v.  Whitin,  supn^  but  the  points 
were  not  decided.  Finally  it  is  urged  tnat  in 
any  view  the  mortgage  became  eflEM^toal,  m  oi 
November  7, 1872,  the  oay  it  was  filed  for  record, 
when  the  guaranty  was  recorded  in  the  office  of 
the  recorder  of  Erie  county. 

We  do  not  find  it  necessary  to  decide  whether 
the  objections  to  this  mortgage  might  not,  under 
other  circumstances,  be  held  as  weU  ti^en.  We 
are  relieved  from  determining  whether  the  prin- 
ciple declared  in  Spader  V.  Lawler,  supra,  applies  to 
such  a  mortgage  as  this,  or  whether  the  New  York 
statute,  as  to  making  and  filing  the  written  con- 
sent of  stockholders,  applies  to  such  a  mortgase, 
or  has  not  been  sutetantially  complied  with. 
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Klotz  &  Kromer  are,  upon  the  plainest  princi- 
ples of  equity,  precludea  by  their  acts  and  agree- 
ments with  the  Steel  Co.,  from  assertizig  such 
objections  to  the  mortgage.  They  joined  other 
citizens  of  Sandusky  in  accepting  the  proposi- 
tion of  the  Steel  Co.  to  buila  the  rolline  mill; 
they  subscribed  and  paid  for  bonds  issued  oy  the 
company  and  secured  by  the  mortgage,  and 
thereby  induced  others  to  do  the  same  thing ; 
they  are  beneficiaries  under  the  mortgage;  they 
received  from  the  Steel  Co.,  in  payment  of  more 
than  two-thirds  of  their  claim,  the  sum  of  fifty- 
seven  thousand  doUais,  which  they  knew  had 
been  advanced  to  the  Steel  Co.  on  the  faith  that 
this  was  a  valid  mortgage :  they  sold  to  others 
the  larger  portion  of  the  bonds  they  received 
from  the  company,  and  it  is  fair  to  say  that 
their  purchasers  relied  on  the  mortgage  as  a  se- 
curity. Under  such  circumstances,  tnere  oan  be 
no  iustice  in  saving  that,  because  they  were  not 
fully  paid,  as  tney  expected  to  be,  out  of  the 
moneys  so  loanea  to  the  Steel  Co.,  they  may^  on 
discovering  that  the  company  and  its  guarantors 
have  failed,  assert  a  mechanics'  lien  for  the  bal- 
ance of  their  debt,  and  thereby  defeat  the  mort- 
gage, which  everybody  interested  in  it  believed 
to  be  valid,  until  the  whole  sum  of  $150,000  had 
been  advanced  on  the  faith  of  it  and  expended. 

The  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings.  All  the  &cts 
with  respect  to  the  mechanic's  lien  asserted  by 
Barney  &  Ferris  (defendants  in  error)  are  not 
before  us,  and  hence  we  are  unable  to  say  wheth- 
er the  remarks  as  to  the  claim  of  Klotz <k  Kromer 
apply  to  their  claim.  We  do  not  think  they 
should  be  concluded  on  a  further  trial  by  their 
failure  to  offer  proof  on  the  trial  in  the  aistrict 
court.  As  to.  the  judgment  of  William  H.  Mills 
for  110,000,  it  is  said  that  it  is  founded  on  a 
claim  for  the  value  of  the  land,  but  this  does  not 
appear.  The  claim  upon  which  it  was  founded 
is,  however,  la  matter  of  no  importance  in  the 
case  as  now  presented,  for  it  is  stated  in  his  an- 
swer that  the  judgment  only  "became  a  lien  on 
the  premises  in  said  petition  described  on  the 
19th  day  of  October,  1874,"  and  hence,  on  the 
facts  appearing  in  the  record,  his  lien  is  inferior 
to  that  of  the  mortgage.  And  the  views  here 
expressed  dispose  of  all  .questions  as  to  other 
judgment  liens  asserted  against  the  property. 

Jud^ent  reversed. 

[This  case  will  appear  in  87  0.  S.] 
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Cabolime  Loomd 

V. 

Second  Gbbman  BuiLmNG  Association  bt  al. 


December  13^  188^. 

L.  reoovered  a  Jndnnent  In  the  oommon  pieM 
court  anlnst  B.  for  ^7.4S,  in  an  action  for  money 
only,  K.  obtained  a  aeoond  trial  under  the  atatute. 
B.  then  gave  a  mortgage  to  a  Building  Aaaooia- 
tlon.  Afterward,  upon  aeoond  trial,  L.  reooTored  a 
Judgment  againat  R.  for  I261.S0  damages  and  |186.96 
ooata,  and  levied  exeentioa  upon  the  mortgaged  prem- 
In  aa  aetion  by  the  Building  Aaaodauon  to  f ore- 


oloee  the  mortgage,  marahaU  Uena,  and  distribute  pro- 
oeeda: 

HM:  1.  That  the  lien  of  L..  to  the  extent  of  the 
original  judgment,  with  interest  from  the  first  day  of  the 
term  at  which  it  was  rendered,  was  the  llmt  in  order  of 

2.  Iiiat  the  mortgage  was  second  in  order  of  priority. 

3.  That  the  lien  oi  the  second  ludgment,  to  the  extent 
that  it  exceeded  in  amount  the  nrst  Judgment  with  in- 
terest, was  the  last  in  order  of  priority. 

Error  to  the  District  Court  of  Scioto  County. 

At  the  October  term  of  the  Court  of  Common 
Pleas  of  Scioto  County,  beginning  October  8d, 
'  1870,  the  plaintiff  in  error  obtained  a  judgment 
against  Eliza  Redinger,  one  of  the  defendants 
below,  for  the  sum  of  1200  damages  and  $47.48 
costs  of  suit,  being  an  action  then  pending  in 
said  court,  wherein  the  plaintiff  in  error  was 
plaintiff  and  the  above  named  Elisa  Redinger 
was  defendant. 

Thereupon  the  defendant  in  that  action,  Mrs. 
Redinger,  eave  notice  of  her  demand  for  a  second 
trial,  whicn  was  granted,  bond  given  and  the 
case  continued. 

At  the  time  said  judgment  was  rendered 
against  Mrs.  Redinger,  she  was  the  owner  of  cer- 
tain real  estate  in  said  county,  and  which  is  de- 
scribed in  the  petition  of  the  Second  German 
Building  Association,  plaintiff  in  the  court  be- 
low and  defendant  in  error  in  this  court. 

On  the  10th  day  of  May,  1872,  a  mortgage  was 
ffiven  by  Mrs.  Redinger  to'  the  Second  German 
Building  Association,  and  which  was  the  same 
day  filed  and  reoordecL 

The  case  of  Loomis  v.  Redinger  was  continued 
from  time  to  time  until  the  June  term,  1874, 
commencing  June  1st,  1874.  It  was  tried  at  that 
term  and  a  judgment  was  rendered  in  favor  of 
Mrs.  Loomis  for  the  sum  of  $251.80  and  1186.98 
costs  accruine  since  the  first  trial  and  including 
the  costs  of  tne  second  trial. 

Then  executions  were  issued  for'  the  Judgment 
and  the  costs  at  the  following  named  dates,  to 
wit:  Sept.  4th,  1874,  and  July  14th.  1876,  and 
were  levied  on  the  premises  described  in  the  pe- 
tition of  the  Second  German  Building  Associa- 
tion, then  the  property  of  Mrs.  Redinger.  These 
increased  costs,  as  shown  by  the  agreed  state- 
ment of  &cts,  amounted  to  the  sum  of  1110.30, 
and  were  the  costs  of  issuing  the  executions, 
levying  on  the  premises,  advertising  them  for 
sale  dbc 

On  the  12th  daj  of  January^  1876,  Elisa  Red- 
inger ceased  payins  her  dues  to  the  Building 
Association,  and  it  brought  suit  to  foreclose  its 
mortgage  on  the  premises  and  made  the  plaint- 
iff in  error  a  defendant  to  that  action. 

Mrs.  Loomis  ffled  her  answer  and  cross-petition, 
setting  forth  the  ainount  of  her  claim,  ner  lien, 
judgment,  interest  and  costs,  and  asking  that  it 
be  adjudged  to  be  prior  to  that  of  the  Suilding 
Association.  The  premises  were  sold  on  the  14tfi 
of  April,  1877,  on  an  order  of  sale  issued  in  favor 
of  the  Building  Association,  and  on  the  order  of 
distribution  the  common  pleas  held  that  Mrs. 
Loomis  had  a  lien  on  the  premises  prior  to  that 
of  the  Building  Association  for  the  judgment  of 
$261.80,  being  the  amount  rendered  on  tLe  sec- 
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ond  trial,  the  coets  of  the  first  trial,  the  costs  of 
the  second,  and  the  increased  costs. 

The  Building  Association  thereupon  appealed 
the  case  to  the  district  court,  and  tne  same  was 
heard  at  the  April  term,  1878,  on  the  agreed 
statement  of  facts  and  the  pleadings  in  the  case. 
The  district  <y>urt  hela  thax  Mrs.  Loomis 
had  a  lien  on  the  premises  prior  to  that  of 
the  Buildine  Association,  for  the  sum  of 
$200  and  {47.48  costs,  oeing  the  amount 
of  the  judgment  and  costs  of  the  first  trial,  and 
that  the  interest  on  the  1200  and  the  costs  ac- 
cruing between  the  first  and  second  trials  and 
the  increased  costs  of  issuing  execution,  <(:c.,  on 
the  judgment,  also  the  costs  of  the  second  trial, 
were  not  ^rior  to  the  mortgage  lien  of  the  Build- 
ing Association,  for  the  reason  that  the  mortgage 
was  filed  prior  to  the  time  the  second  trial  took 
place  and  the  increased  costs  were  made.  To  re- 
view this  judgment  the  present  proceeding  in 
error  was  instituted. 

LONOWORTH,  J. 

The  district  court  was  clearly  right  in  hold- 
ing that  the  costs  made  between  the  first  and 
second,  trials,  knd  the  increased  costs  for  issuing 
and  levyine  execution,  and  advertising,  were  a 
lien  upon  the  lands  of  the  judgment  debtor,  sub- 
Beqiient  in  order  of  priority  to  the  mortgage  of  the 
Buildine  Association.  As  to  the  costs  made  be- 
tween tne  first  and  second  trials,  they  Were  not 
adjudged  against  either  party  until  the  rendition 
of  the  second  judgment  of  which  they  formed  a 
component  part ;  as  to  the  costs  accruing  aiter 
the  second  judgment,  they  were  wholly  uncon- 
nected with  the  former  judgment  and  were  in- 
curred upon  final  process. 

A  judgment  lien  is  a  creature  of  the  statute 
and  dues  not  exist  except  by  its  authority.  By 
the  provisions  of  the  code,  such  lien  attaches 
upon  the  debtor's  lands  and  tenements,  on  the 
first  day  of  the  term,  at  which  such  judgment  is 
rendered:   in  no  case  does  it  antedate  tne  term^ 

A  pending  ^tion  may,  it  is  true,  afiSsct  the 
title  to  land  from  the  time  of  its  commencement; 
but  this  is  wholly  disconnected  with  the  subject 
of  which  we  are  speaking  Such  cases  are  in 
the  nature  of  proceedings  tn  tvm,  and  directly  af- 
fect the  defendant's  tiUe  to  or  interest  in  the 
land.  With  no  propriety  can  such  pending  ac- 
tion, or  the  judgment  rendered  therein,  be  c^led 
a  lien  upon  the  land  in  dispute. 

The  judgment  of  Mrs.  Loomis  was  for  money 
only,  and  could  not  affect  the  land  otherwise 
than  in  being  a  charge  upon  it  as  provided  by 
statute.  The  statute  concerning  second  trials, 
(2  S.  &  C.  1160),  declares: 

''In  all  cases  where  a  party  Ugainst  whom  a 
judgment  is  rendered  obtains  a  second  trial  un- 
der the  act  to  which  this  is  amendatory  and  sup- 
plementary, the  lien  of  the  opposite  party  so  od- 
taining  such  second  trial  created  by  said  judg- 
ment shall  not  be  by  the  obtaining  of  such  sec- 
ond trial  removed  or  vacated,  but  the  real  estate 
of  said  party  so  obtaining  such  second  trial  shidl 
be  bound  in  the  same  manner  as  if  said  second 


trial  had  not  been  demanded  until  the  final  de- 
termination of  the  case." 

It  cannot  be  claimed  that  the  lien  of  the  first 
judgment  is  preserved  only  ''until  the  final  de- 
termination of  the  case,"  and  that  it  then  be- 
comes merged  in  the  lien  of  the  final  judgment. 
Since,  inasmuch,  as  it  could  not  be  asserted  until 
the  final  determination  of  the  case,  if  such  final 
determination  removed  the  /im,  it  would  be  an 
unavailable  and  valueless  thing,  and  the  statute 
asserting  it  an  absurdity. 

On  the  other  hand,  is  is  equally  unreasonable 
to  assert,  that  the  lien  of  the  second  judgment, 
when  rendered,  relates  back  to  the  term  of  the 
first  judgment.  The  statute  does  not  so  provide 
in  terms ;  nor  would  it  seem  reasonable  to  sup- 
pose that  the  legislature  intended  to  give  to  an 
action  for  the  recovery  of  money  only,  where  a 
second  trial  has  been  obtained,  the  effect  of  a  liepenr 
dens  binding  the  lands  of  the  defendant  to  answer 
any  judgment  which  may  be  rendered  in  the  fu- 
ture ;  an  effect  which  no  other  action  for  the  re- 
covery of  money  has. 

The  statute  regulating  the  lien  of  a  judgment, 
vacated  bv  an  appeal  to  the  district  court,  is 
worded  substantially  like  that  under  discussion, 
and  under  it  this  court  has  held,  that  the  lien  of 
a  judgment  so  vacated  has  precedence  ct  a  lien 
attaching  during  the  pendency  of  the  suit  in  the 
district  court.  Moore  v.  Rittenhouse,  15  O.  S.  R. 
810. 

If,  upon  the  second  trial,  the  defendant  re- 
covers judgment,  or  if  the  plaintiff  recovers  a 
a  judgment  less  in  amount  than  that  formerly 
obtained,  this  will  operate  as  a  satisfaction,  com- 
plete or  pro  tantOf  but  it  cannot  be  said  that  it 
affects  the  lien  as  such. 

We  are  therefore  clearly  of  opinion,  that  the 
district  court  was  right  in  deciding  that  the  lien 
of  the  ^rst  judgment  had  precedence  of  the  mort- 
gage.   We  are  equally  clear,  however^  that  the 
court  was  wrong  in  holding  that  the  interest  on 
the  judgment  was  postponed  to  the  mortgage 
lien.    The  right  of  the  judgment  creditor  to  in- 
terest is  derived  from  the  judgment  itself.    It  is 
part  and  parcel  of  it  as  much  as  the  principal 
sum  therein  adjudged  to  be  due  him,  and  the 
lien  of  the  judgment  covers  both. 

Freeman  in  his  work  on  judgments  says : 

"The  lien  of  the  judgment  includea  all 
amounts  for  which  execution  may  properly  iasue. 
In  the  absence  of  any  statutory  provision,  inter- 
est could  only  be  recovered  by  an  action  on  the 
judgment,  and  was  therefore  no  lien  until  it 
merged  into  the  second  judgment.  But  in  all 
cases  where  the  statute  has  provided  for  the  col- 
lection of  interest  bv  execution,  it  is  as  much  a 
lien  as  the  principal  recovered." 

Freeman  on  Judgments,  marginal  page  841. 

This  we  take  to  l)e  a  correct  statement  of  the 
law. 

We  think  that  the  judgment  of  the  district 
court  should  be  so  far  mcxiified  as  to  alloir  the 
plaintiff  in  error,  as  the  first  lien  upon  the  land 
m  dispute,  the  amount  of  her  first  judgment, 
($200  damages  and  $47.48  C06t9),  with  intenet 
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thereon  from  the  first  day  of  the  term  when 

rendered. 

In  other  respects  the  decree  should  be  affirmed. 

Judgment  accordingly. 

[This  case  will  appear  in  87  0.  S.] 
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Wm.  Dille 

V. 
LOBXNZO  R.  LOVELL  AND  OTHERS. 


December  13, 1881. 

In  an  action  xo  reoover  damages  for  aasaalt  and  battery, 
where  an  iasue  was  Joined  on  an  answer  Justifying  the 
aUoged  trespaaa,  the  oourt  allowed  defendant  to  begin 
and  cloae,  in  onering  testimony  and  In  the  argument. 

1.  That  nnleas  there  were  special  reasons  authorizing 
the  oourt  to  otherwise  direct,  the  right  to  begin  and  dose 
was  in^the  plaintiff. 

lativelvaoD ^ 

lorise  the  court  to  <^anffe 


2.  Unless  it  affirmatively  appears  that  special  reasons 
old  not  exist,  which  would  autnorice  the  court  to  change 
the  order  of  proceeding  at  the  trial,  or,  that  the  plaintiff 


was  prejudiced  thereby,  a  Judgment  for  the  defendant 
will  not  be  reversed; 

Error  to  the  District  Court  of  Athens  County. 

The  plaintiff  brought  his  action  against 
Thomas  Lioyell,  Sr.,  Thomas  Liovell,  Jr.,  and  Lo- 
renzo LfOvell,  to  recover  damages  for  assault  and 
battery. 

The  defendants  filed  separate  answers,  justify- 
ing the  alleged  trespass,  the  first  namea,  on  the 
ground  that  he  acted  in  defense  of  his  son.  the 
said  Lorenzo,  the  second,  that  he  acted  in  defense 
of  his  master,  the  said  Lorenzo,  who  alleged  that 
he  acted  in  necessary  self  defense. 

The  reply  denied  eacji  and  every  allegation  of 
each  of  said  answers. 

The  trial  resulted  in  a  separate  verdict  for 
each  of  the  defendants.  A  motion  for  a  new 
trial  wasoverruled.  Judgment  was  rendered  on 
the  verdict  and  a  bill  of  exceptions  taken  by 
plaintiff. 

This  judgment  was  affirmed  by  the  district 
oourt. 

Among  the  ^rounds  for  a  new  trial,  and  the 
only  one  saved  oy  the  bill  of  exceptions,  is,  that 
the  court,  on  the  trial,  and  against  the  objection 
of  the  plaintiff,^  allowed  the  defendants  to  open 
and  close,  both  in  the  introduction  of  testimony 
and  in  the  argument. 

It  appears  that  this  objection  was  made  before 
any  testimony  was  offered,  and  ag[ain,  id!ter  all 
the  testimony  was  closed  on  both  sides. 

None  of  the  testimony  is  set  out,  and  it  does 
not  appKBar,  that  there  were  not  speciid  reasons 
why  this  orde  wm  adopted  by  the  court,  nor  is 
there  anything  tending  to  snow  that  plaintiff 
was  prejudiced  by  the  onler  of  the  oourt. 

Johnson,  J. 

Did  thd  oourt  of  common  pleas  err  in  permit- 
ting the  defendants  in  error  to  open  and  close 
the  evidence  and  argument  of  the  case? 

"  When  the  jury  nas  been  sworn  the  trial  shall 

1  proceed  in  the  following  order,  unless  the  court 
or  tpecial  retuoM  otherunte  dtrseto." 

*  *  "  Third— The  party  who  would  be  de- 
feated if  no  evidence  were  given  on  either  side; 


must  first    produce    his   evidence."    Code,  Sec. 
266. 

Upon  the  issues  joined  in  the  case,  if  there  ex- 
istea  no  special  reasons  authorizing  the  court  to 
direct  a  different  order  of  proceeding,  the  plaint- 
iff was  entitled  to  begin  and  close. 

It  was  an  action  for  unliquidated  damages^  with 
pleas  in  justification  which  were  put  in  issue  by 
the  reply. 

Upon  such  issues,  both  reason  and  the  weight 
of  authority  is,  that  the  plaintiff  should  begin 
and  close. 

1  Oreenleaf  Ev.  Sec.  77  and  notes. 

t  Whart.  Law  of  Evidence  Sec.  353,  357  and 
358. 

Mercer  v.  Wall,  5  Ad.  4  El.  N.  S.  447  (5  Q.  B. 
447.) 

Pa^e  V,  Osgood,  2  Gray  (Mass.)  260. 

1  Phillips  on  Evidence,  "^  816  note  223. 

Conceding  th.is  to  be  so,  it  does  not  follow 
that  this  judgment  should  be  reversed. 

The  code  vests  a  discretion  in  the  court  ^  to 
change  the  order  of  proceeding  on  the  trial, 
which  may  be  exercised  where  there  are  special 
reasons  therefor.  For  aught  that  appears  such 
reasons  may  have  existed.  The  bill  of  excep- 
tions does  not  show  that  they  did  not.  Error 
will  not  be  presumed,  and  to  authorize  a  reversal 
on  the  ground  of  an  abuse  of  this  discretion  it' 
should  appear  that  the  party  has  been  preju- 
diced. 

Lord  Abinger  in  Huckman  v.  Fenice,  3  M.  & 
W.  516  correctly  states  the  rule  upon  this  point 
thus :  ^*  I  cannot  say  that  we  should  interfere  in 
a  very  doubtful  case;  but  if  the  decisioti  of  the 
judge  were  clearly  and  manifestly  wrong  the 
court  would  intenere  to  set  it  rig*ht.  This  is 
sometimes  a  very  important  matter,  and  a  de- 
parture from  the  usual  rule  might  be  attended 
with  serious  consequences." 

In  Geach  v,  Ingall,  14  M.  &  W.  97,  PpUock, 
C.  B.,  in  speaking  of  this  case  as  settling  the 
English  practice,  says ;  "  Where  it  is  clear,  that 
wrong  has  been  aone  by  the  ruling  of  the  judge 
at  JVSt  PnuSf  as  to  which  party  should  begin  by 
the  <mu8  of  proof  being. thereby  imposed  on  the 
wrong  partv,  the  court  in  banc,  will  interfere 
to  correct  tne  error." 

The  authority  to  ehange  the  order  of  proof  and- 
argument,  is  not  an  arbitrary  discretion,  but  de- 

¥9nds  upon  special  reasons  in  the  given  case. 
0  warrant  tnis  court  upon  error  to  reverse  for 
allowing  the  wrong  partv  to  assume  the  onus^  it 
must  appear  that  wrong  nas  b6en  done. 

This  is  the  object  of  a  bill  of  exceptions  where 
it  does  not  otherwise  appear  in  the  record. 

It  appears  that  each  party  offered  all  his  testi- 
mony, and  that  the  case  was  fully  argued  to  the 
jury  by  counsel  representing  each  side. 

For  aught  that  appears  the  verdict  was  sup- 
ported by  the  law  and  the  evidence  after  a  fiul 
and  fair  trial. 

In  every  stage  of  an  action,  the  court  must 
disregard  any  error  or  defect  in  the  pleadings  or 
proceedings^  which  does  not  affect  the  iubstantial 
rights  m  the  adverse  party,  and  no  judgment 
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Bhftll  be  teveraed  by  reasoii  of  such  error  or  defect. 
(Code,  Sec.  188.) 

We  hold  therefore  that  in  the  absence  of  any- 
thing in  the  record  to  the  contrary,  we  must  pre- 
Bume  that  the  court  had  special  reasons  for 
ek&nging  the  order  of  proceeding,  Dallas  v.  Fer- 
nea\i,  25  O  St.  635 ;  Courtright  v.  Staggers,  15  O. 
St.  611. 

This  principle  has  a  forcible  application  in 
t*ewster  v.  Gk)ddaid,  25  O.  St.  276,  mach  relied 
on. by  counsel  for  plaintifb. 

That  was  a  suit  on  a  promissory  note.  The 
answer  alleged  payment  in  full,  x^o  ^ply  was 
filed,  but  the  case  was  tried  as  if  the  plea  of 
payment  was  denied. 

The  court  erroneously  ruled  that  the  plaintiff 
had  the  ri^ht  to  open  and  close. 

The  plaintiff  crafored  the  note  and  rested  his 
case.  The  defendant  then  gave  evidence  tend- 
ing to  prove  payment  and  rested.  The  plaintiff 
then  gave  eviaence  in  rebuttal  tending  to  prove 
admissionsof  defendant,  that  the  note  haa  not  been 
paid.  The  defendant  then  offered  evidence  to> 
rebut  the  plaintiff 's  evidence  of  admissions,  but 
the  court  rejected  this  testimony. 

This  court  holds,  that  in  the  aosence  of  a  reply, 
the  defendant  was  entitled  to  a  iudement,  out 
that  the  parties  proceeded  upon  the  theory  that 
a  reply  had  been  filed  and  that  upon  this  sup- 
posed issue,  the  defendant  would  have  been  en- 
titled to  open  and  dose. 

The  jirai^ent  was  reversed  for  error  in  hold- 
ing otherwise,  and  in  rejecting  the  rebutting 
evidence  offered  by  defenciant. 

The  court  below  had  erred  in  two  particulars, 
in  allowing  the  plaintiff  to  open  ana  close  on  a 
plea  of  payment,  and  as  a  consequence  in  reject- 
ingdefenoants' evidence  in  rebuttal. 

The  defendant  #as  denied  a  right,  that  was 
luanifostly  prejudicial,  the  right  to  put  in  all  the 
testimony  he  had.  For  a  denial  of  this  rieht  the 
judgment  was  reversed.  In  the  case  at  oar,  no 
sucn  error  appears. 

Dragoo  v.  Whisner  31  Ohio  State  192,  simply 
holds,  that  in  an  action  for  an  assault  and  battery 
with  a  justificaton;  it  is  not  error  to  allow  the 
plaintiff  to  open  and  close. 

This  is  in  narmony  with  our  present  holding. 

Judgment  affirmeo. 

[This  case  will  appear  in  87  O.  S.] 
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RULES  OF  PRACmCE, 


Adopted  December  16, 1881. 

HUIiES    PBCnUAR    TO  THE   BUSINESS  OF  THE 

SUPREME  COURT. 

BULS  I.     SESSIONS  IN  TERM. 

The  reffular  public  sessions  of  the  Supreme 
Court  shall  be  held  in  the  Supreme  Court  Room, 
in  the  Capitol,  Tuesday  and  Thursday  of  every 
week  durine  the  term  of  the  Court,  commencing 
at  ten  o'clock  a.  m.  on  Tuesdays,  and  nine  o'clock 
a.  m.  on  Thursdays,  and  otkly  on  other  days  of 


ibB  week  by  special  assignment,  as  the  conveni* 
ence  of  business  mky  require  it. 

And  the  sessions  in  the  Consultation  Room 
shall  be  between  the  hours  of  nine  o'clock  a.  m., 
and  six  o'clock  p.  m. 

BULB  n.     OBDBB  OF  BUSINBSS. 

The  business  of  the  General  Docket  shaU  be 
proceeded  in  as  follows : 

1.  On  the  opening  of  Court,  on  the  first 
day  d  the  stated  term,  the  first  seventy-five 
causes  on  the  docket  wiU  be  called,  and  after- 
wards the  further  call  of  the  docket  will  be  pro- 
ceeded with  on  the  first  Tuesday  of  each  month 
during  the  session  of  Court  to  the  extent  of 
seventy-five  causes  more  on  each  daj^  in  the  or- 
der in  which  they  appear  on  the  docket,  pro- 
vided a  sufficient  number  have  not  already  been 
called,  to  occupy  the  attention  of  the  Court  dur- 
ing the  ensuing  month. 

2.  Any  cause  may  be  submitted,  however,  on 
behalf  of  either  or  both  parties  at  any  time,  wnat- 
evier  may  be  its  place  on  the  docket. 

3.  When  a  cause  is  called  on  the  docket,  and 
fieither  party  appears  in  person  or  by  attorney, 
it  shall  be  marked  submitted,  and  when  reached 
for  decision,  shidl  be  disposed  of  as  the  Court 
shall  deem  fit  and  proper,  according  to  the  state 
and  condition  of  the  cause. 

4.  Causes  will  be  taken  up  for  decision  in 
their  orfler  on  the  docket,  and  not  otherwise,  ex- 
cept on  motion  duly  filed;  and  for  special  reason, 
a  cause  may  be  taken  out  of  its  order  and  as- 
sigxied  for  hearine  or  decision  at  a  particular 
time,  as  authorizea  by  section  440,  Revised  Stat- 
utes. 

5.  Parties  desiring  to  be  heard  in  oral  argu- 
ment, must  notify  the  Court  of  that  fact,  and 
have  their  causes  set  for  oral  argument  at  the 
time  of  the  call  of  the  causes  on  the  docket,  if  not 

Ereviously  done;  otherwise  oral  argument  will 
e  considered  as  waived. 

6.  When  a  cause  is  reached  for  decision 
which  has  not  been  argued,  and  in  which  the 
plaintiff  or  party  having  the  affimative  has  filed 
no  printed  argument  or  brief,  as  required  by 
Rule  IV,  the  cause  will  be  dismissed,. remanded, 
or  otherwise  disposed  of,  at  the  discretion  ci  the 
Court. 

7.  The  sessions  cS  the  Court,  on  Thursday  of 
each  week,  will  be  devoted  to  the  business  ci  the 
motion  docket. 

8.  A  motion  for  leave  to  file  a  petition  in  er- 
ror shall  not,  without  special  leave  of  the  Court, 
be  orally  argued  beyond  fifteen  minutes  on 
either  side. 

9.  Each  party  shall  have  half  an  hour  for  the 
oral  argument  of  any  cause  or  matter  on  the  mo- 
tion docket  (except  those  specified  in  the  last  pre- 
ceding clause) ;  which  time  shall  not  bet  exoeeoed, 
unless  the  Court,  for  special  reasons  .to  be  me- 
signed  before  the  hearing,  shall  extend  the  time. 

10.  The  day  before  a  cause  is  to  be  heard  in 
oral  argument,  each  member  of  the  Courts  and 
the  Reporter,  must  be  furnished  with  a  l>rief 
statement  of  the  case,  and  the  points  intended  to 
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be  made  hj  oouneel  with  a  reference  to  any  stat- 
utory j)n>vi8ion8  or  adjudicated  cases  wbicn  may 
be  relied  on. 

BULS  in.     ORAL   ARGUMENT. 

When  a  cause  on  the  general  docket  is  argued 
orally,  the  time  allows  for  each  side  shall  not 
exceed  two  hours,  unless,  for  special  reasons  to 
be  adduced  before  the  argument  commences,  the 
Court  shall  extend  the  time. 

RULE  IV.      BRIEFS  AND  TRANSCRIPTS. 

No  civil  cause  will  be  heard  or  considered,  un- 
less the  plaintiff,  or  party  holding  the  affirma- 
tive, shall  have  causea  to  be  filed  with  the  Clerk, 
for  the  use  of  the  Court  and  Reporter,  ten  printea 
copies  of  so  much  of  the  record,  testimony  and 
documents  therein,  necessary  to  he  considered  by 
the  Court,  in  octavo  size,  pamphlet  form,  and 
suitable  for  binding,  with  index  and  marginal 
references  (the  cost  of  which  printed  copies  shall 
be  taxed  as  costs  in  the  cause),  and  shall  aUo 
have  filed  with  the  Clerk  a  like  number  of 
printed  copies  in  like  form  of  a  brief  or  argu- 
ment therein,  containing  a  tUUemtnt  of  the  que^ 
turns  preientedj  and  a  succinct  statement  <if  so  much  of 
the  cause^  referring  to  the  pages  of  the  printed  record, 
as  is  necessay  to  show  how  the  questions  arise^  with 
marginal  references  to  the  headings  and  points 
made ;  and  for  want  of  such  printed  copies,  un- 
less good  reason  be  shown  to  the  contrary,  the 
cause  may  be  dismissed  as  for  want  of  prosecu- 
tion. 

And  no  brief  or  argument  on  behalf  of  the  de- 
fendant or  party  hoBing  the  negative  will  be 
read  or  considered,  unless  it  be  printed  with  like 
references,  and  a  like  number  or  copies  filed  with 
the  Clerk. 

A  copy  of  the  printed  record,  and  briefs  or  ar- 
gument, shall  be  furnished  to  opposite  counsel  a 
reasonable  time  before  the  cause  will  be  heard. 

RVLE    V.      PRINTING   RECORDS,  ETC. 

It  shall  be  the  duty  of  the  Clerk,  on  the  writ- 
ten precipe  of  either  party,  his  or  their  atternev 
to  any  suit  pending  m  this  Court,  and  on  such 
party  depositing  with  the  Clerk  such  sum  of 
money  as  may  be  reasonably  necessary  to  defray 
the  expenses,  to  make  up  from  the  files,  in  proper 
order  to  be  printed  for  the  purposes  of  tne  hearing 
or  trial  of  tne  cause,  a  copy  or  the  pleadings,  ex- 
hibits, evidence  and  proceedings  therein,  pre- 
serving the  date  of  the  commencement  of  the  ao- 
tion  and  the  date  of  the  filing  of  each  pleading^ 
dispensing  with  the  formal  captions,  veiificf- 
tions  and  official  certificates,  wnere  the  same 
may  not  be  material  to  the  questions  to  be  adju- 
dicated, and  to  eause  to  be  printed  fifteen  copies 
thereof  Tor  the  use  of  this  Court  and  the  counsel 
in  the  cause ;  and  the  cost  thereof,  unless  other- 
wise ordered  by  the  Court,  shall  be  taxed  in  the 
cost  bill,  and  such  disposition  or  application 
shall  be  made  of  the  saia  deposit  as  to  tne  Court 
shall  seem  equitable.  Where  the  case  is  reserved, 
or  is  on  error,  the  matter  to  be  printed  shall  be 
prepared  bj  the  party  filing  the  precipe,  in  ac- 
oordance  with  Rule  Iv. 


RULE  VI.      POINTS  DECIDED. 

A  syllabus  of  the  points  decided  by  the  Court, 
in  each  cause,  shall  be  stated  in  writing  by  the 
Judge  assigned  to  deliver  the  opinion  of  the 
Court,  which  shall  be  confined  to  the  points  of 
the  law  arising  from  the  facts  of  the  cause  that 
have  been  determined  by  the  Court. 
-  And  the  syllabus  shall  be  submitted  to  the 
Judffes  concurring  therein,  for  revisal,  before 
publication  thereof;  and  it  shall  be  inserted  in 
the  book  of  reports  without  alteration,  unless  by 
the  consent  of  the  Judges  concurring  therein. 

RULE  VIL      APPLICATIONS  IN   ERROR. 

When  an  application  for  lea  veto  file  a  petition 
in  error,' has  been  made  in  vacation  to  a  Judge 
of  the  Supreme  Court  and  disallowed,  lio  other 
application 'therefor  shall  be  made,  except  to  the 
Court  in  session. 

RULE  Vin.      NOTICE    OF    APPLICATIONS    IN    ERROR. 

In  cases  where  leave  to  file  a  petition  in  error 
is  reauired  by  either  the  Court  when  in  session 
or  a  Judge  thereof  in  vacation,  notice  in  writing 
of  the  intended  application,  briefly  specifying 
the  errors  relied  on,  shall  be  given  to  the  adverse 
party,  or  his  attorney,  at  least  ten  days  when 
made  to  the  Court,  and  five  days  when  made  to 
a  Judge^  before  the  application  shall  be  acted  on, 
unless,  m  view  of  special  circumstances  attend- 
ing the  case,  the  Court  or  Judge  should  deter- 
mine that  justice  required  the  time  of  such  no- 
tice to  be  abbreviated  or  such  notice  to  be  dis- 
pensed with. 

A  copy  of  such  notice  with  proof  of  the  service 
thereof;  shall  accompany  the  application. 

RULE  IX.      PAPERS  IN  RESERVED  CASES. 

When  a  cause  shall  be  reserved  in  a  District 
Court,  to  be  sent  to  the  Supreme  Court  for  decis- 
ion, an  entry  of  the  reservation  shall  be  made 
on  the  journal  of  the  District  Court ;  and  the 
papers,  with  a  certified  copy  of  the  entry  of  reser- 
vation, shall  be  sent  to  the  Clerk  of  the  Supreme 
Court  at  Columbus;  Prowded,  hoicever,  That  copieis 
of  any  or  all  of  the  original  papers  may  be  sent, 
instead  of  the  original  papers,  when  the  District 
Court,  on  motion  of  eitner  party,  so  direct. 

The  papers  may  be  sent  by  the  counsel  of 
either  party,  who  shall  give  his  receipt  to  the 
Clerk  of  the  District  Court  for  the  same. 

Before  being  delivered  to  the  counsel,  the  Clerk 
of  fhe  District  Court  shall  seal  them  up  and  di- 
rect them  to  the  Clerk  of  the  Supreme 
Court  at  Columbus.  If  the  cause  be  reserved 
more  than  thirty  days  before  the  term  of  the 
Supreme  Court,  the  papers  shall  be  filed  with  the 
Clerk  at  Columbus  on  or  before  the  first  day  of 
the  term.  If  reserved  within  thirty  days,  they 
shall  be  so  filed  on  or  before  the  eighth  day  of 
the  term;  upon  default  in  either  case,  they 
shall  not  be  filed  without  leave  of  the  Court. 

If  they  be  not  filed  at  the  term  of  the  Supreme 
Court  next  after  the  reservation,  the  cause  shall 
be  proceeded  with  in  the  District  Court  as  if  it 
baa  not  been  reserved. 
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RULE  X.      RETURN  OF  PAPERS. 

After  the  decision  of  a  cause  in  the  Supreme 
Court,  in  which  a  final  record  is  not  required  to 
be  made  in  that  Court,  the  papers  shall  be  re- 
turned t«  the  Clerk  of  the  proper  Court ;  when 
so  returned,  the  Clerk  of  the  Supreme  Court 
shall  seal  them  up  and  direct  them  to  the  Clerk 
of  such  Court,  and  forward  them  as  said  Clerk  may 
in  writing  direct.  If  not  so  directed  within  a 
reasonable  time,  they  may  be  sent  by  express. 

RULE  XI.      FILES  OF  CASES  DISPOSED  OF. 

The  papers  in  cases  heretofore  or  hereafter  dis- 
posed of  (and  not  returned  to  the  counties  or 
withdrawn  by  leave  of  the  Court)  shall  be 
filed  away  in  convenient  packages  b^  the  Clerk, 
with  a  label  on  each  package,  on  which  shall  be 
written  or  printed,  **  Cases  Decided,"  "  Geiieral 
Docket,  or  '*  Motion  Docket,"  (as  a  the  case  may 
require,)  and  also  the  term  at  which  the  same 
were  disposed  of,  and  the  numbers  of  the  cases  in 
each  package ;  which  numbers  shall  correspond 
with  those  of  the  docket  of  said  term. 
.  The  papers  in  cases  on  the  Greneral  Docket 
shall  be  put  in  separate  packages  from  those  on 
the  Motion  Docket,  and  tne  papers  of  one  term 
shall,  as  far  as  may  be  practicable,  be  kept  in 
different  pigeon-holes  or  places  of  deposit  from 
those  of  any  other  term. 

RULE  Xn.      JURIES. 

.1.  Whenever  an  issue  of  fact,  which  the  law 
requires  to  be  tried  by  a  jury,  shall  be  joined 
in  proceedings  in  the  nature  of  quo  warranto,  or 
in  mandamus  in  the  Supreme  Court,  the  Clerk 
shall,  at  the  instance  ot  either  of  the  parties, 
make  out  a  venire  facias,  directed  to  the  Crier  of 
this  Court,  commanding  him  to  summon  from 
the  State  at  large  sixteen  jurors,  having    the 

2ualifications  of  electors,  to  appear  before  the 
6urt  at  the  dav  named  therein,  which  day  shall 
be  determined  oy  the  Court  before  the  issuing  of 
the  venire.  The  venire  shall  be  served  and  '  re- 
turned at  least  one  week  before  the  day  named 
therein  for  the  appearance  of  the  jurors;  and  the 
Crier  shall  attach  to,  or  incorporate  in  his  re- 
turn, a  list  of  the  names  of  the  jurors  sum- 
moned. 

2.  Challenges  for  cause  to  the  array  and 
peremptory  challenges,  may  be  made  by  either 
party,  as  is  now  provided  by  law  in  other 
cases,  and  the  valiaHy  of  SQch  challenges  shfidl 
be  determined  by  the  Court. 

If,  from  challenge  or  any  cause,  the  panel 
shall  not  be  full,  the  Court  may  order  the 
Crier  to  fill  the  same  from  the  bystanders 
or  neighboring  citizens  having  the  qualifica- 
tions of  electors. 

8.  The  jurors,  summoned  as  above  pro- 
vided^ or  such  of  'them  as  are  not  set  asidle  or 
challenged,  together  with  so  many  of  the  by- 
standers and  neigbborinff  citizens  having  the 
qualifications  aforesaid,  not  set  aside 
on  challenge,  as  will  make  up  the  number  of 


twelve,  or  if  the  whole  array  be  set  aside, 
twelve  of  such  bystanders  or  neighboring  cit- 
izens having  the  qualifications  aforesaid,  as 
may  not  be  set  aside  on  challenge,  shall  con- 
stitute a  jury  for  the  trial  of  said  issue  of  fact. 

4.  Each  juror  shall  be  entitled  to  the  same 
compensation  and  mileage  as  are  provided  by 
law  for  jurors,  in  civil  causes,  in  the  Coort  of 
Common  Pleas. 

RULE  Xin.   THE  MIKUTB  BOOK  AND  ITS  CONTENTS. 

There  shall  be  kept  by  the  Clerk  a  book,  to 
be  called  the  Minute  Book,  in  which  shall  be 
separately  entered  every  cause  and  mo- 
tion hereafter  docketed  in  this  Court,  except 
motions  in  pending  causes,  which  motion  shall 
be  noted  in  their  proper  causes,  but  shall  not  be 
separately  entered  in  said  book,  whether  the 
same  be  an  original  or  reserved  cause,  and 
also  the  date  of  docketing  the  same,  and  the 
payment  of  his  fees  and  by  whom  paid. 

He  shall  also  briefiy  note  therein  the  issuing 
and  date  of  all  process  sued  out  ot  this  Court, 
the  return  day  thereof,  when  returned, 
whether  served  or  not,  and  the  date  of  service, 
if  made ;  also,  under  the  proper  dates,  the  fil- 
ing of  all  pleadings,  depositions,  briefs,  or 
other  papers  that  maj^  be  filed  in  the  cause, 
in  this  Court;  and  bnefivnote  all  motions  in 
the  cause  that  may  be  placed  on  the  Motion 
Docket;  and  all  orders  and  Judgments  of  this 
Court  in  the  cause,  with  a  reference  to  the  jour- 
nal and  page  where  the  same  may  be  entered 
and  to  the  volume  and  page  of  the  complete 
record  thereof,  if  there  be  one. 

He  shall  also  note  therein  by  whom  and 
when  any  papers  may  be  taken  from  his  of- 
fice, and  when  returned. 

RULE  XIV.     WITHDRAWAL  OF  BRIEFS. 

After  a  cause  has  been  decided  and  reported, 
counsel  may  withdraw  manuscript  brien  from 
the  files. 

RULB  XV.  WHEN    RECORDS  ARE  TO  BE   C0MPLKTB3>. 

In  cases  decided  before  the  first  of  May  in 
any  term,  if  complete  records  therein  are  to  be 
made  in  this  Court,  they  shall  be  completed 
before  the  first  day  of  the  ensoing  October. 

RULE  XVI.      ADMISSION  TO  THE  BAR. 

1.  Applications  for  admisssion  to  the  Bar 
will  be  received  on  the  first  Tuesday  of  each 
month  when  the  Court  is  in  session,  and  at  no 
other  time. 

2.  At  the  commencemeut  of  each  term  of 
the  Court  there  shall  be  appointed  a  Commit- 
tee of  fifteen  discreet  and  judicious  attomevs 
and  counselors-at-law,  to  be  known  as  the 
Standing  Committee  on  Examinations,  whoee 
da^  it  wall  be  to  examine  all  applicants  for 
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admission  to  the  Bar,  any  three  of  whom  may 
condact  an  examination. 

3.  Examinations  shall  be  conducted  In 
open  Court,  or  by  two  Judges  thereof,  or  in 
tne  presence  of  at  least  three  members  of  said 
Standing  Committee^  and  each  member  of 
the  Committee  present  at  an  examination 
shall  report,  in  writing,  for  or  against  the  ad- 
mission o§  the  applicant. 

4.  No  applicant  shall  he  admitted  to  the 
oath  of  office  unless  a  majority  of  the  Exam- 
iners pieaent  shall  certify  that  they  find  him 
to  have  a  competent  knowledge  of  the  law 
and  to  have  a  sufficient  general  learning  to 
discharge  the  duties  of  an  attornev  and  coun- 
selor-at-law,  and  shall  recommend,  his  admis- 
sion. 

6.  If  the  applicant,  on  examination,  shall 
be  rejected,  he  shall  not  a^in  be  admitted  to 
an  examination  within  six  months  from  the 
date  of  such  rejection. 

6.  Except  as  provided  in  section  561  of 
the  Revised  Statutes,  each  applicant  must  pro- 
duce a  certificate  of  qualification  as  re<juirea  by 
section  560  of  the  Revised  Statutes,  signed  by 
his  preceptor ;  and  in  no  case  will  the  certifi- 
cate of  any  other  attorney  or  counselor-at  law 
be  received  unless  it  be  shown  by  the  affidavit 
of  the  applicant  that  his  preceptor  is  dead, 
or  that  nis  certificate  can  not,  tor  some  rea- 
son satisfactory  to  the  Court,  be  obti^ined. 
And  when  the  certificate  of  an  attorney  and 
counselor-at-law  other  than  the  preceptor  of 
the  applicant  is  produced,  it  must  show  that 
the  certifier  has  personal  knowledge  of  the 
length  of  time  the  applicant  has  been  engaged 
in  the  study  of  the  law,  and  the  name  of  ms 
preceptor. 

7  The  certificate  produced  in  conformity 
to  the  forej^ing  rule  shall  not  be  deemed  con- 
clusive evidence  of  the  facts  therein  stated ; 
but,  in  all  cases,  the  Court  must  be  satisfied  of 
\is  truth  before  the  applicant  will  be  admitted 
to  an  examination. 

8.  The  applicant  must  sustain  a  satisfac- 
tory examination  upon  the  law  of  real  and 
personal  property,  personal  ri jj^hts,  contracts, , 
evidence,  pleading,  partnerships,  bailments, 
negotiable  instruments,  principal  and  agent, 
principal  and  surety,  domestic  relations^  wills, 
corporations,  equity,  jurisprudence,  criminal 
la  iV„  and  upon  the  principles  of  the  Constitu- 
tion of  the  State  and  of  the  United  States. 

9.  Examinations  shall  be  conducted  both 
bjy  oral  and  written  or  printed  iterrogato- 
nes.  The  written  or  printed  interrogatories 
and  the  answers  of  the  applicant  thereto  shall 
be  submitted  to  the  Court  with  the  report  of 
the  Examiners,  and  shall,  together  with  the 


certificate  required  by  Rule  No.  6,  be  filed  and 
preserved  by  the  Clerk. 

Each  applicant,  upon  receiving  the  oath  of 
office,  shall  sien  a  roll  shewing  the  date  of  his 
admission  and  his  place  of  residence. 

RULB  XVII.      PETITIONS  IN  CRIMINAL  CAUSES. 

A  motion  for  leave  to  file  a  petition  in  error 
in  a  criminal  cause,  with  the  transcripts,  con- 
taining marginal  references,  together  with  the 
assignments  of  error,  shall  be  filed  with  the 
Clerk  at  least  five  days  before  the  same  shall 
stand  for  hearing,  unless,  for  good  cause 
shown  in  any  case,  the  Court  otherwise  order. 

RULE    XVm.      FILING  OF  MOTIONS. 

A  motion  cannot  be  filed  on  the  day  set  for 
its  hearing,  except  by  special  leave  of  the 
Court. 

RULE   XIX.      BRIEFS   ON  MOTION  FOR  LEAVE. 

A  motion  for  leave  to  file  a  petition  in  er- 
ror will  not  be  considered,  unless  counsel  for 
the  applicant  file  with  the  papers  in  the  case 
either  a  printed  or  plainly  written  brief  con- 
taining a  statement  of  the  questions  presented, 
and  short  statement  of  so  much  of  the  case  as 
may  be  necessary  to  show  how  the  questions 
arise. 

RULES 

OTHER   THAN   THOSE   PECULIAR   TO   THE   SU- 
PREME COURT. 

RULE  XX.      MAKING  UP  RECORDS. 

Records  of  cases  decided  shall  be  made  as 
follows : 

1.  In  all  cases  in  which  the  Supreme  Cour 
and  District ,  Court  have  original  jurisdiction, 
a  full  record  shall  be  made  up 

2.  In  cases  in  error  in  said  Courts,  no  rec- 
ords shall  be  made,  except  at  the  request  and 
costs  of  the  party  desiring  the  same  to  be 
done ;  but  the  papers  in  all  such  cases  shall  be 
carefully  preserved,  filed  and  labelled  in  pack- 
ages, numbered  with  corresponding  numbers 
upon  the  margin  of  the  journal  where  the 
final  orders,  respectively,  are  made. 

3.  In  every  case  reserved  for  decision 
(other  than  those  in  error),  if  an  order  or 
judgment  be  rendered  therein  by  the  Supreme 
Court  making  a  final  disposition  of  the  case,  a 
full  record  shall  be  made  up  bv  the  Clerk  of 
the  8upreme  Court,  and  no  full  record  therof 
shall  be  made,  in  the  District  Court. 

4.  In  eases  in  error  in  which  the  appellate 
Court  reverses  the  judgment  of  the  Court  be- 
low, and  orders  further  proceedings  below  to 
be  had  in  the  original  case,  the  record  after* 
ward  made  up  below  shall  contain  the  judg- 
ment of  reversal,  and  the  further  proceedings 
thereafter  had  in  the  Court  below ;  but  the 
files  of  the  appellate  Court,  upon  which  said 
order  of  reversal  was  had,  shall  not  be  recorded 
in  the  Court  below,  except  at  the  request  and 
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cotfta  of  the  party  desiring  the  saine  to  be 
done. 

IRULB  XXI.  ^  PKISBRYATION  OV  BBOOBBB  AHD  VZLVS. 

The  Clerk  of  the  Court  shall  be  answerable 
for  HI  records  belonging  to  his  office,  and  all 
papers  filed  in  the  Conrt ;  and  they  shall  not 
be  taken  from  his  custody,  unless  by  special 
order  of  Court,' or  on  the  written  consent  of 
the  attdrneys  of  record  for  all  the  parties ;  but 
the  parties  may  at  all  times  have  copies  on  pay- 
ing tiie  Clerk  therefor.  . 

BULB    XXn.      MAKDAMU8. 

A  writ  of  mandamus,  unless  otherwise  spec- 
ially ordered,  shall  be  served  on  or  before  the 
second  Monday  next  after  the  date  thereof; 
and  the  writ  shall  command  the  defendant,  or 
defendants,  to  return  and  answer  the  same  on 
or  before  tibe  third  Saturday  after  said  second 
Monday  at  the  place  of  the  holding  of  the 
Court,  to  be  named  in  the  writ. 

BULB  XXm.      CASBS    TAKBH    UHDBB    AUYISBHBHT 

ON  CIBOUIT. 

No  cause  in  the  Qistrict  Court  shall.be  re- 
versed and  taken  under  advisement  for  decis- 
ion in  another  county  on  the  Circuit,  except 
by  the  consent  of  both  the  parties  or  their 
counsel ;  and  in  such  cause  an  order  shall  be 
made  on  the  Journal  of  the  Court  that  the 
cause  is  so  taken  under  advisement  for  decis- 
ion in  a  county,  in  the  district  to  be  named. 

And  after  a  aecision  of  a  cause  on  the  Cir- 
cuit, it  shaJl  be  certified  back  and  entered  in 
the  Court  of  the  county  from  which  it  was 
taken. 

BULB   XXIV.       COKTIKUANCBS. 

In  all  applications  for  the  continuance  of  a 
cause  in  tne  District  Court,  and  for  a  second 
continuance  in  the  Common  Pleas,  on  the 
ground  of  inability  to  procure  the  testimony 
of  an  Iftbsent  witness,  the  ^arty  making  the  ap- 
plication shall  state  in  his  affidavit  ^hat  he 
expects  to  prove  by  such  witness,  and  also 
what  acts  of  diligence  he  has  employed  to  pro- 
cure the  testimony  of  such  witness ;  and  if  the 
Court  find  the  testimony  material,  and  that 
due  ^lieence  has  been  used,  said  cause  may 
be  continued, -unless  the  opposite  party  con- 
sent to  the  reading  of  such  affidavit  in  evi- 
dence ;  in  which  case  the  trial  may  proceed, 
and  said  affidavit  be  read  on  the  trial,  and 
treated  as  the  deposition  of  an  absent  witness. 

First  applications  for  continuance  in  the 
Common  rleas  ^lall  be  subject  to  such  regu- 
lations as  that  Court  shall  adopt. 

BULB  XXV.   BBCOBD  IK  CASBS  APPBALBD. 

In  cases  in  which  notice  of  appeal  is  entered 
in  the  Common  Pleas  and  perfected,  no  record 
shall  be  made  up  in  the  Court  of  Common 
Pleas,  except  at  the  request  and  cost  of  the 
party  dennng  the  same  to  be  done. 


The  forM^ing  rules  are  to  take  effect  from 
and  after  January  1, 1882* 

WHO  TO  BB  ADMITTBD  TO  BXAMIVATIOH. 

No  person  shall  be  adbiitted  to  such  ex- 
amination unless  he  is  twenty*one  yean 
of  age^  has  resided  in  the  State  for  the 
year  next  preceding,  and  is  a  dtixen  of  the 
u  nited  States,  or  has  declared  his  intention  of 
becoming  a  citizen  thereof;  nor  until  he  has 
producea  frpm  some  attorney  at  law  a  ccortifi- 
cate  setting  forth  that  the  applicant  is  of  good 
moral  character  and  that  he  has  regularly  and 
attentively  studied  law  durin|^  the  period  of 
two  years  previous  to  his  apphcation,  and  that 
he  believes  him  to  be  a  person  of  sufficient  le^ 
knowledge  and  ability  to  disdiarge  the  duties 
ot  an  attorney  and  counselor  at  law;  but  any 
person  residing  in  the  State,  or  coming  into 
the  State  for  the  purpose  of  making  it  his  per- 
manent residence,  upon  producing  satisfiustory 
evidence  that  he  has  studied  law  n>r  the  period 
of  two  vears  under  the  tuition  of  some  attor- 
ney at  law,  and  has  been  regularly  admitted 
as  an  attorney  and  counselor  at  law  in  some 
.  court  of  record  within  the  United  States,  or 
that  he  has  been  in  the  practice  of  law  in  Bomm 
one  of  the  States  or  territories  of  the  United 
States  during  the  period  of  two  years,  may  be 
admitted  to  such  examination  upon  producing 
satis&ctory  evidence  that  he  is  of  good  moriu 
character.    [55  v.  17,  §  8.  Bev.  St.  Sec.  660.] 

Nova  BT  THB  Glbbx.— The  f oUowIng  form  ocmtalns  aU 
that  to  VMommrr  for  the  oerUlloiile  mentiimsd  In  Bqle 

ZyiySeotioii  6: 

CERTIFICATB. 

Thereby  certffifj  That is  a  dtiaen  of  the  Untied 

Steteeandandof  the  Stale  of  Ohio;  that  he  has  i-eeided 
In  Mid  Stale  for  one  year  last  past ;  that  he  is  OTsr  SI 
Titaisof  age.  of  good  moral  eharader:  that  he  has  rem- 
larly  and  attentively  stndied  law  nnaer  my  tnlUon  lor 
the  period  of  two  years  preVlons  tp  this  appUeallon  for 
admission ;  and  that  I  heUeve  him  to  be  a  peraon  of  sof - 
fUent  legal  knowledge  and  aUUty  to  disonarge  the  da- 
lles of  an  Attorney  end  Ooanselor-at-Ijaw.  and  would 
therefore  respeotfiuly  reoommend  his  admywlon  to  Im 
bar. 


Dated  at- 


AUomey-et-Lsw 


Where  the  application  is  made  by  an  attor- 
ney who  has  been  admitted  in  some  Conrt .  of 
record  within  the  United  States ;  in  addition 
to  evidence  of  such  admission,  the  fact  tiiat  he 
has  stndied  law  for  the  period  required  under 
some  attorney,  must  be  authenticated  by  the 
.certificate  of  such  attorney,  whose  t  sienature» 
if  unknown  to  the  Court,  must  be  authentica- 
ted by  the  certificate  of  the  clerk,  under  Uie 
seal  of  the  Court ;  and  also  that  the  certifier  is 
such  attorney  in  good  standing  at  the  bar. 
Where  two  years'  practice  is  reued  on  as  the 
ffround  for  examination,  such  practice  must 
be  certified  to  by  a  jud^  of  the  Court,  or  an 
attorney  in  good  standing  at  the  bar,  authen- 
ticated  in  like  manner. 
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as 


NOTICE. 


ThoHf  of  our  subflcriberH  who  hav«  ordered  Vol. 
36  Ohio  State  ReportB, and  have  not  yet  received 
the  same  will  please  8end  U8  their  nameR  at  once. 
While  awaiting  the  bookn,  the  ink  in  whii^h  our 
liRt  in  written  Wah  Romewhat  faded. 


We  publi»h  thin  week  a  case  of  the  greatent  im- 
portance to  thoee  who  dwell  within  the  Virginia 
Military  Ijand  DiRtrict  in  Ohio.  The  opinion, 
written  by  Circuit  Justice  Stanley  MatthewH,  is 
an  able  presentation  of  the  law  of  the  ease.  It 
follows  however,  the  masterly  argument  of  Hon. 
Wm.  Lawrence,  counsel  for  plaintiff,  which  we 
regret  we  can  not  publish  because  of  our  limited 
space. 


♦  •♦  - 


SUPREME  COURT  OF  OHIO. 


William  Bell  et  al. 
Arthub  B.  M(</Wnrll 


December  13,  1881: 

Hie  doable  ageiMnr  of  a  rMd  eRtate  broker,  whoaMain« 
to  aot  Ibr  both  parties  to  an  exchange  of  lands,  invofves, 
prima  foeU^  Inoonslfltent  dattes ;  and  he  oannot  recover 
compensation  .from  either  party,  even  upon  an  exprean 
promise,  nntU  It  Is  clearly  Mhown,  that  each  principal  had 
rail  knowledge  of  all  the  drcamstancsR  connected  with 
hla  employment  br  the  other  which  wonld  natnrBllj*  af- 
fect his  aotkm,  ana  had  asaented  to  the  doable  employ- 
ment. Bat  when  such  knowledge  sad  eoneent  are  nhown, 
be  may  recover  from  each  party. 

Error  to  the  District  Court  of  Mahoning 
County, 

The  original  action  was  brought  by  McConnell, 
a  real  estate  broker  to  recover  certain  commis- 
sions claimed  to  have  been  earned  in  making  an 
exchange  for  the  defendants,  now  plaintiffs  in  er- 
ror,  of  certain  real  estate,  to  wit :  certain  city 
lots,  with  one  Augustus  Neal,  for  certain  other 
real  estate,  upon  terms  satisfactory  to  the  defend;, 
ants,  upon  an  express  agreement  for  commissions 
at  the  rate  of  three  per  cent,  of  the  value  of  the 
property  exchanged. 

The  defendant  by  answer,  among  other  thines, 
alleged  that  before  the  allep^ed  employment  oy 
the  defendants,  the  plaintiff  had  been  employed 
by  said  Neal  to  sell  or  exchange  a  certain  farm 
of  Raid  Neal,  to  wit :  the  same  property  given  in 
exchange  to  defendants,  upon  such  terms  as 
might  bie  approved  for  an  agreed  compensation 
at  the  rate  oi  four  per  cent,  of  the  value  thereof : 
and  thatott  the  time  said  exchange  was  effectea 
said  Neal  had  no  knowledge  or  laformation  fA 


the  alleged  employment  of  the  plaintiff  by  de- 
fendants. 

The  plaintiff,  bjr  reply,  alleged,  in  effect,' that 
said  Neal,  at  the  time  said  exchange  was  neso- 
tiated,  had  knowledge  of  his  employment  by  the 
defen/lants. 

j      On  the  trial  testimony  was  offered  by  each 

!  party  tending  to  prove  the  issue  in  accordance 

with  thc>  respective  allegations ;  and  thereupon 

the  plaintifl  re(|uested  the  court  to  charge  the 

jury  as  follows : 

.  '^  That  if  the  jury  find  from  the  evidence  that 
said  defendants  employed  said  olaintiff  to  act  as 
their  agent  in  the  exchange  of  tne  property  men- 
tioned and  described  in  the  petition  for  the  farm 
of  Mr.  Neal,  located  in  said  township  of  Board- 
iiiun,  or  employed  him  to  aid  and  assist  in  such 
exchange,  and  agreed  to  pay  him  three  per  cent, 
commission  on  said  property,  and  at  tne  same 
time  knew  that  said  plaintiff  was  the  asent  of 
said  Neal  for  the  sale  or  exchange  of  saia  farm, 
and  that  he  was  acting  as  his  agent,  and  that 
said  defendant  assentra  thereto  and  agreed  to 
pay  said  commission,  and  that  said  Neal  knew 
that  said  plaintiff  was  acting  agent  of  said  de- 
fendant in  said  exchange,  and  assented  thereto, 
and  agreed  to  pay  said  plaintiff  the  commission 
stii)ulated  in  the  written  contract  of  agency,  said 
plaintiff  would  be  entitled  to  recover  in  this 
case,"  but  the  court  refused  to  charge  the  jury  as 
above  requested,  and  did  charge  as  follows : 

"  That  if  you  find  that  Neal  em^oyed  plaint- 
iff to  sell  or  exchange  his  &rm  in  Boardman  for 
cash  or  property,  and  agreed  to  pay  him  for  such 
services,  and  if  while  so  empHoyea,  defendants  Bell 
employed  plaintiff  to  find  a  purchaser  for  their, 
defendants;  city  property,  or  one  who  would  ex- 
change country  property  for  it,  and  if  plaintiff's 
duty  was  simply  to  brin^  the  binrer  and  seller 
together,  and  tor  that  sexvice  to  defendants  agreed 
to  pay  plaintiff  a  fixed  amount,  and  if  plaintiff 
performed  that  service  the  defendants  are  bound 
m  law  to  pay  said  amount  so  fixed,  even  though 
plaintiff  was  acting  as  agent  for  the  party — m 
this  case  Neal — so  introduced." 

"  But  I  say  to  you,  if  the  contract  between 
plaintiff  and  defendants  was  that  plaintiff  should 
sell  for,  or  assist  the  defendants  in  selling  or  ex- 
changinff  their  property,  and  did  so*  sefl  or  ex- 
change defendant's  property,  or  assist  them  in 
selling  it  to  or  exchanging  it  with  said  Neal 
while  he  was  also  acting  for  Neal,  or  assisting 
him  in  the  same  sale  or  exchange,  under  a  con- 
tract with  said  Neal  for  pay  as  part  of  said  Neal 
for  such'  service  so  rendered  him,  then  plaintiff 
is  not  entitled  to  your  verdict  in  this  case,  even 
though  both  Bells  and  Neal  were  aware  of,  and 
assented  to  said  plaintiff's  emplojrment  and  acts 
in  the  premises.^ 

'  Exceptions  were  taken  to  the  refhsal  to  charge 
as  requested  and  to  the  charge  given. 

Verdict  and  judgment  were  rendered  tor  the 
plaintiff  On  petition  in  error  the  judgment  of 
the  court  di  common  pleas  was  reversed,  and  this 
proceeding  was  prosecuted  to  reverse  the  judg- 
ment of  reversal. 
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McIlvainb,  J. 

This  case  presents  the  single  question :  Can 
a  real  estate  broker,  who  assumes  to  aid  both 
contracting  parties  in  making  an  exchange  of 
real  estate,  recover  compensation  for  his  services 
from  either,  upon  an  exi>re8s  promise  to  pay,  in 
a  case  where  each  principal  had  full  knowledge 
of  and  assented  to  the  double  employment  ? 

It  has  been  decided  (Rupp  v.  Sampson,  16 
Gray  398,  and  Siegel  v.  Gould,  7  Lans.  177)  and  it 
is  not  doubted,  that  such  broker  may  recover  from 
both  or  either  where  his  employment  was  merely 
to  bring  the  parties  together :  and  it  is  equally 
clear  upon  both  principle  and  authority,  that  in 
case  of  such  douUe  employment  he  can  recover 
from  neither^  where  his  employment  by  either 
is  concealed  irom  or  not  assented  to  by  the  other. 
Several  reasons  may  be  given  for  this  rule.  In 
law,  as  in  morals,  it  may  be  stated  as  a  princi- 
I>le,  that  no  servant  can  serve  two  masters,  for 
either  he  will  hate  the  one  and  love  the  other,  or 
else  he  will  hold  to  the  one  and  despise  the 
other.  Luke  16, 13.  Unless  the  principal  con- 
tracts for  less,  the  agent  is  bound  to  serve  him 
with  all  his  skilly  judgment  and  discretion. 
The  agent  cannot  divide  this  duty  and  give  part 
to  another.  Thereupon  by  engaging  with  the 
second,  he  forfeits  his  right  to  compensation  from 
the  one  who  first  employed  him.  By  the  second 
engagement,  the  agent,  if  he  does  not  in  fact, 
disable  himself  from  rendering  to  the  first  em- 
ployer the  full  quantum  of  service  contracted  for, 
at  least  tempts  himself  not  to  do  so.  And  for 
the  same  reason,  he  cannot  recover  from  .the  sec- 
ond employer  who  is  ignorant  <xf  the  first  engage- 
ment ;  and  if  the  second  employer  has  knowl- 
edge of  his  first  engagement,  then  both  he  and 
the  agent  are  guilty  of  the  wrong  committed 
against  the  first  employer,  and  the  law  will  not 
enforce  an  executory  contract,  entered  into  in 
fraud  of  the  rights  of  the  first  employer.  It  is 
no  answer,  to  say,  that  the  seoond  employer 
having  knowledge  of  the  first  employinent 
shoula  be  held  liable  on  his  promise  because  he 
could  not  be  defrauded  in  the  transaction.  The 
contract  itself  is  void  as  against  public  policy 
and  good  morals,  and  both  parties  thereto  being 
in  pari  cMieto,  the  law  will  leave  them  as  it 
finds  them.  Ex  dolo  mato  non  oritur  actio, 
.  The  non-liability  of  the  second  employer  hav- 
ing knowledge  of  the  first  employment  has  been 
maintained  m  the  following  cases :  Farnsworth 
V.  Hammer,  1  Allen  494 ;  Walker  v.  Osgood,  98 
Mass.  348 ;  Smith  v.  Townsend,  109  Mass. ;  Rice 
V.  Wood,  113  Mass. J  Bollman  v.  Loomis,  41  Conn. 
681;  Everhart  v.  Searle,  71  Pa.  St.  266;  Morri- 
son V.  Thompson,  9  Q.  B.  (L.  R.)  480.  But  in 
each  of  these  cases  it  is  strongly  intimated,  if 
not  distinctly  announced,  that  a  recovery  may 
be  had  by  such  agent,  where  he  acted  with  the 
knowledge  and  consent  of  both  principals.  In 
Lynch   v.  Fallon,  11' Rhode  Isl.  311,  the  same 

Seneral  doctrine  is  held,  and  it  is  said  that  a 
roker  acting  at  once  for  both  vendor  and  pur- 
chaser assumes  a  double  agency  disapproved  of 
by  law,  and  which,  if  exercised  without  the  full 


knowledge  and  free  consent  of  both  parties  is  not 
to  be  tolerated.  The  same  in  Meyer  v.  Hanchett, 
4^  Wiflb  246,  wherein  the  question  whether  such 
double  agency  is  eonaisftei^  with  public  polic}% 
though  exercised  with  the  consent  of  botn  par- 
ties i9  left  undecided ;  but  it  is  decided  that  mere 
knowledge  of  such  double  agency,  without  actual 
consent  on  the  part  of  the  principals,  will  not 
entitle  the  agent  -to  commissions. 

The  validity  of  such  contracts  of  double  agen- 
cy, where  all  the  principals  were  fuUy  advised 
and  consented  to  the  double  employment  was  more 
directly  before  the  courts,  and  affirmed,  in  the  fol- 
lowing cases:  35  N.  Y.  Sup.  Court  R.  189;  Rowe 
V.  Stevens,  53  N.  Y.  621 ;  Alexander  v.  N.  W.  C. 
University,  57  Ind.  466;  Joslin  v,  Cowee,56  N. 
Y.  626;  Adams  Mining  Co.  v.  Senter,  26  Mich. 
73;  Fitzsim^mons  v.  ^uth western  Ex.  Ox.  40 
Georgia  330;  Rolling  Stock  Ca  v.  RailroacU  34 
Ohio  St.  450;  Pugsley  v.  Murray,  4  E.  D.Smith 
246.  See  also  note  by  Bennett  to  Lynch  v.  Fal- 
lon, 16  American  Law  Register  333. 

Raisin  v.  Clark,  41  Ind.  158,  holds  the  contrary 
doctrine,  if  knowledge  and  consent  on  the  part 
of  the  first  employer  is  to  be  regarded  as  fully 

{>roved.  Other  cases  bearing  more  or  less  direct- 
or on  the  point  might  be  cited;  but  enough  are 
given  to  snow  a  want  of  harmony  in  the  deci- 
sions ;  yet  we  think  the  decided  current  of 
authorities  is  in  favor  of  the  validity  of  sudi 
contracts,  where  the  both  both  consenting  prin- 
cipals to  such  double  agency  is  clearly  proved. 

We  admit  that  all  such  transactions  should  be 
regarded  with  suspicion :  but  when  full  knowl- 
edge and  consent  of  all  parties  interested  are 
clearly  shown,  we  know  of  no  public  policjr,  or 

Erinciple  of  sound  morality,  which  can  oe  said  to 
e  violated.  It  seems  to  us  rather  that  public 
policy  requires  that  contracts,  fairly  enterra  into 
Dy  jMurties  competent  to  contract,  should  be  en- 
forced where  no  public  law  has  been  vi<dated  and 
no  corrupt  purpose  or  end  is  sought  to  be  accom- 
plished. True,  such  agent  may  not  be  able  to 
serve  each  of  his  principals  with  all  his  skill 
and  energy.  He  may  not  be  able  to  obtain  for 
his  vendor  principal  the  highest  price  which 
could  be  obtained,  or  for  the  purchaser  the  low- 
est price  for  which  it  could  be  purchased.  But 
he  can  render  to  each  a  service  entirely  bee 
from  falsehood  and  fraud — a  fair  and  valuable  8er> 
vice  in  which  his  best  iudgment  and  his  soundest 
discretion  are  fully  and  freely  exercised.  And  in 
such  case,  such  service  is  all  that  either  cf  his 
principals  contracted  for.  Undoubtedly,  if  two 
persons  desiring  to  negotiate  an  exchange  or  a 
oargain  and  sale  of  property,  they  may  airree  to 
delegate  to  a  third  person  the  power  to  fix  the 
terms,  and  no  suspicion  of  a  violated  public  jiol- 
icy  would  arise.    It  may  be  said  that  such  third 

Grson  is  an  arbitrator  chosen  to  settle  diflbrences 
tween  his  employers,  an  agency  or  office  great- 
ly favored  in  the'law.  And  so  it  is.  But  what 
is  the  distinction  between  that  employment  and 
the  one  in  the  present  case,  which  should  caoae 
the  law  to  favor  the  former  and  abhor  the  latter? 
I  can  see  none.    True,  in  the  case  put|  the  oon- 
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tracting  parties  deal  directly  with  each  other, 
and  in  the  case  at  bar,  their  minds  meet 
through  the  medium  of  a  third  person,  in  whose 
judgment  and  discretion  they  mutually  repose 
confidence.  His  judgment  and  discretion  are 
invoked  bv  each  to  aid  in  fixing  the  terms  of  a 
contract  oetween  them.  And  after  the  terms 
are  thus  adjusted  through  the  aid  of  their  mu- 
tual agent^  and  ratified  by  the  parties,  in  the 
free  exercise  of  their,  own  volitions,  to  hold 
that  the  relation  between  such  agent  and  either 
of  his  principals  is  in  violation  of  a  sound  pulv 
lic  pouchy  supposed  to  rest  cm  some  moral  al>- 
straction,  would  be  a  refinement  in  legal  ethics 
too  subtle  for  my  comprehension. 

Of  courHC,  to  relieve  .such  ilouble  agent  fn»m 
i<uspicion  that  inconsistent  duties  have  been  as- 
sumed, which  j^mafnrir  will  be  presumed,  it  is 
necessary  that  it  should  appear  knowledge  of 
Hvery  circumstance  connecterJ  with  his  employ- 
ment by  either  should  1)e  communicate^]  to  the 
other,  in  so  far  as  the  same  would  naturally  af- 
fect his  action ;  but  when  that  is  done,  and  free 
assent  is  eiven  by  each  principal  to  the  double 
relation  m  the  agent,  the  right  of  such  agent  to 
compensation  cannot  be  denied  on  any  just  prin- 
ci^e  ci  morals  or  of  law 

The  refusal  of  the  court  of  ciommoii  jileas  to 
charge  as  requested  and  the  second  proposition 
given,  if  not  plainly  in  ccmtlict  with  the  views 
above  expressed,  were  at  least  so  susceptible  of 
such  construction,  that  the  jurv  may  have  been 
misled.  Hence,  we  think  the  aistrict  court  did 
not  errin  reversing 'the  judgment. 

Jud^ent  of  district  court  afiirmed. 

[This  case  will  appear  in  37  0.  S.] 
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William  Howard,  Adm'r  &<■. 

V. 

Alexander  H.  Brower 

December  13, 1S61. 

U  A  verbal  promlae  in  the  alternative  to  oompensate  a 
paity  by  will,  either  in  land  or  Money',  is  within  Section  5 
of  the  autate  againwt  fraudu  and  peijnriea. 

2.  Where  the  agreement  aaed  on  ia  within  auch  atat- 
ute^  and  it  ia  fairly  to  be  inferred  frdm  the  petition  that 
it  ia  not  in  writing,  Uie  defenae  of  the  atatate  ia  available 
on  demnrrer. 

8.  A  verdict  cannot  be  regarded  aa  a  finding  of  the 
valne  of  aervioea  aa  upon  a  qHonlum  meruU.  where  the  case 
is  not  anbmitted  to  tne  Jury  for  auch  flnmng,  but  under 
inatmctioiia  to  aaaeaa  the  damagea  according  to  the  terma 
of  a  void  agreement. 

4.  Under  the  Act  of  April  18, 1870,  (87  O.  L.  118),  hua- 
band  and  wife  are  competent  witneaaea  for  and  agalnat 
each  other,  ezoapt  aa  to  the  matten  therein  apedfled. 
Weaterman  v,  Weaterman,  (25  0. 8. 500),  approved  and 
Mlowed. 

Error  to  the  District  Court  of  Clermont 
Coanty. 

The  original  action  was  brought  in  the  court 
of  common  pleas  by  defendant  in  error,  Alexan- 
der H.  Brower,  against  the  plaintiff  in  error  Wm. 
Howard  as  administrator  of  John  Kugler,  de- 


The  sabstance  of  the  cause  of  action  as  stated 
in  the  petition  is  as  follows ; 


^'  The  plaintiff  further  says  that  after  he  came 
of  age  the  said  John  Kugler  stated  to  the  plaint- 
iff that  he  could  not  do  without  his  seryices  in 
his  large  business  and  that,  if  plaintiff  would 
continue  with  him  in  his  business,  he  would 
pay  idaintiff  a  reasonable  salary,  from  year  to 
year,  and  would  also  provide  for  plaintiff  liber- 
ally out  of  his  estate,  by  his  last  will  and  testa- 
ment, at  least  to  the  amount  of  ten  thousand 
dollars,  with  real  estate  or  mone^. 

That  in  consideration  of  said  promise  and 
agreement  of  the  said  Kugler,  so  made  to  the 
plaintiff  after  he  became  of  age,  he  continued  in 
the  service  and  employ  of  the  said  Kugler  in  and 
'  about  his  said  business  of  milling,  distilling,  dry 
goods,  farming  and  stock  raising,  for  many  years, 
and  up  to  his  death  in  the  year  A.  £>.  1868. 
That  Raid  Kugler  died  intestate  and  without 
providing  for  said  i>laintiff,  &c. 

"  That  be  did  not  in  his  lifetime  provide  for  him 
the  HSLid  sum  of  ten  thousand  dollars  in  money 
or  real  estate,  or  any  part  thereof,  or  an^  other 
sum  in  lieu  thereof,  nor  has  his  administrator 
.since  his  death;  wherefore  plaintiff  asks  a  judg- 
ment for  $10,000  with  interest  from  January  4th, 
1868,  and  for  costs.'' 

The  petition  was  demurred  to  and  the  demur> 
rer  overruled.  The  answer  joined  issue,  and 
among  other  defenses  set  up  the  following : 

*'3d.  The  defendant  further  answering  sajrs, 
a.s  administrator  as  aforesaid,  that  each  andevery 
one  of  the  supposed  said  promises  made  by  the 
said  John  Ku^er  in  his  lifetime,  as  set  forth  in 
the  said  amended  petition  of  the  plaintiff,  are 
within  the  statute  of  frauds  and  penuries  of  the 
State  of  Ohio,  not  being  evidenced  by  any  writ- 
mg.' 

The  following  is  the  plaintiff's  reply  to  this 
defense : 

"  2d.  He  denies  that  the  promises  mentioned 
in  the  third  clause  of  said  amended  answer  are 
within  the  statute  of  frauds  and  penuries  of 
Ohio." 

On  the  trial  among  other  exceptions,  except 
ion  was  taken  to  the  ruling  of  the*  court  admit- 
ting the  wife  of  the  plaintiff  to  be  a  witness  in 
his  behalf. 

The  court  charged  the  jury,  among  other 
things,  as  follows : 

''  Sh.  The  plaintiff  is  required  in  this  case 
to  entitle  him  to  a  verdict  in  his^favor,  to  prove 
by  a  preponderance  of  testimony,  that  the 
agreement  set  forth  in  his.  petition,  was  made 
between  himself  and  the  said  John  Kugler,  and 
he  may  prove  this  by  anv  testimony  that  will 
show  or  ti^nds  to  show  sucn  agreement,  and  the 
testimony  bearing  on  this  question  of  contract 
between  Kugler  and  Brower,  that  has  been  sub- 
mitted to  you  is  for  your  consideration,  and  tou 
will  apply  it  to  the  case  and  determine  whetner 
or  not  a  contract,  such  as  is  set  forth  in  the  peti- 
tion, has  been  established  before  you  substanti- 
ally. 

''If,  however,  yon  find  from  the  proofii  that 
Brower  entered  into  the  service  of  Kugler  on  the 
distinct  agreement  and   in  consideration  that 
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Kugler  would  pajr  Brewer  a  stated  Halary  per 
year,  and  in  addition  therto^  that  for  his  ser- 
vices he  would  provide  for  him  in  his  will,  the 
sum  of  $10,000,  in  real  estate  or  money,  and  that 
Brower  did  in  fact  render  the  service  to  Kugler 
and  received  from  Kusler  his  stated  annual  sal- 
ary, but  Kugler  died  without  providing  any 
sum  to  nay  such  additionid  compensation  to 
Brower,  then  the  agreement  to  be  valid  need  not 
be  in  writing,  for  part  performance  takes  the 
agreement  out  of  the  statute  of  frauds. 

''  The  issue  now  before  vou  grows  out  of  an  al- 
leged contract  between  the  plaintift  and  John 
Kugler,  touching  the  services  to  John  Kugler  in 
his  lifetime.  It  is  that  plaintiff,  alle^'en  that  he 
entered  into  and  (."iontimied  in  the  service  of  John 
Kugler,  under  an  agreement  on  the  part  of  Kug- 
ler, assented  to  hjr.  plaintiff,  that  as  a  compensa- 
tion for  such  services  of  plaintiff  he  would  pay 
him  a  fixed  salary  from  year  to  year,  and  would 
at  his  death,  give  him  in  his  will  $10,rjOO  in  real 
estate  or  money;  that  he  did  render  the  services 
from  year  to  year  and  received  the  stated  com- 
pensation from  year  to  year,  but  that  Kugler  did 
not  provide  any  compensation  for  him  in  his 
will,  and  that  he  is  entitled  to  the  sum  of  $10,- 
000  in  part  consideration  of  his  servicen  and  for 
this,  suit  is  brought,  with  interest.'* 

The  trial  resulted  in  a  verdict  for  tht*  plaint- 
iff in  the  sum  of  $11,530.  A  motion  for  a  new 
trial  was  made  on  the  ground,  among  others, 
that  the  verdict  was  against  the  law  and  evi- 
dence ;  and  the  motion  being  overruled  a  bill  of 
escceptions  was  taken  emboiying  idl  the  evi- 
dence and  the  charge  of  the  court.  Motion  was 
also  made  in  arrest  of  judgment,  which  was  like- 
wise overruled,  and  judgment  rendered  on  the 
verdict. 

White,  J. 

Under  the  Code  the  origins/  action  is  one  for 
money  only.  Prior  to  the  adoption  of  the  Code, 
it  would  have  been  an  action  at  law  as  contra- 
distinguished from  a  suit  in  equity.  The  case 
is  not  one  calling  into  exercise  the  equity  pow- 
ers of  the  court. 

The  first  question  is  whether  the  contract  sued 
on  is  within  Section  5  of  the  statute  of  frauds 
and  perjuries.    S.  &  C.  659. 

The  statute  declares  that  no  action  shall  be 
brought  upon  any  contract  for  the  sale  of  lands  or 
any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  sucn  action  shall  be 
brought  or^  some  memorandum  or  note  thereof 
shall  be  in'  writing  and  signed  by  the  party  to 
be  charged  therewith  or  some  other  person  there- 
unto by  him  or  her  lawfuUv  authorized. 

The  contract  sued  om  and  which  the  plaintiff 
avers  he  accepted  ana  performed,  is  tnus  de- 
scribed in  the  petition : 

'*  The  plaintiff  further  says,  that  after  he  be- 
came of  age,  the  said  John  Kugler  stated  to  the 
plaintiff  tnat  he  could  not  do  without  his  ser- 
vices in  his  large  business :  and,  that  if  the 
plaintiff  would  continue  with  him  in  his  busi- 
ness he  would  pay  plaintiff  a  reasonable  Salary 


from  year  to  year,  and  would  also  provide  for 
plaintifi*  liberally  out  of  hiiif  estate,  oy  his  last 
will  and  testament,  at  least  to  the  amount  of 
$10,000,  eiiher  in  real  edute  or  moiietf.^' 

Brown  in  his  work  on  the  statute 
of  frauds,  in  speaking  of  contracts  in  which  a 
party  promises  to  do  one  of  two  or  more  things, 
(9tatute  applying  to  one  of  the  alternative  en- 

f^agements,  but  not  to  the  others,  uses  this 
anguage : 

-'It  is  manifest  that  of  sucn  alternative  en- 
gagements ns  action  will  lie  upon  that  one 
which,  if  it  stcxKl  alone  could  be  enforced  as  be* 
ing  clear  of  the  statute  of  frauds,  because  the 
effect  would  be  to  enforce*  the  other ;  namely,  by 
making  the  violation  of  it  the  ground  of  an  ac- 
tion.*' Brown  on  the  Statute  of  Frauds,  Sec.  152. 
And  in  Patterson  v.  Cunningham  it  is  laid  down 
that  a  promise  >)eiug  in  the  alternative  to  pay 
money  or  c*onve^'  lands  does  not  exempt  it  irom 
the  operation  of  the  statute,  12  Maine,  506.  .  See 
also  Crawford  r.  Morrell,  8  John.  253^  Van  Al- 
stine  r.  Wimple,  5  Cow.  162 ;  Goorlnch  v.  Nich- 
ols, 2  Root.  498.  The  principle  of  the  rule  hi 
that  where  the  contract  is  entire,  no  one  part 
being  severable  from  the  other,  and  part  of  it 
is  within  the  statute,  the  other  part  cannot  be 
forced. 

To  constitute  a  cause  <il'  ai^tion  on  the  agree- 
ment it  was  necessary  to  aver  a  breach  of  both 
alternatives  of  the  promise,  and  as  under  the 
statute  there  could  be  no  hrefl4^h  of  the  promise 
in  respect  to  the  land,  there  could  be  no  cauHe  of 
aA^tion  on  the  promise  in  respect  to  the  money. 

It  is  fairly  to  be  inferred  from  the  averments 
iij^  the  petition  that  the  agreement  sued  on  was 
not  in  writing ;  and  where  such  is  the  case  the 
defense  of  the  statute  of  frauds  may  be  made 
available  by  demurrer.  Randall  v.  Howard,  2 
Black.  U.  8.  686. 

Th(;  court,  therefore,  erred  in  overruling  the 
demurrer  to  the  petition.  But  if  the  objection 
had  not  appeared  on  the  petition  the  juagment 
could  not  TO  sustained.  The  answer  set  up  the 
statute  as  a  defense,  averring  that  the  supposed 
promises  sued  on  were  not  evidenced  by  any 
writing.  The  repl^  did  not  traverse  this  aver- 
ment. True,  it  denied  that  the  promises  were 
within  the  statute;  but  this  was  the  statement 
of  a  mere  legal  conclusion.  It  did  not  aver  that 
they  were  in  writing.  If  the  reply  had  any  ef- 
fect it  could  only  be  that  of  a  demurrer,  ana  as 
such  it  could  not  be  well  taken. 

The  verdict  cannot  be  sustained  as  a  ftndii^^ 
of  the  value  of  the  plaintiff's  service  as  upon  a 
qwxniwm  meruit  The  case  was  not  submitted  to 
the  iury  upon  that  view  of  the  law. 

The  court  charged  the  jury  in  eflect,  that  to 
entitle  the  plaintiff  to  recover,  he  must  prove  the 
the  making^  of  the  agreement  set  out  in  the  peti- 
tion :  that  if  such  agreement  was  proved  H  was 
valid,  and  the  rights  of  the  parties  were  to  be 
determined  by  its  terms^  but  this  predudee  aU 
idea  of  a  finding  by  the  jury  of  the  value  of  the 
plaintiff's  services  as  upon  a  9iiar"~  ~^ 
meruit  in  the  absence  of  such  an  agreement. 
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Thboiily  remaining  i^uestion  we  deem  it  neees- 
•Htn  lo  notice  is  the  ruling  of  the  court  in  allow- 
ing the  j^laintifif's  wife^to  be  examined  as  a  wit> 
Qe»8.  The  question  arises  under  the  act  of  April 
18,  1870,  (67  0.  L.  113),  and  was  decided  in 
Wticjterman  v,  Westerman,  (26  Ohio  S»  600),  in 
aci^rdance  with  the  ruling  of  the  court  below. 
Ft  is  contended  by  counsel  for  plaintiff  in  error 
that  the  decision  in  that  case  is  wrong,  and  nu- 
merous authorities  are  cited  to  show  the  grounds 
Hi  common  law  upon  which  husband  and  wife 
«\'ere  excluded  from  being  witnesses  for  or  against 
♦'ach  other.  We  do  not  question  the  correctness 
of  the^e  authorities:  but  the  case  referred  to  was 
decided  uixm  the  rx>n8truction  of  the  code  and 
its  aiiiendments,  which  regulates  the  whole  su>>- 
ject  of  the  competency  of  witnesses  in  civil  cases. 
We  are  still  satisfied  *  that  the  detMsion  in  West- 
t^rman  v.  Westerman  is  correct. 

Judgments  of  the  district  court  and  of  the 
'Xiurt  of  common  pleas  reverseti,  verdict  set  aside, 
demurrer  to  the  petition  sustained ;  and  ctause 
remanded  to  the  court  last  named. 

DISSENTING   OPINION  BY. 
Johnson,  J. 

I  am  una]>le  to  concur  in  the  tirst  point  of  the 
syllabufl  as  anolied  to  the  facts  stated  in  the  p<v 
tition  and  admitted  bv  the  demurrer. 

It  is  alleged^  in  1833  when  plaintiff  was  lifteeu 
vears  of  old,  his  father  hired  him  to  Kugler  till 
he  came  of  age.  In  consideration  of  the  services 
to  be  rendered,  Kugler  promised  to  support  and 
educate  him,  and  when  ne  should  arrive  at  ma- 
jority Kugler  was  to  set  him  up  in  business. 
This  contract  he  performed,  but  instead  of  setting 
him  up  in  business  as  he  had  agreed,  Kugler 
stated  to  the  plaintiff  that  he  could  not  do  with- 
out his  service  in  his  business,  and  if  he  would 
continue  with  him  he  would  in  addition  to  a  rea- 
sonable salary  from  year  to  year,  provide  for 
plaintiff  out  of  his  estate,  by  his  last  will  and 
testament  at  lead  to  the  amouni  of  ten  thoiua'nd  dM- 
loTBy  either  in  real  etUUe  or  vnomey.  This  was  in  1841. 
The  plaintiff  on  his  part  agreed  to  this  contract, 
and  continued  in  his  service  until  Kugler's 
death  in  186& 

The  breach  alleged  is,  that  Kugler  neither  ,  pro- 
vided by  will  for  payment  in  money  or  in  real 
estate,  nor  otherwise  paid  said  amount.  This 
action  is  to  recover  said  sum  of  ten  thousand  dol- 
lars, with  interest  from  the  date  of  Kugler's 
death.  This  was  a  contract  to  pay  at  least  ten 
thousand. dollars  in  real  estate  or  money.  The 
option  was  in  the  promisor,  he  in  terms  bound 
himself  to  compensate  the  plaintiff  at  least  to 
the  amount  of  ten  thousand  doUars,  but  reserved 
the  election  of  doing  so  in  either  of  two  ways.  It 
was  to  be  done  by  a  will.  He  died  intestate,  nor 
did  he  elect  which  mode  of  payment  he  wohld 
adopt.  Thus  in  contemplation  of  law,  he  elected 
not  to  pay  in  land  and  left  the  debt  to  be  other- 
wise |>aia.  The  majority  of  the  court  now  holds 
that  inasmuch  as  one  or  the  modes  reserved  by 
himself  to  discharge  this  obligation,  to  wit : 
payment  in  huid,  is  within  the  statute  of  frauds, 


therefore  no  action  will  lie  to  enforce  the  other 
alternative,  to  wit :  payment  in  money  though 
not  witliin  the  statute,*and  though  the  contract 
has  been  fully  executed  by  the  plaintiff.  While 
it  i^  conceded  the  plaintiff  may  recover  for  the 
vdMe  of  these  services  upon  a  qwinlum  meruit^  yet 
it  is  said  he  cannot  sue  on  the  alternative 
clause,  not  wiihin  the  statute,  because  the  other 
alternative  is  witiiin  the  statute. 

It  must  not  he  forgotten  that  this  was  a  money 
contract  for  services  to  be  rendered  and  whicn 
were  rendered.  The  parties  had  fixM  the  value 
of  these  services.  The  option  related  only  to  the 
mo^le  of  pavment  so  tha^t  at  Kugler's  death,  he 
owed  ten  tliousand  dollars  "  at  least "  which  he 
(^ould  discharge  in  one  of  two  ways,  either  to  pro- 
vide in  his  will  for  a  payment  in.  money,  or  of 
land  of  that  value.  It  was  not  a  contract  to  de- 
vise any  specific  tract  of  land,  but  to  pay  ten 
thousand  dollars  in  any  real  estate  he  chose  that 
was  of  that  value.  If  it  had  been  in  writing  an 
action  for  a  specific  performance  would  not  have 
lain  because  no  tract  of  land  was  specified.  For  a 
breach  of  such  a  contract  in  writing,  the  prom- 
isee could  only  recover  a  money  payment.  Where 
a  contract  is  eiUire  in  its  various  parts,  the  "dis- 
ability of  the  plaintiff  to  recover  on  one  of  those 
stipulations  manifestly  results,  not^from  the  fact 
thaJt  the  iUatnte  happens  tn  ttpply  to  the  remainder, 
but  from  the  tenor  of  the  agreement  by  which 
it  has  been  .shown  to  be  the  intention  ojthe  par- 
tii^a,  that  if  performed  at  all,  U  is  io  be  performed 
*  a»  a  u7io//?.*'  Brown  on  Statutes  of  Frauds  Sec. 
144. 

The  reason  for  the  rule  is,  not  because 
the  statute  of  frauds  happens  to  apply  to  one 
stipulation,  but  because  on  its  face  the  contract 
shows  it  was  the  intention  of  the  parties  that 
the  whole  contract  should  be  performed,  in  other 
words  that  it  is  not  |divisible.  When  the  reasoif 
of  the  rule  ceases,  the  rule  itself  ceases.  In  the 
case  at  bar  the  intention  was  not  to  pay  twicey 
nor,  to  do  tvx)  things,  in  land  and  money,  but  in 
one  or  the  other  at  his  election  to  the  amount  of 
ten  thousand  dollars.  If  one  alternative  was 
not  enforcable,  the  other  was.  To  allow  Kugler's 
estate  to  escape  liability  on  this  contract  on  the 

{ground  that  the  option  he  reserved  to  pay  in 
and  was  not  enforcable  because  not  in  .writing, 
is  making  the  statute  an  engine  of  fraud^  lather 
than  a  means  of  preventing  it.  The  opinion  of 
my  brother  White  relies  on  a  citation  irom  secr 
tion  162  of  Brown  on  Statute  of  Frauds. 
The  author  states  as  the  reason  for  the 
rule,  '^  that  it  is  manifedt  that  on  such  alterna- 
tive engagement  no  action  will  lie  on  that  one 
which  if  it  stood  alone  could  be  enforced  as  beingf 
clear  of  the  statute  of  frauds,  because  the  ^ect 
would  be  to  enforce  the  other  ;  nam/ebf,  bv  making  the 
niokuion  of  it,  the  grownd  of  an  action,"  The  rea- 
son thus  given  clearly  shows  that  the  learned 
author  is  speaking  of  alternative  propositions, 
whore  th^viciation  m  one  gives  a  rigfU  of  acUon  on  the 
other^  and  not  of  a  contract  to  do  one  of  two 
things  at  the  promisor's  option,^  when  both  are 
violated. 


308 


TEDB:    OHIO   liAW   JOUBNAL. 


Goodrich  v.  Nichols,  2  Root  498,  cited  by  the 
author  to  support  the  text,  illustrates  his  mean- 
ing. That  was  an  action  to  recover  $100  as  a 
pmaUy  idleged  to  be  forfeited  to  plaintiff  on  a  ver- 
oal  contract  to  conyey  lands  wnich  he  had  '  re- 
fused to  convey. 

Here,  the  right  to  an  action  for  the  penalty 
depended  on  a  breach  of  the  contract  to  convey, 
As  the  contract  to  convey  was  void,  the  action 
could  not  be  maintained,  as  it  would  be  to  make 
the  breach  of  this  void  promise  the  ground  of  ac- 
tion.   The  case  at  bar  is  not  analogous. 

Here  Kugler  violated  the  contract  to  pay  in 
money,  a  promise  not  within  the  statutes,  as 
well  as  the  one  to  pay  in  land.  The  right  of  ac- 
tion here,  is  not  founded  on  the  breach  of  the 
contract  to  pay  in  land,  but  for  failing  to  pay 
in  either  way.  This  case  therefore  does  not  sup- 
port the  application  made  of  the  text,  to  the 
case  at  bar. 

Neither  does  Van  Alstine  v.  Wimple,  5  Cow. 
162,  also  relied  on.  That  was  not  the  case  of 
two  aUemaHve  promises.  The  head  note,  which 
embodies  the  point  decided,  is,  ^  If  part  of  an 
efiiire  promise  oe  void  by  the  statute  of  frauds, 
the  whole  is  void :''  a    principle  not   disputed. 

Rice  V.  Peet,  16  Johnson,  503,  so  far  from  sus- 
.  taining  the  majority,  or  the  text  cited,  is  an  au- 
thority in  support  of  the  proposition,  that  a 
breach  of  a  verbal  contract  within  the  statute  of 
frauds,  cannot  be  made  the  foundation  of  a  right 
in  favor  of  the  other  party. 

That  was  a  verbal  agreement  to  exchange 
lands  on  which  plaintiff  delivered  a  note  of  a 
third  person  as  a  pledge  to  be  forfeited,  if  he 
failed  to  comply,  which  note  the  defendant  col- 
lected. 

The  suit  was  to  recover  the  money  (3ollected 
on  the  pledged  note.  It  was  held  he'  could  re- 
cover, as  the  verbal  agreement  to  exchange  lands 
beinff  void,  there  is  no  consideration  for  the  prom- 
ise that  the  note  should  be  forfeited.  No  right 
of  forfeiture  arose  from  a  refusal  to  exchange 
lands. 

This  case  rests  upon  the  same  principle  as 
Goodrich  v.  Nichols,  mpra^  namely,  that  the 
breach  of  a  verbal  contract,  within  the  statute, 
cannot  be  made  the  foundation  of  a  right. 

The  only  case  cited,  in  which  the  facts  and 
decision  support  the  text  relied  on,  is  Patterson 
V.  Cunningnam,  12  Maine,  5(^.  This  decision  is 
based  solely  on  authorities  cited,  neither  of  which 
sustains  it,  as  will  appear  from  a  learned  dis- 
cussion of  those  cases,  in  Rand  v.  Mather,  11 
Cush.  1. 

The  leadins  case  there  cited,  is  Lord  Lexing- 
ton i).  Clark,  2  Ventris.  223,  which  was  assump- 
sit, to  recover  $260  on  a  verbid  contract  to  pay 
$160,  the  existing  debt  of  a  third  person,  a  prom- 
ise within  the  statute,  and  also  -  to  pay  tuture 
rents,  not  within  the  statute.  It  was  held  to  be 
an  efntire  agreement  and  the  action  is  brought  for 
both  sums,  "  and  indeed  could  not  be  otherwise 
without  a  variance  from  the  promise." 

So,  Chater  v.  Becket,  7  Term  R.,  197,  was  where 
there  there  was  a  promise  to  pay  the  debt  of  an- 


other, which  is  void,  and  also^  to  do  some  other 
thing.  It  was  held  that  it  was  an  indivisible 
contract  which  the  plaintiff  could  not  separate. 
Numerous  cases  might  be  cited  of  this  character, 
but  they  utterly  fail  to  establish  this  as  the  rule, 
where  contracts  are  not  entire,  as  where  there  is 
a  promise  to  do  one  of  two  distinct  things,  one 
of  which  is  valid. 

On  the  other  hand,  it  i^  well  tattled  that  a 
contract  which  is  not  an  entiret}^  but  consists  of 
two  or  more  independent  stipulations  or  prom- 
ises, capable  of  severance,  one  of  which  is  inval- 
id, that  fact  will  not  permit  tht>  enforcement  of 
the  other. 

Ohio  ex  rel.  Laskey  v.  Boar(|  of  Education,  35 
O.  St.  519,  was  a  contract  to  pay  a  debt,  with 
lawful  interest,  and  also  a  promise  to  pay  usuri- 
ous interest,  all  based  on  a  single  promise  of  the 
relator.  It  was  held  that  the  plaintiff' could  re- 
cover on  the  valid  promise. 

In  Widoe  v.  Webb.  20  Ohio  8t.  i:i5,  it  was  held 
that  ^' where,  for  a  legal  consideration,  a  party 
undertakes  to  do  one  or  more  acts,  and  some  of 
theih  are  unlawful,  the  (^ntract  is  gjood  for  as 
much  as  is  lawful,  and  void  for  the  residue." 

So.  ^4f  one  bi-anch  of  an  alternative  becomes 
impossible,  so  that  the  proiuiser  has  no  longer  an 
election,  tiiifi  dacft  iwi  (tretivy  hU  (Migation^  unless 
the  contract  expressly  so  providf^s,  bulheis  maw 
bound  toperfivriii  the  titfuT  fiUetnntiv(\'  2  Parsons  on 
Contracts  *  157. 

In  Stevens  v.  Webb,  C.  x  P.  «U,  it  was  held 
that  if  an  agreement  is  in  the  alternative,  and 
one  branch  cannot  by  law  be  performed*  the 
party  is  bound  to  perfonn  the  other. 

In  State  v.  Ex'rs  of  Worthington,  7  Ohio  Pr.  1, 
p.  171,  it  was  held  that  an  aUernative  oomtroA  to 
pay  inoney  or  convey  Imvd  in  a  certain  event,  is  not 
discharged  by  the  death  of  the  promisor,  render- 
ing  it  impracticable  to  convey  the  land.    Thia 
action    was  on  the  i^pvcial  cfrntra/d  to  recover  the 
money  alternative.    It  was  insisted  there,  aaitia 
here,  ''that  when  a  contract  is  in   alternatiyes, 
one  of  which  becomes  impossible  by  act  of  God« 
the  obligor  is  released  from  the  discnarge  of  the 
other.'*    But  the  Court  held  otherwise,  quoting 
from    Pothier   on  Obligations,  |'where    seyerml 
things  are  due  under  an  alternative,  the  extinc- 
tion of  one  does  not  extinguish  the  obligation.*^ 
The  Court  adds :  ''It  would  be  indeed  startling 
to  the  good  sense  of  an  honest  man,  if  one  who 
contracted  to  do  one  of  two  things,  need  to  do 
neither  if  unable  to  do  both.'' 

To  the  same  effect  is  The  State  r.  C/oUins,  H 
Ohio  26. 

The  text  books  sajr:  ''If  the  promise  be  to  mt 
money  at  a  certain  time,  or  deliver  oertain  chat- 
tels, it  is  a  promise  in  the  alternative :  and  the 
alternative  oelpngs  to  the  promises  He  may  do 
either  the  one  or  the  other,  at  his  election ;  nor 
need  he  make  his  election  until  the  time  when 
the  promise  is  to  be  performed ;  hut  after  that  Am^ 
haspaMed  uMout  dectum  on  hispartjihepronumr  hag 
an  absolute  right  to  the  moneyjOnamay  brtna  hie  action 
for  ti"  2  Parsons  on  Contracts,  *651  and  note  (O). 

In  support  of  the  foregoing  principles  I  «te 
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the  following  cases  whioh  are  more  or  less  direct- 
ly in  point : 

Mobile  Marine  Dock  Co.  v.  McMillen  A  Son,  81 
Ala.  711. 

Wood  V.  Benson,  2  Tyner  98,  a  leading  case. 

Wiley  V.  Shoemaker.  2  Green  (Iowa)  §06. 

Townsend  v.  Wells,  8  Day  827. 

VanHooser  v.  J^an,  8  Scam  889. 

ExiMtrte  Littleionn,  8  Mon.,  Dea  A  DeGex  182. 

Choice  V.  Moseley,  1  Bailey  186. 

Rand  v.  Mather,  11  Cush.  1.  This  case  is  val- 
uable as  a  discussion  of  the  cases,  and  the  reasons 
for  the  distinction  between  entire  and  severable 
stipulations,  where  part  is  within  and  part  with- 
out the  statute.  It  fully  supports  the  principle 
here  claimed. 

The  conclusion  reached,  is:  That  when  one 
verbally  promises  to  pay  a  sum  of  money  agreed 
upon.  *^fn  real  estate  or  tn  tium^,"  at  the  promis- 
er's  election,  on  performance  by  the  other  of  his 
part  of  the  contract,  and  the  time  of  such  pay- 
ment is  supposed  to  pass  without  his  makins  his 
election  or  performing  either  alternative  of  his 
promise,  the  other  party  having  fully  pei  lormed, 
the  sum  agreed  on  becomes  payable  in  money, 
and  an  action  on  the  contract  to  recover  the 
money  agreed  on  may  be  maintained,  although 
the  altemative  to  pay  in  land  is  within  the  stat- 
ute iA  frauds. 

[This  case  will  appear  in  87  0.  8.] 

CIRCUIT  COURT,'  l/.  D.,  OHIO,  W.  D. 
Chambeblain  v.  Mabsh!all  akd  othebs. 


JDjuUy^BiU  Quia  Timet^RequisUeB  qf.—ln  order  to 
matntafn  a  biU  qois  timet,  the  complainant  most  have  a 
dear  legal  and  equitable  title  oonneoted  with  poeiomJon, 
and  the  pretended  title  or  risht  which  in  aUeged  to  be  a 
cloud  upon  his  title,  must  not  only  be  dearly  invalid  or 
Inequitable,  but  must  be  ench  as  may,  either  now  or  in 
the  fotuxe,  embarrass  the  real  owner  m  controverting  it. 

The  facts  of  the  case,  so  far  as  material  are  as 
follows ;  On  March  17, 1807,  Robert  Marshall, 
the  ancestor  of  the  defendants,  entered  a  Vir-' 
ginia  military  warrant  No.  1763,  for  one  hundred 
iftcres,  being  entry  No.  5275,  which  was  sarveved 
and  the  entry  and  survey  recorded  in  the  Sur- 
veyor's office  of  the  Virginia  Military  District  at* 
Chillicothe,  Ohio,  on  rTovember  ^,  1823,  and 
April  6, 1S24.  Tnis  entry  and  survey  were  for 
the  first  time  returned  to  the  Land  Office  in 
July,  1877.  and  a  patent  was  issued  January  25, 
1878^  in  the  name  of  the  United  States,  duly 
signed  by  the  President  and  countersigned  by 
the  Recorder  of  the  General  Land  Office,  grant- 
ing the  tract  described  to  the  defendants,  as  only 
heirs  at  law  of  Robert  Marshall,  deceased,  who  is 
recited  therein  to  have  been  the  assignee  d 
Robert  Alvery,  who  was  assignee  of  Firancis 
Turner^  the  soldier,  whose  service  in  the 
Vinpnia  line  on  continental  establishment,  is 
declared  to  be  the  consideration  of  the  grant,  and 
the  grant  therein  made  purports  to  be  in  pursu- 
ance of  the  act  of  Congress,  of  August  10, 1790, 
and  other  acts  of  Congress  amendatory  thereto. 
The  act  aforesaid  i3  entitled,  "  An  Act  to  enable 
the  offioers  and  soldiers  of  the  Virginia  line  on 


continental  establishment  to  obtain  titles  to  cer* 
tain  lands  Iving;  northwest  of  the  river  Ohio,  be- 
tween the  Little  Miami  and  Scioto." 

It  appears  from  the  records  of  the  office  of  the . 
Auditor  of  Logan  County,  that  in  the  list  of  lands  ^ 
in  that  county,  returned  delinquent  by  the 
treasurer  of  the  county  for  taxes  for  the  year 
1841^  with  the  interest  and  penalty  thereon,  in- 
cluding the  simple  tax  for  the  1842,  was  this 
tract  of  land  described  as  the  property  of  Robert 
Marshall — who  was  the  original  as  well  as 
present  proprietors-containing  100  acres  in  Perry 
township  listed  at  100  acres  and  delinquent  as  to 
$11.32  tax. 

Notice  was  given  that  the  tract  or  so  much 
thereof  as  necessary,  would  be  sold  at  the  Court 
House  in  said  county  on  the  last  Monday  in  De- 
cembef'(26th),  by  the  treasurer. 

It  further  appears  by  the  same  records  under 
date  of  February  27th,  1843,  that  on  December 
26th,  1842,  the  'county  treasurer  had  sold  the 
tract  as  above  described  to  Jeremiah  Asher,  the 
said  delinquent  sale  having  been  advertised  ac-. 
cording  to  law  for  four  weeks  in  succession  in . 
the  liMan  OaxetUj  a  newspaper  published  and 
printed  in  the  town  of.  bellefontaine,  in  said 
county. 

On  May  20th,  1845,  the  auditor  of  Logan 
County  executed  and  delivered  a  deed,  which  was. 
duly  recorded,  conveying  to  Jeremiah  Asher  the 
tract  so  sold,  described  as  100^  acres  of  land  and 
number  of  entry  5275,  that  was  charged  for  tax- 
ation to  Robert  Marshall's  name  and  situated  in 
Perry  Township.  This  deed  recites  that  the 
treasurer  of  saia  county,  on  the  last  Monday  in 
December,  (26),  in  the  Vear  1842,  did  sell  accord^ 
ing  to  the  provisionn  of  the  Statute  in  that  case 
maide  and  provided  to  Jeremiah  Asher,  the  said 
tract  of  land  for  the  taxes,  interest  and  penalty 
charged  thereon  amounting  to  $8.37.5,  which  were, 
paid  Dy  the  purchaser  and  that  more  than  two 
years  had  elapsed  from  the  time  of  said  sale,  and: 
the  tract  so  oold  had  not  been  redeemed,  and  that 
the  icertificate  of  sale  had  been  produced  to  him. 

On  August  6th,  1849,  Jeremian  Asher  sold  and 
conveyed  the  tract  to  Eliza  Ann  Chamberlain, 
wife  Gff  William  Chamberlain,  by  a  deed  duly  ex-, 
ecuted  and  recorded. 

In  the  fall  of  1849,  the  grantees  entered  into 
actual  possession  of  the  tract,  enclosed  it,  cleared 
it  in  part,  built  a  dwelling  upon  it,  cultivated 
andotnerwise  improved  it.  Tne  possession  has 
ever  since  been  kept  up  by  their  successors  in  the 
ttile,  the  present  complainant  deriving  title  by 
several  mesne  conveyances  from  them.  Since  thei 
fall  of  1849,  the  iXMsession  of  the  claimant  has 
been  with  that  of  his  predecessors  under 'color  of 
title,  adverse,  open,  notorious  and  uninterrupted^ 
Prior  to  that  time  the  tract  was  in  forest,  and 
not  reduced  to  any  actual  occupancy. 

On  November  20th,  1879,  the  defendants  in 
this  suit  commenced  in  this  court  their  action  at 
law  against  the  complainant,  to  recover  posses- 
sion <»  the  land  in  controversy. 

The  object  and  prayer  of  tne  bill  in  this  suit 
is  that  the  patent  be  cancelled,  and  perpetually  to 
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enjoin  the  prosecution  by  the  defendant  of  their 
action  at  law;  that  they  Be  required  to  relea4«e  and 
convey  all  claim  to  the  land  to  the  complainant, 
and  to  establis^h  and  quiet  the  title  and  po&i^eM- 
.sion  of  the  complainant. 

William  Lawrence,  of  Ohio,  for  plaintifl'. 

Jeremiah  Hall,  for  defendants 

Matthews,    rinuit  Justice. 

The  claim  of  the  complainant  in,  that  he  is  in 

fHissession  of  the  land,  with  a  complete  and  i>er- 
ect  equitable  title,  as  again^^t  the  defendants, 
which  he  has  a  right  to  have  established  and 
quieted  by  the  pnjcess  of  this  court. 

This  claim  is  based  on  three  grounds : 

1.  That  the  patent  of  January  2o,  1878,  is 
void,  there  being  at  that  time  no  law  in  force 
authorizing  its  issue,  and  that  consequently  the 
naked  legal  title  is  outstanding  in  the  United 
States. 

2.  That  the  tax  title  under  which   the  com- 

Slainant.  and  those  through  and  from  whom  he 
erived  title,  claim,  if  not  shown  by  the  proof 
to  l>e  ijufticient  and  valid,  will,  after  long  contin- 
ued adverse  possession,  under  such  circumstances 
as  are  shown  in  proof,  be  presumed  to  l>e  good. 

3.  That  a  similar  presumption  will  arise  that 
the  original  e<|uity  of  Robert  Marshall  under  his 
entry  and  .survey,  to  a  patent,  was  transferred 
and  conveyed  to  the  complainant  or  those  under 
and  thaough  whom  he  derives  title. 

'  It  is  obvious  that  this  bill  cannot  Ik?  supported 
as  a  bill  «/uf>i  iiniet,  as  known  to  the  equity  juris- 
prudence of  Chancery  Court?.  In  ilescribling  the 
grounds  of  that  jurisdiction,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Phelps  v. 
Harris.  101  U.S.  376,  sav; 

The  questions,  what  constitutes  such  a  cloud 
upon  the  title,  and  what  character  of  title  the 
complainant  himself  must  have,  in  order  to  au- 
thorize a  court  of  eouity  to  assume  jurisdiction  of 
the  case,  are  to  be  aecided  upon  principles  which 
have  long  been  established  in  those  courts. 
Prominent  among  these  arec  first,  that  the  title 
or  right  of  the  c<:>mplainant  must  be  clear;  and 
secondly,  that  the  pretended  title  or  right  which 
is  alleged  to  be  a  cloud  upon  it,  must  not  only 
be  clearly  invalid  or  inequitable,  but  must  be 
such  as  may.  either  at  the  present  or  at  a  future 
tjme.  embarras?  the  real  owner  in  controverting 
it.  For  it  is  held  that  when  the  complainant  him- 
self has  no  title,  or  a  doubtful  title,  he  cannot 
have  this  relief.  '*  Those  only,"  said  Mr.  Justice 
Grier.  *^who  have  a  clear  legal  and  equitable 
title  to  land  connected  with  possession,  have  any 
right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  i>eace,  or  dissipate  a  cloud 
on  their  title."  Orton  r.  Smith,  18  How.  265 ; 
and  Sf^t*  Ward  r.  Chamberlain,  2  Black  430,  444. 
West  r.  Schemblv,  54  111.  523.  Huntington  i;. 
Allen,  44  Miss.  6o4.  Stark  v.  Starrs,  6  Wall.  402. 
And  as  to  the  defendant's  title,  if  its  validitv  is 
merely  doubtful,  it  is  more  than  a  cloud,  and  he 
i8  entitled  to  have  it  tried  by  an  action  at  law  ; 
and  if  it  is  invalid  on  its  face,  so  that  it  can 


never  be  successfully  maintained,  it  does  not 
amount  to  a  cloud,  but  may  always  be  repelled  by 
an  action  at  law.  Overin j  r.  Foote,  43  N.  Y.  290. 
Meloy  V.  Dougherty,  16  Wis.  269.  Justice  Story 
says.-^  ^' When  the  illegality  of  the  agreement, 
deed,  or  other  instrument  appears  upon  the  face 
of  it,  so  that  its  nullity  can  admit  of  no  doubt, 
the  same  reason  for  ttie  interference  of  courts  of 
equity  to  direct  it  to  be  canceled  or  delivered  up, 
would  not  seem  to  apply :  For  in  such  case  there 
can  be  no  danger  that  the  lapse  of  time  may  de- 
prive the  party  of  his  full  means  of  defence*;*  nor 
can  it,  in  a  just  sense,  be  said  that  .such  a  paper 
can  throw  a  cloud  over  his  right  or  title,  or  di- 
minish its  security ;  nor  is  it  capable  of  being 
u.sed  as  a  means  of  vexatious  litigation  or  serious 
injury.''  2  Eq.  Jur.  ,Sec.  7*)0ji  rt.  And  the 
Supreme  Court  in  that  case  cites  with  approba- 
tion from  the  opinion  of  the  Supreme  Court  of 
Mississippi,  in  a  case  between  the  same  parties, 
Phelps  r.  Harris,  51  Miss.  78v).  as  follows  : 

"This jurisdiction  of  equity  rannot  properly 
be  invoked  to  adjudicate  u|x>n  the  conflicting 
titles  of  parties  to  real  estate.  That  would  be  to 
draw  into  a  court  of  equity  from  the  courts  of 
law,    the    trial   of    ejectments.    *    *    *     Xhe 

f>roper  forum  to  try  titles  to  land  is  a  court  ol 
aw,  and  this  jurisHiction  cannot  be  withdrawn 
at  pleasure  and  transferred  to  a  c«>urt  of  equity, 
under  the  pretence  of  removiug  clouds  from 
title.^' 

In  the  present  case  it  appears  trom  the  bill 
itself  that  the  complainant  tias  not  the  legal  ti- 
tle. The  allegation  is,  that  the  patent  parport- 
ing  to  have  been  obtained  by  the  defendant  irom 
the  United  States,  is  void  on  its  face  ah  imiiOj  for 
want  of  authority  on  the  part  of  the  executive 
officers  who  have  signed  and  issued  it,  and  bj 
virtue  of  a  positive  prohibition  of  an  act  of  Con- 
gress. If  so,  it  necessarily  results  that  the 
legal  title  to  the  land  in  controversy  never 
passed  from  the  United  States,  and  is  still  vested 
m  it.  It  also  and  with  equal  certainty  results, 
that  there  is  no  eauitable  estate  in  the  land  sub- 
sisting either  in  the  defendant  or  the  complain- 
ant ;  for  the  legislative  declaration  which  makes 
the  patent  voia  is  based  upon  a  prohibition  which 
takes  away  from  the  entry  and  survey,  upon 
w*hich  the' patent  professes  to  be  based,  all  leg^ 
effect,  and  restores  the  land  to  the  puolic  la^ds 
of  the  United  States,  precisely  as  if  no  entry,  sar- 

'-  vey  or  patent  had  ever  been  made  or  issued. 

'  THere  is  nothing  left,  therefore,  to  the  complain- 
ant but  a  naked  possession,  which,  as  against  the 
true  owner,  confers  no  rignt  or  title  whatever, 
because  time  does  not  run  aeainst  the  sovereign ; 
and  to  the  defendant*  a  voia  patent,  of  no  legal 
significance  or  weight  whatever.  The  claims  of 
the  complainant,  under  his  tax  deed,  and  baaed 
on  the  presumption  of  a  grant  from  the  defend- 
ant of  his  equitable  interest  nnder  the  entry  and 
survey,  of  course,  cannot  survive  the  extinguish- 
ment of  the  defendant's  interest,  both  in  equity 
and  law.  These  claims  of  the  complainant  aie 
derived  from  and  through  the  previous  title  of 
the    defendant,  and  being  dependent  upon  it 
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inu8t  fall  with  it.  I'he  propoBition,  therefore, 
which  8wee)>»  away  all  titte  from  the  defendant, 
precisely  as  if  none  ever  existed,  an  this  proposi- 
tion which  avoids  the  patent  does,  necessarily 
leaves  nothing  in  the  complainant,  out  a  naked 
Dosaession,  which  however  good  it  may  he  a«  a 
defence  againnt  am*  stranger  without  title,  does 
not  confer  even  the  color  of  right  as  against  the 
true  owner. 

It  is  true,  that  thet>ill  claims,  that  an  equi- 
table title  vested  in  Robert  Marshall, .  by  virtue 
of  the  ei)trv  and  survey,  that  that  equitable  es- 
tate passect  to  and  vested  in  the  complainant  by 
virtue  of  the  tax  deed,  and  the  presumed  grant 
thereof,  and'that  only  the  patent  is  void.  But 
a  statement  of  the  grounds  on  which  it  is 
claimed,  and  on  which  alone  it  can  lie  claimed, 
that  the  patent  is  void,  will  show  the  impossi- 
bility of  maintaining  the  existence  of  any  such 
equitable  estate,  to  vest  in  the  complainant. 

By  the  acf  of  Ma-^h  23d,  1804,  entitled ''  An  act 
t4>  ascertain  tne  bounhary  of  the  lands  reserved 
bv  the  State  of  Virginia, 'northwest  of  the  River, 
()hio,  for  the  satisfaction  of  her  officers  and  sold- 
iers on  continental  establishment,  and  to  limit 
the  period  for  locating  the  said  lands**  (2  St.  at 
large),  in  the  second  section  thereof,  it  is  enacted 
that  all  the  officers  and  soldiers  or  their  legal 
representatives  who  are  entitled  to  bounty  lands 
within  th&  above  mentioned  reserved  territory, 
shall  complete  their  locations  within  three  years 
after  the  nassage  of  this  act,  and  ever}-  such*  offi- 
cer and  soldier  or  his  legal  repyesentative.  whose 
bounty  land  has  or  shall  nave  been  located 
within  that  part  of  the  said  territory,  to  which 
the  Indian  title  has  been  extinguished,  *^  shall 
make  return  of  his  or  their  surveys  to  the  Secre- 
tary of  the  Department  of  War,  within  five  years 
after  the  passing  of  this  act,  and  shall  also  ex- 
hibit and  file  with  the  said  Secretary  and  within 
the  same  time,  the  original  warrant,  or  warrants 
ander  which  he  claims,  ora  certified  copy  thereof, 
und^r  the  seal  of  the  office  where  the  said  war- 
rants are  legally  Icept,  which  warrant  or  certified 
copy  therecn  shall ''  be  sufficient  evidence  that 
the  grantee  therein  named  or  the  person  under 
whom  such  grantee  claims  was  originally  entitled 
to  aach  bounty  land;  and  every  person  entitled 
to  said  lands  and  thus  applying  shall  thereupon 
be  entitled  to  receive  a  patent  in  the  manner 
prescribed  by  law." 

The  3d  S^tion  cf  the  act  is  as  follows : 

''  That  sqch  part  of  the  above  mentioned  terri- 
tory as  shall  not  have  been  located,  and  those 
tracts  of  land  within  that  part  of  the  said  ter- 
ritory to  which  the  Indian  title  has  been  ex- 
tlnguished,  the  surveys  whereof  shall  not  have 
been  returned  to  the  Secretary  of  War,  within 
the  time  and  times  prescribed  by  this  act,  shall 
thenceforth  be  released  from  any  claim  or  claims 
for  such  bounty  lands,  and  shall  be  disposed  of  in 
ronformity  with  the  provisions  of  the  act  en- 
titleo,  'an  act  in  addition  to,  and  modification  of 
the  proposition  contained  in  the  act  entitled,  an 
act  to  enable  the  people  of  the  eastern  division 
of  the  territory  northwest  of  the  River  (;hio,  to 


form  a  Constitution  and  State  Government,  and 
for  the  admission  of  .such  State  into  the  Union 
(»n  an  equal  footing  with  the  original  States  and 
for  other  purposeis.' " 

By  the^se  provistions  of  law,  it  will  be  perceived 
that  to  entitle  any  one  to  a  patent  for  lands  in 
the  Virginia  military  reservation,  as  bounties 
for-niilitary  services,  it  wat*  necessary  to  locate 
them  by  an  entrv  within  three  veafs  after  the 
passage  of  the  act,  and  where,  as  in  this  case,  the 
the  location  had  been  made  within  that  part  of 
the  territory  to  which  the  Indian  title  had  been 
extinguished,  to  make  return  of  the  survey  to 
the  proper  department,  within  five  years  trom 
the  passage  ot  the  act,  and  also  within  the  same 
tmie  make  return  of  the  original,  or  a  certified 
copy  of  the  original  warrant;  and  it  was  only 
persons  entitled  to  ^aid  lands  and  ^'  thus  apply- 
ing" who  were  entitled  to  receive  a  patent. 

This  implied  prohibition  against  the  issue  of 
a  patent  for  such  lands,  to  any  other  persons  and 
under  anv  other  circumstances,  is  reinforced  bj- 
the  additional  and  unambiguous  prvisions  of  the 
8d  section.  By  the  terms  of  that  section,  "all 
the  lands  within  the  reserved  territory,  that 
4ki11  not  have  been  located,  and  those  tracts  to 
which  the  Indian  title  has  been  extinguished, 
t\u'  surveys  whereof  shall  not  have  lieen  returned, 
within  tlie  time  and  tiinea  prescribed  by  the 
a<»l,  are  thereby  and  thenceforth  relea.sed  from 
:i)l  claims  for  such  bounty  lands,  and  lapse  to  the 
I'nited  States  as  part  of  the  public  domain,  free 
rVr»ni  that  trust  create«l  by  the  grant  from  the 
State  of  Virginia,  to  he  disposed  of  as  otherwise 
reiiuiriMlbv  law.  Any  |iatent  therefore  issued 
for  any  such,  and  based  solely  on  the  subsisting 
validity  of  the  original  entrv  and  survey,  not  so 
returned  within  the  limited  time,  is  a  patent 
issued  by  the  officers  of  the  government,  not  only 
without  authority  of  law,  but  in  express  violation 
of  law  and  against  its  positive  provisions,  and  is 
consequently,  null  and  void,  and  passes  no  title 
whatever. 

It  is  further  claimed  that  the  times  limited  by 
the  2d  section  of  the  act  of  1804,  for  making  loc*a- 
tions  and  returns  of  survey  have  been  by  several 
sucoej^siveacts  of  Congress,  renewed  and  extended. 
By  the  act  of  July  7th,  1838,  (5  Stat,  at  large. 
2r»2).  the  time  was  extended  to  August  10th. 
IMO.  That  act  provides  that  "all  entries  and 
surveys  which  may  have  heretofore  l>een  made 
within  the  said  reservation,  in  satisfaction  of 
any  such  warrants,  on  lands  not  previously  en- 
tered or  surveved,  or  on  lands  not  prohibited 
fro^i  entry  and  survey,  shall  be  hela  good  and 
valid,  any  omission  heretofore  to  extend  the  time 
for  the  making  of  such  entries  and  surveys  to 
the  contrary  notwithstanding.'* 

This  act  of  1838  was  reviv^  and  continued  in 
force,  on  August  19th,  1841,  (5  Stat,  at  large.  449), 
until  January  1st,  1844  :  in  1846  (9  Stat,  at  large, 
41),  until  January  1st,  1^348,  on  July  5th,  1848, 
(9  Stat,  at  large,  245),  until  January  1st,  1850, 
and  on  February  2ath,  1850,  (9  Stat,  at  large, 
429),  until  January  1st,  1852. 
This  is  the  last  act  by  which  the   time  was  ex- 
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tended  or  authority  given  foe  making  locations 
of  Virginia  military  warrants   on  any   lands 
within  the  reservation.    The   act  of  March  8d, 
1855,  (10  Stat,  at  large,  701),  granted  a  further 
time  of  two  years  ^ter  the  passage  of  that  act. 
within  which  it  should  be  lawful  to  make  ana 
jretnrn  surveys  and  warrants  or  certified  copies 
of  warrnts  to  the  General  land  Office,  of  lands 
which  had,  prior  to  January  1st,  1852,  been  en- 
tered within  the  Virginia  military  district ;  but 
this  act  does  not  afiect   lands  which  had  been 
both  entered  and  surveyed  prior  to  January  1st, 
1852.    And  the  most  recent  enactment  on  the 
.subject,  the  act  of  May  27th,  1880,  provides  TSec. 
•2)  that  ''all  legal  surveys  returned  to  the  land 
;  office  on  or  before  March  8d,   1857,  on  entries 
,made  on  or  before  January  1,  1852,  and  founded 
on    unsatisfied    Virginia  military    oontinentid 
warrants  are  hereby  declared  valid.    ''  The  result 
is  that  all  lands  in  the  Virginia  military  district, 
entered  and  surveyed  prior  to  January  1,  1852," 
of  which,  however,  at  that  date  the  surveys  and 
warrants   or  copies  thereof,   have  not  l>een  re- 
turned to  the  General  Land  OfficQ,  were  and  have 
ever  since  continued  to  be  released   from   all 
claim  by  virtue  of  such  entry,  surveys  and  war- 
rants ;  and  that  any  patent  issued  therefore,  pur- 
porting to  be  in  pursuance  q{  such  extin^iwed 
claim,  IS  without  authority  of  law,  in  violation 
of  its  express   provisions,  and  null   and  void. 
.  Such  at  least  is  the  nature  and  necessary  extent 
.  of  the  claim  of  the  complainant,' and  this  review 
.  of  the  legislation  on  the  subject,  on  which  that 
.  claim  is  oased,  has  been  made,  not  so  much  for 
;  the  purpose  of  a  decision  a»  to  its  effect  upon  the 
validity  of  the  defendant's  patent,  as  to  snow,  as 
[  it  cleariv  does,  that,  if  that  effect  is  what  the  com- 
plainant claims,  then  it  also  takes  from  the  com- 
plainant an^  right  to  insist  that  he  has  acquired 
and  is  now  invested  with  any  estate  in  the  lands 
by  virtue  of  his  tax  deed  or  any  grant,  actual  or 

S resumed,  from  the  defendant,  of  his  rights  nn- 
er  the  entry  and  survey.  All  such  rights,  on 
both  parts,  have  equally  come  to  naught  by  the 
same  supposition. 

''There  is  therefore  no  ground  in  equity  for 
maintaining  the  present  bill,  as  a  bill  to  quiet 
the  complainant's  title. 

It  is  argued,  however,  that  this  bill  mav  be 
maintained  upon  the  provisions  of  Section  ^779 
of  the  Revised  Statutes  of  Ohia  It  reads  as  fol- 
lows : 

"An  action  may  be  brought  hv  a  person  in 
possession,  by  himself  or  tenant  of  real  property 

Sainst  any  person  who  claims  an  estate  therein, 
verse  to  him,  for  the  purpose  of  determining 
such  adverse  estate  or  interest." 

Prior  to  the  adoption  of  this  pfovision  in  the 
Code  of  Civil  Procedure  in  this  State,  and  under 
the  provisions  of  a  Statute  regulating  the  prac- 
tice in  chancery,  it  was  held  by  the  Supreme 
Court  of  Ohio,  that  to  maintain  a  bill  quia  timeL 
it  was  necessary  that  the  complainant  shonla 
have  both  the  legal  title  and  the  actual  posses- 
sion of  the  real  estate. 

(Douglas  V.  Soott,  6  O.  R.  194. .  Clark  v.  Hub- 


bard, 8  O.  R.  885.  Thomas  v.  White*  2  O.  St 
64ff).  Although  in  Buchanan  v.  Ray's  lessee,  2 
O.  S.,  267,  it  was  held  that  it  might  be  main- 
tained if  the  complainant  had  acquired  a  valid 
title  merely  by  the  length  of  his  possession. 

In  the  case  of  Ellsthorpe  v.  Buck,  17  0.  St  72, 
which  arose  upon  the  provision  now  in  force, 
a  bill  was  ffied  to  establish  a  disputed  boundary, 
and  the  objection  was  made  that  the  defendant 
had  been  denied  the  right  to  a  trial  by  jury. 
The  objection  was  overruled  on  the  ground  that 
the  plaintiff  could  not  have  obtainM  the  relief 
sought  bv  an  action  for  the  recovery  of  real  prop- 
erty, ana  that  the  remedy  provided  by  this  pro- 
vision, so  Ceut  as  applied  to  tnat  case,  was  in  har- 
mony with  the  more  ancient  rules  of  equity  ju- 
risprudence, which  gave  relief,  where  recovery 
of  possession  is  not  asked,  in  cases  where  the 
controversy  arises  out  of  a  confusion  of  boanda- 
ries. 

[Concluded  nbxt  wqbic] 


^i^e^  of  ^ecicvlon^. 


NEW  YORK. 


( Oomi  qfAppeaU. ) 


BiMROPv.  AixxyiT.    Got.  26,  ISSI. 

CtmenMC— CTnorcmty.— Flalntlffsgreedto  reoslve  a 

tain  intenst  In  a  ■hip  In  payment  for  his  tmrviom  as 
boilder  thereof,  end  diefendani  oovenented  that  eooh  In- 
terest shonld  pay  to  plaintiff  a  dividend  to  the  amount  of 
not  less  than  twenty-flye  per  oent.  per  snnnm  for  two 
years.  Plaintiff  conveyedJiis  interest  to  other  parties  be- 
fore the  two  years  expired.  Hdd^  That  he  wss  only  enti- 
tled to  the  dividends  while  he  remsined  sn  owner,  and 
thst  by  his  ssies  he  oonftorrsd  the  right  to  receive  the  divi- 
dends npon  his  vendees. 

ICziXABD, «.  Thk  BCnsoUBi,  Kait.  ^  T.  R.  R.  Oo.,  Oot.  96 
ISSl. 

Bar-^C&mmtm  Ctarrisr.— Plsintlff  wss  a  psssenger  on 
defendant's  trsin.  and  had  with  him  besides  his  bsggN^ 
oertsin  merohsndlse  paolDed  in  boxes,  for  which  be  was 
obliged  to  nsy  sn  extra  amount  ss  freight.  Both  the 
beggsge  end  merehandlse  were  destroyed  liy  fire  In 
transit.  In  an  sotlon  for  the  vslne  of  toe  bsggsge,  the 
bin  of  partionlars  indlnded  the  merehandlse;  bat  the 
oemi^alnt  ss  to  the  merehandlse  wss  rtlsmtseed.  In  a 
snbseqnent  sction  brooght  toreoover  the  vsloe  of  the 
merchandise,  Hdd^  thatthe  former  sotlonwss  no  bar. 

Thb  Trxmton  BAjnoHO  Ck>., «.  Duroah.    Oot.  4,  1S8L. 


AloppeE— ZoeAes.— Agrsntee  is  under  no  duty  to 
oord  Ids  deed;  end  in  the  absenoe  of  fkand  or  proof  of  clr- 
onmstanoes  tending  to  the  eonolnsion  of  fimicL  his  fsiluve 
to  do  so  win  not  prevent  him  from  ssserting  his  legsl  ti- 
tle to  the  land  ss  sgslnst  creditors  o3t  his  gnuntor. 

Even  if  his  grsntors  have  held  themselves  out  ss  own^ 
ers  of  the  property  or  been  gnUty  of  frand,  he  is  not 
chargeable  with  the  consequences  thersof ,  in  the  absenoe 
of  kn«ywledge  on  his  pert. 

In  sn  sotlon  by  Judgment  creditors  of  a  Arm  to  eatop 
a  grantee  of  the  firm  mm  setting  up  a  title  to  the  piop- 
eny  conveyed  to  him  it  appearea  that  at  the  commenm- 


ment  of  their  dealings  with  the  Arm  th^  made  no 
of  the  records  nor  inquiry  ss  to  the  title,  end  that  sn 
amhiatlon  of  the  records  would  have  shown  thst  the  Ann 
dldnotowntheprOTMrty.  EUUL  That  the  pialntlflh  w^nre 
guUtyofladhdlsndweienotenmied  totheiellsf aon^u 
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COLUMBUS,  OHIO, 


:    JAN.  19,  1882. 


The  Pacific  OoaM  Law  Jmmal^  published  at 
San  Francisco,  California,  has  found  it  .necessary 
to  advance  its  subscription  to  $4.60  for  six 
months,  1  vol.,  and  $9.(X)  a  year.  It  was  for- 
merly $3.60  for  six  months  and  $6.60 for  one  year. 
Publishers  of  law  journals  find  after  short  expe- 
rience that  the  publication  of  journals  of  tnis 
kind  is  expensive;  that  they  cannot  be  sus- 
tained at  the  nominal  rates  charged  for  a  mere 
newspaper,*  upon  which  but  comparatively  little 
expense  and  labor  is  bestowed,  deriving  their 
support  from  the  field  of  general  advertising. 
Whoever  undertakes  to  publish  a  c?ieap  law  jour- 
nal either  cheats  himself  or  his  patrons. —Lf^Z 
AdviacTj  {Chicago^  III.) 

MAYORS  OF  CITIES  PERFORMING  MAR- 
RIAGE CEREMONY 


The  question  as  to  the  legalitv  of  Mayors  per- 
forming marriages  has  recently  been  raised  in 
this  city.  The  present  Mavor,  Mr.  Starkey,  ap- 
pears to  be  of  the  opinion  tnat  he  has  the  right, 
and  has  performed  tne  ceremony  in  at  least  two 
cases  since  he  has  been  in  the  office.  There  are 
other  persons  who  think  that  he  has  no  author- 
ity^ for  doing  anything  of  the  kind,  and  in  this 
opinion  the  Attorney  General  of  the  State  coin- 
cides. A  party  here  recently  wrote  the  latter 
officer,  askme  his  opinion  in  the  matter,  and 
received  the  loUowing  reply: 

CoLtJMBUs,  0.,  Dec.  28, 1881. 

.Dbab  Sir. — In  answer  to  your  favor  of  the 
27th  inst.  I  will  say  that  I  have  heretofore  given 
an  opinion  that  Mayors  are  not  authorized  to 
solemnize  marriages.  My  predecessor,  Mr.  Pil- 
lars, was  also  of  this  opinion.    Very  truly  yours, 

G90.  K.  Nash, 
Attorney  General. 

The  law  regulating  the  matter  may  be  found 
in  the  Revised  Statutes,  section  6,386,  which 
says: 

"  Any  ordained  minister  of  any  religious  soci- 
ety or  denomination  within  the  State  duly  li- 
censed for  that  purpose;  or  any  justice  of  the 
peace  withUi  his  county;  or  the  several  religious 
societies,  agreeable  to  the  rules  and  regulations 
of  their  respective  churches,  may  join  together 
as  busband  and  wife  all  persons  not  prohibited 
by  law," 

This  does  not  seem  to  include  Mayors.  Sec- 
tion 6,392  of  the  Revised  Statutes  says  that  if 
any  person  not  legally  authorized  attempts  to 
solemnize  a  marriage  contract,  he  may  be  com- 

?3lled  to  pay  $600  for  the  use  of  the  county, 
he  question  arises,  are  those  persons  legally 
husband  and  wife  wno  have  been  marriM  by 
the  Mayor? 


In  an  interview  with  the  Mayor  this  morning, 
he  said  that  some  of  his  predecessors  had  been 
in  the  habit  of  performing  the  marriage  cere- 
mony. He  himself  had  done  it  in  two  cases, 
but  as  there  was  doubt  about  his  authority  he 
intended  to  ffive  up  that  part  of  the  business 
hereafter.  He  said  he  had  consulted  Judge 
Bradbury  about  it,  who  had  informed  him  that 
the  marriages  he  had  performed  would  stand  in 
law  and  could  not  be  declared  void. — OalUpolU 
Exchange. 


» > » 


INSURANCE  BENEFITS. 


Communication  by  Superintendent  Moore  on 
THE  Subject — A  Matter  of  Interest  to 
Policy  Holders  and  Stock  Companies. 


Colonel  Charles  H.  Moore,  State  Superintend- 
ent of  Insul^ance,.  is  still  engaged  in  the  very 
commendable  .work  of  dealing  out  law  and  opinr 
ions  to  the  managers  of  Mutual  Aid  Associations 
in' different  parts  of  the  State.  From  the  ap- 
pended official  letter  it  would  ^m  that  the  Su- 
perintendent is  about  the  only  means  of  protec- 
tion that  the  policy  holders  of  Ohio  have  against 
fraudulent  representations  of  certain  companies. 
While  by  these  communications  and  opinions, 
policy  holders  are  piit  on  their  guard,  the  same 
information  is  of  vast  benefit  to  the  honestly 
conducted  companies  and  gives  them  also  a 
chance  so  protect  themselves.  The  principal 
point  in  this  communication  is  in  regard  to 
policies  being  taken  for  the  benefit  of  others 
than  relatives  or  direct  heirs  of  the  one  insured. 
The  Commissioner  decides  that  such  a  thing  can 
not  be  done.  The  following  explains  itself  and 
it  is  estimated  that  there  are  over  five  thousand 
similar  policies  to  those  referred  to  in  the  com- 
munication, held  by  parties  in  Ohio : 

Columbus,  O.,  Dec.  24, 1881. 

David  Wfttson,  Em.,  President  Ohio  Mutual  and  Life 
Association,  Belleiontaine,  Ohio : 

Dear  Sir — I  have  carefully  examined  t^e 
agreed  statement  of  facts  and  papers  submitted 
to  me  for  my  decision,  in  the  matter  of  the  claims 
of  the  heirs  of  James  Brewer,  deceased,  against 
the  Ohio  Mutual  Aid  and  Life  Association,  of 
Bellefontaine,  on  certificates  Nos.  142  and  619. 
issued  by  said  Association  on  the  life  of  the  said 
James  Brewer,  and  payable  to  himself;  and 
which  certificates  were  each,  on  the  respective 
da^s  on  which  they  were  issiled,  assigned  py  the 
said  Brewer  to  parties  who  were  no  relation  to 
him. 

In  the  agreed  statement  of  facts  it  is  set  forth 
that  the  said  James  Brewer,  in  his  application 
for  certificate  No.  142,  answered  question  No.  10 
falsely,  bv  saying  that  he  had  never  had  any 
serious  illness,  and  that  in  his  second  applica- 
tion, for  certificate  No.  619,  w)iich  was  made 
twenty-five  days  after  the  first  one,  he  answered 
question  No.  10  by  saying  that  he  had  suffered 
a  slight  s'troke  of  paralysis  about  two  ^ears  be- 
fore ;  and  it  is  also  set  forth  that  the  said  Brewer 
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died  about  nine  days  after  the  taking  of  the  sec- 
ond application. 

I  beg  leave  to  submit  the  following  decisiony 
as  requested  by  the  parties : 

The  assignment  of  a  certificate  to  a  person  not 
within  the  relationship  to  the  insured  named 
in  the  statutes,  is  unlawful,  and  the  assignees  of 
these  certificates  bein^  no  relation  to  the  said 
Brewer,  can  claim  no  interest  in  the  certificates. 
This  is  not  quite  clear  from  the  terms  of  the  stat- 
ute itself,  but  any  possible  debate  upon  the  sub- 
ject has  been  closed  by  the  decision  of  the  Su- 
Sreme  Court  in  the  case  of  the  State  v.  Mutual 
;elief  Association,  29  O.  S.  399,  the  syllabus  of 
which  reads  as  follows :  "  Such  associations  are 
not  authorized  to  provide  for  the  pavment  of 
stipulated  sums  of  money  to  persons  otner  than 
the  family,  or  heirs,  of  a  deceased  member." 

Second — ^The  question  which  still  remains  for 
consideration  is,  whether  (assuming  the  invalid- 
ity of  the  claim  of  the  assignees  of  the  certificates) 
the  family  or  heirs  have  any  claims  under  these 
certificates. 

The  beneficiary  named  in  the  certificates  is 
the  insured  himself;  this  is  not  a  certificate  in 
fifivor  of  his  family  or  heirs.  If  the  Association 
had  the  power  to  make  such  a  contract  of  insur- 
ance, it  would  in  this  form  inure  to  the  benefit 
of  the  creditors  of  the  insured,  upon  his  death, 
in  preference  to  the  family  or  heirs ;  hence,  it 
cannot  be  a  certificate  for  the  benefit  of  his 
heirs. 

It  was  decided  by  the  Supreme  Court  (29  O.  S. 
667)  that  the  interest  of  a  member  of  an  Odd 
Fellows'  Association  did  not  pass  by  his  will  be- 
queathing ail  his  property,  but  that  the  family 
took  his  interest  under  the  rules  of  the  Associa- 
tion. 

This  decision  is  directly  in  jpoint.  The  cer- 
tificates of  Brewer  being  made  in  his  own  favor, 
and  not  for  the  benefit  of  his  family,  or  heirs, 
are  therefore  void,  and  in  .my  opinion  the  associa- 
tion can  not  be  required  to  mase  assessments  to 
pay  the  claims. 

The  above  conclusion  is  reached  irrespectivcf 
of  the  question  which  arises  upon  the  fact  that 
the  certificates  were  procured  with  intont  to  as- 
sign them,  and  that  tney  were  assigned  upon  the 
days  of  their  issue  respectively.  This  would 
render  tlem  void  irrespective  of  other  questions. 

Third — Question  ten  havine  been  answered 
falsely  in  the  first  application,  tne  certificate  is- 
sued in  response  to  that  application  would  be 
void  by  reason  of  the  falsenood.  I  cannot  say 
as  a  matter  of  law,  that  the  fact  that  the  Associ- 
ation received  notice  of  the  truth  in  the  second 
application,  would  validate  the-  first  certificate, 
but  this  question  is  unimportant  in  view  of  the 
in  viridity  of  the  certificates  upon  other  grounds. 
Yours  very  truly, 

Chas.  H.  Moorb,  Supt. 

9  9  9       

It  wiU  be  our  endeayor  to  keep  pace  with  the  Legisla- 
iare,  as  regards  the  passage  of  new  Laws,  amendments, 
Ao.    Nothing,  ss  yet,  has  been  done  by  that  body. 


SEPARATE  ESTATE  OF  A  MARRIED  WO- 
MAN—CHARGEABLE WITH  HER  OBLI- 
GATIONS, EVEN  AS  SURETY  FOR  HER 
HUSBAND  OR  ANOTHER. 


Having  had  occasion  recently  to  give  the  sub- 
ject above  indicated,  and  collateral  questione 
thereto  pertaining,  a  thorough  investigation,  I 
arrived  at  the  following  result,  as  the  law : 

At  common  law,  a  married  woman  had  no 
power,  and  has  now  no  power,  to  contract  so  as 
to  create  a  liability,  either  as  against  herself,  or 
any  interest  which  she  might  have  in  property. 

Chancery,  however,  has  long  since  furnished 
a  different  rule,  and  enlarged  the  powers  and 
liabilities  of  married  women  as  to  their  separate 
estate.  1  White  and  Tudor's  Lead.  Cases  in  Eq. 
601  etseq. 

We  submit  the  following  propositions  as  the 
correct  doctrine,  sustained  both  upon  principle 
and  abundance  of  authority. 

1.  That  a  married  woman  has  the  pow^r  to 
contract  obligations  so  as  to  charge  her  separate 
estate  in  equity,  with  their  payment.  And  this 
she  may  do  whether  it  be  for  the  benefit  of  her 
separate  estate  or  not ;  and  even  to  the  extent  of 
signing  as  security  for  her  husband  or  another. 

Vide,  Machier  and  Wife  v.  Burrough  14  O.  S. 
619;  Phillips  v.  Graves,  200.  S.  317. 

Levi  V.  Earl  60  O.  S.  147. 

Rice  V.  Railiroad  Co.,  32  O.  S.  380. 

Avery  v.  Vansike,  36  O.  S.  270,  and  Williams 
V.  Urmston,  36  0.  S.  296. 

These  are  all  of  the  decisions,  by  the  Supreme 
Court  of  Ohio  bearing  directly  on  the  foregoing 
proposition ;  and  they  are  all  fully  {sustained  by 
authority  in  many  of  the  other  States  and  in 
England,  which  is  cited  in  the  several  opinions. 
In  Phillips  V.  Graves,  20  0.  S.  371.  Mipiti,  the 
first  two  points  of  the  syllabus  are : 

*'  1.  A  married  woman  possessed  of  a  separate 
estate  in  real  or  personal  property,  may  chaige 
the  same  with  her  debts,  at  least  to  the  extent 
that  such  debts  may  be  incurred  for  the  benefit 
of  her  separate  estate,  or  for  her  own  beneQt, 
upon  the  credit  of  her  separate  property. 

2.  Such  power  is  incident  to  the  absolute 
ownership  of  property,  and  is  limited  only  by  the 
terms  of  the  instrument  creating  the  separate 
estate,  or  by  implication  arising  therefrom." 

In  this  case,  the  question  was  thoroughly  con- 
sidered, and  a  very  able  opinion  delivered  by 
Judge  Mcllvaine. 

The  question  also  received  most  searching  in- 
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vestigation  in  the  laet  case  above  cited,  (Wil- 
lianuB  V.  Urmston,  35  O.  8.)  B,nd  the  opinion 
prepared  by  Judge  Boynton. 

The  first  point  in  the  syllabus  is :  '^  A  married 
woman  having  a  separate  estate  may  charge 
the  same  in  equity,  by  the  execution  of  a  prom- 
issory note  as  surety  for  her  husband  or  another." 

In  the  opinion  the  Judge  says,  on  pages 
300-1: 

"  The  power  pf  a  married  woman  to  bind  her 
Sjeparate  estate  in  equity,  for  the  payment  of  a 
promissor}^  note,  on  which  she  becomes  a  surety, 
although  denied  in  Perkins  v,  Elliott,  23  N.  J. 
Eq.  256,  is  sustained  by  a  great  weight  of  au- 
thority. It  rests  on  the  principle,  now  well  set- 
tled in  courts  of  equity,  that  as  respects  her 
separate  estate,  she  is  to  be  treated  as  a  feme  9ok 
to  the  extent  of  her  power  of  disposition  over  the 
same,  and  as  fully  capable  of  binding  it  by  en- 
gagements entered  into  in  respect  to  it,  an  if  the 
common  Into  disability  of  coverture  xvci'c  removed. 

And,  except  in  coses  where  she  may  bind  her- 
self at  law,  the  principle  applies  to  separate 
estates  under  the  statutes,  as  well  as  to  estates 
settled  to  her  sole  and  separate  use  by  deed  or 
devise.  Any  engagement  that  she  could  enter 
into  were  she  suijurU^  anti  by  which  she  could  • 
create  a  debt  binding  at  law,  she  may  in  equity 
charge  upon  her  separate  estate,  unless  in  so 
doing  she  exceed  the  limitation,  if  any  there  be, 
upon  the  jus  dispoijnidi;  Pollock  on  Principles 
of  Contracts,  73.  Where  this  charge  is  made,  her 
estate  in  equity  becomes  the  debtor ;  and  as 
courts  of  law  deal  only  with  the  legal  rights  and 
liabilities  of  parties,  and  are  therefore  incapable 
to  give  relief  Avhere  no  legal  liability  has  been 
incurred,  courts  of  equity  carry  the  intention 
into  effect  by  subjecting  the  estate  to  the  pay- 
ment of  the  debt  intended  to  be  charged  upon 

it." 

XL     That,  where  a  married  woman  executes  a 

promissory  note,  either  as  principal   or  surety, 

the  presumption  of  the  law   is,  that  she  thereby 

intended  to  and  did  charge  her  separate  estate  with  its 

payment.    And  this  intention  to  so  charge    hei' 

separate  estate,  she  will  not  be  permitted  to,  and  is 

estopped  from  denying. 

Tne  3d  and  4th  points  in  the  syllabus  in  Phil- 
lips V.  Oraves,  20  O.  S.  are : 

'*3.  Her  intention  to  charge  her  separate 
property  at  the  time  the  debt  is  incurred,  may 
be  either  expressed  or  implied. 

4.  Such  intention  may  be  inferred  from  the 
fact  that  she  executed  a  note  or  other  obligation 
for  the  indebtedness." 


In  Levi  v.  Earl,  30  O.  S.  147,  and  in  Rice  v. 
Railroad  Co.  32  0.  S.  380,  the  Supreme  Court 
Commission  held,  thai  the  intention  to  charge  a 
married  woman's  separate  property,  nvill  not  be 
implied  merely  by  her  giving  a  note  or  other 
obligation. 

But  these  decisions,  upon  this  point,  are  di- 
rectly overruled  by  the  Supreme  Court  in  that 
carefully  considered  case  of  Williams  v.  Urmston, 
(35  0.  S.  296)  before  referred  to. 

The  learned  and  able  opinion  of  Judge  Boyn- 
ton, points  out  clearly  wherein  the  Commission 
erred. 

On  page  301,  the  Judge  says : 

"  In  view  of  this  power  of  a  married  woman 
having  an  estate  to  her  sole  and  separate  use,  to 
bind  it  by  her  engagements,  we  think  it  justly 
follows,  tJiat  when  she  execiUes  or  joins  her  husband 
or  a  fitranger,  in  executing  a  promv^sory  note  upon  a 
valid  consideration  moving  to  her  or  him^  an  inference 
aiises,  where  no  fraud  or  imposition  is  shown, 
that  she  iherebt/  intended  to  charge  her  separate  estate 
with  its  payment  That  Levi  v.  Earl,  30  O.  S.  147, 
is  opposed  to  this  view,  is  undoubtedly  true ;  but 
a  careful  examination  of  that  case  has  satisfied 
us  that  the  conclusion  reached,  is  not  only 
against  the  weight  of  authority,  but  is  founded 
on  a  misconception  of  the  case  of  Johnson  v.  Gal- 
lager,  3  DeGex.  F.  and  J.  494." 

And  again  the   Judge  says,  on  page  304 : 

"In  this  country,  the  authorities  on  the  sub- 
ject of  the  power  of  a  married  woman  to  create  a 
charge  against  her  separate  estate  as  surety, 
seem  to  be  divided  into  four  classes: 

1.  Those  that  deny  the  power  out  and  out. 

2.  Those  that  admit  the  power,  but  require 
the  instrument,  creating  the  debt  to  disclose  the 

.intent  to  charge,  in  express  termp. 

3.  Those  that  hold  the  intent  to  bind  the  es- 
tate or  to  pay  the  debt  out  of  it,  will  be  presumed 
from  the  mere  execution  of  a  promissory   note. 

And,  4th.  Those  that  deny  that  such  pre- 
sumption or  inference  arises  unaided  by  extrin- 
sic proof. 

The  first  of  these  classes  has  no  bearingon  the 
point  under  discussion,  and  the  rule  adopted  in 
the  secdnd  has  never  been  recognized  as  the  law 
of  this  State. 

The  question  as  between  the  other  two,  re- 
solves itself  into  this;  What  inference  is  to  be 
drawn  from  the  act  of  a  married  woman,  having 
an  estate  to  her  sole  and  separate  use,  in  signing 
the  promissory  notj  of  another,  as  surety,  as  re- 
spects her  intent  ion'or  purpose  in  so  doing.     In 
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view  of  the  fact  that  in  the  act  ci  signing,  she 
incurs  no  leffol  liability,  the  question  aflmits  of 
but  one  rational  answer,  and  that  is,  in  the  ab- 
sence of  proof  showing  fraud  or  imposition,  that 
she  inUfndedtherAyio  make  the  dAi  a  charge  upon  her 
eeparaJte  etUUe. 

Unless  this  inference  is  drawn,  her i  act.  be- 
comes wholly  vain  and  frivolous,  and  entirely 
deeititute  of  a  purpose  or  a  meaning." 

That  such  is  the  natural  implication  from 
the  act  of  signing,  the  learned  Judge  proceeds  to 
show,  has  been  distinctly  aflBrmed  in  numerous 
cases. 

See,  Bell  v.  Keller,  13  B.  Monroe,  381. 

Cowles  V.  Morgan,  34  Ala.  686. 

Burnett  v.  Harpes,  Ex.  26  Gratt,  481. 

Banks  v.  Taylor,  62  Mo.  338. 

Deering  v.  Bogle,  8  Kan.  623. 

Wicks  v.  Mitchell,  9  Kan.  80. 

Story's  Eq.  Sec.  400,  and  1  Bish.  on  married  wo- 
men. Sec.  873. 

On  page  306  of  same  case  it  is  further  ob- 
served: 

'^  Her  liability,  or  rather  that  of  her  estate, 

does  not  depend  on  whether  or  not  the  debt  in- 
curred on  its  account  is  beneficial  to  her  or  other- 
wise. If  made,  and  no  fraud  or  imposition  is 
shown,  the  court  cannot  refuse  relief  from  the 
mere  fact  that  the  engagement  entered  into 
proves  unprofitable  or  injurious.  It  follows  from 
this  result,  that  Levi  v.  Earl,  mproj  and  Rice  v. 
Railroad,  32  0.  S.  380,  in  so  far  as  they  are  in 
conflict  with  the  principle  upon  which  the  pres- 
ent case  is  determined,  must  be  overruled." 

Upon  the  proposition,  that  she  cannot  be  per- 
mitted to  deny  this  intention  to  charge  her  sep- 
arate estate,  when  she  contracts,  in  any  manner, 
an  obligation,  the  case  of  Avery  v.  Van  Sickle, 
36  0.  S.  270,  is  directly  in  point. 

In  that  case,  suit  was  brought  upon  a  prom- 
issory note  for  |1,000  •  executed  by  Avery  and 
wife,  to  subject  the  separate  estate  of  the  wife  to 
the  payment  of  the  note. 

Mrs.  Avery  testified  on  the  trial  of  the  case, 
that  at  the  time  the  note  was  given,  there  was 
no  agreement  that  her  separate  property  should 
be  charged  with  its  payment ;  and  that  she  had  no 
ifnJtefntion  ofao  charging  it  It  further  appears  that 
at  the  time  the  note  was  made,  that  a  mortgaige 
had  been  executed  to  secure  it,  on  premises 
which  had  been  exhausted  upon  the  foreclosure 
of  the  mortgage. 

In  disposing  of  the  case  the  Court  Use  this 
language,  Judge  Boynton  delivering  the  opin- 
ion: 


''The  statement  of  Mrs.  Avery  as  a  witnefls, 
that  she  had  no  intention  to  charge  her  separate 
estate,  vxu  incompetent.  Her  engagemenl  wae  in 
Vfritingj  and  could  nUeither  in  its  term  or  0$  injer- 
encesj  be  contradicted  or  varied  hyparoL 

Her  intentions  must  be  gathered  from  the  in- 
strument executed,  aided  by  the  circumstance 
under  which  it  was  made.  The  remark  in  Phil- 
lips V.  Graves,  20  O.  S.  387,  that  if  a  writing 
is  not  necessary  to  evidence  the  intention  to 
charge,  it  may  be  shown  by  parol,  was  not  in- 
tended as  an  intimation  that  in  this  class  of 
cases,  parol  evidence  is  competent  to  vary  the 
terms  or  legal  effect  of  a  written  instrument. 
But  where  the  engagement  is  neither  in  writing, 
nor  required  to  be,  parol  evidence  is  admissible 
to  show  what  the  intention  was." 

The  6th  point  in  the  syllabus  of  that  case  is : 

"  In  such  case,  the  wife  will  not  be  permitted 

to  testify  that  she  had  no  intention  to  charge 

her  separate  estate  with  the  payment  of  such 

note." 
The  doctrine  of  estoppel  also,  would  prelude 

a  married  woman  from  denying  that  she  in- 
tended to  charge  her  separate  estate  with  the 
payment  of  a  promissory  note  signed  by  her, 
where  there  was  no  fraud  or  deception  in  the 
making  of  the  note. 

The  doctrine  of  estoppel  by  conduct,  can  be 
thus  stated: 

That  a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions  which  were  expressly 
designed  to  influence  the  conduct  of  another,  and 
which  did  so  influence  it  when  such  denial  will 
operate  to  the  injury  of  the  latter. 

Estoppel  is  clearly  discussed  by  Judge  Soott 
in  -his  opinion  in  Morgan  v.  Spangler,  14  O.  8., 
page  119,  and  also  in  Beardsly  v.  Foot,  14  O.  S. 

416. 

III.  This  obligation  so  contracted  by  a  mar- 
ried woman,  and  which  becomes  a  charge  on  her 
separate  estate,  can  be  enforced  against  her  sep- 
arate estate,  alone  in  equity,  and  is  more  in  the 
nature  of  a  proceeding  in  rem^  than  pereonam. 

This  results  from  the  fact,  that  at  law  she  can- 
not  contract  a  liability.  It  is  her  separate  es- 
tate alone  that  enables  her  to  contract  an  obli- 
gation; which  obligation  becomes  a  charge  upon 
said  separate  estate.  Where  this  charge  resolte, 
her  estate  in  equity,  becomes  the  debtor,  and 
the  debt  (if  it  can  be  so  called),  must  be  enforced 

in  e<][uity. 
This  position  is  sustained  by  all  the  cases   in 

Ohio,  before  cited. 

IV.  As  to  what  constitutes  the  eqparaie 
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tf  a  married  woman  in  Ohio,  the  law  niay  be 
stated  thus : 

That  in  addition  to  the  tqxxraie  mUUe  ariaing 
ftcm  specific  settlement,  hf  the  act  concerning 
the  rights  of  married  women,  passed  April  3, 
1861,  (58  0.  L.54),  kb  amended  March  23,  1866, 
{68  O.  L.  47),  the  general  etUUe  of  Skfeme  covert^  be- 
longing to  her  at  marriage,  and  which  may  be 
acquired  or  come  to  her  after  coverture,  whether 
legal  or  equitable,  together  with  the  rents  and 
issues  thereof,  constitutes  her  eeparate  property. 
flee  Levi  v.  Earl,  80  0.  S.  147. 

Isaiah  Pillabs, 

Ltmo,  Ohio. 


CIRCUIT  COURT,  N.  D.,  OHIO,  W.  D. 
Chamberlain  v.  Mabshall  and  others. 


[Concluded.] 
In  Collins  v.  Collins^  19  Ohio  St.  470,  the  court 
speaking,  by  Welch,  J.  said : 

^*  As  a  general  rule,  the  bill  of  peace  could  not 
be  maintained  unless  the  plaintifif  had  firnt  es- 
iablished  his  right  at  law.    One  exception  to  this 
general  rule  was  where  the  parties  were  so  numer- 
•ous  or  set  up  their  several  claims  in  such  form  as 
to  render  a  trial*^of  the  right  at  law  impractica- 
ble.   Another  exception  contended  for,  out  ffen- 
•erally  disallowed  by  the  chancellor,  was  where 
the  plaintiff  was  in  possession  and  the  defendant 
failed  to  bring  any  action,  the  plaintiff  having 
therefore  no  opportunity  to  establish  his  riffht 
at  law.    As  I  understand  the  decision  of  tnis 
court  in  Dou'glass  v.  McCoy,  6  0,  522,  it  was  to 
supply  this  i>recise  omission  that  our  several 
statutory  provisions  on  the  subject  were  enacted. 
These  provisions  are  found  in  the  acts  of  1810, 
1824  and  1831,  (Chase's  Stat.  687, 1278  and  1697), 
substantiallv  as  in  the  657th    section    of  the 
Code,  with  the  difference  tlvat  by  the  latter,  pos- 
session alone,  instead  of  legal  title  and  posses- 
sion, is  declared  to  be  a  sufficient  basis  for  the 
action.     The  only  effect  of  this  provision  in  the 
-Code  is  to  substitute  the  plaintiff's  possession  for 
the  establishment  of  his  right  by  trials  at  law. 
In  all  other  essentials  the  remedy  by  bill  of 
peace  remains  the  same  as  under  the  old  prac- 
tice.^' 

In  the  most  recent  case  in  the  Ohio  reports  oi^ 
the  question  (Rhea  v.  Dick,  34  0.  8.,  420,)  it 
was  decided  that  under  an  amendment  which 
•affected  the  original  section,  a  person  in  posses- 
sion might  compel  a  litigation  as  to  his  title 
with  an  adversary,  claiming  only  6n  estate  in 
Temainder  or  reversion,  or  contingent  Upon  a  fu- 
>ture  event,  and  not  adverse  to  the  phiin tiff's 
right  to  present  posdeseion ;  and  the  court 
guotes  with,  approval  from  the  opinion  of  the 
supreme  Court  of  California,  in  the  case  of  Joyce 
V.  McAvoy,  31  Cal.  274,  in  construing  a  similar 
statute  of  that  State,  as  follows : 

'^The  statute  giving  this  right  of  action  to  the 


partv  in  possession  doe^  not  confine  the  remedy 
to  the  case  of  an  adverse  claimant  setting  up  a 
legal  title,  or  even  an  equitable  title^  but  tne  act 
intended  to  embrace  every  description  of  claim 
whereby  the  plaintiff  miffht  be  oeprived  of  the 
property,  or  its  title  clouded,  or  its  value  depre- 
ciate<L  or  wherebv  the  plaintiff  mi^ht  be  incom- 
modea  or  damnified  by  the  assertion  of  an  out- 
standing title  already  held  or  to  grow  out  of  ad- 
verse possession.  Ijie  plaintiff  has  the  rij^ht  to 
be  Quieted  in  his  title  whenever  any  claim  is 
made  to  real  estate  of  which  he  is  in  possession, 
the  effect  of  which  claim  might  be  litigation,  or 
a  loss  to  him  of  the  property." 

In  the  same  case  from  which  this  citation  is 
taken  (Rhea  v.  Dick),  the  Supreme  Court  of  Ohio 
adds  as  follows : 

"  Cases  may  arise  under  our  statute  in  which 
the  parties  may  have  a  constitutional  right  to 
have  the  issues  of  fact  tried  by  a  jury.  Should 
such  cases  arise,  the  court  is  competent  to  au- 
thorize such  trial,  either  in  the  case  or  by  requir- 
ing a  separate  action  to  be  brought  for  the  pur- 
pose before  the  rendition  of  the  final  decree.' 

The  case  of  Stark  v.  Starrs,  6  Wall.  402,  was  a 
suit  in  equity,  begun  in  the  State  Courts  of  Ore- 
gon, upon  a  similar  statute,  providing  that ''  any 
person  in  possesion  pf  real  property  may  main- 
tain a  euit  %n  equity  against  anotner  who  claims 
an  estate  or  interest  therein  adverse  to  him,  for 
the  purpose  of  determining  such  claim,  estate 
or  interest."    In  commentingon  and  construing 
that  enactment,  Mr.  Justice  Field  said:    "This 
statute  confers  a  jurisdiction  beyond  that  ordi- 
narily exercised  by  courts  of  eauity,  to  afford  re- 
lief in  the  quieting  of  title,  ana  the  possession  of 
real  property.     By  the  orainary  jurisdiction  of 
those  courts  a  suit  would  not  lie  for  that  purpose, 
unless  the  possession  of  the  plaintiff  had  been 
previously  disturbed,  by  legal  proceedings  on  the 
part  of   the  defendi^nt,  and  the  right  of  the 
plaintiff  had  been  sustained  by  successive  judg- 
ments in  his  favor.    Shepley  v.  Rangeley,  Davis 
242 ;  Proonishe  v.  Newennam  2  Seh.  and  Lef.  208; 
Curtis  and  Sutter,  16  Cal.  267.    *    *    *    Bv  the 
statute  in  question  it  is  unnecessary,  in  prder  to 
obtain  this  interposition  of  ejquity,  for  the  party 
in  possession  to  delay  his  suit  until  his  T^oeses- 
sion  has  been  disturbed  by  legal  proceedings, 
and  judgment  in  those  proceedings  has  passed  m 
his  favor.  It  is  sufficient  that  a  party  out  of  posses- 
sion claims  an  estate  or  interest  in  the  property 
adverse  to  him.    He  can  then  at  once  commence 
a  suit,  and  require  the  nature  and  character  of 
such  adverse  estate  or  interest  to  be  set  forth  and 
subjected  to  judicial  investigation  and  determi- 
nation, and  that  the  right  of  possession,  as  be- 
tween him  and  the  claimant,  shall  be  forever 
quited. 

"  We  do  not,  however,  understand  that  the 
mere  naked  possession  of  the  plaintiff  is  suffix 
cient  to  authorize  him  to  institute  the  suit,  and 
require  an  exhibition  of  the  estate  of  the  adverse 
claimant,  though  the  language  of  the  statute  is 
that '  any  person  in  possession  by  himself  or  ten- 
ant mav  maintain '  the  suit.    His  possession 
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miiet  be  accompanied  with  a  claim  of  right,  that 
is,  must  be  founded  upon  title,  legal  or  equitable, 
and  such  claim  of  title  must  be  exhibited  by  the 
proofs,  and  perhaps  in  the  pleading  also,  before 
the  adverse  claimant  can  be  required  to  produce 
the  evidence  upon  which  he  rests  his  claim  <^ 
an  adverse  estate  or  interest." 

In  that  case  the  plaintiff's  title  consisted  of  a 
patent  purporting  to  have  been  granted  by  the 
United  States.  From  a  consideration  of  the  laws  in 
force  applicable  to  the  case,  the  court  determined 
that  the  patent  was  void,  as  having  been  issued 
without  authority  of  law.  Mr.  Justice  Field 
then  proceeds  as  follows:  ''His  position  (the 
plaintiff's)  is  therefore  reduced  to  that  of  a  mere 
possessor  without  title.  Such  possession  is  en- 
tirely sufScient  to  justifjr  the  interposition  of 
e<)uity  for  the  determination  of  the  aefendant's 
title,  even  under  the  very  liberal  act  of  Oregon. 
The  plaintifi  must  first  show  in  himself  some 
right,  legal  or  equitable,  in  the  premises,  before 
he  can  call  in  question  the  valioity  of  the  title 
of  the  defendant." 

The  complainant  in  this  case,  we  have  already 
seen,  is  in  a  similar  category.  His  denial  of  the 
validity  of  the  defendant's  claim  of  title  takes 
from  himself  all  title,  which  otherwise  he  might 
claim,  except  that  based  upon  mere  naked  pos- 
session. 

The  remedy  given  by  the  section  of  the  Re- 
vised Statutes  of  Ohio,  under  present  considera- 
tion, is  **an  action" — meaning  the  universal 
civil  action  of  that  code,  which  has  taken  the 
place  of  all  common  law.  actions,  and  the  suit  by 
Dili  in  chancer3^  At  the  same  time  the  distinc- 
tion in  the  substance  of  common  laiv,  and  equi- 
table rights  is  still  maintained.  In  Dixon  v. 
Caldwell,  15  0.  S.  413,  it  is  said :  "  The  distinc- 
tion between  legal  and  equitable  rights  exists 
in  the  subjects  to  which  they  relate,  and  is  not 
affected  by  the  form  or  mode  of  procedure  tl\at 
may  be  prescribed  for  their  enforcement.  The 
code  abolished  the  distinction  between  actions  at 
law  and  suits  in  equity,  and  substituted  in  their 
place  one  form  of  action;  yet  the  rights  and  lia- 
Dilities  of  parties,  as  distinguished  from  the 
mode  of  procedure  remain  the  same  since,  as  be- 
fore, the  adoption  of  the  code."  To  the  same  ef- 
fect is  Chinn  v.  Trustees,  etc.,  82  O.  S.  236.  In 
Hager  v.  Reed,  11  0.  S.  635,  the  court  held  that 
the  action  of  the  code  will  be  regarded  and 
treated  as  a  civil  action  at  law  or  a  civil  action 
in  chancery,  according  as  the  facts  allege<l,  and 
the  relief  proper  shall  determine.  While,  there- 
fore, there  may  be  no  reason  why  the  remedies, 
although  now  given  this  statute,  may  not  be  en- 
forced m  the  courts  of  the  United  States,  there 
still  remains  in  each  case  the  question  whether 
it  shall  be  by  action  at  law  or  suit  in  equity ; 
for  in  these  courts  the  formal  distinction  in  pro- 
cedure is  maintained.  Indeed,  there  are  funda- 
mental constitutional  reasons  which  require  that 
common  law  rights  of  action  shall  not  be  trans- 
ferred to  the  jurisdiction  of  chancery,  process. 
While  it  may  be  true,  therefore,  that  Section  5779 
of  the  Revised  Statutes  of  Ohio  would  authorize 


the  complainant,  under  the  circumstances  showD 
in  this  case,  to  commence  an  action  for  the  par- 
pose  of  determining  the  adverse  estate  or  inter* 
est  in  the  land  in  controversy,  claimed  by  the 
defendant,  the  question  whether  that  action 
shall  be  by  a  bill  m  chancery  on  the  equity  side 
of  the  court  must  depend  on  the  other  question, 
whether  he  has  or  has  not  a  complete  and  ade- 
quate remedy  at  law.  If  the  rights  in  contro- 
versy are  legal  rights  as  distinguished  from  equi- 
table, and  if  there  are  no  considerations  of  an 
eouitable  nature,  applicable  to  the  case,  and 
which  it  is  necessary  to  apply  in  order  to  pre- 
vent a  failure  of  justice,  then  the  conclusion 
seems  to  be  required  that  the  remedy  must  be 
sought  by  an  action  at  law,  and  not  by  a  suit  in 
equity. 

In  the  present  case  there  seems  to  be  no  ne- 
cessity for  a  resort  to  equitv,  and  no  special  con- 
siderations to  justify  it.  l^he  defendant  had  al- 
ready brought  his  action  at  law  to  try  the  very 
matters  the  complainant  seeks  to  put  in  issue  in 
this  suit ;  so  that  there  was  no  danger  of  injury 
to  the  plaintiff  in  apprehended  loss  of  evidence, 
or  otherwise,  from  any  unreasonable  or  uncon- 
scientious delay  on  tne  part  of  the  defendant. 
The  questions  to  be  decided  are  questions  of  law, 
and  every  consideration  urged  or  that  can  be 
Urged  in  this  form  of  proceeding,  Avill  be  equally 
available  in  the  defence  of  the  pending  action  at 
law. 

If  by  reason  of  the  acts  of  Congress  which  have 
been  cited,,  and  the  facts  admitted  in  respect  to 
the  entry  and  survey  of  Robert  Marshall,  the 
patent  issued  to  his  heir-at-law  in  1878  is  null 
and  void,  as  claimed,  then  that  patent  on  which 
'alone  the  defendant's  title  at  law  rests,  will  be  of 
no  avail  as  a  ground  for  the  recovery  of  the  poe- 
session  of  the  land  in  the  action  brought  for  that 
purpose.  In  Simmons  v.  Wagner,  101  U.  S.  260. 
the  Supreme  Court  of  the  United  States  decided 
that  a  patent  issued  without  authority  of  law 
was  void,  and  could  not  be  used  as  evidence  in 
ejectment  even  against  one  in  poseession 
without  title.  The  Chief  Justice  said  in  that 
case : 

"The  sale  to  Mecke  and  patent  thereon  to 
Simmons,  more  than  thirty  years  afterward,  were 
null  and  void,  and  conveyed  no  title  as  against 
Rusi^ll  and  his  assigns.  It  is  of  no  consequt^ncc- 
whether  the  assignees  of  Russell  could  get  a  pat 
ent  in  their  own  name  or  not.  After  the  certiti- 
cate  issued  the  lands  were  no  louder  a  part  t  ' 
the  public  domain,  and  the  authority  of  tne  offi- 
cers of  the  government  to  grant  them  otherwip** 
than  to  him  or  some  person  holding  his  rights 
was  gone.  The  question  ^s  not  whether  Wagner, 
if  he  was  out  of  possession,  could  recover  in  eject- 
ment upon  the  certificate,  but  whether  Simmons 
can  recover  as  against  him.  He  is  in  a  situation 
to  avail  himself  of  the  weakness  of  the  title  of 
his  adversary,  and  need  not  assert  his  own.*' 
In  Polk's  lessee  ^.  Wendall,  9  Cranch,  99,  Chief 
Justice  Marshall  said :  *'  But  there  are  cas^s  iii 
which  a  grant  is  absolutely  void,  as  when  the 
State  has  a  title  to  the  things  granted,  or  where  th^ 
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ofSoers  had  no  authority  to  ieaue  the  grant.  In 
sudi  cases  the  validity  of  the  grant  is  necessarily 
examinable  at  law."  This  doctrine  was  re-affirm- 
ed in  the  case  between  the  same  parties  in  5 
Wheat.  303. 

The  decision  in  Hoffnagle  v,  Anderson,  7 
Wheat.  212,  is  not  inconsistent  with  this  doc- 
trine, for  in  that  case  the  patent  was  not  void 
for  want  of  power  to  issue  it,  but  voidable  only 
for  irregularities  in  the  exercise  of  the  power. 

In  Ladegray  v.  Roland,  2  Howard,  590,  the 
court  said,:  "The  President  could  give  no 
such  power,  or  authorize  tho  officers  of  the  land 
office  to  issue  patents  on  such  sales.  They  are 
as  void  as  the  sales,  by  reason  of  their  collision 
with  the  treaty." 

In  United  States  v.  Stone,  2  Wall.  535,  Mr. 
Justice  Grier  said :  "  Patents  are  sometimes  is^ 
sued  unadvisedly  or  by  mistake,  where  the  offi- 
cer has  no  authority  in  law  to  grant  them,  or 
when  another  party  has  a  higher  equit>,  and 
should  have  received  the  patent.  In  such  cases, 
courts  of  law  will  pronounce  them  void.  The 
patent  is  but  evidence  of  a  grant,  and  the  officer 
who  issues  it  acts  ministerially  and  iudicially. 
If  he  issues  a  patent  for  land  reserveu  from  sale 
by  law,  such  patent  is  void  for  want  of  authority. 
On  the  other  nand,  if  the  patent  i.s  valid  at  law, 
but  voidable  in  equity,  it  must  be  by  reason  of 
some  superior  equity  on  the  part  of  the  complain- 
ant that  entitles  him  to  charge  it  with  a  tru^^t  in 
his  faVor,  or  to  restrain  the  defendant  from  an 
inequitable  use  of  it  to  his  injury  :  but  the  com- 
plainant asserts  none  such  now  in  this  proceed- 
ing, and  insists  on  treating  it  as  utterly  without 
any  legal  force  whatever.  If  the  complainant 
should  admit  that  the  effect  of  the  patent  was  to 
put  the  legal  title  in  the  defendant,  and  allege 
e(}uitable  grounds,  whereby  it  would  inure  to 
his  bene6t,  or  grounds  on  which  it  should  be 
cancelled,  as  having  been  obtained  in  fraud  of 
his  e(}uitable  rights,  th<*re  would  be  place  for  the 
exercise  of  equitable  jurisdiction  -  but  the  con- 
troversy as  he  makes  it,  on  the  bill  and  proof,  is 
a  contest  between  adverse  claims  of  a  purely  le- 
gal natur0.  Such  a  ccmtroversj'  is  only  to  be 
settled  in  a  court  of  law  according  to  the  princi- 
ples and  methods,  and  under  the  guarantees  of 
the  common  law. 

It  follows  that  the  bill  must  be  dismissed,  but 
of  course  without  prejudice  to  the  right.'^  of 
either,  capable  of  being  enforced  in  the  pending 
action  at  law,  and  also  without  prejudice  to  the 
complainant's  right  to  file  a  bill  m  equity  here- 
after,  in  the  event  it  should  be  decided  in  the 
action  at  law  that  the  defendant's  patent  is  valid 
to  pass  to  him  the  legal  title,  to  charge 
him  as  trustee,  and  compel  a  conveyance  on  any 
equitable  ground  the  complainant  may  be  able 
to  establish. 

Matthews,  Circuit  Justice. 


EMPLOY  M  inT— TERM. 


SUPREME  COURT  O?  OHIu 


Silas  H.  Bascom 

V. 

John  Shiu.:tc. 


-#►♦- 


January  10,  1882. 

V^hera  one  rendering  service  for  another  under  a 
monthly  employment,  says  to  hia  employer  that  be  desires 
lo  have  hie  employment  made  more  permanent,  and 
thereupon  a  specitied  amount  per  year  is  agreed  upon, 
payable  in  semi-monthly  Instalments,  s  hiring  for  a  year 
may  be  inferred.  Express  words  that  the  employment 
should  continue  for  a  year  are  not  essential. 

Error  to  the  Superior  Court  of  Cincinnati. 

Silas  H.  Bascom  brought  suit  in  the  Superior 
Court  of  Cincinnati,  against  John  Shillito  &  Co.^ 
upon  an  alleged  contract  of  employment  of  the 
plaintiff,  as  a  clerk  for  one  year,  and  his  dis- 
charge without  cause  before  the  end  of  the  year. 
The  defendants  admitted  in  their  answer  the 
employment  and  discharge,  but  insisted  that  the 
hiring  was  by  the  month  and  not  by  the  year, 
and  that  the  plaintiff  was  paid,  in  semi-monthly 
instalments,  in  full  for  tive  months,  at  the  expi- 
ration of  which  time  he  was  discharged.  The 
jury  found  for  the  defendants;  judgment  was 
rendered  on  the  verdict^  and  the  court  in  gen- 
eral term  rendered  a  judgment  of  affirmance. 
The  record  contains  the  pleadings,  testimony, 
charge  requested  and  refused,  and  charge  given. 
This  petition  in  error  was  filed  to  reverse  the 
judgments. 

Moulton,  Johnson  &  Levy,  for  plaintiff  in  er- 
ror. 

Smith's  Mas.  &  Ser.  *  41 ;  Addison  on  Con. 
(7th  ed.)684;  Story  on  Con.  (4th  ed.)  §  962  c;  1 
Parsons  on  Con.  518 ;  Smith's  Mer.  L.  (by  H.  &  G.) 
632:  Bleeker  v.  Johnson,  61  Howard,  380;  Frank- 
lin Mining  Co.  v.  Harris,  24  Mich.  115 ;  Pattereon 
t;.  Suffolk  Man.  Co.,  106  Mass. '56;  Far  well  v. 
Cash,  5  B.  &  Aid.  904.  Wood  on  Mas.  &  Ser. 
Sec.  134,  commented  on 

Matthews,  Ramsey  &  Matthews,  for  defendants 
in  error. 

Frazer  on  Mas.  &  Ser.  28;  Chitty  on  Con.  841 ; 
Leake's  Dig.  Con.  678 ;  Smith's  Mas.  &  Ser.  46, 
48 ;  4  Wait's  Act  &  Def.  396 ;  2  Parsons  on  Con. 
32;  Butterfield  v.  Marlen,  3  Car.  &  K.  163 :  Wil- 
liams V.  Bvrne,  7  A.  &  E.  177 ;  Baxter  t^.  Nurse, 
6  M.  &  G/935;  Fairman  v.  Oakford,  5  H.  &  N. 
635;  Coffin  v.  Landis,  46  Pa.  St.  426;  Peacock  v. 
Cummings,  lb.  434 ;  Beach  v.  Mullen,  34  N.  J.  L. 
343:*De  Brair  v.  Minium,  1  Cal.  460;  Kansas  P. 
R'y  Co.  V.  Roberson,  3  Col.  142:  Stark  v.  Palmer, 
2  I^ick.  267 ;  Olmstead  r.  Beale,  19  Pick  528 ; 
Prentiss  v.  Ledyard,  28  Wis.  131. 

Okey,  C.  J. 

From  the  record  it  appears  that  the  plaintiff 
was  employed  as  entry  clerk  for  the  defendants, 
merchants  in  Cincinnati,  in  the  fall  of  1873,  and 
remained  in  such  emplovment  for  six  months, 
when  he  voluntarily  left  it.    He  was  again  em- 
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ployed  by  them  in  the  fall  of  liBTi,  at  a  salary 
of  seventy^five  doUan  a  month.  In  February, 
1875,  his  oompensation  was,  on  his  application, 
increased  by  the  defendants,  acting  through  Mr. 
Ck>lclesser,  their  superintendent,  to  eleven  hun- 
dred dollars  a  year,  such  new  service  to  com- 
mence March  1, 1876.  Under  this  new  arrange- 
ment, he  remained  in  the  service  of  the  defend- 
ants until  July  81, 1876,  when  he  was  discharged. 
During  all  t)ie  time  he  was  in.  the  defendants' 
emi>loy,  he  received  payment  for  his  services 
semi-monthly  as  rendered,  and  the  amount  paid 
to  him  on  Juljr  31, 1876,  was  in  full  for  such  ser- 
vices to  that  time.  This  suit  was  brought  Octo- 
ber 1,  1876,  and,  of  course,  if  there  was  a  valid 
contract  for  a  year,  the  plaintiff  was  entitled  to 
recover.    (7  Am.  L.  Reg.  N.  S.  148.) 

The  plaintiff  testifi^  that  when  he  applied 
for  such  increase  of  salary,  he  stated  that  he 
wanted  his  situation  made  more  permanent; 
but  Mr.  Colclesser  testified  that  he  had  no  recol- 
lection that  such  statement  was  made.  There 
was  no  other  conflict  in  the  testimony,  and  the 
above  staten\ent  contains  the  substance  of  all 
the  evidence. 

The  court  properly  charged  the  Jury, ''  that 
the^ issue  presented  was  purely  one  of  fact;  that 
it  was  for  the  jury  to  say  whether  that  which 
took  place  between  the  parties,  as  detailed  by 
the  evidence,  constituted  a  hiring  for  a  year; 
that  it  was  a  question,  to  be  determined  with 
reference  to  all  the  circumstances  and  facts  of 
the  case  ;  that  the  jury  should  consider  the  pre- 
vious relationship  of  the  parties,  all  that  was 
said  between  Colclesser  and  plaintiff  at  each  in- 
terview, and  determine  from  these  and  all  the 
circumstances  whether  it  was. the  intention  of 
the  parties  that  there  should  be  a  yearly  hiring." 
But  the  court  further  charged  the  jury  that  '•'  a 
contract  for  a  year  will  not  be  implied  unless  it 
was  definitely  agreed  upon  between  the  parties;" 
and  "  if  the  jury  find  tnat  nothing  was  said  as 
to  the  duration  of  the  service,  the  defendants 
were  entitled  to  dissolve  the  relationship  between 
the  plaintiff  and  defendants  at  the  end  of  any 
month."  Furthermore,  the  court  refused  to 
charge,  as  requested  by  the  plaintiff,  that  ^'  if 
the  jury  believe  from  the  testimony  that  the 

Elaintiff  stated  to  Mr.  Colclesser  that  he  desired 
is  employment  to  be  made  more  permanent, 
and  that  upon  this  statement  an  aereement  was 
made  to  pay  the^  plaintiff  eleven  nundred  dol- 
lars a  year,  then  tne  jury  have  a  right  to  infer 
that  this  constituted  a  centrist  for  a  year." 

The  rule  that  from  the  mere  fact  that  a  ser- 
vant has  been  hired,  the  law  will  presume  an 
employment  for  a  year,  is  by  no  meisins  inflex- 
ible even  in  England,  and  perhaps  a  hiring  for 
a  shorter  period  will  be  more  readilv  inferred  in 
this  country  than  in  England.  There,  as  well 
as  here,  proof  of  the  periods  at  which  payments 
were  to  oe  made,  the  character  of  the  employ- 
ment, custom,  the  course  of  dealing  between  the 
parties,  or  other  fact  which  may  throw  lieht 
upon  the  question,  is  admissible.  But  in  this 
case  the  facts  recited  in  the  request  to  charge 


weii  in  harmony  with  the  preaumption,  and  we 
entertain  no  doubt  that  the  plaintiff  was  entitled 
to  such  charge. 

The  alleged  verbal  contract  was  made  in  Feb- 
ruary, and  was  to  continue  foi*  one  year  from  the 
1st  ik  March,,  but  payments  were  to  be  made 
semi-monthly.  If  this  was  an  i^preement  within 
the  statute  of  frauds  (as  to  which  see  Abbott  9. 
Inskip,  29  Ohio  St.  69;  Cawthome  v.  Cordney. 
13  C.  H.  N.  8.  406;  Banks  v.  Croesland,  L.  R.  10 
Q.  B.  97 ;  Evans  v.  Roe,  L.  R.  7  C.  P.  138),  the  ob- 
jection was  not  made  in  the  pleadings  Aor  on  the 
trial,  and  will  not  be  determined  here  (Towns- 
ley  V.  Moore,  30  Ohio  St.  184);  and  whether  the 
defendants  desire,  or  should  be  permitted,  to 
make  the  objection  hereafter,  are  questions  not 
before  us  for  decision. 

Jud^ent  reversed. 

[This  case  will  appear  in  37  O.  8.] 


3)ig«<yi;  of  ®CC4<H<>H<^. 


WISCONSIN. 


(^Supreme  Cdurt.) 

Kavavaqh  and  Anothkr  v.  O'Nxill,  Oct  IS,  Ittl. 

1.  AeeommodaUan  NoU  by  a  Married  IToman.— A  note 
for  the  debt  of  another,  signed  by  a  married  womaa 
meraly  aa  surety  or  aooommodation  maker,  cannot  be  en- 
ibroea  against  her  in  an  action  <U  law. 

2.  Whether,  In  a  suit  in  equity,  the  oonrt  may  iufir  an 
interact  to  charge  her  separate  estate  from  the  mare  fact 
of  her  having  executed  such  contract,  qwaare, 

3.  It  is  error  to  aUow  an  amendment  of  the  oomplaint, 
changing  the  action  from  one  at  law  to  one  in  equityt 
againat  tne  defendant's  objection. 


KlUSN DKR  AND  ANOTHXB  V.  FSMSKB  AND  ANOTHmU 

Oct.  IS,  ISSI. 

Agent  bi/ya  UmtAand  takes  aeed  in  ktM  own  imnm.— 1. 
Where  A.,  occupying  a  confidential  relation  to  B.,  la  en- 
trusted by  B.,  with  money  to  buy  lands,  and  on  making 
such  purohase,  and  paying  the  consideration  from  the 
money  so  furnished,  takes  the  deed  to  himself  but  te 
the  assumed  surname  of  B.,  it  must  beprencmea  that  h# 
took  such  conveyance  to  himself  by  mistake  or  inadvert- 
ence, and  without  B.'s  knowledge  and  conaenty  or  In 
firaud  or  violation  of  the  trust  so  imposed. 

2.  One  who  claims  that  the  money  so  fumiahed  wvn 
in  fact  a  loan,  a  gift,. or  advancement,  haa  the  burden  of 
proving  it. 

3.  One  claiming  title  as  devisee  of  A.,  in  each  a  eaao, 
is  not  entitled  to  the  protection  of  a  bonajide  porahaaer 
for  a  valuable  oonsiaeration,  especiaUy  where,  at  .tlia 
timesof  the  making  of  the  devise  and  of  A.'8  death,  B» 

was  occupying  the  premises  with  his  family  as  a  *~ 

stead. 


1 


BUTLNB  V.  KiBBT.     Oct.  18„  ISSI. 

Oontraet—  HT^ea.—!.  In  an  action  for  a 
on  a  contract  for  wages,  where  there  is  no  dlapate 
the  amounts  or  times  of  the  payments  actuallj 
but  only  as  to  the  amount  of  wages  which  plainttlT 
to  receive,  there  is  no  error  in  excluding  defeiidant*lB 
booka.  containing  entries  of  the  paymenta,  the  evideooa 
being  immateriu. 

2.  Services,  part  of  which  w^re  rendered  to  a  llim  o< 
which  defendant  is  the  surviving  partner  and  the  (  *' 

ert,  under  the  same  cofentract^  to  defendant  alone, 
sued  upon  as  a  single  cause  of  action. 

3.  Whefe  one  employed  by  the  month,  and  entitled 
to  his  wages  at  the  end  of  each  month,  fails  to  nollno 
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them,  aad  oontinnes  in  such  emplovment  by  the  month 
for  more  than  six  years,  that  part  of  the  wages  which  ao- 
cmed  more  than  mx  years  before  suic,  is  barred  by  the 
atatote. 

4.  In  sach  a  esse,  the  monthly  balances  being  readily 
•acertainable  by  computation,  plaintiff  is  entitled  to  in- 
terest on  each  balance  from  the  time  when  it  accrued. 


.Eno8  v.  Oolk.    Xov.  3,  1881. 

BaOee,—!.  A  bailee  cannot  acquire  title  to  the  propertj^ 
adverse  to  that  of  his  bailor  through  a  tortious  seizure 
and  ssle  of  the  property  by  a  thlnT  person. 

2.  Money  paid  by  the  bailee  at  such  a  sale,  without 
authority  from  the  oailor,  cannot  be  recovered  from  the 
latter. 

8.  The  property  having  returned  to  the  bailee  in  such 
a  case,  while  the  bailor  might  perhaps  maintain  an  action 
of  tretpass  against  the  person  who  seized  and  sold  it, 
add  recover  therein  at  least  nominal  damsces,  he  can- 
not, without  proof  of  actual  damsge,  maintain  an  action 
against  such  third  person  as  for  a  eonverm'on^  and  recover 
even  nominal  damagOM  thcrem. 

4.  Jt  seetM  that,  wlille  in  general  a  refusal  to  award 
nominal  damages  to  a  par(y  entitled  thereto  is  no  ground 
f6r  a  reversal  of  the  Judgment,  (Hubbard  V.  W.  0.  Tel. 
Go.  38  Wis.  858.  and  other  cases  in  this  court  there  cited,) 
this  rule  would  not  obtain  where  Much  judgment  would 
cany  costs. 


Ph<emix  Ins.  Co.  p.  Badger.    Nov.  3,    1881. 

Evidenc^^Fire  Insurance,^!.  It  is  only  when  the  ad- 
mission of  improper  evidence  may  have*prejudiced  the 
appellant  that  it  is  ground  of  reversal. 

2.  A  witness  cannot  be  asked  whether  he  had  made 
an  appointment  to  meet  other  pentons  at  u .  certain  time 
for  the  purpose  of  corroljoratfng  his  testluionv  that  ho 
iutd  not  agreed  to  meet  defendant  *M  agent  at  tliat  time; 
but  he  may  be  asked  that  question  to,  rebut  the  agent's 
testimony  that  the  agreement  to  meet  other  persons  was 
for  a  different  time. 

3.  The  fire  insurance  policy  In  suit  provides  that  **  if 
differences  shall  arise  touching  any  loss  or  damage,  after 
proof  thereof  has  been. received  In 'duo  form,  the  matter 
shall,  at  the  written  request  of  either  party,  lie  submitted 
to  impartial  arbitrators,  whose  award  in  writing  shall  be 
binding  on  the  parties  as  to  the  amount  pt  such  damage, 
but  aball  not  decide  the  liability  of  the  company  under 
the  policy.  It  is  furthermore  mutually  agreed  that  no 
action  against  this  company  for  the  recovery  of  any  claim 
by  virtue  of  this  pollcv  shall  be  sustainable  in  any  court 
nntil  an  award  ahall  have  been  .obtained  flzins  the 
amount  of  such  claim  in  the  manner  also  provided." 
ifeCrf—      • 

(1)  That  this  provides  ibr  an  award  only  in  case  of  a 
difference  as  to  the  amotm(  of  a  loss. 

(2)  That,  as  an  arbitration  might  have  -been  and  was 
not  demanded  by  the  inmrer,  the  assured  may  maintain 
an  action  on  the  policy  without  alleging  an  arbitration. 

4.  Such  agreement  as  to  arbitration,  being  collateral 
to  the  aorreement  to  pay  the  loss,  does  not  oust  the  courts 
of  Jurisaiction  to  enmroe  the  latter  agreement. 

Cook  kt  ai..  v.  McCabk.    Nov.  3,.  1881. 

Cbnirae^^Damaaee. — I.  When  there  wss  not  an  abso- 
lute and  indivisible  contract  to  build  a  complete  house 
for  a  specified  sum,  but  only  a  contract  to  do  a  part  of 
the  work  and  furnish  a  part  of  the  materials,  the  remaior- 
der  to  be  otherwise  provided  for,  from  time  to  time,  by 
the  land-owner,  (altnough  the  price  was  a  fixed  aggre- 

fate  sum,  and  no  payment  was  to  be  made  until  after  the 
ouae  was  completed,)  and  th^  part  built  was  destroyed 
bv  Are  before  completion  of  the  whole,  and  was  not  re- 
stored bv  the  land-owner,  held,  that  the  contractor  might 
reoover  for  work  and  materials  actually  done  and  fur- 
nished hy  him,  especially  where  the  land-owner  had 
treated  the  house  ss  his  own  by  procuring  insurance 
thereon  and  receiving  the  insurance  money. 

2.  The  measure  or  the  contractor's  damages  in  such  a 
case  Imnrima/aeie  hpro  rata  share  of  the  contract  price. 

8.  Under  an  agreement  to  pay  a  certain  sum  on  the 
oompletion  of  work,  and  the  remainder  of  the  price 
within  80  days  thereafter,  without  interest,  a  further  pro- 
Tlaion  that  if  such  remainder  Is  not  paid  within  six 
montlia  after  the  work  is  completed,  a  specified  rate  of 


interest  shall  be  paid  thereon,  does  not  prevent  the  debt 
from  falling  due  at  the  end  of  the  80  days. 

4.  Where  the  trial  court,  upon  the  undisputed  evi- 
dence, might  have  directed  a  verdict  for  the  respondent 
for  the  full  amount  awarded  him  by  the  Judgment,  the 
fact  that  a  reference  for  trial  was  improperly  oroersd 
without  appellant's  consent,  is  not  ground  of  reverMl. 


♦  < » 


NEW  YORK. 


(Gbtirt  o/  Appeals,) 


Hoffman  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     Nov.  22,  1881. 

Baiiroad  Companies-- Negligence'^Praetiee.~'Th»  re- 
moval of  trespassers  from  the  cars  is  within  the  implied 
authority  of  the  company's  servants  on  the  train,  ana  the 
(kct  that  they  acted  iUesally  in  removing  a  party  while 
the  train  was  In  motion  aoeanot  exonerate  the  company. 

A  question  on  cross-examination  of  a  witness  for  de- 
fendant as  to  his  relationship  with  an  officer  of  defend- 
ant Is  admissible  In  the  discretion  of  tie  Judge. 

A  statement  by  the  Judge  In  his  charge  that  plaintiff 
was  *'  a  very  intelllsont  and,  I  think,  truthful  youth—I 
mean  so  far  as  a  desire  to  tell  the  truth  is  concerned,"  is . 
not  erroi^eous:   that  he  did  not  thereby  take  the  ques- 
tion of  plaintiff's  credibility  from  the  Jury. 


Wemzuck  v.  McCottbr.    Nov.  22, 1881 

yyisance,^K  conductor  designed  to  carry  water  from  a 
roof  to  the  ground,  when  constructed  with  due  care  and 
proper  precaution.  Is  not  in  itself  unlawful  so  that  It  can 
be  deemed  a  nuisance,  even  if  Its  mouth  is  towarda  the 
sidewalk  and  It  discbarges  upon  it. 

When  the  water  Is  upon  the  sidewalk  and  is  froaen, 
and  is  permitted  to  remain,  It  may  subject  the  municipal- 
ity to  an  action  for  omission  of  duty. 

Plaintiff's  grantor  built  two  houses  with  a  leader  from 
the  roof  of  a  piazza  over  both.  Plaintiff  purchaaed  one 
house  and  altered  the  piazza  so  that  no  water  ran  from  it 
to  the  leader,  but  was  led  through  another  pipe.  In  an 
action  to  recover  for  injuries  reonved  from  falUng  on  ice 
collected  on  the'  sidewalk,  Held^  That  the  moat  that 
could  be  said  is  that  defendant  did  not  tear  up  or  remove 
the  leader,  and  that  he  would  not  be  liable  for  its  contin- 
uance unless  requested  to  abate  it. 


Parrott  V,  Sawysr.    Nov.  22, 1881. 

OUrparfttiotis^Stoekhotderf — Limitaiion9,^The  corpora- 
tion of  which  defendant  was  a  stockholder  became  Indebt- 
ed to  plaintiff  in  1887.  Plaintiff  took  part  of  his  claim  in 
cash  and  the  balance  In  a  note  dated  Jan.  1, 1808,  payable 
in  twelve  montha.  A  suit  on  the  note  was  commenced 
in  July,  1880.  Hel^  That  defendant  wasdischaiged  from 
liability  because  plaintiff  did  not  sue  the  corporation 
within  one  year  from  the  time  the  original  Indeotednees 
became  due,  and  that  his  liability  was  not  extended  by 
the  note  given  for  a  portion  thereof. 

Bbyer,  V,  Thb  Pbofle.    Oct.  11, 1881. 

AbduetUm.-rthe  QiBiute  asainst  taking  a  woman  with 
intent  to  compel  her  to  be  denied,  embraces  a  case  were  the 
M'omau  has  not  consented  to  be  taken  for  that  purpose, 
but  where,  without  knowledsre  of  the  purpose  contem- 

J>lated,  she  is  induced  to  go  with  another  for  a  lawful  ob- 
ect,  apd  is  afterward.  In  accordance  with  the  original  in- 
tent, by  force,  menace  or  duress,  defiled. 

The  indictment  alleged  that  the  prisoner,  with  one  8.. 
made  an  assault  and  took  the  complainant,  Ac  Heldf  That 
it  was  not  absolutely  essential  to  prove  a  conspiracy  in 
order  to  convict  the  prisoner  of  the  offence  chaiged. 

Capbon  bt  al,  v.  Thomfson,  imfl'  d,    Oct.  18, 1881. 

.SroA;«r«—iV(ictice.— Plain  tifls,  who  were  brokers,  bought 
certain  stock  f<ir  defendant  but  afterwards  pledged  it  for 
a  loan  to  themselves  and  it  was  sold  by  the  pledgee.  The 
stock  was  never  tendered  to  defendant.  Heid,  that  the 
pledge  of  the  stock  was  a  failure  to  perform  a  subsequent 
duty  and  no  condition  precedent  was  broken  whloh 
would  prevent  plaintlflli  from  charging  defendant  for  the 
purchase  of  the  stock. 

Where  the  court  at  the  trial  has  committed  an  error  the 
Jndf^ment  should  not  be  affirmed  unless  it  appears  ba- 
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yond  any  questico  that  tke  appellant  t^auiiot  (»uooi9ed 
upon  i  new  trial. 


{Supreme  Oourt,) 

Eankst  Drehbr  V,  Henry  Y.  Yates  et  au 

Pleadinff—TrespoM^Iitmoval  of  FUxgatajgr.—Held,  1. 
A  plea  in  trespass  justifying  the  removal  of  a  Aagataff 
from  a  public  street  by  citv  officers  under  a  city  ordinance 
need  not  show  how  such  nagstalf  obstructs  such  street, 
it  being  sufficient  to  allege  that  it  wsh  placed  In  such 
street  and  obstructs  it.  2.  If  the  city  orainance  author- 
ised the  removal  of  street  obstructions  in  case  the  same 
were  not  removed  by  the  owner  within  *'  two  hours  "  af- 
ter notice,  a  plea  justifying  the  removal  of  the  same  bv 
the  city  officers,  which  alleged  that  such  removal  took 
place  ''^after  due  notice  in  writing  to  the  said  plaintiif  to 
remove  the  same,  and  after  the  time  limited  in  said 
notice,*'  is  sufficient  when  objected  to  by  general  de- 
murrer. 


Lasblle  v.  Hobokem  Fire  Ins.  Co. 

liSre  Inauranee—OmdUion-^Vaeanqf  of  iVamsef.— This 
was  a  salt  on  a  fire  insurance  policy.  HeUL  One  of  the 
oonditi  )ns  of  a  policy  of  insurance  oelng  that  the  policy 
should  become  void, '*  if  the  dwelling  house  should  be- 
come vacant  or  unoccupied  and  ao  remaifi,**  Held:  That 
a  temporary  oessation  to  occupy  the  dwelUns  which  did 
not  continue  an  til  it  was  destroyed  by  the  fire,  did  not 
avoid  the  contract.  Held  furiher,  Tbat  the  aosence  of 
the  tenant,  who  was  then  occupying  the  building  as  a 
dwelling  house,  on  the  night  of  tne  fire,  did  not  leave  the 
building  vacant  or  unoccupied  within  the  sense  of  the 
contract. 


Wahser  v.  Atkinson. 

Trial  by  Juty-^On  Appeal  from  Juaiice*9   CtouH^—Held. 

1.  There  Is  in  this  State  no  constitutional  right  to  trial 
by  jury  on  appeal  from  the  courts  for  the  trial  of  small 
causes,  in  cases  where  no  jury  .was  demanded  below. 

2.  If  a  party  goes  to  trial  oefore  a  lustice  without  de- 
manding a  jury,  under  statutes  which  provide  that,  on 
appeal  from  the  decision  of  the  justice,  the  cause  shall 
be  heard  and  determined  by  the  appellate  court  without 
a  jury,  he  thereby  waives  any  right  to  a  jury  trial  on  ap- 
peal. 3.  No  person  haa  a  vested  right  in*  any  particular 
mode  of  "procedure  in  actions  at  law ;  and,  except  when 
the  Constitution  expressly  guarantees  some  certain 
mode,  the  procedure  may  be  modified  by  the  Legislature 
at  will.  ^^^L 

IOWA. 


{Supreme  Court,) 

MoDoNAiiD  V.  Jackson.    Oct.  19,  1881. 

PromiMory  Note,^l%  is  an  established  rule  that  re- 
covery cannot  be  had  upon  a  promissory  note  that  has 
been  destroyed,  unless  it  is  clearly  established  that  it 
was  destroyed  through  ignorance  or  mistake. 

A  party  will  not  be  allowed  to  recover  upon  a  promis- 
sory note  that  he  has  destroyed  in  pursuance  of  a  fraud- 
ulent scheme. 

Before  a  recovery  can  be  had  upon  a  note  destroyed  by 
the  holder,  the  evidence  ss  to  the  amount,  terms,  and 
identity  must  be  reasonably  clear  and  specific. 


SUPREME  COURT  OP  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlyaine,  Hon.  Nicholas  Longworth. 
Judges. 

Tuesday,  January  17,  1882. 

GENERAL  DOCKlfTr. 

No.  11.    John  Q.  Smith  v.   Steamer  Young  Reindeer. 
Error  to  the  District  Court  of  SanduskyI    County.    Judg- 


ment affirmed.  The  case  is  determined  from  Revised 
SUtutes  U.  S.  g  711,  and  not  the  act  of  ConirreM  of  1845, 
relied  upon  by  plaintilT  in  error.  There  will  be  no  fur* 
ther  report. 

20.  James  B.  Oarnithers  v.  William  Dinsmore.  Error 
to  the  District  Court  of  Putosm  County.  Judgment  af « 
firmed.    There  will  be  no  further  report. 

41.  Edward  A.  Bratton  v.  Edward  D.  Dodge.  Error 
to  the  District  Court  of  Vinton   County.    Passedl  until 

February  12,  1882,  for  brief  of  defendant  in  error. 

42.  Elizabeth  Lafferty  et  al.  «.  WiUiam  Shinn,  a 
minor,  bv  his  next  friend.  Error  to  the  District  Court 
of  Adams  County.  Passed  until  February  9,  1882,  for 
brief  of  defendant  in  error. 

62.  Joseph  Davidson  etal.  v,  William  A.  Campbell  et 
al.  Error  to  the  District  Court  of  Greene  County.  Judg- 
ment affirmed.  The  original  action  was  in  replevin,  and 
the  court  did  not  err  in  refusing  to  allow  tne  plaintiff, 
by  amendment,  to  substitute  an  action  in  equity  to  en- 
foroe  a  trust. 

68.  Louisa  Rust  v.  Samuel  Baker.  Error  to  the  Dis- 
trict Court  of  Clarke  County.  Dismissed  for  want  of 
preparation. 


65. 


ke 


'& 


Baltimore  and  Ohio  Railroad  Co.  v,  John  M.  Bur- 
Error  to  the  District  Court  of  Perry  Copnty.    Dis- 
missed for  want  of  briefs  under  Rule  4. 

66.  Baltimore  and  Ohio  Railroad  Co.  v.  Isaac  J.  Clark. 
Error  to  the  District  Court  of  Perry  County.  Passed  to 
February  12, 1882,  for  defendant's  brief. 

67.  A.  T.  Johnson  et  al.  v.  Trustees  of  Geneva  Town- 
ship. Error  to  the  District  Court  of  Ashtabula  County. 
PaMMBd  to  February  1, 1882,  for  brief  of  defendant  in  er- 
ror. 

58.  Oeorae  F.  Greenlease  v.  Warner  Taylor  et  al.  Er- 
ror to  the  District  Court  of  Madison  County.  Dismissed 
for  want  of  preparation. 

596.  The  State  of  Ohio  on  relation  of  W.  J.  Clark  v. 
Joseph  Falkenbach.  Quo  warranto.— Reserved  In  the 
District  Court  of  Franklin  County.  Dismissed  for  went 
of  preparation. 

726.  The  State  of  Ohio  ex  rel.  v.  Hazelton  A  Letonia 
Company.  Error  to  the  District  Court  of  Mahoning 
County.    Dismissed  for  want  of  preparation. 

MOTION  DOCKET. 

No.  10.  Otis  B.  little  v.  Eureka  Insurance  Company. 
Motion  to  dispense  with  printing  in  No.  38  on  the  Gen- 
eral Docket.    Motion  granted. 

11.  lievi  N.  Yearly  et  al.  v,  Joseph  P.  Lonff  et  al.  Mo- 
tion to  dismiss  the  petition  in  error  in  No.  244  on  the 
General  Docket  for  want  of  printing.  Motion  sustained. 
Motion  to  dismiss  the  cross-petition  in  error  filed  by 
Emellne  Carver,  for  want  of  service  of  sammons  in  error 
overruled  and  cause  retained  for  hearing  of  said  crosa- 
petition  in  error. 


SUPREME  COURT  ASSIGNMENT. 


The  following  oases  have  been  assigned  for  oral  argu- 
ment: 

January  26th— No.  18.  Marietta  A  Cincinnati  Railroad 
Company  v.  Western  Union  Telegraph  Company. 

January  26th— No.  64.  Detroit  Fire  A  Marine  Insor* 
Company  v.  Commercial  Mutual  Insurance  Company. 

February  1st— No.  8..  Union  Central  life  Inauranoa 
Company  v.  Cheever. 

February  1st— No.  26.    Cross  v.  Wlnslow. 

February  Ist^Bloom  v.  United  Railroad  Stock  Com* 
pany.  Motion  to  vacate  Injunction  of  Hamilton  Coiantj 
Court  of  Common  Pleas. 

February  2d— No.  886.  Ohio  ex  rel.t  Braokney  et  aL  «• 
Commissioners  of  Fayette  County.    Mandamoa. 
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COLUMBUS,  OHIO,     :  :    JAN.  26,  1882. 

'  The  Grand  Jury  of  Franklin  County,  lasl 
week,  reported  fifty-two  indictments  against 
Fred  Newberg,  the  late  employe  of  the  State 
Board  of  Public  works,  classified  under  the  fol- 
lowing different  offenses ;  Forgery,  seventeen ; 
obtaining  money  under  false  pretenses,  seven- 
teen ;  presenting  false  evidence  of  indebtedness 
to  the  Auditor  of  State,  eighteen.  The  aggre- 
gate amount  of  money  obi  .ined'by  young  New- 
berg through  his  criminal  acts,  footed  up,  at  the 
last  count  $22,000.  If  convicted  on  all  of  the 
above  indictments  and  the  full  penalty  of  the 
law  imposed  on  him,  the  young  man  would  have 
the  stupendous  term  of  over  500  years  impris- 
onment recorded  against  him. 


The  first  bill  passed  at  the  present  session  of 
the  Legislature,  was  rushed  through  last  week. 
It  was  a  bill  to  authorize  the  city  of  Cleveland 
to  make  use  of  a  portion  of  its  sinking  fund  to 
extend  water  works  and  improve  streets.  It 
seems  that  the  bill  was  brought  down  here  by 
certain  city  officials  of  Cleveland,  and  the  Cuya- 
hega  delegation  were  pursuaded  that  it  must  needs 
be  passed  at  once  for  the  public  good.  After  the 
bill  had  become  a  law,  the  other  side  are  heard 
Ixom,  in  the  shape  of  the  Sinking  Fund  Com- 
mieeionerSi  of  the  Forest  city  and  prominent 
oitisenSi  who  are  strongly  opposed  to  the  bill 
and  say  it  should  never  have  been  passed.  Some 
of  the  members  from  Cuyahoga,  it  is  said,  are 
highly  indignant  at  themselves  for  their  undue 
haate. 


#  • » 


Thb  Clerk  of  the  Supreme  Court  of  this  State 
10  JQBtified  in  asking  the  Legislature  to  adopt 
meamires  that  will  furnish  him  with  the  neces- 
earj  room  and  accommodations  to  conduct  the 
affidrs  of  his  office.  The  business  of  the  Su- 
preme Court  has  attained  such  proportions  that 
the  clerk  cannot  be  expected  to  properly  admin- 
ieter  the  duties  incumbent  upon  him,  without 
additional  space.  The  condition  oT  the  docu- 
ments and  papers  of  this  court  is  certainly  any- 
thing but  creditable  to  the  State.  In  many  in- 
etanceSy  the  meet  valuable  papers  are  stowed 
away  in  the  comer  of  a  dingy  room,  beneath  the 
dome  of  the  Capitol,  like  waste  paper,  eimply 
because  the  Legislature  in  the  past  has  utterly 
%nored  the  plsas  made  by  the  present  and  for- 


mer clerks,  for  a  few  pigeon  holes,  for  the  re- 
ception of  legal  papers  and  a  safe  room  to  put 
chem  in.  The  office  of  the  Clerk  of  the  Su- 
preme Court  has  never  been  a  fit  place  in  size 
and  location,  becoming  the  office  and  its  re- 
quirements. ,  It  is  the  most  ill-appointed  room 
for  its  use  in  the  Capitol  building. 

We  feel  sure  that  if  the  members  of  the  pres- 
ent Legislature  will  but  acquaint  themselves 
with  the  needs  of  this  important  office,  they  will 
waste  VQry  little  time 'in  providing  protection' 
for  the  valuable  legal  papers  of  the  court,  with 
sufficient  room  for  the  clerk  to  care  for  them, 
and  tuUy  respond  to  the  demands  made  upon 
him. 


♦  • » 


SUPREME     COURT      EXAMINING      COM- 

MITTEE. 


The  committee  appointed  by  the  Supreme 
Court  to  examine  applicants  for  admission  to  the 
bar  during  the  year  1882,  held  a  meetine  in  the 
Supreme  Court  room  on  January  4th,  and,  at  the 
suggestion  of  the  Court,  divided  the  work  of  the 
committee  as  follows : 

EXAMINERS  FOR  THE  FEBRUARY  AND  MAY  CLASSES. 

E.  L.  Taylor,  Columbus;  H.  J.  Booth,  Colum- 
bus; Milton  L.  Clark,  Chillicothe;  T.  Q.  j^h- 
burn,  Batavia ;  W.  C.  McFarland,  Cleveland. 

EXAMINERS  FOR  THE  MARCH  AKD  JUNE  CLASSES. ' 

M.  A.  Daugherty,  Columbus;  S.  D.  Horton, 
Pomeroy ;  6.  U.  Wald,  Cincinnati ;  W.  M.  Koons, 
Mt.  Vernon  ;  A.  W.  Krumm,  Columbus. 

EXAMINERS  FOR  THE  APRIL  AND  JULY  CLASSES. 

O.  W.  .Aldrich,  Columbus:  J.  K.  Mower, 
Springfield ;  Geor^  Metcalf,  Elyria ;  J.  B.  Bran- 
non,  Cincinnati ;  K.  C.  Hoffman,  Columbus. 

This  order  will  be  preserved  throughout  the 
year.  It  is  expected  that  each  member  of  the 
committee  will  punctually  observe  these  ap- 
p6intments. 

The  actual  expenses  of  those  members  of  the 
committee  who  reside  out  of  Columbus,  will  be 
paid  from  a  fund  provided  by  the  Court. 

In  order  that  the  committee  may  be  prepared  to 
do  its  work  properly  and  fairly,  it  has  oeen  deter- 
mined that  eacn  member  thereof  shall  prepare  a 
list  of  questions  on  the  subject  set  opposite  his 
name,  and  send  the  same  to  M.  A.  Daugherty, 
Columbus,  Ohio.  In  preparing  said  qutotions^ 
care  should  be  taken  to  select  spch  as  will  best 
elicit  the  knowledge  of  the  students  as  to  the  gen- 
eral principles  of  the  subject.  The  following 
assignment  of  subjects  has  been  made : 

Milton  L.  Clark,  Evidence. 
T.  Q.  Ashburn,  Pleadings. 
W.  C.  McFarland.  Partnership. 

5.  D.  Horton,  Bailment. 

6.  H.  Wald,  Contracta 

W.  M.  Koons,  Negotiable  Instruments^ 
J.  K.  Mower,  Principal  and  Agent. 
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George  Metcalf,  Principal  and  Surety. 

J.  B.  Bran non/ Personal  Rights. 

R.  C.  Hoffman,  Domestic  Relations. 

A.  W.  Krumm,  Corporations. 

M.  A.  Daugherty,  Real  and  Personal  Property. 

H.  J.  Booth,  Criminal  Law. 

O.  W.  Aldrich,  Equity  Jurisprudence. 

E.  L.  Taylor,  Wills. 

A  special  list  of  questions  will  also  be  prepared 
by  M.  A.  Daugherty  on  the  principles  of  the 
Constitution  of  the  State  and  of  the  United 
States. 

Each  member  of  the  committee  will  also  please 

Ereparc  four  (4)  cases  under  the  subject  assigned 
>  him,  suitable  to  be  put  to  the  class  on  exami- 
nation. 

^  The  rule  now  in  force  requires  the  examina- 
tion to  be  extended  over  the  above  naoped  sub- 
jec^j  and  the  purpose  is  to  secure  a  list  g(  well 
considered  questions  from  which  the  sub-com- 
mittee may  select  such  as  they  desire  for  any 
examination.  The  necessity  of  prompt  compli- 
ance on  the  part  of  each  member  of  the  commit- 
tee is  apparent 

M.  A.  Daugherty,  Tempnrary  Chairman. 
E.  L.  Taylor,  tkcrelary. 


RULES  ON  ADMISSION. TO  PRACTICE. 
The  following  addition  to  the  rules  of  the  Su- 
preme Court,  relating  to  applicants  for  admission 

to  practice  in  this  State,  was  adopted,  January 
6th,  1882: 

It.  Each  applicant,  before  examination,  shall 
pay  to  the  Clerk  the  sum  of  five  dollars ;  pro- 
vided, that  in  case  any  applicaat  shall  fail  to  re- 
ceive a  certificate  of  auatihcation,  he  shall  not  be 
required  to  pay  any  turther  sum  upon  a  renewal 
of  his  application. 

12.  Tne  Clerk  shall  enter  all  sums  so  received 
in  a  cash  book,  showing  date  and  name  of  appli- 
cant, and  shall  pay  the  same  out  upon  the  order 
of  the  Chief  Justfce,^  in  payment  of  the  expenses 
of  such  examinations,  and  for  no  other  purpdse, 
that  is  to  say:  The  cost  of  necessary  printing 
and  stationary ;  to  the  Clerk,  for  each  certificate 
of  admission  issued  to  an  applicant,  one  dollar ; 
to  each«{riember  of  the  Standing  Committee,  his 
necessary  traveling  expenses,  and  for  personal 
exi>en8es  while  actually  engaged  in  such  exami- 
nations, not  exceeding  five  dcSlars  per  day. 

RIGHT  OF  COUNSEL  TO  REPRESENT 
PROSECUTING  WITNESS  IN  CRIMINAL 
CASES. 


Editors  Ohio  Law  Journal,  Columbus,  O  : 

Judge  James  Tripp,  of  Jackson,  made  a  strange 
nding  in  the  Court  of  Common  pteas  of  Vinton 
County  the  other  day.  One  George  Henry  Gil- 
man  was  indicted  tot  cutting  with  intent  to 
kill,  Ac.  The  person  injured  employed  an  atter* 
ney-at-law,  residing  in. an  adjoining  county,  to 


aj^pear  on  the  trial  before  the  jury  to  prosecute 
the  case.  He  did  so,  with  the  knowledge  and 
Qonsent  of  the  Prosecuting  Attorney,  who  cor- 
responded with  the  attorney  in  regard  to  the 
case.  On  the  day  set  for  the  trial  the  attorney 
appeared,  and,  a  few  minutes  before  the  case 
was  called,  the  Court,  on  motion  of  the  Prose- 
cuting Attorney,  and,  without  objection  from 
anybody,  appointed  a  resident  attorney  of  Vin- 
ton County,  under  the  statute,  to  assist  the 
Prosecuting  Attorney  in  the  trial  of  the  case. 

There  appeared  for  the  defendant  four 
lawyers,  three,  at  least,  being  old  and  distin- 
guished practitioners  at  the  Imr. 

The  lawyer  hired  by  the  prosecuting  witness 
appeared  in  the  case  at  the  beginning.  The 
fact  of  his  employment  had  been  known  for 
several  weeks  to  the  defendant  and  his  counsel. 
During  the  impanneling  of  the  jury,  he  made 
some  suggestions  in  regard  to  questions  that 
arose,  and,  after  the  jury  was  sworn,  sat  by  and 
took  notes  of  the  testimony,  objected  to  certain 
matters  of  evidence,  and  argued  at  least  one 
question  to  the  Court,  growing  out  of  'an  objec- 
tion to  certain  questions  asked  by  the  defense. 

At  the  conclusion  of  the  examination  in  chief 
of  the  second  witness  called  by  the  State,  and,  af- 
ter he  had  been  cros»«xamined  by  counsel  for  the 
defendant,  at  the  suggestion  of  the  Prosecating 
Attorney,  the  employed  counsel  attempted  to  re- 
examine the  witness.  One  of  the  attorneys  for 
the  defendant,  sitting  in  his  chair,  not  rising  to 
his  feet  nor  addressing  the  Court,  shouted  to  the 
lawyer  from  the  adjoining  county:  **I  object 
to  your  appearing  in  this  case.  There  is  one 
lawyer  employed  by  the  State  new."  At  this 
point,  an  adjournment  of  about  an  hour  for  sap> 
per  was  had.  On  returning  into  court,  the  oat- 
side  lawyer  stated  briefly  his  position  to  the 
Court,  and  admitted  that  he  had  been  employed 
and  paid  by  the  prosecuting  witness,  but  stated 
it  had  been  done  with  the  knowledge  and  at  the 
request  of  the  Prosecuting  Attorney,  and  that 
he  had  entered  upon  the  trial  <tf  the  ease,  and 
appeared  before  the  jury  in  that  capacity  with 
the  full  knowledge  of  counsel  for  the  defendaati 
which  was  -  ot  denied,  and  was  endorsed  by  the 
Prosecuting  Attorney.  No  argument  was  made 
by  counsel  for  the  defendant  in  support  of  the 
objection,  and  Judge  Tripp  proceeded  todeliTer  a 
long,  fully  prepared  and  manifestly  pre-arranged 
decieion,  in  which  he  held  that  the  attorney 
was  improperly  in  the  case,  and  had  no  ri^t  Is 
appear  under  the  circumstanoeSi  and,  over  the 
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protest  of  the  Prosecuting  Attorney,  ordered  him 
to  withdraw  from  the  prosecution  of  the  coae. 
All  that  took  place  in  the  presence  of  the  jury, 
and  was  done  in  a  most  peremptory  and,  in 
some  respects,  most  offensi  ve  manner. 

Did  Judge  Tripp  decide  rightly  in  thus  ex- 
cluding the  outside  attorney  ? 

Just  now  it  is  rather  an  important  question. 
Murder,  robbery,  rape,  arson  and  felonious  as- 
saults of  every  description  are  the  order  of  the 
day.  The  whole  country  is  being  swept  over  by 
a  tidal  wave  of  crime.  This  decision  holds  that, 
no  matter  how  great  the  wmng,  how  fearful  the 
crime,  how  terrible  the  public  excitement,  no 
man,  however  greatly  outraged,  shall  be  permit- 
ted to  employ  the  lawyer  of  his  choice  to  assist 
in  securing  the  punishment  of  the  nmn  who 
has  burned  his  property,  raped  his  dauirhter,  or 
committed  other  crimes  against  him.  (t  holds 
that  the  uniform  practice  in  Ohio,  from  a  time 
**  whereof  the  memory  of  man  runneth  not  to  the 
contrary,"  has  been  against  public  ix)licy  and 
illegal;  that  the  trial  and  conviction  of  Mra 
Creighton  at  Lancaster,  was  illegal.  It  holds 
that  the  conviction  andsenten(*.e  to  the  Penitenti- 
ary for  life  of  Terrell  at  Logan,  was  done  in  vio- 
lation of  lav/ ;  that  the  recent  conviction  of  Dres- 
bach,  at  Lancaster,  was  accomplished  by  tram- 
pling under  foot,  the  statutes  of  the  State ;  that 
the  trial,  conviction,  sentence  and  execution  of 
Price  in  Cincinnati,  was  judicial  murder,  not- 
withstanding that  Judge  Longworth,  now  of  the 
Supreme  Court,  ruled  in  that  case  upon  exactly 
the  same  question,  in  principal,  made  here,  and 
that  the  Supreme  Court  did  not  understand  the 
law  when  they  refused  to  set  aside  the  finding. 
Price  V.  the  State,  35  O.  S.  R.  It  holds  that  the 
trial,  conviction  and  sentence  to  the  Peniten- 
tiary for  life  of  Welsh  at  Fremont,  was  an  out- 
rage upon  public  justice,  and  that  nearly  all  the 
prominent  criminal  trials  and  convictions  had 
in  the  State  for  all  these  years  have  been  car- 
ried on  with  a  failure  of  knowledge  on  the  part 
of  counsel  for  the  defendant  and  counsel  for  the 
State,  and  that  the  courts  of  the  State  are  in 
utter  ignorance  of  the  law. 

In  reply  to  the  argument  of  counsel  for  the 
State  that  the  defense  had  waived  the  presence 
of  this. attorney  by  allowing  him  to  participate 
in  the  trial,  the  learned  Judge  held  that,  i  n  a  crim- 
inal case,  the  defendant  could  not  waive  anything. 
This,  notwithstanding  the  Supreme  Court  has 
held  a  party  might  waive  his  right  to  a  struck 
jury  by  sta&ding  by  until  it  was  too   late ;  that 


he  might  waive  the  fact  that  a  juryman  was  un- 
der age,  or  an  alien,  or  had  formed  and  expressed 
an  opinion;  that  he  might  waive  the  copy  of 
the  indictment  provided  by  statute,  and  all  by 
mere  silence,  and  by  acquiescing  in  the  progress 
of  the  case  without  objection. 

The  decision  was  an  arbitrary  opinion  of  this 
Judge,  unsupported  by  law,  precedent  or  common 
sense. 

The  statute,  Sec.  7196,  is  as  follows: 

^*  The  Court  of  Common  Pleas,  or  District  Court, 
may,  whenever  it  is  of  the  opinion  that  the  pub- 
lic interest  requires  it,  appoint  an  attorney  to 
assist  the  Prosecuting  Attorney  ink  the  trial  of 
any  case  pending  in  such  court,  and  the  County 
Commissioners  shall  pay  such  assistant  such 
compensation  for  his  services  as  the  court  ap- 
proves, and  to  them  seems  just  and  proper." 

This  section  of  the  statute  fixes  and  litnits  the 
power  of  the  court  to  appoint  an  assistant  prose- 
cuting attorney,  and  charge  his  salary  or  pay 
upon  the  county  treasury.  But  Sec.  7245,  of  the 
Revised  Statutes  as  plainly  decides  the  question 
the  other  way  from  the  view  taken  by  Judge 
Tripp,  as  it  is  possible  for  legislative  enactment 
to  do  it.  That  section  provides  "after  a  copy  of 
the  indictment  has  been  served  *  *  ^  and 
no  partner  of  the  attorney  having  charge  of  a 
prosecution  shall  be  employed  by  or  conduct  the 
defense  of  any  person  prosecuted  as  aforesaid, 
nor  shall  the  partner  of  the  Prosecuting  Attor- 
ney assist  in  the  prosecution  of  a  criminal  act, 
unless  assigned  to  such  prosecution  by  the  Court 
before  which  the  same  is  being  or  is  to  be  tried." 

Now,  according  to  Judge  Tripp,  that  statute 
never  ought  to  have  been  passed.  There  never 
was  any  occasion  for  that  statute,  because,  ac- 
cording to  Judge  Tripp,  no  attorney  can  appear 
in  the  prosecution  of  a  criminal  case,  unless  as- 
signed to  such  prosecution  by  the  Court.  That 
is  the  decision  of  the  learned  Judge  in  this  case. 
The  statute  had  simply  limited  the  right  of  at- 
torneys to  appear  in  criminal  cases  witlioift  as- 
signment from  the  Court  tO'  such  attorneys  as 
were  not  partners  of  the  Prosecuting  Attorney. 
In  other  words,  the  statute  says  that  a  Prose- 
cuting Attorney  shall  not  be  assisted  by  his 
partner,  merely  upon  the  motion  of  the  Prosecu- 
ting Attorney. 

No  lawyer  can  read  this  section  of  the  statute 
without  concluding  that  that  section  contains 
the  only  limitation  upon  the  right  of  outside 
counsel  to  appear  in  cases,  and  that  hereafter,  as 
heretofore,  proper  counsel  may  be  employed,  by 
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parties  who  have  been  wronged,  to  appear,  with 
the  consent  of  the  Pn)8ecuting  Attorney,  at  the 
expense  of  the  party  wlio  employs  them,  to  aid 
the  prosecution  of  a  criminal  case.  The  princi* 
pie  decided  by  the  Supreme  Court  in  Price  v. 
State,  35  0.  S.,  is  on  all  fours  with  the  principle 
here  claimed.  There,  there  was  a  Prosecuting 
Attorney — Drew — and  an  assistant  Prosecuting 
Attorney — Outcalt — taking  the  place  of  "  an  at- 
torney to  be  appointed  by  the  Court."  And 
yet  the  Supreme  Court  say  that  it  was  not  un- 
lawful for  Charles  H.  Blackburn  to  appear,  and 
prosecute  the  cose  on  behalf  of  the  State.  G. 
Vinton  CoiuHy^  January  20,  1882. 

P.  8.    The  jury  of  course  after  this  suggestive 
episode  promptly  acquitted  the  defendant. 


♦  > » 


THE  HONOR  OF  A  VOCATION. 


The  following  is  an  extract  from  the  address 
<rf  Hon.  Charles  P.  James,  our  newly-appointed 
Justice  of  the  Supreme  Court,  delivered  before 
the  graduating  class  of  the  Law  Department  of 
the  Georgetown  University : 

'*  To  vocational  men  this  world  turns  chiefly 
the  aspects  of  their  vocations — the  matter  on 
which  they  work.  To  the  physician  it  is  a 
world  of  disease  or  of  health ;  to  the  builder  and 
engineer  it  is  a  world  of  forces ;  to  the  merchant 
it  IS  a  world  of  gain  and  loss  ;  to  the  man  of  sci- 
ence it  is  a  world  of  facts,  of  investigation,  and 
theory ;  to  the  artist  a  world  of  beauty,  and  to 
the  poet  a  world  of  wonder,  of  interior*  life  and 
ideal  possibility.  But  to  the  lawyer  it  is  a  world 
of  conflict  of  human,  worldlv  interests.  It  is  in 
itself  all  of  these  many  worlds  and  many  more ; 
but  to  him,  in  his  vocation^  it  is  just  that.  It  is  a 
world  of  harmonies,  of  bounding  life,  of  industry, 
of  progress;  but  iti«  harmonies  and  its  life,  and  ils 
industry,  and  its  progress  are  forever  jarring. 
Look  upon  it  in  nanorama.  On  every  highway, 
in  every  city  ana  town  and  hamh't  the  merchant 
is  plying  fiis  trade — in  every  valley  and  by 
every  stream  the  busy  mill  in  toiling  from  sun- 
rise to  sunrisi*  in  the  weaving  and  forging  and 
shaping  of  every  possible  fabric  and  implement 
and  ware ;  tn»m  the  depth  of  every  mountain 
the  miner  is  dragging  tno  fuel  of  our  hearths, 
the  iron  of  our  ships  and  railways,  the  gold  of 
oar  commerce  ;  on  the  surface  of  the  earth  the 
farmer  ip  sowing  and  reaping  the  bread  of  our 
daily  life ;  the  engineer  is  building  his  high- 
ways, and  the  carrier  is  bearing  us  to  and  fro, 
through  summer  and  winter,  thfbfi^h  sunshine 
and  stbnn,  through  darkness  of  midnight,  the 
breaking  of  the  morning,  and  heat  of  noon  ;  the 
rivers  wnich  once  gave  back  no  shadow  but  of 
trees,  no  sounds  but  the  wmg  of  birds  or  the  bark 
of  the  wolf,  are  echoing  the  clang  of  the  stream 
and  the  shout  of  the  boatmen  ;  the  blue  solitude 
of  the  ocean  is  white  with  the  moving  tents  of 
men  and  the  harbors  of  all   lands  are  humming 


with  the  voices  of  all  other  lands ;  and  in  the 
midst  of  all  this  labor  and  coming  and  going,  the 
churches,  with  lighted  altars,  undj^ing  music 
and  perennial  flowers,  are  celebrating  always 
somewhere  the  marriage  sacrament ;  the  min- 
ister of  God  watches  and  prays  somewhere  al- 
ways by  the  bed  of  the  dying  ;  and  somewhere 
the  cry  of  the  new-born  is  heard  at  every  mo- 
ment of  the  quick-succeeding  days.  Wonderful 
and  thrilling  is  the  vision  of  such  life.  But  life 
and  the  conflict  of  life  go  always  on  together. 
Not  a  bargain  is  made  by  the  merchant,  not  a 
yard  of  cloth  is  woven  nor  a  spike  is  forged  by 
the  mill,  not  a  ton  of  mineral  is  drawn  from  the 
mountain,  not  a  measure  of  grain  is  gathered 
from  the  fleld,  not  a  mile  is  sped  by  the  swift- 
engine  on  those  countless  miles  of  rail,  not  a 
ship  sails  out  of  her  harbor — nay,  not  a  promise 
is  made  in  marriage,  not  a  life  goes  out  to  darken, 
not  a  life  comes  in  to  glaaden  a  household, 
which  may  not  become,  by  some  unhappy  chanoey 
the  subject  of  a  Conflict  of  interests — the  subieet 
of  misunderstanding,  of  anger,  and  finally  of  liti- 
gation. I  will  not  tell  you,  gentlemen,  that 
your  profession  is  of  itself  a  dignity  and  a  badge 
of  honor,  and  that  you  may  be  proud  simply  to 
belong  to  it ;  for  there  is  no  glory,  no  honor,  no 
dignity  in  simply  belonging  to  any  profession  or 
vocation  whatsoever.  To  be  either  a  physician, 
a  merchant,  a  lawyer  a  mechanic,  an  artist,  an 
editor,  a  politician,  is  neither  an  honor  nor  a  dis- 
honor. If  in  any  of  these  walks  of  life  any  man 
does  his  work  faithfully  and  nobly,  and  achieves 
great  things,  to  him  and  not  to  his  cla.ss,  belong 
the  glory  and  the  honor  thereof.  There  is  no 
imputation  c»f  one  nianV  worthiness  to  another, 
and  the  hum V>le  bystanders  of  his  cla.«^s  an?  still 
as  humble  as  if  he  had  not  been  great.  To  be 
such  a  lawy<*r  as  Romilly,  breathing  mercy  int*> 
a  criminalWie;  as  John  Marshall,  with  a  brain 
that  was  hiw  and  a  heart  that  was  justice,  is  to 
have  attained  a  glory  and  honor  beyond  which 
honest  ambition  sees  nothing  to  reach  for.  To 
be  a  counsellor  who  never  consciouslv  advised  a 
wrong,  an  attorney  who  nuv»*r  forgot  a  duty  nor 
betrayed  a  trust,  is  to  have  attained,  however  ob- 
scure may  be  his  life,  a  dignity  which  honest 
ambition  should  accept  with  gratitude.  To  be 
simply  a  member  of  the  guild  of  lawyers,  is  to 
have  no  share  in  the  question  of  dignity  and 
honor." —  WcuAington  Law  Reporter. 


JUDGE  DAVIS  ON  INSANITY. 


In  the  Coleman  case,   recently  tried  in  New 

York,  where  a  woman  who  killed  her  paramour 

because  she  discovered  that  her    husband  had 

found    her    out,    the  defense   set  up   insanity. 

Judge  Davis  in  his  charge  to  the  jury,  laid  down 

the  law  of  responsibility  as  follows: 

'^  The  doctrine  that  a  criminal  act  may  be  eir 
cused  upon  the  notion  of  an  irresistible  impulse 
to  commit  it,  when  the  offender  has  the  ability 
to  discover  his  legal  and  moral  duty  in  respect  to 
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\L  hufii  no  plaioc!  in  the  law  ;  and  there  is  no  form 
of  insanity  known  to  tlio  hiw  as  a  nhieid  for  an 
act  otherwise  criminal,   in  which    the  faculties 
are  so  disordered  or  deranged    that  a  man,  al- 
though he  perceives  the  moral   uuality  of  his 
acts  as  wning,  is  unable  to  control  them  and  is 
urged  by  some  mysterious  pressure   to  the  com- 
mi»sion  of  the  act,  the  consequences  of  which  he 
anticiiuites  and   knows.     If  he   haS'  knowledge 
enougii  to  know  that  he  is  firing  a  pistol — that 
he  is  shooting  a  person,  and   thereby  doing  an 
act  injurious,  or  likely   to  be   injurious  to  that 
perstm,  and  also  has  sufficient  sense  to  know  that 
that  act  is  a  wrongful  one — he  cannot  assert  an 
irresistible    impulse    arising     from  any   cause 
whatever  as  a  defense  or  excuse.     Whatever  the 
views  of  scientists  or  of  theorists  on  the  subject 
of  insanity  may  be,  and  however  great  a  variety 
of  classifications  they  may  adopt,  the  law  in  a 
criminal  case  brings  the    whole    to  this  single 
test:     Did  the  person  doing  the  act  at  that  time 
have  suflicient  sense  to  know  what  he  was  doing, 
and  that  it  was  wrong  to  do  it  ?    If  that  be    his 
condition,  it  is  of  no  consequence  that  he  acts 
under  an  irresistible  influence    or    a  supposed 
inspiration  in  committing  the  wrong,  or  a  belief 
that  the  wrcmg  will  produce  some  greater  good. 
Emotional  insanity,  impulsiveinminity,  insanity 
of  the  will  or  of  the  moral  sense,  all  vanish  into 
thin  air  whenever  i(  appears  that   the   accused 
party  knew  the  difference  between   right  and 
wrong  at  Uie  time  and  in  respect  to  the  act  he 
committed.     No  imaginary    inspiration  to  do   a 
personal  wrong  to  another  under  a  delusion  or 
Delief  that  some  great  public'  or  private  benefit 
wiU  flow  from  it,   where  the  nature  of  the  tict 
done,  and  its  probable  consequences  to  the   in- 
iured  party,  and  that  it  is  in   itself  wrong,  are 
Known  to  the  actor,  can'amount  to  that  insanity 
which  in  law  disarms   the   act  of   criminality. 
Under  such  notions  of  legal  insanity,  life,  prop- 
erty and  rights,  both  public  and  private,    would 
be  altogether  insecure ;  and  every  man   who  by 
brooding  over  his   wrongs,   real  or  imaginary, 
shall  work  himself  up  to  an  'irresistible  im- 
pulse,' to  avenge  himself,  can  with  impunity  be- 
come a  sielf-elected  judge,  jury  and   executioner 
in  his  own  case  for  the  redress  of  his  own   inju- 
ries or  of  the  wrongs  of  his  friends,  his  party,  or 
hiB  country." 

POWER  OP  APPELLATE  COURT  TO  MOD- 

IPY  JUDGMENT. 


SUPREME  COURT  OF  OHIO. 


The  Clkveland  &  Mahoning  R.  R.  Co. 

V, 

HiMROD  Furnace  Co. 


January  10,  1881. 

i.  On  error  to  rovorae  a  judgment  in  daniaxee,  for  a 
l>rMoh  of  contract,  where  a  motion  for  a  new  trial  based 
on  the  ffroundof  an  erroneous  charge,  and  because  the 
-verdict  18  unsupported  by  the  law  and  the  evidence,  is 
•OYerruled,  aild  the  evideuM  la  made  part  of  the  record, 

d  where    it  appean  that  the  veraict   is    too   large, 


by  reason  of  error  of  the  court  in  its  rulings,  or  of 
tl'ie  Jury,  and  there  \h  nothing  neceesarily  Tmplylnj| 
passion  or  prejudice  in  the  Jury,  the  court  may,  where  li 
can  be  done,  atu^ertain  from  the  evidence  the  amount  of 
Mucli  excctw,  nnd  may,  on  a  remittitur  of  the  same  Ijeing 
entered,  Hilirm  tlie  Judgment  aH  modified. 

Motion  to  modify  judgment. 
Johnson,  J. 

The  decision  to  which  this  motion  relates  will 
be  found  reported  in  the  present  vol.  ante  p.  321. 

For  a  statement  of  the  pleadings  reference  is 
made  to  the  same  case  reported  in  vol.  22,  0.  St 
451. 

It  appears,  that  the  action  below,  was  to  re- 
cover 175,000  damages  for  an  alleged  breach  of 
contract,  by  which  the  plaintiff  in  error,  was  to 
receive  anJi  dock  at  Cleveland,  and  to  carry  on 
its  railroad  from  thence  to  Youngstown,  Lake 
Superior  ore,  at  an  agreed  rate  per  ton  for  a  term 
of  years. 

The  specific  breach  alleged  as  ca  basis  for  dam- 
ages, is,  that  after  performing  the  contract  for 
part  of  the  term,  the  defendant  refused  loiiger  to 
ao  so,  and  thereafter  exacted,  and  plaintiff  was 
compelled  to  pav,  large  sums  in  excess  of  the 
agreed  rate,  to  the  plaintiff's  damages,  $75,000. 
This  suit  was  brought  in  1868,  nearly  two  years 
before  the  term,  the  contract  had  to  run,  had  ex- 
pired. Issue  was  joined  and  a  final  judgment 
thereon,  was  before  this  court  and  was  reversed 
in  Himrod  Furnace  Co.  v.C.  &  M.  R.  R.  Co,  22 
0.  St.  451.  The  case  was  remanded  for  a  new 
trial.  This  resulted  in  a  verdict  for  the  plaint- 
iff, assessing  his  damages  at  $59,024.22. 

A  motion  for  a  new  trial,  based  on  the  follow- 
ing grounds,  was  filed : 

"1.  The  court  erred  in  admitting  evidence 
offered  by  plaintiff,  to  which  defendant  ob- 
jected and  excepted. 

2.  In  excluding  and  ruling  out  evidence  of- 
fered by  the  defendant. 

3.  In  the  charge  and  instructions  given  to 
the  jury,  and  in  refusing  to  charge  and  instruct 
the  jury  as  requested  by  defendant. 

4.  The  damages  assessed  are  unreasonable  and 
excessive. 

5.  The   verdict  is  against  and    contrary  to 

law. 

6.  The  verdict  is  not  sustained  by  sufficient 

evidence. 

7.  The  verdict  should  have  been  for  defend- 
ant instead  of  the  plaintiff." 

The  motion  was  overruled  and  a  bill  of  except- 
ions taken,  setting  out  the  evidence,  and  except^ 
ing  to  the  charges  of  the  court,  and  to  its  refus- 
als to  charge. 

To  reverse  the  judgment  on  this  verdict  the 
case  was  reserved  for  decision  in  this  court. 

Numerous  errors  were  assigned  for  such  re- 
versal. After  full  argument  and  patient  ccmsid- 
eration,  none  of  them  was  found  to  be  well  taken, 
except,  that  part  of  said  verdict  as  here,  was  un- 
supported by  the  law.    See  case  ante   page  321. 

Tnereupon  the  court  on  an  examination  of  the 
evidence,  computed  the  amount  of  this  erroneous 
part  of  the  verdict,  put  the  defendant  in  error  to 
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his  election,  either  to  have  the  whole  judgment 
reversed,  or  to  remit  the  amount  so  found  to  be 
erroneous.  The  remittitur  of  this  amount  being 
filed,  the  judgment  so  modified  was  then  af- 
firmed. The  journal  entry,  however,  onl}'  shows 
the  remittitur  and  the  Hmrmance  of  t)ie  judg- 
ment as  modified. 

The  record  shows  that  the  damages  proved 
were  limited  to  overcharges  actually  paid  for  the 
services  provided  for  in  the  contract,  before  the 
commencement  of  the  action,  and  that  all  evi- 
dence touching  damages  for  the  remainder  of  the 
teim  was  excluded. 

These  items  of  overcharge  may  be  classified  as 
follows :  1st.  Amount  paid  for  transportation  in 
excess  of  the  agreed  rate ;  2nd,  Amounts  paid 
to  plaintiff  in  error  for  dockage,  of  the  ore  at 
Cleveland;  and  3d,  Amounts  paid  to  Oiird  pa*- 
mma  at  Cleveland  for  dockage  &c. 

This  3d  item,  an  ascertained  by  this  court,  in- 
cluding interest  from  date  of  the  payment  to  the 
date  of  the  verdict,  was  $9,192.60,  and  is  the  sum 
remitted  as  of  the  date  of  the  judgment. 

From  an  examination  of  the  evidence  it  satis- 
factorily appears,  that  the  verdict  was  the  aggre- 
i^ated  amount  of  all  the  overcharges  proved,  be- 
oneing  to  each  of  the  foregoing  dasses,  together 
with  interest  from  dates  of  payment  to  the  date 
of  the  verdict.  This  finding  was  in  strict  accord 
with  the  charge,  which  was  to  the  effect,  that  if 
the  plaintiff  was  entitled  to  rcmver,  the  rule  of 
damiages  was,  the  amounts  paid  for  transpo^a- 
tion,  indadmg  dockage,  with  interest  from  the 
time  of  payment. 

In  the  opinion. of  the  court,  the  petition  did 
not  make  a  cause  of  action,  to  recover  damages 
for  dockage  Jtc  paid  to  Airdpermns,  and  hence  the 
court  erred  in  permitting  proof  of  loich  payments 
as  well  as  dockage  paid  defendant,  and  in  charg- 
ing the  jury  that  such  payments,  with  interest, 
could  be  included  as  part  of  the  verdict. 

This  court,  having  found  that  said  verdict  was 
erroneous  to  the  amount  stated,  instead  of  for- 
mally reversing  the  whole  judgment  and  then 
proceeding  to  render  a  new  judgment  .for  the 
correct  amount,  simplv  affirmed  the  balance  of 
the  judgment  after  de<Iucting  the  amount  remit- 
ted. While  the  former  mode  of  proceeding  would, 
perhaps,  been  in  conformity  to  the  usual  mode, 
yet  in  legal  effect,  and  in  substance  the  result  is 
Ihe  same;  and  as  the  plaintiff  in  error  recovered 
his  costs,  as  upon  a  formal  reversal,  he  is  not 
prejudiced. 

tt  is  now  claimed,  that  the  court  having  found 
error  in  the  amount  of  the  judgment,  it  was  its 
duty  to  reverse  and  remand  for  a  new  trial,  that 
as  a  court  of  errors^  it  had  no  authorit}*  to  look 
into  the  evidence,  for  the  purpofie  of  ascertain- 
ing the  amount  of  such  error,  and  modifying  the 
juogment  accordingly. 

It  is  conceded,  the  court  may  so  modify,  by  re- 
versing in  part,  and  affirming  in  part,  or  by  a 
remittitur,  when  by  the  pleadings,  or  by  a  spec- 
ial verdict,  or  by  an  agreement  of  the  parties, 
the  amount  of  such  error  is  ascertained,  but  it  is 
denied  that  the  appellate  court  cannot,  on  error, 


look  into  the  bill  of  exceptions  and  ascertain  for 
itself  the  amount  of  such  error. 

The  power  of  the  ci>urt  on  error,  to  review  the 
evidence,  is  conferred  by  the  Act  of  April  12, 
1858.  (2.  S.  <fe  C.  1165,  Revised  Stat.  Sec.  6301.) 
Under  this  statute,  tho  court  has  nower,  on  error, 
when  the  motion  for  a  new  trial  is  overruled, 
and  all  the  evidence  is  made  part  of  the  record, 
to  look  into  the  evidence  and  from  it  determine 
whether  the  verdict  is  erroneous  in  whole  or  in 
part.  In  determining  the  powers  of  the  court 
as  defined  in  Sec.  6726  of  the  Revised  Statutes, 
reference  must  bo  had  to  this  act  of  1858.  Both 
should  be  construed  together. 

In  the  case  at  bar,  tlie  error  of  the  jury  arose 
from  an  error  of  the  court,  in  not  excluding  from 
consideration  the  payments  made  by  thira  pe^ 
sons  for  dockage  at  Cleveland.  The  amount  of 
such  error  is  readily  ascertainable. 

If,  as  is  conceded,  the  court  may  hx)k  into  and 
weigh  the  evidence  as  well  as  the  charge  of  the 
court,  for  the  purpose  of  determining  whether 
the  verdict  is  too  great  and  therefore  erroneous 
in  part.'we  think  it  logicalljr  follows,  it  mavalso 
determine  from  the  same  evidence,  when  the  er- 
ror is  ascertainable,  the  extent  to  which  it  is  too 
great. 

If,  EM  is  conceded,  the  court  may,  on  error,  ex- 
amine and  weigh  the  evidence,  for  the  purpose  of 
determining  ivnether  the  judgment  is  too  great, 
or  contrary  to  law  in  whole  or  in  part,  for  the 
purpose  of  reversing  the  same,  it  may  for  equally 
cogent  reasons,  when  it  can  bo  done,  asoertun 
the  amount  of  such  excess,  and  make  its  remis- 
sion a  condition  of  the  affirmance  of  the  residue. 

The  (iistinotion  which  it  is  sought  to  draw,  be- 
tween the  power  of  the  trial  court,  and  the  ap- 
pellate court,  in  this  respect,  in  our  opinion  does 
not  exist,  in  view  of  the  provisions  of  the  act  of 
1858. 

The  charge  of  the  court  to  include  these  erro- 
neous items,  was  '^'fror  of  law  occurring  at  the 
trial,"  which  lead  to  ''  error  in  the  &<>se88inent  of 
the  amount  of  recovery,"  and  beingt  in  an  ^tion 
''  upon  a  contract,"  and  the  damages  being  too 
large  as  a  consequence  of  such  error  and  the 
amount  being  ascertainable,  this  court  has  the 
same  power  to  correct  the  error,  that  the  trial 
court  had,  on  the  motion  for  a  new  trial. 

It  is  not  claimed  that  the  verdict  ^was  exees- 
sive  under  the  influence  of  passion  or  prejudice, 
therefore  the  power  of  the  court,  on  error,  when 
the  action  of  tlie  jury  is  thus  tainted  is  not  is 
question. 

Neither  was  the  amount  ctf  this  verdict^  a  mat- 
ter of  opinion  merelv,  as  in  actions  of  libel,  slan- 
der, and  the  like,  nence  the  power  to  order  ft 
remittitur  in  such  a  case  is  not  involved. 

The  amount  of  the  verdict  was  a  matter 
of  computation  frpm  the  evidence. 

It  was  strictly  limited  to  actual  payments 
made  to  plaintiff  in  error;  and  to  oihern  in  ex- 
cess of  the  contract  rates. 

This  beins  so,  and  the  error  beia^  that  of  the 
court  in  admitting  evidence  of  payments  te 
others,  and  charging  the  jury  to    include  bo<4 
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payments,  the  court  may,  on  error,  examine  the 
oiU  of  exceptions,  and  determine  the  amount 
the  evidence  tended  to  prove,  and  may,  on  re- 
mittitur being  entered,  modify  the  judgment 
accordingly. 

In  thus  correcting  the  verdict  of  the  jury  its 
province  is  not  usurped. 

The  parties  have  had  a  fair  and  impartial 
jury,  uninfluenced  by  passion  or  prejudice.  The 
verdict  is  erroneous  in  part,  from  a  cause  not  af- 
fectin|;  their  action  as  to  the  other  part.  The 
error  is  easily  ascertainable  by  .looking  into  the 
evidence. 

By  affirming  the  judgment,  as  modified  by  the 
remittitur,  it  is  reduced  to  the  proper  amount 
legally  found  by  the  jury. 

That  the  court  has  the  power  to  do  this,  in 
cases  like  the  present,  is  too  firmly  settled  to  be 
now  disturbea. 

Marietta  Iron  Works  v.  Lorrimer,  25  O.  St.  621. 

Smith  V.  Exchange  Bank,  26  0.  St.  141. 

Douglas  v.  Day,  28  O.  St.  175. 

Lear  v.  McCullough,  17  O.  St.  464. 

Libilla  v.  Bahney,  34  O.  St.  399. 

Averill  V.  Verner,  22  0.  St.  372. 

Dodittle  V.  McCullough,  7  O.  St.  299. 

Durrell  v.  Bovd,  9  O.  St.  72. 

Pendleton  St'.  R.  R.,  22  O.  St.  446. 

Baymen  v.  Phillips,  15  0.  St.  218. 

SL  Objection  is  also  made  to  this  form  of  pro- 
ceeding, by  reason  of  its  supposed  effect  on  the 
judgment  lienj  and  on  the  liaDility  of  mrdies  on 
the  supersedeas  bond.  This  question  is  not  now 
before  us,  and  we  need  express  no  opinion  until 
the  question  properly  arises.  A  like  objection 
ifi  made  because  the  judgment  as  modified  bears 
inier€9L  from  the  date  of  its  rendition,  and  thus 
it  is  said  interest  is  compounded.  Such  is  al- 
ways the  case,  when  the  judgnient  is  reversed 
in  part  and  affirmed  in  part,  the  part  affirmed 
bears  interest  from  the  oay  it  was  rendered. 

3.  Finally  it  is  insisted  that  there  are  a 
number  of  questions  assigned  as  error,  that  were 
left  undisposed  of. 

This  makes  it  necessary  to  repeat  what  ha^ 
already  been  stated  in  the  published  opinion, 
before  referred  to,  that  after  a  careful  considera- 
tion of  all  these  questions,  no  error  was  found 
except  as  stated. 

Some  of  these  were  questions  of  fact,  some  were 
controU^  by  reported  cases,  and  some  were  of 
minor  importance,  hence  the  opinion  was  lim- 
*"Bd to thesingle  point  reported. 

Motion  overruled. 

[This  ca^e  will  appear  in  37  O.  S.] 


-♦-♦-♦■ 


August  Arndt,  the  trial  for  threatening 
tbe  life  of  Judge  Dundy,,  of  the  United  States 
District  Court,  was,  on  Friday  last,  at  Lincoln, 
Nebraska,  found  guilty  and  sentenced  to  three 
yean  in  prison  and  a  fine  of  one  thousand  dol- 
lars. 


^iacAt  of  ^cci^ion^. 


PENNSYLVANIA. 


{/hipr^me  Oouri.) 


Thk  PrriHBUKGH  Nat.  Bans  of  Commkrob  ».  Omo.  W. 

McMURRAT  AND  WXIXIAH  MoMURRAY.     Oct.  M,  ISSl. 

Attomof—Affreement.—PMntAtr  placed  money  in  a 
lawyer's  hande  for  inveatment  with  ao  nndeistanaing  or 
agreement  that,  until  he  could  find  *  aatiafaetory  mort- 
gage he  should  pay  interest  thereon.  Hdd,  that  plaint- 
Sir  could  not  hold  him  as  a  trustee,  nor  follow  his  deposit 
in  the  bimk  as  trust  money. 


ZucK  A  Hknry  v.  Raffkrty  bt  al.    Nov.  7, 1881. 

Per/ormanoe.—The  notice  of  an  intention  not  to  per- 
form the  contract,  if  not  accepted  by  the  other  party  as 
a  prcHent  breach,  remains  only  a  matter  of  intention,  and 
inay  be  withdrawn  jat  any  time  before  the  performance  is 
in  fact  due ;  but  if  not  in  fiust  withdrawn  it  la  erldenoe 
of  a  continued  intention  to  refuse  performance  down  to 
and  Inclusive  of  the  time  appointed  for  performance. 


WiRKRACH,   Kx'r  Ac.  v.    Thb   FiRST  Nat*  Bank   of 
Easton.     May  2,  1881. 

C&ntraet  fiy  /^imaftc— When  a  lunatic  has  received  tbe 
fuU  consideration  for  his  contract,  and  it  has  been  ^- 
tered  into  by  the  other  party  without  knom  le^  of  his 
infirmity,  be  is  liable.  So  long  as  the  contract  remains 
executory,  as  respects  the  consideration,  it  cannot  be  en- 
forced ;  and.  In  a  suit  upon  it.  it  is  immaterial  whether 
the  ptaintifThad  notice  of  the  insanity. 

Ck>mmeitdal  paper,  made  by  a  lunatic,  Is  not  valid,  even 
in  the  hands  of  a  bonajide  bolder,  beyond  the  amount 
actually  received  by  the  maker ;  tbe  holder  of  such  a  note 
being  in  no  better  position  than  the  payee.  If  the  note 
is  made  or  endorsed  purely  for  accommodation,  there 
can  be  no  recovery  at  all. 

The  decision  of  the  court,  acting  by  wreement  of  tbe 
parties,  in  the  place  of  triois,  to  determine  the  questions 
of  fact  raised  by  a  Juror  being  <^aUenged  to  the  favor,  la 
not  reviewable. 

CALIFORNIA. 


{Supreme  O&wrt.) 


PxBRCB  V.  Sthadrn.    Nov.  IS,  1S8I. 

Evident  -  OroM-SioamituUian  -  WiineBB.-^  A  J^}f^. 
cannot  be  cross-examined  astoany  fact  which  Is  collateral 
or  Imlevant  to  the  isaue,  merely  lor  the  purpose  of  con- 
tradicting him  by  other  evidence,  if  he  should  deny  it, 
thereby  to  discredit  his  testimony. 

Helm,  Adm'r  v.  Martin.    Nov.  29,  18SI. 

jur^-OrtdOriHty  af  VtffteMM.-WJiere  witneaiies  for  a 
party  contradict  each  other,  the  Jury  is  the  sole  Judge  of 
the  weight  to  be  given  to  their  entire  testimony,  and  to 
every  Art  thereof.  The  appellate  Court  oonnot  pass 
upon  the  credibility  of  witnesses,  nor  upon  the  prepon- 
derance of  evidence.  ^^      ,  ,  ^,  _      ^  .^^^ 

JBl;id^nce— (>^>M-£Eam<fialion.-^The  pluintiiT  was  sworn 
in  her  own  behalf,  and  on  her  croesHwamlnatlon  rtated 
that  her  intesUte"  owned  a  horse  named  Ram  Purdy, 
which  was  sold  after  her  husband'*  death,  at  auction. 
Thereupon  defendant's  counsel  asked,  "What  was  the 
price  he  brought  T "  The  question  was  objected  to  by 
defendant's  counsel  as  not  being^  proper  c^^M^f  •™*>^ 
atlon,  and  as  being  irrelevant  and  innnajerjal.  And  to 
reply  to  a  remark  made  by  tbe  Omrt,  plaintiff's  oouns^ 
said  that  if  tbe  defendant  wiahed  to  make  *]>•  T^'"*** 
his  own,  be,  Uaintiff 'a  counsel,  had  no,  J>*>J«*J?'"»  "J" 
though  he  could  not  see  the  relevancv  of  the  teetlmony. 
Defendant's  counsel  then  explained  the  object  im  bad  to 
asking  the  question,  and  the  Oourt  said  that  It  might  He 


880 


THE    OHIO    LAW    JOURNAL. 


answered.  PlaintiflT excepted.  Tlie  home  wuh  f requently 
mentioned  by  the  wUnem  without  objoction,  save  in 
this  one  instance.  HM  :  While  it  did  not  appear  tliat 
the  price  the  horae  sold  for  was  material,  the  judgment 
shonldnotbe  reversed  liecaiise  the  witness  was  asked 
and  permitted  to  state  after  she  had  stated  that  the  hoDiso 
was  sold  at  anctlon  what  price  he  brought. 


BiooiNB  V.  Champun.    Nov.  29, 1881. 

DfvfJtt'ofi  Fenee^jAmg  Actmieacenct, — Defendant  ac- 
quired title  to  his  tract  of  land  in  1856.  It  having  been 
propoMSd  to  build  a  division  fence  between  <lefendant*s 
tract  and  the  tract  since  acquired  by  plalntitf,  Munday, 
the  irrantof  of  plaintitTand  defendant,  in  18>^9  went  upon 
the  ground  for  the  purpose  of  locating  the  dividing  line 
with  a  view  to  building  the  fence.  Munday  pointed  out 
a  line  to  the  defendant  as  the  correct  line.  Defendant 
thereupon  built  the  part  of  the  fence  he  was  required  to 
build,  on  the  line  so  pointed  out— Munday  building  the 
other  nortion. 

The  line  thus  practically  located  had  been  recognised 
and  acqniesced  in  as  the  true  dividing  line  between  the 
two  tracts  bv  the  defendant,  and  by  Munday  while  he 
owned  the  Munday  tract,  and  afterward  bv  the  plaintiff 
until  the  vear  1877,  for  a  period  of  about  efghteen  years. 
H^d :  under  such  circumstances  it  makes  no  diflference 
that  the  parties,  in  making  the  location,  acted  under  a 
mistakeastothe  true  line.  Acquiescence  for  so  long  a 
time  in  the  line  as  located,  is  conclusive  evidence  of  its 
correctness. 


NEW  YORK. 


{Covrt  of  Appeals.) 


MoKTON  V.  Thvkbkr  et  al.    Oct.  4,    1881. 

Umny—NepUffenee, — Defendant  T.  agreed  with  plaintiff 
to  advance  the  money  necessary  to  purchase  on  rorecloM- 
ure  the  property  which  plaintiff  occupied  under  a  lease, 
take  the  title  in  his  own  nair)e,  and  also  a  bill  of  sale  of 
the  machinery,  to  lease  the  whole  to  plaintiff  at  a  rent 

aual  to  the  interest  on  his  advances,  and  to  convey  it 
to  him  on  payment  within  live  years  of  the  amount 
advanced,  and  a  rialanoe  due  on  another  account,  with 
interest.  In  the  loaxe  the  amount  to  be  paid  by  plaintiff 
to  redeem,  was  fixed  at  $1,000  more  than  the  advances 
and  the  true  balance  of  aoconnt,  plaintiff  assenting  to 
the  allowance  thereof  under  the  belief  that  it  was  an  ex- 
pense incurred  by  T.  on  his  representation  that  he  had  to 
pay  it  to  procure  a  loan  to  carry  out  the  agreement,  when, 
in  fact,  he  never  paid  it.  In  an  action  to  declare  the 
deed  to  T.  a  mortgage  and  void  for  usury,  ireM,  Tliat 
therp  was  no  such  mutual  agreement  Ijetwcen  the  jwir- 
ties  as  madd  it  usury. 

A  claim  that  an  Agreement  is  uHurious  cannot  be 
raised  for  the  first  time  in  an  appellate  court. 

T.  sold  the  premises,  under  a^rovision  in  the  lease,  to 
one  S.,  who  leased  it  to  plaintiff,  and  afterwards,  on  de- 
fendant's re<]uest,  contracted  with  certain  parties  to 
build  on  the  vacant  lots  and  to  raise  the  building  al- 
ready built.  Tlie  contract  was  carried  out,  free  from  the 
control  of  defendants.  The  work  wsm  negligently  done, 
and  plaintiff's  goods  and  business  were  injured.  The 
referee  found  that  these  injuries  were  n^inst  the  wishes 
and  advice  of  defendants,  and  also' found  that  defendants 
employed  a  man  to  superintend  the  work,  and  personally 
interfered  «nd  gave  instructions  to  the  workmen.  Hdd, 
That,  un.ler  these  circumstances,  and  as  the  nature  of 
such  instructions  did  not  appear,  or  that  thj3'  had  any 
connection  with  the  injuries,  the  rule  that  the  owner 
of  premises  is  liable  for  tne  negligence  of  a  contractor  is 
not  applicable. 


Thb     Cm-     National    Rank  •  of    Pouohkkki'SIK    i^. 
Phkli«.    Oct.  25,  1881. 

Quarani  •  -/^mi7ei^f(79f.->  Defend  an  I'h  firm  executed  and 
delivered  .  plaintiff  in  1861  a  guaranty  that  they  held 
themselves  responsible  for  the  payment  of  sny  sum,  not 
exceeding  |5,000,  that  cme  W.  might  receive  of  plaintiff 
for  legitimate  lKI^(ino8M  pur^Kises.  In  1863  the  firm  dis- 
solved and  in  11)75  notice^-  waS  given  to  plaintiff.  HeUi^ 
that  the  guarant.f  was  Rot  void  as  not  expressing  a  &  >n- 
sideration  ;  that  it  was  a  continuing  guarantyt  and  every 


authorised  renewal  of  an  advance  kept  alive  the  indebt- 
edness created  tlierc*by ;  that  it  was  absolute  and  it  was 
not  nec*essary  to  notify  the  maker  of  its  acceptance; 
that  plaintiff  was  not  liound  to  see  to  tlie  use  made  of  the 
money  by  W.  and  thai  the  dissolution  of  the  firm  de- 
termined plaintifl**s  right  lo  makH  further  loans  to  W.  on 
the  faith  of  the  guaranty,  or  to  make  further  renewals, 
but  that  the  renewals  were  not  payments  and  did  not  ex- 
tinguish the  original  debt. 

This  section  was  commenced  in  1877.  In  1875  defend- 
ant wrote  to  plaintifl*  acknowledging  tlie  existence  of 
the  obligation,  /fef^/,  that  the  claim  against  defendant 
was  not  Imrred  by  the  statute. 

One  of  several  'co-partners  or  Joint  debtors  may  con- 
tinue alive  or  renew  a  joint  liability  so  far  as  to  afltoct 
himself,  though  those  at  first  bound  with  him  have  beon 
relieved  by  the   statute  of  limitations. 

MINNESOTA. 


(Supreme  CbuW.) 


Oswald  v.  Minhkapoijs  it  NoRrawKtrrKBN  R.  Oa    Dee. 

28,  1881. 

Jurors, — A  communication  by  the  successful  party  to 
the  Jurors  pending  the  trial,  if  casually  made,  with- 
out intent  to  influence  the  verdict,  and  if  the  court  can 
clearly  see  that  it  could  not  have  had  any  effect  on  the 
minds  oT  the  jurors,  is  not  ground  for  a  new  trIaL 


Wkavkr  V,  MiHHiHHiPPJ  Si  Rum  Kivkk  Boom  Co.    Dec. 
28,  1881. 

Praetice^Damages.—A,  complaint  which  alleges  a  treo- 
pass  upon  real  estate,  and  that  the  plaintitt  was  therehj 
deprived  of  the  use  of  tlie  property,  and  that  such  ase 
was  reasonably  worth  a  certain  sum,  is  sufficient,  al- 
though it  docs  not  in  terms,  allege  that  plaintiff  was 
damaged. 

Upon  the  trial  the  plaintiff,  /or  the  purpose  of  showing 
the  value  of  the  use  of  the  premises  of  which  he  was  thus 
deprived,  introduced  in  ovidenoe  a  lease,  wherein  the 
defendant  had  agreed  to  pay  plaintiff  ^00  a  year  for  a 
like  use  and  occupation  of  the  same  premises  Ibr  a  term 
immediately  preceding  the  alleged  trespass. 

In  rebuttal  the  defendant  offered  to  show  that  it  ex- 
ecuted this  lease  when  an  injunction  against  it  and  in 
favor  of  plaintiff  was  pending,  and  tliat  it  had  no  alterna- 
tive but  to  accept  plaintiff's  teams,  or  turn  its  logs  over 
St.  Anthony  Falls  and  lose  theui.  This  offer  was  ex- 
cluded. 

Held,  error.  That  the  lease  lieing  thus  used  against 
defendantss  an  admission  that  the  use  of  the  premises 
was  worth  what  it  agreed  to  pay,  it  had  a  riglit  to  explain 
the  circumstances  under  wnicn  it  was  made. 


Wkavkk  r.  MihsiMsii'i*!  A  Ri*M  Rivrk  Boom  Co.    Doo.  24, 

18H1. 

Riparian  Jiiffhts,— The  defendant,  bv  the  construction 
and  maintenance  of  its  boom  across  tne  Mississippi  liver, 
invaded  the  land  of  plaintiff— a  riparian  <iwner — ^by  su- 
perinduced additions  of  water,  earth,  logs,  and  otiier 
material,  so  ss  to  effectually  destnty  or  impair  its  useful- 
ness. 7/r>Z(/,  that  this  was  not  a  mere  consequential  in- 
jury, but  amounted  to  a  taking  of  the  property  -within 
the  meaning  of  section  13,  art.  1.  of  the  constitution  of 
the  state ;  that  defendant  had  no  right  to  thus  use  or 
take  plaintift*'s  property  without  his  consent,  without 
first  payinjT  compensation  tlierefor;  that,  not  havinff 
paid  ]>laintiff  compensation,  the  fact  that  defendant  haia 
c«>nstructed  and  maintained  its  boom  with  proper  care 
and  skill,  and  in  the  manner  prescribed  by  ita  charter, 
would  be  no  defence  to  an  action  by  the  land-'jwner  Ibr 
the  iiijurv  to  his  property. 

The  ovfdenoe  tended  to  show  that  the  trespass  of  de- 
fendant deprived  plaintiff  of  the  use  of  his  property  for  « 
certaia  period  of  time ;  hence  the  value  of  such  use  be- 
came material  in  determining  the  amount  of  damage 
which  plaih  tiff  had  sustained,  //ielcf,  that  it  was  compe- 
tent to  show  what  defendant  had  agreed  to  pay  plaintiff 
for  the  use  of  the  same  property  for  a  term  im  mediately 
preceding  the  trespass,  the  same  being  in  the  nature  of 
an  admissi  <i  as  to  value,  although  subject  to  ezplaae- 
tion. 
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Kabsoh  v.  MiLWAUioex  A  8t.  Paul  Ry.  Co.    Dec.  30, 
1881. 

BaUroad'-Damage  by  ^Vt'e.— The  evidence  tended  to 
to  allow  that  a  lire  atarted  in  the  gram,  near  and-to-tbe 
leeward  of  a  railroad  trac*.k,  a  few  miuutes  after  an  en- 

Sne  had  paaHcd,  and  that  no  perron,  or  otl  er  Are  than 
at  of  the  engiue,  waa  in  the  vicinity  at  the  time.  H^Ut, 
thai  thia  waa  aufflcient  to  justify  the  Jury  in  finding 
that  tlie  fire  waa  acatierea  or  thrown  from  the  paaaing 
engine,  ^/m,  that  thia  fact  being  eatabliahed,  a  pre- 
sumption of  negligence  on  the  part  uf  the  railroad  oom- 
panv  aroae,  and,  under  Gen.  St.  1878,  c.  84  {  00,  the  bur- 
den of  proof  rested  upon  it  to  show  affirmatively  that  it 
waaiiotguiltyof  any  negligence,  either  aw  to  the  con- 
0tntction,oondiiion,  or  manner  of  operating  ita  engine. 
The  fact  that  plaintiff  had  not  plowed  around  stacks 
•o  aa  to  prevent  fire  from  reaching  them,  was  not  negli- 
gence per  se.  Whether  it  amounted  to  negligence  was 
a  question  of  fact  to  be  determined  bv  the  oircumatan- 
cea  of  thei  case. 


♦  •♦ 


SUPREME  COURT  RECORD. 


[New 


filed  since  our  last  report,  up  to  Jan.  25, 1882.] 


1028.  .•  Samuel  J.  Jones  et  al.  v.  Pouch  A  Sullivan.  Er- 
ror to  the  l>istrict  Court  of  Clinton  County.  Baldwin  A 
Jones  ibrplaintifl5«;  A.  N.  Williams  and  Sione  A  Walker 
for  defendants 

102M.  Daniel  Bills  et  al.  v,  Myron  ^lUi.  p:rror  to  the 
District  Court  of  Huron  County.  O.  R.  Walker  for 
plaintiflh;  T.  R.  Strong  for  defendant. 

1025.  Samuel  Burgner  v.  Julius  Humphrey  et  al.  Er- 
ror—Reserved in  the  District  Court  of  Summit  County. 
J.  H.  Kohler,  A.  C.  Voria  and  A.  G.  Myers  for  plaintiff. 

1028,  Commissioners  of  Hardin  County  t*. -Henry  W. 
Seney.  Error  to  the  Diatrict  Court  of  Hardin  County. 
J.  H.  Smick  and  F.  C.  A  J.  W.  Daugherty  for  plaintilHi. 

1027.  Commissioners  of  Hardin  County  v.  Henry  W. 
Seney.  Error  to  the  District  Court  .of  Hardin  Counts'. 
J.  H.  Smick  and  F.  C.  A  J.  W.  Daugherty  lor  plaintiffs. 

1028.  Conrad  Bridenbaugh  et  al.  e.  Tiiomas  Cottrill. 
Error  to  the  District  Court  of  Hardin  County.  W.  H. 
West  and  Htillings  A  .YKen  for  pUintiflk. 

SUPREME  COURT  ASSIGNMENT 


KOK  OIIAL  AHCfOMKNt. 

February  1st— No.  K.     Union  Central    Life'lnHunince 
pompaay  ir.  Clieever. 
February  iMt— No.  26.    Crotis  v.  WIuhIow. 

February  lst->Bloom  r.  United  Railroafl  Stock  Com- 
pany. Motion  to  vacate  luj unction  of  Hamilton  County 
Court  of  Common  Pleas. 

February  2d— No.  386.  Ohio  ex  rel.  Brack ney  ct  al.  t;. 
Commissioners  of  Fkj-ette  County.    Mandamus. 

February  3d— No.  00.    Aidoner  n.  Iluwes,  adm*r,  etc. 

February  16th— No.  050.  J.  H:  Devereux  et  al.  v.  Hugh 
J.  Jewett,  Trustee,  Ac,  et  al.  No.  068.  Ohio  ex  rel.  At- 
torney General  v.  William  H.  Vanderblt  et  al.  Quo  War- 
ranto. 

Febmarv  23d— No.  0.  Shorten  v.  Drake  et  al.  No.  80. 
Pitta,  Graham  «kCo.  v.  Foglesong. 

Febmary  24th— No.  28.  Plttsbursb,  ClncinnHli  A  St. 
I^yuis  R'y  Ca  v,  Anderson.  No.  24.  Same  v,  Shuss. 
Ko.78.    Same  r.  McMillan. 

March  1st— No.  83.  Tiittle  v.  Eii/eka  Fire  and  Marine 
Insurance  Co.  No.  84.  Roland  n.  Meader  Furniture 
Company. 

March  2il— No.  18.  Manetta  A  Cincinnati  Railroad 
Company  o.  Western  Union  Telegraph  Company. 

March  8d— No.  87.  Phoenix  Insumnce  Company  v. 
Priest,  admV,  etc    No.  89.    Morris  et  al.  v,  Williams. 

March  8tli— No.  40.  Crabill,  ex'r  v.  Marsh.  No.  60. 
City  of  Ironton  v.  Kelley  and  wife. 

March  9th— No.  7.  Dawson  v.  Ohio  and  J.  B.  Koch. 
Ko.  74.  Ohio  ex  rel.  Dawson  et  al. «.  Board  of  Education 
of  Wooster. 


SUPREME  COURT  OP  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lokgwobth, 
JudgoH.' 

Tuesday,  January  24, 1882. 

GENERAL  DOCKET. 

No.  16.  Herman  Nolte  et  al.  v.  William  P.  Hulbert. 
Truatce  of  JVilia  Harbeeon.  Error  to  the  Superior  Oouri 
of  Cincinnati. 

LONOWOKTH,  J. 

8.  brought  auit  against  N.  and  ofhera  to  obtain  a  sale 
of  land  to  aatiafy  a  judgment  lien  thereon.  To  thia  suit 
H.  waa  made  a  party  defendant,  who,  upon  rr<'eipt  of 
aunimona,  gave  to  C,  hia  regular  attorney,  certain  notes 
endoraed  by  him  in  blank,  together  with  a  mcrts?^^ 
upon  the  land  tu  secure  the  same,  for  collection. 

C.  caused  a  cross-petition  to  be  filed  on  behalf  of  H., 
setting  up  his  mortgage  Hen.  The  court,  up«m  trial,  or^ 
dered  the  land  to  be  sold  to  satisfy  the  liens  of  8.  ana  H. 
Pending  the  suit,  H.  agreed  with  N.  to  extend  the  note 
for  a  year  ftota  the  time  when  It  fell  due.  Before  the 
time  so  extended  had  expired,  N.,  fearing  that  the 
land  would  be  sacrificed,  employed  a  broker  who  ap- 
plied to  G.  to  find  a  purchaser  aCpnvate  sale.  C.  went  to 
J.  8.  and  ofTered  him  the  land  Tor  18600,00,  telling  him 
or  the  mortgage  and  saying  that  he  had  in  his  poesesalon 
all  the  papers  necessary  to  make  a  clear  title.  J.  8.  paid 
him  the  money  and  directed  him  to  pay  oflT  all  Ihe  claims 
upon  the  land,  Including  the  mortgage  of  H.  and  to  ob- 
tain H.*s  cancellation  or  the  mortfrage  upon  his  return, 
he  being  then  absent.  C.  paid  tho  costs  and  the  claim  of 
8.  but  embessled  the  remainder  of  the  money. 

HM:  That  under  thia  state  of  facts,  C.  acted  as  the 
agent  of  J.  K,  to  make  payment  to  H.,  and  not  as  the 
agent  of  H.  to  receive  payment  from  J.  8.;  and  that,  as 
between  tho  two  innocent  parties,  the  loss  must  l)e  borne 
l».v  J.  8. 

Judgment  affirmed. 

:M.  'Frederick  W.  Pelton,  Treasurer  of  Cnyafaon 
County,  i\  The  Northern  Tranfiportation  Company.  Er- 
ror to  the  (-ourt  of  Common  Pleas  of  Ciiyah(»ga  County. 
Reserved  in  the  district  court. 

McTlvaink  J.,  Hdd, 

1.  A  certificate  of  Incorporation  which,  under  the 
statute,  ftpecifies  the  place  where  the  principal  office  of 
the  company  is  to  l)e  lo<uited,  is  conclusive  as  to  t{ie  loca- 
tion of  such  office. 

2.  Such  ofllce  Is  to  be  regarded  as  the  residence  of  the 
corporation  within  the  nieiining  of  the  4th  section  of  the 
tax  law  of  April  6.  ]>^9,  as  amended  April  8, 1866  (8.  A  8. 
750),  which  provides  that  certain  porFonsI  property 
"  shall  be  entered  for  taxation  in  the  township  or  town 
in  which  the  person  to  be  charged  with  laxes  thereon 
resides  at  the  time  of  listing  tlie  aanie  by  the  assessor." 

3.  A  corporation  whose  principal  office  is  located  in  a 
specified  townnhip  and  without  the  limits  of  a  city.  may. 
if  the  city  limits  be  so  extended  as  to  include  the  site  of  ' 
the  ofilce^  remove  the  same  to   some   other   part  of  the 
township  and  thus  avoid  municipal  taxathm. 

4.  Steamboats,  and  articles  of  furniture  are  not  enu- 
merated in  tiie  seven  til  section  of  the  tax  law  of  April 
5, 1859  ($.  A  C.  U42),  within  the  meaning  of  section  4  of 
said  act  as  amended  April  8, 1F65. 

5.  Personal  property  other  than  merchants*  and  man- 
ufacturers' stock,  or  articles  enumerated  in  the 7th  i>ection 

•of  said  act  of  April  5,  1859,  or>  personal  property  upon 
farms  and  real  property  iiot  in  tow  ns,  subiect  to  tsxatlon 
In  the  county -where  the  owner  or  person  argcablewith 
taxes  thereoii  resides,  must  be  returned  and  taxed  in  the 
town  or  township  where  the  owner  resides. 

G.  SteamlioatH,  whose  home  p  rt  is  in  the  county  where 
the  owner  resides.  ai.*e  subject  to  taxation  in  the  town- 
ship where  the  owner  resides  whether  such  owner  be  a 
natural  person  or  a  corporation. 

Judgment  affirmed. 

20K.    Wiliiam    B.  Millikin.    Administrator   of  Eliza- 
beth Smith,  et  al.,  v.  P.  J.  B.  WeUlver,.  Administrator  of - 
.John  D.  Smith,  et  al. 
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709i,  Enoch  D.  Cracralt  et  a1.  v.  Joseph  Smith  et  aL 
Error  to  the  IHetric-t  Court  of  Butler  County. 

JOHKBON,  J. 

A  testator,  after  directing  that  his  debCa  and  funeral 
expenaes  be  paid,  gave  all  the  residue  of  his  estate,  both 
real  and  pemonal,  to  his  wife  during  her  life,  she  to  have 
tali  poMOBiiten,  management  and  control  of  the  same, 
with  the  privilege  of  disposing  of  all  or  any  of  the  per- 
sonal property  fur  her  use,  together  with  the  proceeds  of 
the  real  estate. 

The  estate  consisted  of  lands,  'farming  ufenslls,  house- 
hold goods,  live  stock  and  monev.  The  residuary  clause 
Is  as  follows :  *'  The  residue  of  my  estate  is  to  be  dis- 
tributed to  the  heirs  on  my  side  of  the  house  in  such 
proportions  as  she  may  direct  by  will  or  otherwise/' 

No  personal  representative  was  appointed  until  after 
the  death  of  the  widow.  She  took  pisi^ession  of  the  per- 
sonal property,  paid  tl\e  debts  and  funeral  expenses,  and 
depositea  the  bslance  of  the  money  in  bank  in  her  own 
same,  and  died  within  five  months  after  her  husband's 
death,  without  making  her  election  as  required  by  stat- 
ute to  take  under  the  will  and  without  having  disposed 
of  any  of  the  personal  property  or  money,  and  without 
distrlDutlng  any  of  said  estate  Sy  will  or  otherwise. 

Neither  the  testator  nor  his  wife  left  anv  children  or 
their  legal  representativen.  Each  left  brotiiors  and  sis- 
ters of  the  wuole  blood,  and  their  legal  representatives. 

Held:  I,  The  riftht  of  a  widow  to  elect  to  take  the 
provision  made  for  ner  in  the  will  of  her  husband,  is  a 
right  to  be  exercised  by  her  in  person.  If  she  dies  with- 
out having  made  her  election,  those  who  claim  under 
her,  can  only  claim  so  much  of  lier  husband's  personal 
estate  as  she  was  entitled  to  under  the  law. 

2.  In  order  to  bar  a  widow  of  her  right  to  dower  and 
to  such  share  of  the  personal  estate  of  tier  husband  as 
if  he  had  died  Intestate  leaving  children,  her  election 
must  be  made,  either  by  mattt* r  of  record  In  the  proper 
court  as  required  by  8tatute./>r  aotually  and  in  fact  under 
such  «4rcumstan£es  as  would  create  agslnst  her  an  estoppel 
of  her  right  to  claim  under  the  law. 

8.  Where  It  does  not  appear  that  a  widow  has  acted 
with  a  full  knowledge  of  the  condition  of  her  husband's 
estate  and  of  her  rightM  under  the  will  and  umler  the 
law,  her  acta  in  paying  the  debts  of  the  husband  <»ut  of 
hia  money,  receiving  and  holding  the  balMnce,  and  hav- 


ing possession  and  "control  of  the  real  and  personal 
tate  for  Ave  months  after  her  husband's  death,  do  no^  con- 
stitute such  an  election,  in  fatrt,  to  take  under  the  will,  as 
estops  her  from  claiming,  under  the  law,  within  the  time 
allowed. 

4.  If  the  husband  devise  his  real  estate  to  his  wife  for 
life,  with  remainder  to  his  heirs,  and  tlie  wife  elects  to 
take  her  dower,  or  fsils  to  make  iier  election,  the  remain- 
der vests  in  fee  in  the  heirs,  subject  to  the  dower  estate 
of  the  wife. 

6.  Where  the  residue  of  an  estate  Is,  by  will,  directed 
to  be  distributed  among  testator's  heirs,  in  such  portions 
as  his  wife  may  direct  by  will  or  otherwise,  and  she  dies 
without  having  exercised  the  power  conferred  upon  her, 
each  of  the  heirs  of  the  testator,  or  his  legal  representa- 
tive, takes  an  equal  share  under  the  will. 

In  No  2BH  the  Judgments  beloW  are  reversed. 

In  No.  20^  the  Judgment  below  Is  affirmed. 

44.    Tt>d  V.  Stambaugh.    E^rror  to  the  District  Court  of 
Mahoning  County. 
WHrrE,  J. 

1.  It  Is  error  to  reverse  or  modify  ajndgment  without 
having  the  parties  before  the  court  affected  by  such  re- 
versal or  modi  Deaf  ion. 

2.  Where  several  defendants  are  sought  to  be  chaiged 
upon  the  same  demand,  and  the  defense  set  up  by  one 
operates  f<ir  the  benefit  ofaall,  it  is  error  to  reverse  the 
judgment  as  to  the  answering  defendant  and  leave  It 
standing  in  full  force  against  the  others. 

8.  The  lessee  in  a  coal  lease,  by  Its  terms,  purchased 
all  the  coal  on  the  demised  premises,  and  agreed, 
with  tAh  reasonable  dispatch,  to  mine  and  remove  the 
coal,  and  pu  the  first  days  of  January  and  July  of  every 
year  to  pay  a  specified  sum  per  ton  lor  all  the  coal  that 
may  have  been  mined  and  removed ;  also,  that  if  coal 
was  found  suflicient  to  render  the  same  practicable,  to 
mine  not  less  tlian  thirteen  thousand  tons  annually,  or 
on  default  thereof  to  pay  for  said  quantity.  Itr  was  fur- 
ther stipulated  that  In  the  event  tliat  tiie  payments  thus 
required  to  be  made  sliould  be  more  than  sufficient  to 


pay  for  the  coal  mined  In  any  year,  the  **  sorplua  pay- 
ments "  were  to  apply  on  any  future  year's  mining  that 
might  be  In  excess  of  said  quantity.    Held  : 

1.  That  the  quantity  of  coal  was  to  be  ascertained  and 
paid  for  In  the  uiode  prescribed  liy  tiic  lease. 

2.  That  in  an  action  to  reoovcr  an  annual  payment  for 
thirteen  tliousand  tona,  an  averment  in  the  answer  that 
the  **  surplus  payments  '*  made  .in  pursuance  of  the  least 
were  more  than  aufllcient  to  pay  for  the  asmtned  coal  re. 
ouilning  on  the  premisei,  constitutes  no  defense. 

Judgment  of  the  district  court  reversed  and  that  of  the 
common  pleas  affirmed. 

dO.    Henry  Diehl  v.  Carl  F.  Krlester.    Error  to  the  Dis- 
trict Court  of  Monroe  County. 
Okky,  C.  J. 

1.  Wliere  a  probate  Judge  allowed  an  injunction  in  a 
cause  pending  in  the  court  of  comnKm  pleaa,  but  an  nn- 
dertaking  therefor  was  never  given,  a  fine,  with  impris- 
onment for  Its  non-payment.  Imposed  upon  the 
party  enjoined,  for  an  allegud  contempt  In  dlare- 
garding  such  injunction,  is  not  autborlaed  by  law; 
and  where  the  person  so  imprisoned  brings  an  ac- 
tion for  such  injury  against  the  purty  causing  the  im- 
prisonment, it  is  not  necessary  Ut  allege  malloe  and  want 
of  pruliable  cause. 

2.  A  motion  that  oii«  ju^lgnient  bo  set  off  against  an- 
other Is  an  appeal  to  the  ecf  Itsble  power  of  the  court,  to 
be  granted  or  refused  upon  otmsldoraticm  of  all  the  facts; 
and  in  granting  such  motion,  the  claim  of  the  attoneys 
for  fees  will  be  respected,  wherever  it  spiMiarsCo  be  right. 
In  view  of  the  facts,  tnat  tliis  should  be  done. 

Judgment  afiflrmed. 

13.  Cincinnati,  8andusk3'  and  Cleveland  Railroad 
Company  v.  Benjamin  F.  TiSe.  Krn>r  to  the  IMstrlet 
Court  of  Rrle  County. 

Okey^C.  J. 

Where  a  prosecuting  attorney  appeaAi  before  a  msg- 
istrate,  at  the  request  of  a  citiaen,  and  pn«eeates  one 
chargfHl  with  the  commission  of  a  felony,  preparing  the 
papers  ne<«ssary  for  such  purpose,  there  is  no  implied 
contract  that  such  citisen  will  pay  him  for  such  services. 

Judgment  reversed  and  cause  remamled  lor  further 
proceed  in'gs. 

263.  The  State  ex  rel.  the  Attorney  General  v. 
Portamouth  and  Columbus  Turnpike  Company.  Quo 
Warranto. 

By  thb  Court: 

TheacUof  March  27th,  1875(720.  U  86),  and  of  June 
12th,  1879  (76  O.  L.  168),  amendatory  of  the  act  of  March 
16th,  1875  (S.  A  S.  147),  dividing  all  turnpike  companies, 
within  tlie  31*^  into  separate  and  distinct  classes,  have 
a  uniform  operation  upon  all  the  members  of  each  class 
and  are  not  in  conflict  with  Article  2.  section  26  of  the 
Constitution  of  the  State. 

Demurrer  to  amended  answer  su*;'%lned,  and  judgment 
of  ouster  as  to  the  power  of  collecting  tolls  in  the  man- 
ner complained  of  in  the  writ. 

12.  O.  M.  Drake  v.  John  Meek.  Error  to  the  District 
Court  of  Bn>wn  County.  Judgment  affirmed.  Tliere 
will  be  no  further  report. 

266.  Myer  Shon  field  v.  John  T.  Shankey.  Brror  to 
the  Court  of  Common  Pleas  of  Franklin  <\>unty.  Dis- 
missed on  motion  of  plaintiff  in  error. 

MOTION  DOCKET. 

No.  18.  liake  Shore  and  MIchlgiui  Southern  Railway 
Co.  V.  Joshua  M.  Nettleson  et  at  Motion  to  take  cause 
No.  474,  on  the  General  Docket  out  of  its  order  for  hear- 
ing.   Motion  granted. 

14.  Ohio  ex  rel.  H.  &f.  Harrell  v.  The  BUte'Mntual  Aid 
Association.  Application  for  a  writ  of  mandamua.  Writ 
refused  under  the  rule  laid  down  in  State  «.  Williams,  90 
Ohio  St.  170.  Application  should  be  made  to  the  common 
pleas  or  district  court. 

15.  Adin  G.  HIbbs,  administrator,  v.  The  Union  Cen- 
tral Life  Insurance  Co.  Motion  to  extend  the  time 
for  filing  printed  record  In  cause  No.  783,  on  the  General 
Docket.    Motion  granted  and  printed  record  filed* 

16.  Henry  T.  Brown  v.  Charles  E.  M.  Jennings.  Mo- 
tion to  re-instate  cause  No.  1U6,  on  the  Oeneral  Dockat 
of  last  term.    Motion  overruled. 
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Qkio  l^ati?  Joitntaf# 


COLUMBUS,  OHIO,     :  :     FEB.  2,  1882. 


Applicants  for  admission  to  the  Bar,  will  be 
examined  next  Tuesday. 


♦  •♦ 


Thb  Supreme  Court,  will,  under  the  rule, 
call  seventy-five  new  cases  on  the  General 
Docket,  (from  76  to  160  inclusive),  on  Tuesday 
next 


♦  •♦ 


NEW  BOOKS. 


A  ICantiAl  of  the  Iaw  of  CorporationH :      Including 
General  Rdles  of  Law  peculiar  to  Banks,  Railroads,  Re- 


New  York. 

Pp.  XVII,  652.  San  Frandsco,  Cal.  Sumner,  Whit- 
ney A  Co.  1SS2. 

This  book  contains,  probably,  more  case  and 
statute  law,  upon  the  subject  treated  of,  than 
any  other,  of  like  size  yet  published.  No  single 
instance  of  the  right  or  liabilities  of  corporations 
seems  to  have  been  overlooked  by  the  author. 
Every  contingency  conceivable,  upon  which  a 
right  might  be  predicated,  or  a  liability  imposed 
appears  to  have  been  the  subject  of  some  law  or 
lawsuit,  and  all  have  been  most  thoroughly  can- 
vassed and  cited  in  this  little  work.  Officers, 
stockholders,  employes  and  attorneys  of  corpora- 
tions, can,  with  this  book  in  their  hands,  know 
their  rights  and  duties  as  fully  as  need  be  for 
any  ordinary  guidance  or  protection. 

We  hope  the  publishers  will  publish  a  larger 
volume ;  the  work  certainly  merits  a  larger  page 
and  type  and  will  prove  a  great  favorite  when 
once  properly  introduced. 


THE  AMERICAN  DECISIONS :    VOL.  XXXI. 

The  principal  cases  decided  in  all  the  States 
organised  in  1836,  '87  and  '38,  «re  reported  in 
full  in  this  volume,  and  cover  the  usual  range  of 
important  legal  questions. 

It  will  not  be  forgotten  by  the  reader  that  only 
those  cases  are  reported  in  full,  wherein  the  rul- 
ings have  become  undoubted  precedents;  or 
where  there  is  a  decided  conflict  of  authorities. 
The  great  value,  therefore,  of  this  series,  is  in 
this  light  the  more  apparent.  The  value  is  very 
much  greater  indeed  than  would  be  that  of  all 
the  reports,  from  which  the  cases  are  collected. 

The  student  or  practitioner  may  lay  his  finger 
upon  any  case  reported  in  the  American   Decis- 


ions, and  confidently  assert  it  to  be  the  law. 
Xnd  he  can  point  to  the  cases  cited  in  the  notes 
appended  to  nearly  every  case  and  say :  ''  In 
these  cases  the  ruling  of  the  principal  case  has 
been  followed." 

It  would  seem  that  as  the  subsequent  volumes 
appear,  the  questions  involved  would  become  ex- 
hausted, and  the  notes  and  comments  mere  iter- 
ations. Such,  however,  is  not  the  case.  The 
new  and  novel  complications  which  must  exist, 
in  fact,  produce  new  questions  in  the  law,  and 
nothing  grows  old.  We  see  in  this  volume 
very  valuable  notes  upon  the  following  topics : 

Patents— Dovif  v.  BM,  (8  N.  H,  500) 202 

Apportionment  of  Contracts  and  Dividends— 

OUhbert  ▼.  JTtcAn,  (8  Wharton  867) 618 

Contracts  whose  Consideration  is  an  sgreement 
to  compound  or  stifle  Criminal   Prosecu- 
tion—Tbim  qf  HitiMbwrg  ▼.  Acmner,  (0  Vt. 

28) eoo 

Attorneys  liens  for  Fees  and  Costs— ^fidreiM 
V.  MoTBe,  (12  Conn.  444). 762 


♦  •  ♦ 


RIGHT  OF  COUNSEL  TO  REPRESENT 
PROSECUTING  WITNESS  IN  CRIMINAL 
CASES. 


Messrs  Editors: 

I  do  not  propose  to  go  into  a  lengthy  discus- 
sion of  the  question  presented  by  your  correspon- 
dent, '*  G,"  in  regard  to  the  right  of  an  attorney, 
other  than  the  Prosecuting  Attorney,  who  has 
not  been  appointed  by  the  court  for  that  purpose, 
to  assist  in  the  prosecution  of  a  person  charged 
with  the  commission  of  a  felony,  but  to  say  that 
the  question  is  not  by  any  means  a  new  one,  and 
that  G.  probably  permitted  his  "  indignation  to 
get  the  better  of  his  judgment." 

The  theory  of  our  criminal  practice  has  always 
been  that  public  prosecutions  for  criminal  acts 
shall  be  conducted  in  the  name  of  .the  State  and 
by  an  officer  provided  for  that  purpose.  Hence, 
the  provisions  for  the  election  of  a  Prosecuting 
Attorney  in  each  county,  who  is  charged  with 
the  duty  of  prosecuting,  in  the  name  and  on  be- 
half of  the  State,  all  persons  who  have  been  in- 
dicted for  criminal  acts  committed  within  his 
county.  He  is  the  prosecutor,  and  he  only  has 
the  logo!  right  to  appear  in  that  capacity,  and  he 
must  be  responsible  for  the  result. 

It  is  true  that  the-  statute  confers  upon  the 
court  power  to  ''  appoint  an  attorney  to  assist  the 
Prosecuting  Attorney  in  the  trial  of  any  case 
pending  in  such  court,"  and  in  such  case  the  as- 
sistant acts  by  authority,  duly  conferred,  and  is 
under  the  direction  and  control  of  the  Prosecu- 
ting Attorney  in  all  things  connected  with  the 


834 


THE    OHIO    IiATT  JOURNAL. 


trials  and  there  is  no  doubt  that  for  improper 
conduct  in  the  trial,  the  court  of  its  own  motion, 
or  at  tiie  request  of  the  Prosecuting  Attorney, 
can  remove  him  before  the  trial  has  terminated. 

There  i^  no  authority  conferred  by  statute 
upon  a  Prosecuting  Attorney  which  will  author* 
ize  him  to  call  into  a  criminal  case  any  attorney 
as  an  assistant,  except  by  the  appointment  of 
the  court  in  which  the  case  is  pending,  and  I 
think  that  G.  wholly  mistakes  the  purpose  of 
Sec.  7245.  It  is  well  known  to  the  profession 
that  Prosecuting  Attorneys  who  had  partners 
were  in  the  habit  of  permitting  and  inviting 
their  partners  to  assist  in  the  trial  of  criminal 
cases,  without  an  appointment  by  the  court,  and 
this  evil  had  grown  to  such  an  extent  that  the 
General  Assembly  felt  called  upon  to  stop  it  by 
enactment,  which  it  did  by  the  section  referred 
to.  The  purpose  of  this  section,  «o  far  as  it  re- 
lates to  the  subject  under  discussion,  is  to  pre- 
vent any  attorney  fh>m  prosecuting  in  whole,  or 
in  part,  a  criminal  case,  without  having  been 
elected,  or  appointed  for  that  purpose.  AH  others 
who  undertake  to  prosecute  are  intruders,  and  '^ 
the  court  has  the  right  to  protect  itself  and  the 
party  on  trial  by  the  removal  of  the  intruder. 

'  I  do  not  know  what  the  facts'  are  in  the  cases 
referred  to  by  G.  except  that  of  Price  v.  The 
State,  35  0.  S.  601.  In  that  case  the  record 
clearly  shows  that  after  the  trial  had  commenced 
in  the  court  of  common  pleas,  C.  H.  Blackburn 
was  appointed  by  Judge  Longwortli,  before, 
whom  the  case  was  tried,  to  assist  the  prosecu- 
tion in  the  trial  of  the  case,  and  the  only  ques- 
tion upon  this  subject,  decided  by  the  Supreme 
Court,  was  that  Judge  Longworth  had  authority 
to  make  the  appointment,  and  in  doing  so  his 
act  was  legal.  To  the  appointment  of  Blackburn 
by  the  court  Price  excepted. 

It  is  true  that  the  Supreme  Court  in  the  opin- 
ion in  this  case  say :  "  We  are  unwilling  to  say 
that  the  Prosecuting  Attorney,  the  injured  per- 
son or  his  friends,  may  require  the  court  to' make 
such  appointment.  On  the  contrary,  the  ap- 
pointment should  not  be  made  in  any  case  un- 
less the  due  administration  of  justice  requires  it. 
But  where  the  record  is  silent  upon  the  subject, 
we  will  presume  that  such  appointment  was 
properly  made."    *    *  .  * 

It  is  then  the  appoirdmerd  by  the  court  which 
gives  an  attorney  the  right  to  assist  the  Prosecu- 
ting Attorney  in  the  trial  of  a  criminal  case. 

A..H'.  B. 
StbXjbbnville,  O.,  Jan.  28, 1882. 


THE  INCREASE  OF  DIVORCE. 


The  Centwry  for  January  contains  a  very  care- 
fully prepared  paper  by  Washington  Gladden, 
on  the  increase  of  divorce,  in  this  country.  The 
writer  refers  frequently  to  a  lecture  delivered  by 
the  Rev.  Samuel  W.  Dike,  of  Royalton,  VermenV 
and  an  essay  by  Theodore  Woolsey,  D.  D.  LL.  D., 
of  New  York,  on  Divorce  and  Divorce  Legisla- 
tion. 'After  reciting  statistics  relating  to  the 
Eastern  States,  Mr.  Gladden  says : 

It  has  been  the  common  belief  that  certain 
Western  States,  notably  Indiana  and  Illinois, 
were  sinners  above  all  the  others  in  this  matter; 
but,  so  far  as  the  facts  have  been  collected,  this 
does  not  appear  to  be  true.  Chicago  has  had  the 
reputation  of  dealing  in  divorces  more  exten- 
sively than  any  other  city  in  the  Union ;  but  the 
ratio  of  divorces  to  marriages  in  Chicago  appears 
to  be  only  one  in  twelve— -less  than  New  Ilaven 
or  Bangor. 

The  most  startling  figures  are  reported  from 
the  Western  Reserve  of  Ohio — a  region  inhabited 
bv  a  population  almost  wholly  sprung  from  New 
Efngland  stock.  In  these  counties,  Mr.  Dike 
tells  us,  '^  the  ratio  of  divorces  to  marriages  was 
1  to  11.8  for  the  two  years  1878  and  1879,  while 
for  the  rest  of  the  State  it  is  1  to  19.9.  Nor  is 
the  worst  of  the  Reserve  in  the  cities.  The  ratio 
in  Ashtabula  County,  among  a  farming  people 
originally  from  New  England,  is  1  to  8.5.  And 
in  Lake  County  the  proportion  of  divorce  suits 
begun  to  marriages  is  1  to  6.2,  and  of  divorce 
granted,  1  to  7.4.  Unless  there  be  like^  counties 
in  Maine,  this  is  the  worst  county  in  divorces  in 
the  United  States — except  Tolland  County,  Con- 
necticut, as  that  was  for  a  few  years." 

This  picture  i^  dark  enough,  but  another 
shade  must  be  added.  In  at  least  four  of  the 
New  England  States,  more  than  one-fourth  of 
the  marriages  reported  are  those  of.  Roman  Cath- 
olics. Among  these  there  are  no  divorces  to 
speak  of.  The  number'  granted  should  be  com- 
pared, therefore,  only  with  the  number  of  ProUiir 
aid  marriags,  and  this  would  make  the  ratio 
much  higher, — one  to  fifteen  in  Massachusetts; 
one  to  thirteen  in  Vermont;  one  to  nine  in 
Rhode  Island,  and  one  to  less  than^eight  in  Con- 
necticut. 

.    The  following  suggestions  are  made,  by  Mr. 

Gladden,  looking  toward' an  improvement  of  the 

laws    atid  a  lessening   of  the  evils  connected 

with  divorces: 

1.  The  distinction  formerly  recognized  in 
most  of  the  States,  and  now  abolished  in  most  of 
them,  between  absolute  divorce  and  legal  sepa- 
ration, should  be  restored.  For  the  crime  of 
adultery,  for  desertion  (after  a  long  term  of  years), 
and  perhaps  in  the  case  of  the  imprisonment  for 
life  of  one  of  the  parties,  absolute  divorce  might 
be  granted ;  in.  some  of  the  qther  cases  for  which 
divorces  are  now  granted, — such  as  drunkenness, 
cruelty,  and  neglect, — separation  from  bed  and 
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board  might  be  allowed,  giving  to  neither  party 
the  riffht  of  mi^rrj|ring  agaiii,  and  leaving  the  way 
open  for  the  reunion  of  the  separated  parties. 

2.  Where  adultery  is  a  crime,  the  granting 
•of  a  divorce  for  adultery  should  be  followed  at 
once  by  the  arrest  and  imprisonment  of  the 
criminal.  *'  Provision  should  be  made,"  says  Dr. 
Woolsey,  ''  that  the  penalty  should  follow  the 
sentence  of  divorct?  without  any  other  trial." 
This  is  the  simplest  common  sense.  Our  laws 
are  brought  into  contempt  when  the  courts  per- 
mit men  whom  they  have  judicially  pronounced 
to  be  criminals  to  escape  the  consequences  of 
their  crimes. 

3.  If  absolute  divorce  be  allowed  for  other 
<^use8  than  adultery,  the  law  should  prescribe 
a  limit  of  at  least  three  years  within  which  the 
guilty  party  should  be  forbidden  to  marry. 

4.  No  indeterminate  causes  of  divorce,  such 
as  those  included  in  the  famous  ''omnibus 
clause"  of  Connecticut,  and  in  the  statutes  of 
•other  States,  should  be  recognized.  To  recognize 
incompatibility  of  temper,  general  misconduct, 
and  other  vague  and  impalpable  grounds  of  ac- 
tion, is  mischievous  in  the  extreme.  It  is 
through  such  clauses  that  the  worst  abuses  of 
divorce  creep  in. 

5.  The  state's-attorney  ought  to  appear  in 
every  uncontested  divorce  suit,  to  protect  the 
interest  not  only  of  the  absent  party,  but  of  the 
public.  Tlie  public  has  an  interest  in  every 
such  case.  It  is  not  simply  a  question  between 
the  two  parties,  any  more  than  theft,  or  the  ut- 
tering 01  counterfeit  money,  or  traffic  in  diseased 
meat,  is  merely  a  question  between  the  two  par- 
ties to  the  transaction.  The  state- is  as  much 
interested  to  maintain  the  sacredness  and  per- 
manency of  the  family  as  it  is  to  maintain  an 
honest  currencv.  And  the  people  ought  not  to 
sit  by  and  let  the  institution  ot  the  family  be 
undermined  by  scores  pf  fraudulent  and  collu- 
sive divorces.  * 

A  few  such  changes  in  the  laws  would  inter- 
pose a  wholesome  check  to  the  present  tenden- 
cies. Reforms  like  these  would  make  it  plainer 
than  it  now  is  that  our  States  do  not  wish  to  en- 
courage divorce;,  that  they  mean  rather  to  do 
what  they  can  to  preserve  the  integrity  of  the 
family. 

Something  may  also  be  done  by  law  to  prevent 
hasty  and  ill-assorted  marriages.  Easy  divorce 
gives  rise  to  rash  marriages — since  it  can  be  so 
easily  done  for,  no  matter  what  it  is  begun  for; 
rash  marriages,  on  the  other  hand,  furnish  the 
soil  from  which  many  divorces  spring.  Stricter 
divorce  laws  would  tend  to  keep  people  from 
rushing  into  wedlock ;  but  something  can  be 
done  directly  by  law  to  secure  this  result. 

1.  It  is  a  question  whether  the  old  rule,  re- 
qrairing  the  publication  of  the  intentions  of  mat- 
rimony a  week  or  two  before  the  marriage^  ought 
not  to  be  restored.  The  publication,  if  made, 
jBhould  now  be  made,  of  course,  in  the  newspa- 
pers, and  not  in  the  churches. 

2.  Whether  this  is  done  or  not,  the  law 
should  requiire  the  parties  contemplating  matri- 


mony to  procure  a  license  at  least  two  weeks  be- 
fore the  solemnization  of  marriage ;  and  to  place 
the  license  thus  procured  in  the  hands  of  the 
clergyman  or  magistrate  before  whom  the  mar- 
riage is  to  be  solemnized,  also  at  least  two  weeks 
before  the  celebration  of  the  rite.  Ap  oppor- 
tunity would  thus  be  given  the  clergyman  or 
magistrate  to  investigate  cases  with  which  he 
might  not  be  familiar,  and  to  assure  himself  that 
he  was  proceeding  in  accordance  with  the  re- 
quirements of  divine  and  human  law. 

3.  The  license  should  state  on  its  face 
whether  either  of  the  parties  has  been  previ- 
ously divorced,  and  if  so,  where,  when,  and  for 
what  cause. 

Such  provisions  should  not  seem  irksome  to 
well-meaning  persons  j  and  they  would  not  only 
serve  tq  prevent  foolish  perple  from  rushing 
into  a  relation  for  which  they  are  wholly  unfit- 
ted, but  would  also  assist  clergymen  in  the  intel- 
ligent performance  of  a  difficult  and  delicate 
duty. 


-♦-♦' 


TURNPIKE    COMPANIES. 


SUPREME  COURT  OP  OHIO. 


State  of  Ohio  ex  rel  the  Attorney  General. 

V. 

Portsmouth  and  Columbus  Turnpike  Company, 

South. 


January  24, 1882. 

The  acts  of  March  27th,  1S76  (72  O.  L.  S5),  and  of  June 
12th,  1879  (76  O.  L.  158),  amendatory  of  the  act  of  March 
16th,  1S75  (S.  A  S.  147).  dividing  all  turnpike  companies, 
within  the  State  into  separate  and  distinct  classes,  have 
a  uniform  operation  upon  all  the  members  of  each  class 
and  are  not  in  conflict  with  Article  2.  section  26  of  the 
Ck>n8titution  of  the  State. 

• 

Application  for  the  writ  of  Quo  Warranto.  ^ 

The  petition  recites  that  the  defendant  is  a 
corporation  under  the  laws  of  this  State,  owning 
ana  operating  a  turnpike  road  running  from 
Chillicothe  through  Ross,  Pike  and  Scioto  coun- 
ties, to  the  village  of  Portsmouth.  It  further  al- 
leg:es  that  for  more  than  four  years  it  has  mis- 
u^  its  franchise  to  collect  tolls  by  charging  a 
higher  rate  than  is  allowed  by  law. 

The  defendant,  by  an  amended  answer,  avers 
that  it  was  incorporated  under  a  special  act  of 
the  General  Assembly  of  Ohio,  passed  February 
7th,  1834,  (29  0.  L.  34} ;  and  subseauently  ac- 
cepted the  provisions  or  the  act  of  March  16th. 
1865,  entitled,  '<  an  act  to  fix  the  rates  of  toll  on 
turnpike  and  plank  road  companies."  (S.  &  S. 
147) ;  and  has  ever  since  collected  and  chafed 
the  toUsI  in  this  last  act  allowed  and  specined, 
and  no  more. 

The  amandments  to  this  act,  passed  March 
27th,  1876,  (72  0.  L.  86)  and  June  27th,  1876, 
(76  0.  L.  163),  defendant  declares  violate  the  or- 
ganic law  of  the  State,  and  are  unconstitutional 
and  void.  To  this  answer  a  general  demurrer  is 
interposed. 

By  these  amendments  the  rates  of  toll  which 
turnpike  companies  are  authorized  to  collect,  are 
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reduced.  The  first,  however,  oontains  a  proviso 
that  its  terms  shall  not  apply  '^to  companies 
which  are  in  debt  for  the  original  construction 
of  said  turnpike  until  five  years  from  the  pas- 
sage of  this  act."  The  second  excepts  from  its 
operation  ''turnpike  roads  constructed  of  and 
kept  in  renair  with-  two-thirds  broken  lime- 
stone,." which  are  permitted  to  charge  the  same 
rates  as  formerlv. 

It  is  claimed  by  the  defendant  that  these  stat- 
utes do  not  operate  uniformly  upon  all  incopo- 
rated  turnpikes,  and  are  therefore  in  conflict 
with  Article  1,  Section  26,  of  the  constitution 
which  provides  that  **  all  laws  of  a  general  na- 
ture, shall  have  a  uniform  operation  throughout 
the  State. 

Converse,  Booth  &  Keating,  for  plaintifif. 

M.  A.  Daugherty,  Huston  James  and  Okey 
A  Throckmorton,  tor  defendant.  ^ 

By  the  Court. 

The  classifications  of  all  turnpike  companies, 
adopted  by  the  amendments  of  the  act  of  March 
16th,  1866,  are  not  unreasonable  or  arbitrary; 
and  inasmuch  as  their  provisions  have  a  uniform 
operation  upon  all  the  individuals  comprised  in 
each  class,  they  do  not  fall  within  the  inhibition 
of  Article  II,  Section  26,  of  the  constitution. 

[This  case  will  appear  in  37  O.  S.J 

ATTORNEY'S  FEES. 


SUPREME  COURT  OF  OHIO. 


Cincinnati,  Sandusky  &  Clbvbland  Railroad 

Company, 

V. 

Benjamin  F.  Lbs. 


Januaby  24, 1882. 

Where  ajproseeotiikff  attorney  appears  before  a  mag- 
istrate, at  the  leqaeat  of  a  of tiaen,  and  proaecatea  one 
charged  with  the  oommiaaton  of  a  felony,  preparing  'the 
pi^ia  neoeasaiy  for  anch  parpeae,  there  la  no  implied 


eontraot  that  saoh  oitiaen  wiU  pay  him  for  anoh  eeryioea. 

Error  to  the  District  Court  of  Brie  county. 

On  May  22, 1875,  Benjamin  F.  Lee  brought  suit 
in  the  Court  of  Common  Pleas  of  Brie  county 
against  the  Cincinnati,  Sandusky  and  Cleveland 
Railroad  Company,  to  recover  for  services  ren- 
dered as  an  attorney  at  law,  for  and  at  the  re* 
quest  of  the  company.  The  services,  it  is  id- 
leged,  rendered  in  February,  1874,  were  the  pros- 
ecution of  suits,  drawing  and  copying  papers, 
and  giving  advice  to  the  company's  agents  in  its 
business. 

The  answer  is  as  follows:  '^tween  the  10th 
and  20tb  days  of  February,  1874,  the  plaintiff  was 
the  duly  elected  and  (Qualified,  and  acting  prose- 
cuting attorney  of  Ene  county,  Ohio,  which  said 
office  was  held  bv  the  plaintiff  from  the  first  day 
of  January,  187o,  to  the  fir^  day  of  January, 
1876,  and  the  certain  suits  m  said  petition  re- 
ferred to  were  criminal  suits  for  felonies  affainst 
a  citizen  of  said  Brie  county,  instituted  before 
the  mayor  of  the  city  of  Sandusky,  in  said  Erie 


countv,  and  that  the  services  referred  to  and  men* 
tionea  in  said  petition,  were  services  rendered  ia 
counseling  ana  advising  and  prosecuting  said 
criminal  suits  before  the  mayor,  and  writing  and- 
copying  papers  necessary  thereta  And  this  de- 
fenoant  admits  that  its  officers  did  consult  the 
plaintiff  in  regard  to  said  criminal  pro6ecution|L. 
and  state  the  facts  relating  to  the  same  to  the  said 
plaintiff,  and  ask  his  advice  and  direction  there- 
in, and  that  the  said  plaintiff  did  advise  the 
prosecution  of  said  criminal  suits,  and  aid  in  the 

£  reparation  of  papers  for  the  same  and  appear 
efore  the  said  mayor  in  the  prosecution  of  the 
same,  at  the  request  of  the  officers  of  this  defend- 
ant ;  but  this  defendant  denies  that  the  plaintiff 
was  offered  or  promised  any  comnensation  there- 
for, or  that  he  is  entitled  to  any.** 

A  demurrer  was  interposed  to  this  answer  and 
the  same  was  sustained ;  and  no  farther  answer 
having  been  filed,  the  cause  was,  by  consent  of 
parties,  submitted  to  the  court  on  the  petition 
and  evidence,  and  judgment  was  rendered  in 
favor  of  Lee  for  three  hundred  dollars  and  costs^ 
which  judgment  was  affirmed  in  the  district 
court.  This  petition  in  error  is  filed  to  reverse 
both  judgments. 
8.  A.  Bowman,  for  plaintiff  in  error. 

Oilmore  v.  Lewis,  12  Ohio.  281 ;  Goulden  v.  The 
State,  11  Georgia,  47.  And  see  Rea  v.  Smith,  2 
Handy,  192. 

T.  P.  Finefrock,  for  defendant  in  error,  and  B. 
F.  Lee,  in  person. 

Smith  V.  Portase  County,  9  Ohio,  26.  And  see 
Sharp  V,  Kirkendall,  2  J.  J.  Marsh,  150;  Davis  e* 
Munson,  43  Vt.,  676 

Okey,  C.  J.: 

Lee  having  performed  services  as  an  attorney, 
in  pursuance  <n  the  request  of  the  railroad  com- 
pany, the  agreement  of  the  company  to  compen* 
sate  him  would  be  implied,  in  the  aMenoe  of  anr 
other  fact.  But  the  law  does  not  imply  such 
promise  in  all  cases  where  one  performs  service 
at  the  request  of  another.  Take  the  fisuniliar ex- 
ample of  a  son  whp  continues,  after  arriving  at 
age,  to  live  with  hit  father,  and  perform  service 
at  bis  request.  The  son  may  have  expected  to 
be  paid  wages,  but  from  the  mere  fiict  that  he 
acted  under  direction  of  his  father  in  theaame 
way  as  during  bis  minority,  a  contract  to  pay 
wages  will  not  be  implied.  To  constitute  aa 
agreement  to  pay  wages  in  such  a  case^  it  is  not 
essential  that  any  price  shoulii  be  nxed,  but 
words  must  be  employed  showing  that  .both  pai^ 
ties  understand  that  wages  are  to  be  paid. 

It  is  the  duty  of  the  prosecuting  attorney  to 
conduct  the  prosecution  cl  oflfonders  in  the  court 
of  common  {ueas;  but  in  SmUh  v.  Pmrtage  QnmJtji^ 
9  Ohio,  25,  it  is  said  that  he  is  not  bound  to  ap^ 
pear  before  a  justice  of  the  peace  or.  mayor,  in  i^ 
criminal  case.  The  law  remains  the  same  to  the 
present  day.  But  in  fiaot  that  officer,  in  many' 
cases,  appears  voluntarily  in  the  examining 
court,  ana  conducts  the  prosecution  there.  He 
does  the  same  thing  sometimes  at  the  request  of 
4  citizen,  without  anv  expectation  on  his  part  to 
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leceiye^  or  on  the  part  of  the  citizen  to  pay  com- 
peniation  for  the  serricee. 

We  cannot  say,  looking  to  the  facts  stated,  in 
this  answer,  that  there  was  an  implied  contract 
on  the  Dart  of  the  company  to  pay  Lice  comj[>en- 
sation  xor  his  services*  The  further  proposition 
is  urged  by  the  couti6el  for  the  company,  that 
even  an  express  agreement  to  pay  woula  have 
been  void  as  contrary  to  pubHc  pcuicy.  But  upon 
that  question  we  express  no  opinion.  We  hold 
the  answer  to  be  sufficient,  ana  hence  that  it  was 
error  to  sustain  a  demurrer  thereta  The 
judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings 

Judgment  reversed. 

[This  case  will  appear  in  37  O.  S.J 


♦  •  ♦ 


INJUNCTION— CONTEMPT — JUDGMENT 

ATTORNEYS'  FEES. 


SUPREME  COURT  OF  OHIO. 


HSHBY   DiBHL 

V. 

C.  F.  Fbixstbb. 


January  24, 1882. 

1.  Where  s  probate  Jadge  allowed  an  Injunctton  in  a 
eaose  pending  in  tiie  court  of  oommon  pleas,  bat  an  nn- 
dertaklng  tberefor  waa  never  given,  a  fine,  with  Imprla- 
onment  /or  Ita  non-payment,  imposed  upon  the 
party  enjoined,  for  an  alleged  eontempt  In  dlare- 
garoinac  aneh  injonetion,  la  not  authorlied  l^  law; 
and  where  the  peraon  ao  Impriaoned  hrlnga  an  ao- 
tlon  for  aneh  Injury  agmlnat  the  party  cauMng  the  Im* 
priaonment,  It  laiiot  neeeaaary.to  alleae malice  and  want 
of  probable  cauae. 

2.  A  motion  that  one  Judgment  be  aet  off-  agalnat  an<p 
other  la  an  appeal  to  the  equitable  power  of  the  court,  to 
be  granted  or  refuaed  upon  conalderatlon  of  aU  the  facta ; 
anoln  granting aoch  motion,  the  claim  of  the  attonejra 
for  feea  wlU  be  reapeeted,  wherever  It  appeara  to  be  light^ 
in  view  of  the  facta,  that  thia  ahould  be  done. 

Error  to  the  District  Court  of  Monroe  County. 

Sprigjge  A  Drigge,  for  plaintiff  in  error. 

Hunter  &  Mallory,  for  defendant  in  error. 

Okby,  C.  J. 

Diehl  brought  suit  against  Frieeter  in  the 
Court  o€  Common  Fleas  of  Monroe  County.  The 
action  was  prosecuted  on  promissor]r  notes  and  a 
real  estate  mortj^age  to  secure  their  payment, 
executed  by  Fnester  to  Diehl;  the  prayer  was 
for  a  judgment  and  a  sale  of  the  land  to  satisfy 
tiie  same ;  and  at  the  December  term,  1877,  judg- 
ment was  rendtted  for  $L442.60  and  costs,  ai^l 
such  order  of  sat3  was  maoe.  On  November  17. 
1877,  while  the  s  lit  was  pending,  Diehl  obtained 
from  the  probate  court  of  that  county  an  injunc- 
tion in  the  action,  to  restrain  Friester  from 
doiagoertain  acts  with  respect  to  the  property, 
and  Frieeter  was  served  with,  a  copy  of  such  or- 
der of  the  probate  court;  but  no  undertaking  for 
such  injunction  was  ever  executed.  On  Novem- 
ber 22, 1877,  upon  affidavit  of  Diehl  that  Friee- 
ter was  violatinff  the  injunction,  tbe  probate 
oourt  caused  the  latter  to  be  arrested,  assessed 
against  him  »fine  of  ten  dollars  and  costs  as  for 
acontMnptfar  disobeying  the  injunction,  and 


in  default  of  the  payment  of  such  fine  and  coets, 
he  was,  by  order  of  such  probate  court,  commit- 
ted to  the  countv  jail,  where  he  was  confined  for 
thirty  days.  Thereupon,  Friester  brought  suit 
uainst  Diehl  in  tbe  Court  of  Common  Fleas  of 
Monroe  County,  for  false  imprisonment,  based  on 
the  above  facts,  and  at  the  June  term,  1878,  of  that 
court,  obtained  a  verdict  and  jud^ent  for  $245, 
and  costs.  At  the  same  term  Diehl  showed  to 
the  court  that  the  mortgaged  premises  had  been 
sold  in  pursuance  of  the  order  of  the  court,  and 
the  proceeds  applied  in  part  satisfaction  of  the 
mortgage  debt,  leaving  a  balance  of  $1,092.18,  on 
his  aroresaid  judgment ;  and  thereupon  he  moved 
the  court .  that  so  much  of  his  ludgment  as 
would  equal  the  judgment  of  Friester  should  be 
set  off  against  the  same  in  satisCactibn  thereot 
This  motion  was  sustained  as  to  the  sum  of 
$146.00,  and  no  objection  has  been  made  to  the 
or^er  in  this  respect,  but  the  court  denied  the 
motion  as  to  the  remaining  sum  of  $100.00,  which 
portioir  of  the  Friester  judgment  the  court  by 
its  order  allowed  to   ELuntor  A  Mallory,  who 

1>rosecuted^  as  attorneys  for  Friester,  the  suit  for 
also  imprisonment;  and  the  judgment  and  or- 
ders were  affirmed  in  the  District  Court.  This- 
petition  in  error  was  filed  by  Diehl  to  reverse 
the  judgment  in  favor  of  Friester,  and  to  reverse 
so  much  of  the  order  as  denied  to  Diehl  a  set  off 
with  respect  to  said  sum  of  $100.00. 

1.  As  to  the  sufficiency  of  the  petition.  It 
contains  in  detail  the  facts  as  to  the  suit  of 
Diehl  against  Friester,  the  application  of  Diehl 
for  an  injunction|  the  allowance  of  the  injunc- 
tion, the  application  for  and  issuing  of  an  attach- 
ment, and  tne  arrest,  assessment  of  fine,  and  im- 
prisonment of  Friester:  and  it  contains,  further^ 
more,  an  allegation  that  no  undertaking  was 
ever  given  for  the  injunction,  but  none  that  such 
prosecution  for  contempt  was  malicious  and 
without  probable  cause. 

In  trespass  for  false  imprisonment  the  aravamm 
is  the  ufuauful  act  of  the  defendant  Case  for 
malicious  prosecution  m4y  be  maintained  where 
a  proceeding  is  carried  on  maliciously  and  with- 
out pn^ble  cause.  While  an  action  for  mali- 
cious prosecution  may  be  maintained,  notwith- 
standing the  plaintiff  was  Imprisoned  upon  a 
Krfectly  valia  judgment  or  order,  an  action  for 
se  imprisonment  cannot  be  maintained,  where 
the  wrong  complained  of  is  .imprisonment  in 
accordance  with  the  judgment  or  order  of  a  court, 
unless  it  appear  that  such  judgment  or  order  is 
void.  And  this  distinction  is  as  important  now 
as  under  the  former  practice.  Bpioe  e.  Stein- 
ruck,  14  Ohio  St.  218. 

This  is  an  action  for  false  imprisonment  If 
Friester  was  imprisoned  in  pursuance  of  a  valid 
judgrtent  and  coder,  the  petition  does  not  con- 
tain foots  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  judgnaent  must  be  reversed.  But 
in  our  opinion  the  judgment  and  order  for  im- 
prisonment irore  void,  for  the  reason  that  Diehl 
never  gave  the  undertaking  for  the  injunction 
required  by  the  statute,  (Civil  Code  Kg  242,  246, 
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247 ;  Rev.  Stats.  §§  6576, 6579, 5581),  and  hence 
that  the  petition  is  sufficient. 

This  is  not  a  case  where  a  party,  upon  being 
informed  that  an  injunction  nas  been  allowed  to 
restrain  Jiim  from  aoin^  a  particular  act,  does 
the  act  before  there  is  time  to  give  such  under- 
taking. What  if  any  power  the  probate  court 
has  in  a  case  of  that  sort  to  punish  for  contempt, 
is  a  question  which  we  need  not  determine. 

2.  Did  the  court  err  in  holding  that  Hunter 
&  Mallory  should  be  preferred  to  Diehl  as  to 
$100.00,  of  the  Friester  judgment,  and  that  as  to 
this  amount  the  set  off  should  be  refused? 

The  provisions  of  the  statute  relatine  to  set 
oS  do  not  in  terms  apply  to  the  set  on  of  one 
judgment  against  another  on  motion  (Civil 
Ckxie,  §§  26, 93,  97-99,  119;  Rev.  Stat^.  §§  4993, 
6071, 5075-^7J,  6089),  though  doubtless  those 
provisions  will  be  applied  whenever  they  are  in 
their  nature  applicable  to  such  motions.  As  the 
court  say  in  Holmes  v.  Robinson,  4  Ohio,  90,  ''the 
practice  of  setting  off  one  judgment  against  an- 
other, between  tne  same  parties,  and  in  the 
same  right,  is  ancient  ana  well  established.'' 
Even  the  fact  that  the  judgments  are  in  differ- 
ent courts,  one  for  a  tort  and  the  other  on  con- 
tract, and  some  of  the  parties  in  one  case  were 
not  parties  in  the  other,  does  not  necessarily  af- 
ford an  insuperable  objection  to  such  set  off 
But  as  Gibson,  C.  J.  observes  (Ramsey's  Appeal, 
2  Watts.  230),  there  is  a  fallacy  in  supposing 
that  such  set  off  is  a  legal  right.  ''Ju(^ments 
are  set  ofi  against  each  other,"  said  he,  ''not  by 
force  of  the  statute,  but  by  the  inherent  power 
of  the  ^court  immemorially  exercised.  *  *  *  * 
An  equitable  ri^ht  of  setting  off  judgments, 
therefore,  is  permitted  only  where  it  will  in- 
fringe on  no  other  right  of  equal  erade."  And 
see  Love  r.  Freer,  Wright,  412.  '•Such  power," 
said  Devens,  J.,  in  Amesv*  Bates,  119  Mass.  397, 
"is  onW  to  be  exercised  upon  careful  considera- 
tion of  all  the  circumstances  of  the  transaction 
out  of  which  thepudgments  arise,  and  in  order 
to  protect  the  just  rights  of  parties."  "The 
privilege  of  setting  off  judgments,"  said  Cole- 
ridge, J., in  Simpson  v.  Lamb,  40  Eng.  L.  &  Eq. 
59, 7  E.  d^  B.  84,  "is  not  an  inherent  incident  of 
the  suit,  but  is  given  by  permission  of  the  court, 
with  reference  to  all  the  circumstances  of  the 
transaction."  And  it  has  been  recently  held 
that  where  the  set  off  is  sought  by  motion,  the 
matter  so  far  rests  in  the  discretion  of  the  court 
that  the  refusal  of  an  order  for  such  set  off  will 
not  be  reviewed  on  error.  Chipman  v.  Fowle, 
130  Mass.  352. 

Guided  by  this  view  of  the  law,  courts  have 
refused  to  order  such  set  off  where  by  granting 
it  the  just  rights  of  assignees  would  be  disturbeo. 
Ramsey's  Appeal,  supra.  So,it  has  been  repeat- 
.edly  he}d  that  where  a  debtor  is  entitled  to  nold 
a  judgment  as  property  exempt  from  execution, 
the  object  of  the  law  being,  not  to  exonerate  the 
debtor  from  the  pavment  of  his  debts,  but  "to 
protect  his  family  '^  (Sears  t.  Hanks,.  14  Ohio  St. 
298, 301),  a  set  off  as  to  such  judgment  will  not 
be  ordered.'   Curlee  v.  Thomas,  74  North  Car.  51 ; 


Duft  V.  Wells,  7  Heiskell,  17;  Wilson  v.  McElroy, 
32  Penn.  St.  82 ;  Beckman  v.  Manlove,  18  Cali- 
fornia, 388.  And  see  Comer  v.  Dodson,  22  Ohio 
St.  622;  McConvilie  v.  Lee,  31  Ohio  St.  447; 
Rev.  SUts.  ^  5433,  5441 ;  Thompson  on  Bxemp. 
§  893.  And  it  has  likewise  been  held  in  many 
cases,  that  a  judgment  will  not  be  set  off  against 
another  judgment,  to  the  prejudice  of  an  attor- 
ney who  contributed  by  his  skill  and  services 
in  obtaining  it.  Simpson  v.  Lamb,  supra;  John- 
son V.  Taylor,  1  Disnev,  169 ;  Ames  v.  Bates,  su- 
8ra;  Carpenter  v.  Sixtn  Av.  Ry.  1  Am.  L.  Keg. 
f.  S.  410,  424;  Perry  v.  Chester,  53  N.  Y.  245; 
Zoffbaum  v.  Parker,  ^  N.  Y.  399. 

Althougl}  an  attorney  may  contribute  his 
skill  and  services  in  obtaining  a  judgment  for 
his  client,  he  has,  in  this  State,  no  lien  on  such 
judgment  for  his  fees,  where  there  is  no  agree- 
ment for  such  lien  known  to  the  judgment 
debtor,  in  the  sense  that  such  judgment  debtor 
may  not  effectually  satisfy  such  judgment  by 
payment  of  the  amount  thereof  to  the  judgment 
creditor;  nor  do  we  doubt  the  rificht  of  parties  to 
compromise  any  pending  suit,  in  opposition  to 
the  wish  of  their  attorneys.  But  on  the  other 
hand,  an  attorney  may  have  a  claim  upon  the 
fruits  of  a  judgment  or  decree  which  he  has  as- 
sisted in  obtaining,  or  upon  a  sum  of  money 
which  he  has  collected,  and  under  some  circum- 
stances courts  will  aid  him  in  securing  or  main- 
taining such  claim.  Thus  he  will  be  protected 
in  retaining  his  fee  out  of  money  which  he  has 
collected  for  his  client.  (Longworthv.  Handy,  2 
Handy,.  75.)  He  will  be  protected  in  his  cUiim 
as  attorney  on  a  fund  in  tne  hands  of  a  receiver 
(Olds  V.  Tucker,  35  Ohio  St.  581),  or  in  court. 
(Ingham  v.  Lindemann.  ante,  218.)  This  pro- 
tection, it  will  be  seen  irom  the  cases  cited,  will 
be  afforded  in  many  other  cases.  And  why 
should  not  Hunter  &  Mallory  be  protected  to 
the  same  extent  as  if  Diehl  had  paia  the  money 
into  court?  The  motion  for  set  off  was, 'as  we 
have  seen,  an  appeal  to  the  equitable  power  of 
the  court,  and  where  such  appeal  is  made,  the 
court  looks  not  merely  to  the  form  the  trans- 
action is  made  to  assume,  but  to  its  substance. 
The  attorneys  contributed,  undoubtedly,  in  ob- 
taining the  judgment.  The  court  may  have 
Sroperly  charf^ed,  under  authority  of  Finney  v. 
mith,  31  Ohio  St.  529;  Stevenson  v.  Morris, 
ante,  10.  that  if  the  jury  found  that  Diehl  was 
actuatea  by  malice  in  causing  Friester's  arrest 
and  imprisonment,  they  mignt,  in  estimating 
compensatory  damages^  allow  to  the^  plaintiff 
reasonable  counsel  fees  in  the  prosecution  of  his 
action.  If  such  Was  the  fact,  and  attorney's  fees 
were  thus  included  in  the  verdict  and  judgment, 
upoa  what  principal  could  Diehl  be  entitled  to 
them  to  the  exclusion  of  the  attorneySi  who  had 
not  been  paid? 

Finally,  it  is  said  that  the  attorneys  did  not 
claim  an  allowance  by  the  court  of  such  fee,  and 
that  the  fee  was  allowed  without  «viden(^.  But 
we  do  not  think  this  view  is  warranted.  The 
record  does  not  contain  the  evidence,  nor  does  it, 
in  terms,  show  any  application  for  such  allow- 
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ance.  But  error  will  not  be  presumed.  The 
cases  were  both  tried  in  the  same  court,  and 
doubtless  before  the  same  judge.  The  record 
shows  that  npthing  could  be  collected  from  Fries- 
ter.  by  process,  anait  may  properly  be  assumed 
that  when  the  motion  for  set  oil  was  presented, 
Hunter  &  Mallory  suggested  to  the  court  that 
they  had  not  been  paid  their  fees,  and  that  the 
only  way  they  could  secure  compensation  was 
by  an  allowance  out  of  the  Friester  judgment. 
While  the  record  does  not  show  what  evidence 
was  oflbred  as  to  the  value  of  their  services,  the 

ETOof  was  no  doubt  satisfactory  to  the  court;  and, 
esides,  as  held  in  Ingham  v.  Lindemann,  supra, 
the  amount  was  in  some  decree  to  be  determinea 
by  the  Judge  before  whom  the  services  were  ren- 
dered from  his  own  knowledge  of  their  value. 
Perhaps,  indeed,  there  was  an  agreement  be- 
tweenFriesterandhis  attorneys  as  to  the  amount 
of  the  fee  audits  lien,  and  that  this  was  shown 
to  the  court.  However  that  may  be,  we  hold 
that  in  any  view  there  was  no  error  in  the 
courts  below  of  which  Diehl  can  complain. 

Judgment  affirmed. 

£This  case  will  appear  in  37  0.  S.] 
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AGENCY— INNOCENT  PARTIES. 


SUPREME  COURT  OF  OHIO. 


Herman  Noltb,  et  al., 

V. 

William  P.  Hulbebt,  Trustee. 


January  24, 1882. 

8.  brought  suit  agmiDSt  K.  and  others  to  obtain  a  sale 
of  land  to  satisfy  a  Jadgment  Uen  thereon.  To  this  suit 
H.  waa  made  a  partv  defendant,  who,  upon  receipt  of 
munmona,  gave  to  C.,  hia  regular  attomev,  certain  notes 
endorsed  by  him  in  blank,  together  with  a  mortgage 
upon  the  land  to  secure  the  same,  for  collection. 

C.  caused  a  croea-petition  to  be  filed  on  behalf  of  H., 
■ettlnff  up  hia  mortgage  lien.  The  court,  upon  trial,  or- 
dered the  land  to  be  sold  to  aatlsfy  the  liena  of  8.  ana  H. 
Fending  the  auit,  H.  agreed  .with  N.  to  extend  the  note 
for  a  year  from  .the  time  when  it  fell  due.  Before  the 
time  so  extended  had  expired,  N.,  fearing  that  the 
land   would   be  aacrifieed,  employed  a  broker  who  ap- 

5 lied  to  C.  to  find  a  purchaser  at  private  sale.  C.  went  to 
.  8.  and  offered  him  the  land  lor  |8500,00.  telling  him 
•of  the  mortgage  and  saying  that  he  had  in  hia  poaseaaion 
all  the  papers  necessary  to  make  a  clear  title.  J.  8.  paid 
him  the/noney  and  directed  him  to  pay  off  all  the  cluma 
upon  the  land,  Indudlnff  the  mortgage  of  H.  and  to  ob- 
tain H.'8  cancellation  oi  the  mortirage  upon  hia  return, 
.he  being  then  absent.  C.  paid  the  coata  and  the  claim  of 
A  but  embessled  the  remainder  of  the  money. 

MeU:  That  under  thla  state  of  facta,  C.  acted  aa  the 
«gent  of  J,  8.,  to  make  payment  to  H^  and  not  as  the 
Jigent  of  H.  to  sscelve  payment  from  J.  8.;  and  that,  as 
between  the  two  Innocent  partiea,  the  loss  must  be  borne 
by  J.  8. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  action  in  the  Court l>elow  was  brought  by 
William  P.  Hulbert,  trustee  of  Julia  Haroeson, 
against  Herman  Nojte  and  others  to  foreclose  a 
mortgage  securinff  certain  notes  held  by  him 
against  Nolte.  The  mortgaged  property  had 
been  conveyed  by  Nolte  to  Seasongood  and  by 
him  to  Dallas.  These  latter  were  both  made  par- 
ties defendant  to  the  ttiit. 


The  facts  of  the  case,  as  disclosed  by  the  re* 
cord,  were  as  follows : 

On  January  18th,  1872,  Nolte  delivered  to 
Hulbert  his  note  for  $2,500,  to  secure  a  loan  of 
that  amount,  together  with  certain  interest 
notes,  the  whole  secured'by  mortgage  upon  city 
property.  The  principal  note  was  due  in  two 
years  after  date. 

In  August,  1873,  one  Steineke,  a  judgment  cred- 
itor of  Nolte,  brought  suit  against  Nolte  to  ob- 
tain a  sale  of  the  mortgaged  land  to  satisfy  his 
Sdgment  lien  and  for  other  relief.-  To  this  suit 
ulbert  was  made  a  party  defendant.  On  re- 
ceipt of  summons  he  sent  for  Charles  Cist, 
his  regular  attorney  in  such  matters,  and  handed 
to  him  the  summons  together  with  the  notes  en- 
dorsed in  blank  and  the  mortgage,  and  took  his 
receipt  therefor  for  collection.  A  cross-petition 
was  nled  on  behalf  of  Hulbert  asking  that,  if  the 
land  should  be  sold  to  satisfy  SteineKe's  lien,  his 
rights  might  be  protected  and  his  claim  satisfied 
from  the  proceeosof  sale. 

While  the  suit  was  still  pending  the  principal 
note  became  due  and  Hulbert  then  asreed  with 
Nolte  to  extend  it  for  another  year.  There  is  no 
evidence  to  show  whether  or  no  Cist  had  knowl- 
edge of  this  agreement. 

In  March,  1874,  the  case  was  heard  and  decided 
and  the  land  was  ordered  to  be  sold.  No  entry, 
however,  was  made  upon  the  minutes. 

Nolte,  thereupon,  fearine  that  the  land  would 
be  sacrificed  engaged  a  broKfer  to  find  a  purchaser 
at  private  sale.  This  broker  applied  to  Cist,  who 
went  to  Seasoneood,  a  capitalist,  with  whom  he 
had  had  many  dealing  of  a  Uke  character  and 
between  whom  and  himself  existed  relations  of 
perfect  confidence. 

Cist  ofTered  the  land  to  Seasongood  for  $8,6D0, 
and  told  him  of  the  incumbrances  upon  it.. 
These  he  agreed  to  pay  off  out  of  the  purchase 
money  and  to  furnish  a  certificate  that  the  title 
was  clear.  He  said  that  he  had  in  his  possession 
all  the  papers  necessary  to  make  a  clear  title. 

Thereupon  Seasongood  gave  to  Cist  his  check 
for  $3,500,  the  latter  agreeing  to  pay  off  all  the 
liens  upon  the  property  and  to  obtoin  from  Hul'^ 
bert  a  cancellation  of  the  mortgage  when  he 
should  return  to  the  city. 

The  land  was  then  conveyed  by  Nolte  and  wife 
to  Seasongood. 

Cist  paid  the  costs  and  the  Steineke  claim  but 
embeszied  the  remainder  of  the  money  and  fled 
the  city. 

At  the  trial  below  in  General.Term,  the  case 
having  been  reserved,  the  court  found  that  the 
facts  Old  not  show  a  payment  of  Hulbert's  claim 
ahd  that  the  loss  caused  by  Cist's  dishonesty 
ought  to  fall  upon  Seasongood  rather  than  HuIt 
bert  and  overruled  a  motion  for  a  new  trial. 

The  proceeding  in  error  is  to  review  this  judg- 
ment. 

Thomas  McDougall  and  Jordan,  Jordan  ft 
Williams  for  plaintifis  in  error. 

Hoadly,  Johnson  A  Colston  for  defendant  in 
error. 
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Long  WORTH,  J. 

The  only  question  before  U8  necessary  to  a  der 
termination  of  the  case  is  whether,  at  the  time 
the  check  was  given  by  Seasongood  to  Cist,  the 
latter  acted  as  Hulbert*s  agent  to  receive  payment^ 
orasSeasongcoi's  agent  to  moib^paym^n^toHalbert. 
This  is  a  question  of  mixed  law  and  fact. 

The  maxim  that  '*  no  man  shall  serve  two  mas- 
ters "  does  not  prevent  the  same  person  from  act- 
ing as  agent,  for  certain  purposes,  of  two  or  more 
parties  to  the  same  transaction  when  their  in- 
terests do  not  conflict,  and  where  loyalty  to  the 
one  is  not  a  breach  of  duty  to  another. 

Thus  the  doings  of  Cist  as  Nolte's  agent  to  pro- 
cure a  purchaser  were  not  inconsistent  with  his 
duties  to  Hulbert  as  his  agent  to  receive  or  to 
Seasongood  as  his  agent  to  make  payment. 

The  fact,  if  fact  it  be,  that  at  the  time  Cist  re- 
ceived the  check  he  had  full  authority  as  Hul- 
bert's  agent  to  receive  payment  woula  not.  pre- 
clude Seasongood  from  cnoosin^  to  deal  with  him 
in  a  different  capacity.  He  might  prefer  to  deal 
directly  with  the  principal  and  to  receive  Am  re- 
ceipt rather  than  that  ot  his  agent :  and  for  this 
purpose  to  appoint  Cist  hu  agent  to  maker  pay- 
ment. He  had  only  Cist's  sta&ment  that  he  was 
Hulbert's  agent  and  was  in  possession  of  the 
notes  and  mortgage  to  evidence  the  fact  of  such 
agency.  Suppose  he  had  doubted  the  truth  of 
these  statements  would  it  not  have  been  compe- 
tent for  him  to  direct  Cist  to  make  pavment  to 
Hulbert  and  to  bring  him  hiB(Hulbert^s)  receipt 
of  satisfaction?    Clearly  so. 

deasongood  testified,  ''I  gave  Mr.  Cist  the 
money  at  the  time  he  gave  me  the  deed.  May  9th, 
187il;  the  certificate  I  got  after,  aind  I tkenlidievea 
he  had  paid  off  the  Hvwert  mortaage^ ''  and  further 
in  cross-examination  he  saia,  *'I  took  it  for 
granted  that  he  would  take  the  monev  and  pay 
off  the  mortgage,  Itrwted  Mr.  OiBt.tomaJKethemori' 
gage]Miyment  and  get  me  a  clear  title, " 

It  is  also  worthy  of  note  that  this  was  not  the 
only  transaction  between  Seasongood  and  Cist. 
They  were  in  the  habit  of  dealing  together  in 
matters  of  this  kind.  Sea8ongo(»  in  another 
place  says,  **  I  o/toaj/^gave  my  check  to  him  (Cist) 
in  similar  transactions  aifd  trusted  him  to  clear 
the  title." 

From  this  it  is  manifest  that  at  no  time  did 
Seasongood  understand  that  when  he  gave  his 
check  to  Cist  he  was  paying  Hulbert's  mortj^age; 
on  the  contrary,  he  trusted  and  expected  Cist  to 
make  the  payment  and  to  obtain  for  him  Hul- 
bert's  cancellation. 

"  This  conclusion  is  perhaps  strengthened  by  the 
circumstance  that  but  one  check  was  given  to 
cover  all  the  several  claims,  that  Cist  was  Season- 
goodV  agent  to  pay  ofif  the  costs  in  the  Steineke 
suit  ana  the  judgment  in  favor  of  Steineke  is  be- 
yond doubt.  If  he  was  to  act  in  any  other  ca- 
rdty  in  respect  to  Hulbert's  claim  would  it  not 
natural  to  suppose  that  separate  checks  would 
have  been  given  7 

These  considerations  make  it  unnecessarv  to 
inquire  whether  Cist  actually  had  authority  from 
Hulbert  to  receive  payment  or  whether  his  pos- 


session of  the  note^and  mortgage  would  have  au- 
thorized Seasongood  to  deal  with  him  as  such 
agent. 

We  are  asked  to  hold  that  the  'Hiere  fact  of  pos- 
session ot  a  note  by  an  attorney  will  protect  the 
maker  who  pays  to  the  attorney  against  the  daim 
of  the  payee,  and  Patton  v.  FuUerton^  27  Maine, 
68,  is  cited  in  support  of  the  rule  claimed.  We 
should  not  be  prepared  to  subscribe  to  this  doc- 
trine even  in  a  case  where  the  question  necessar^ 
ily  arose;  nor  do  we  think  that  Patton  v.  Fuller- 
ton  bears  it  out.  In  that  case  the  additional  and 
most  important  circumstance  existed  that  prior 
partial  pavments  had  been  made  bv  the  debtor  to 
the  unauthorized  agent,  which  haa  been  accepted 
bv  the  creditor.  We  should  long  hesitate  to  nold 
that  a  maker  of  a  note  niay  safely  pay  it  to  one 
who  has  stolen  it  from  the  payee  and  who  fidsely 
pretends  to  hold  it  for  collection  in  the  absence  d[ 
any  other  evidence  of  authority  than  the  iMire 
possession.  Yet  this  is  the  result  oi  the  doctrine 
as  claimed. 

True,  in  the  case  at  bar  the  notes  had  been  en- 
dorsed in  blank  by  Hulbert  and  had  Seasongood 
relied  on  this  and  paid  them  he  would  have  been 
safe:  yet  it  appears  that  this  fact  was  never 
known  to  him  or  communicated  to  him  by  Cist. 

Upon  the  whole  case  we  are  clearly  of  opinion 
that  Seasongood  did  not  deal  with  Cist  in  any 
manner  as  tne  agent  of  Hulbert  or  at  any  time 
suppose  that  in  delivering  to  him  his  check  he 
was  paying  Hulbert's  claim. 

We  find  no  error  in  the  judgment  of  the  court 
below. 

Judgment  affirmed. 

[This  case  will  appear  in  37  O.  S.] 


^i^^  of  ^CCi^ioii^. 


IOWA. 

(^Supreme  OourL) 

Bon  V,  Railwat  Pamxnqbr  AasuiiAifOB  Oo.    OeU  90» 

ISSl. 

Accident  JtMurofiM.— Flalntiff  having  an  aoddeotal  In- 
sorance  ticket  or  policy,  contidiiing  a  provialon  thai  the 
*'  insurance  shall  only  extend  to  bodily  injuriea,  fatal  or 
non-fatal,  as  aforeaud,  when  accidentally  received  hj 
the  insared  whUe  actually  riding  on  a  pablic  conveyance 
provided  hy  common  carrieia  for  the  tranapoitatloa  of 
paaaengers  in  the  United  Statea  or  dominion  of  Ouiada^ 
and  in  compliance  with  all  rolea  and  resulationa  of  aacb 
carriers,  and  not  ncfflecting  to  oae  due  olligence  Ibr  aalf- 
protection/'  waarimng  upon  a  train  of  can,  and  as  the 
same  approached  the  nation,  and  while  it  was  alowlnc 
up,  went  out  on  to  the  platform.  WhUe  standing  there, 
owing  to  a  sudden  Jerk  of  the  train,  another  pai 
was  precipitated  againat  hUn.  and  ne  was  uv  .^ 
thereof  thrown  from  the  car  and  severely  injured.  It 
a  regulation  of  the  railroad  company  that 
should  not  stand  on  the  platform,  and  plain tli 
of  such  rule.  JTeU,  in  an  action  upon  such  aooldfliit 
poUqy,  that  upon  auch  state  of  facts  verdict  ahcrald  har* 
been  ordered  for  the  defendant. 
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PENNSYLVANIA. 


{/Bhtprema  Oowrt,) 


Afpbl  ar  AXf  «.  Braap  ar  ai..    November  7, 1881. 

Dev<f«.— Teetetor  gave  ell  hie  reel  and  pereonel  eetete 
after  the  death  of  hSa  wlfto  to  **  mv  nephew  Philip  IhrerB.-" 
The  jury  retnmed  a  special  ▼eroioK,  finding  that  the  tee- 
tator  died  leaving  two  nephews,  one  Philip,  son  of  Mar- 
tin, legitimate ;  another Pnilip,  eon  of  Louta,  illegitimate; 
alio  that  the  nephew  intended  by  the  teetator  to  inherit 
waa  Philip,  the  illegitimate  nephew,  the  eon  of  Lonle, 
and  thie  nom  evidence  aliundetne  will  and  not  from  the 
will  itielf.  JleM,  that  there  being  no  ambiguity  in  the 
will,  and  there  being  only  one  legitimate  nephew,  evi* 
dence  could  not  be  admitted  to  ehow  that  the  teetator  in- 
tended hla  illegitimate  nephew,  althonsh  the  nalne  in 
the  will  applied  as  fnlly  to  him  as  u>  the  legitimate 
nephew. 


KsLLB,  OABmsKXB,  V.  Ck>UBMAir,  FOB  UBS.    Octobcr  81, 
1881. 

jlfv^flement.— Where  two  men  egree  that  each  will  loan 
a  third  a  sum  of  money,  one  keeps  and  the  other  breaks 
hla  promise,  no  legal  principle  wfll  enable  the  lender  to 
compel  the  other  promissor,  as  Ramishee  in  an  execution 
attaohnaent,  to  pay  what  he  hacT  promised  to  loan  to  said 
third  person. 

UNITED  STATES  COURTS. 


OoimxB  V.  LoNO.    (Supreme  Court  of  the  United  States.) 
December,  1881. 

An  action  of  conversion  cannot  be  maintained  against 
asherlffof  a  foreigpEi  jurisdiction  for  proceeding  under 
an  attachment  after  an  adjudication  in  bankruptcy  of 
the  debtor,  where  no  notice  had  been  served  upon  nim  of 
the  bankruptcy  proceedings  until  After  the  sale  and  pay- 
ment of  the  money  to  the  plaintifi  in  the  attachment 
suit. 


BooBBS  V.  liBB  MnmiQ  Go.    (Circuit  Court,  D.  Colorado.) 
December,  1881. 

1.  AUameyand  Oieni—Jharekaae  6v  AUomtif  pemHnff 
Xa^gcrftoH.— when  there  is  a  pending  litigation  threaten- 
ing a  client's  title  to  property,  his  attorney  cannot,  while 
acting  as  such,  purohsae  the  property.  It  is  contrary  to 
public  policy  to  permit  the  purchase. 

2.  ieicf— iVrcAOM  by  AUomey  from  (Mad-^IMy  of 
^ttonuiy.— To  sustain  a  sale  ftom  client  to  attorney,  the 
latter  must  show  that  he  has  done  as  much  toprotect  the 
client's  interest  as  would  have  been  done  l^  him  in  the 
ease  of  his  client's  ileaunK  with  a  stranger. 

8.  Ibidr-Hrid—Seertit  Tnuir-^Bcma  F%de  Purehaser^.^ 
When  an  attorney  purchases  from  his  client  in  his  own 
name,  but  in  secret  trust  for  strangera,  the  latter  cannot 
be  regarded  as  innocent  purchaseia  or  entitled  to  greater 
rights  than  the  attorney  himself. 


BoTD  V.  Olamk.   (Circuit  Court,  B.  D.  Michigan.)   Oct. 
1881. 

aralKfofy  iltfmac^y^ty  JVbre^  Aaee--Aaeii<e  c/ Xim^ 
Moiie.— Where  a  statute  sivee  a  Hsht  of  action  not  known 
to  the  common  law,  ano  therein  limits  the  time  within 
which  aa  action  shall  be  brought,  such  limitation  is  op- 
erative in  any  other  JuriediSlon  wherein  the  action  is 
brought. 

FkiAOO  V.  Thb  Manhattan  Razlwat  Co.  (Circuit  Court, 
8.  D.-  New  York.)   December  21,  1881. 

JBoflroekle— Xeoee  qf  Boad—DiaereHon  af  Direetor^  tp 
n^od^  Acnl.— Where  two  railway  corporations  have 
leaeea  their  property  to  third  company  at  a  certaih  rental, 
the  directors  of  the  three  companies  may  afterwards  mod- 
ify the  lease  without  the  authority  orthe.stoekholders, 
reducing  the  amount  to  be  paid  1^  the  lessee,  and  an  in- 

Snetion  will  not  be  mnted  at  the  auit  of  stockholders 
prevent  such  modflioatlon. 


SUPREME  COUJIT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Feb.  1, 1882.] 

1029.  The  P.  C.  A  St.  L.  R'y  Co.  v.  Matthew  M.  Patton, 
adm'r.  Erroi:  to  the  District  Court  of  Harrison  County. 
J.  Dunbar  for  plaintiff;  J.  M.  Estep  for  defendant. 

1030.  Wesley  Cameron  v,  W.  S.  Capeller,  Auditor  and 
liUke  A.  Staly,  Treasurer  of  Hamilton  County.  Error  to 
the  District  Court  of  Hamilton  County.  Taple,  Mooe 
A  Pattison  and  C.  D.  Robertson  for  plaintUT;  Charlee 
Evans  and  Ooss  A  ^eck  for  defendanta. 

1081.  Jacob  Pfau  et  al.  v.  The  Cincinnati  Tee  Co.  Er-. 
rortothe  District  Court  of  Hamilton  Countv.  Long. 
Kramer  A  Kramer  for  plalntiflh;  Ramsey,  Matthews  A 
Matthews  for  defendant. 

1082.  Jacob  Pfau  et  al.  i;^  Peter  Andrew.  Error 
to  the  District  Court  of  Hamilton  County.  Long.  Kra- 
mer A  Kramer  for  plaintiflh ;  Coppock  A  Coppock  for  de- 
fendant. 

1083.  Jacob  Pfau  et  al.  v.  Henry  Adam.  Error  to  the 
District  Court  of  Hamilton  County.  Long,  Kramer  A 
Kramer  for  plaintiA ;  Ramsey,  Matthews  A  Matthewa 
for  defendant. 

1084.  Charles  Theis  v.  Mary  Ryan.  Error  to  the  Dis- 
trict Court  of  Brown  County.  Loudon  A  King  for  plaint- 
iff; White,  McKnight  A  White  for  defendant. 


SUPREME  COURT  ASSIGNMENT. 


VOB  ORAI<  ABOUMXIIT. 

February  1st— No.  8.     Union  Central  Life  Insurance 

Company  V.  Cheever. 

February  1st— No.  25.    Cross  v.  Winslow. 

February  1st— Bloom  v.  United  Railroad  Stock  Com- 
pany. •  Motion  to  vacate  Injunction  of  Hamilton  County 
Court  of  Conunon  Pleaa. 

February  2d— No.  880.  Ohio  ex  rel.  Brackney  et  al.  v* 
Commissioners  of  Fayette  County.    Mandamus. 

February  8d— No.  86.    Sidener  v.  Hawee,  adm'r,  etc 

February  8d— No.  81.  P.  C.  A  St.  L.  Railway  Company 
V.  Ranney. 

February  10th— No.  960.  J.  H.  Devereux  et  al.  v.  Hugh 
J.  Jewett,  Trustee^c..  et  al.  No.  068.  Ohio  ex  rel.  At- 
torney General  v.  WilUam  H.  Vanderblt  et  aL  Quo  War- 
ranto. 

Februarv  28d— No.  6.  Shorten  v.  Drake  et  al.  No.  80. 
Pitta,  Graham  «fcCo.  v.  Fogleeong. 

February  28d— No  794.  Silas  Sims  et  al.  v.  The  Brook- 
lyn Street  Railroad  et  al. 

February  24th— No.  28.  PitUbuif  h,  Cincinnati  A  St. 
Loula  R'y  Co.  v.  Anderson.  No.  9l  Same  v.  Shuas. 
No.  78.    Same  v.  McMillan. 

March  1st— No.  88.  Little  «» Eureka  Fire  and  Marine 
Insurance  Co.  No.  84.  Roland  v.  Meader  Furniture 
Company. 

March  2dr— No.  18.  Marietta  A  Cincinnati  Railroad 
Company  v.  Western  Union  Telegraph  Company. 

March  8d— No.  87.  Phcenlx  Inanrance  Company  v« 
Prieet,  adm'r,  etc    No.  89.    Morris  et  al.  v.  Williams. 

March  8th— No.  40.  Crabill,  ex'r  v.  Marsh.  No.  60. 
City  of  Ironton  v.  Kelley  and  wife. 

March  9th— No.  7.  Dawson  v.  Ohio  and  J.  B.  Xoch. 
No.  74.  Ohio  ex  rel.  Dawson  et  al. «.  Board  of  Education 
of  Wooater. 

March  16-^No.  114^  Ooppin  v.  The  Greenleea  A  Ran* 
som  Company. 
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Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Longwobth, 
Judges. 

Tuesday,  January  31, 1882. 

GENERAL  DOCKET. 

No.  02.  Isaac  T.  MoLain  v.  B.  W.  Simington.  Error 
to  the  Diatrict  Court  of  Morrow  County. 

IiONOWORTH»  J. 

1.  The  undertaking  for  attaohment  provided  by  sec- 
tion 198  of  the  Code  of  Civil  Procedure  (2  S.  A  C.  1004), 
is  not  a  weeiaUy.  and  the  want  of  a  seal  does  not  affect 
ito  validity. 

2.  Where  the  name  of  the  surety  to  such  undertaking 
doeanot  appear  in  the  body  of  the  Instrument,  but  the 

language  used  is, "  We,  A.  B.  and hereby  undertake 

Ac,"  the  omission  of  such  name  does  not  affect  the  val- 
idity ofthe  undertaking  or  the  obligation  of  the  surety. 
Iianguage  of  opinion  in  Stephens  v,  AUmen  et  al.  19  Ohio 
8t.  485,  qualified. 

4S.  Marv  Letitia  Oitlbrd  v,  David  Morrison.  Error  to 
the  District  Court  of  Cuyahoga  County. 

MoIlvaive,  J..  Hdd: 

A  court  of  equity  wUl  not  decree  a  judgment  lien  to  be 
invalid  on  the  ground  of  the  Van  t  of  legal  notice  to  the 
defendant,  where  the  plaintiff  has  not  been  guilty  of  mis- 
conduct  and  the  defendant  had  actual  knowledge  of  the 
pendency  of  the  action,  unless  a  meritorious  defense  to  the 
action  be  shown.  \ 

Judgment  affirmed. 

White,  J.,  concurred  in  the  affirmance  of  the  Judgment 
Without  approving  of  the  syllabus  as  applied  to  the  case. 

29.  AlonaoCliesbrough  v.The  Commissioners  of  Put- 
nam and  Paulding  Counties  and  others.  Error  to  the 
District  Court  of  Putnam  County. 

Johnson,  J.,  Hdd: 

1.  It  is  within  the  scope  of  legislative  power,  to  pro- 
vide, as  is  done  by  Section  22  of  the  Act  relating  to 
Ditcnes  (08  O.  L.  p.  00),  that  where  a  proposed  ditch  is  In 
more  than  one  county,  a  minority  of  the  ooard  of  county 
commissioners  of  «ach  county,  may,  in  Joint  session,  lo- 
cate and  establish  the  same. 

2.  Under  said  section,  each  board  of  county  commis- 
aioners  constitutes  an  integral  part  of  the  joint  body, 
and  it  is  essential  to  the  validttv  of  the  proceedings  in 
Joint  session,  that  a  majority  of  each  board  should  con- 
cur therein. 

5.  In  a  proceeding  under  said  section,  application  for 
damages  must  be  made  to  the  commissioners  of  the 
county  where  the  land  is  situated.  The  commissioners 
of  such  county,  and  not  the  Joint  body,  are  to  determine 
the  compensation  and  damages  to  be  paid  such  applicant. 

Prom  such  award  an  appeal  lies  under  sees.  12  A 13  of 
said  act  as  if  said  ditch  was  wholly  within  that  county. 

4.  It  is  the  public  health,  convenience  or  welfare  of 
the  community  to  be  afllBCted  by  the  proposed  ditch,  and 
not  that  of  the  public  at  largCt  that  is  to  be  regarded  in 
the  construction  o'  a  ditch.  Hence,  if  it  appears  that  the 
proposed  ditch  will  be  ^'conducive  to  the  public  health, 
convenience  and  wellhre  of  the  neighborhood  *'  through 
which  it  will  pass,  the  commissioners  are  authorlMd  to 
construct  the  same. 

6.  When  the  commissioners  have  apportioned  the  cost 
and  expenses  and  amount  of  work  to  each  land  owner, 
and  have  on  due  notice  heard  exceptions  thereto,  and  con- 
firmed such  apportionment,  it  will  be^  presumed  in  the 
absence  of  proof  to  the  contrary,  that  such  apportion- 
ment is  lust  and  fair  and  was  made  with  reference  to 
benefits  io  be  derived  from  the  improvement. 

Judgment  affirmed. 

82.  Darling  v.  Tounker.  Error  to  the  District  Court 
of  Coshocton  County. 

Okxt,  C^  J. 

1.  Where  an  action  \i  brought  against  an  agent  who, 
having  received  money  to  be  carried  to  his  principal. 
oUdms  that  the  money  is  lost,  the  burden  is  on  the  agent 
to  show  there  was  no  breach  of  duty  on  his  part ;  anothis 


isio  be  determined  upon  consideration  of  all  the  circum- 
stances ;  and,  ordinarily,  the  question  is  one  of  mixed 
law  and  fact  and  not  merely  of  law. 

2.  Y.  was  employed  by  D.  to  carry  a  sum  of  money, 
consisting  in  part  of  four  ^500  bank  bills,  ta  the  town  of 

C,  there  pay  part  of  it  to  8.  and  carry  and  deliver  the  bal- 
ance to  hfm  (D.),  owner  of  the  money.  Y.  went  to  C.  by 
passenger  train  at  night,  riding  in  the  same  seat  with  F., 
an  acquaintance,  the  car  being  naif  filled  with  passengers. 
While  on  the  way  Y.,  at  the  request  of  P.,  let  the  latter 
have  one  of  the  fSOO  bills  in  exchange  for  smaller  bills. 
On  arriving  at  C.  the  package  of  money  was  taken  by  Y. 
to  a  store  m  charge  of  B.,  and  handed  to  B.,  who  at  the 
request  of  Y.  locked  It  in  his  safe,  the  safe  being  one  in 
which  D.  usually  deposited  his  money.  In  the  morning 
when  the  monev  was  taken  from  the  safe  and  counted,  an- 
other .  fSOO  bilf  was  missing.  Y.  paid  S.  as  directed, 
and  oh  the  same  day  gave  the  receipt  of  8.  and  the  bal- 
ance of  the  money  to  D.  and  stated  to  him  the  above  facts. 

D.  accepted  the '  receipt  and  money,  but  brought  suit 
against  Y.  for  |500,  basing  his  rignt  to  recover  on  the 
ground  of  negligence :  Hdd,  that  on  the  facts  stated,  the 
court  could  not  say  as  matter  of  law  that  Y.  was  liable. 

Judgment  affirmed. 

4.  Charles  Merling  v.  Isabella  Hamilton,  Error  to  the 
District  Court  of  Ashland  County.  Judgment  reversed 
on  the  authority  of  Baker  v.  Beckwith,  20  Ohio  St.  314. 
There  will  be  no,Airther  report. 

57.  A.  T.  Johnson  et  al.  v.  The  Trustees  of  Geneva 
Township  et  al.  Error  to  the  District  Court  of  Ashtabula 
County.  Judgment  affirmed.  Tliere  will  be  no  further 
report. 

MOTION  DOCKET. 

Nos.  21  and  20.  Oshe  v.  The  SUte.  Cain  v.  The  State. 
Motions  for  leave  to  file  petitions  in  error  to  reverse  the 
judgments  of  the  District  Court  of  Muskingum  County. 

Wnrrs,  J.   Held: 

1.  The  Act  to  revise  and  consoUdate  the  general  stat- 
utes of  the  State,  embodied  in  the  Revised  Statutes,  is  not 
void  as  being  in  conflict  with  Section  10,  Article  2,  of  the 
constitution. 

2.  The  oflfense  defined  In  Section  09^  of  the  Revised 
Statutes,  consists  In  the  keeptngof  a  place,  where  the  bus- 
iness of  the  unlawful  sale  of  liquor  Is  carried  on  ;  and 
the  section  is  not  unconstitutional  in  not  requiring  such 
place  to  be  one  of  public  resort. 

3.  In  an  indictment  under  said  section,  it  is  a  suffi- 
cient description  of  the  unlawful  sales  to  aver  that  they 
were  made  *4n  violation  of  »Section  sixty-nine  hundred 
and  forty-one,  of  the  Revised  Statutes  of  Ohio ; "  and 
the  reference  to  the  section  must  be  understood  as  refer- 
ring to  the  section  then  in  force. 

Motions  overruled. 

17.  Orrin  S.  Farr  v.  Frank  S.  Torrey  et  al.  Motion  to 
dismiss  cause  No.  441,  on  the  Oeneraf  Docket,  for  want 
of  printed  record.    Motion  granted, 

18.  Henry  S.  Upthegrove  v.  The  State  of  Ohio.  Mo- 
tion to  Uke  cause  No.  1021,  on  the  OeneralDocket,  out  of 
its  order  for  hearing.     Motion  granted. 

19.  Charles  Bennett  v.  The  State  of  Ohio.  Motion 
to  take  cause  No.  1022,  on  the  General  Docket,  out  of  its 
order  for  hearing.    Motion  granted  and  cause  submitted. 

20.  John  Hanes  et  al.  v.  E.  H.  Munger,  Administra^ 
tor,  Ac.  Motion  to  dismiss  cause  No.  854  on  the  Genenl 
Docket  for  want  of  prinlad  record,  and  counter  motion 
for  leave  to  file  printed  record.  Motion  passed  for  fur- 
ther hearing  as  to  reasons  for  .extending  time  ft>r  filing 
a  printed  record. 

22.  Miles  D.  Carrlngton  v.  Geoige  Schuler.  Motion 
for  leave  to  docket  a  reserved  case.    Motion  granted. 

23.  Charles  King  v.  Julia  King.  Motion  to  advanoe 
causes  Nos.  123  and  651  on  the  General  Docket,  to  be 
heard  with  cause  No.  104  on  the  aame  docket.  Motion 
granted. 

24.  Wm.  H.  Beaumont  et  al.  v.  Lyman  little  et  aL 
Motion  to  re-instate  cause  No.  19  on  the  General  Dockot. 
Motion  granted  on  good  cause  shown. 

25.  Board  of  Education  of  Riley  Tbwnship  v.  Albert 
WUkins  et  aL  Motion  to  take  cause  No.  833  on  the  Gen- 
eral Docket  out  of  its  order  for  hearing.    Motion  granted. 

Sfr.  Simon  V.  Harria  «.  The  SUte  of  Ohio.  MoUon  for 
leave  to  file  apetition  in  error  to  the  District  Ooort  of 
Muskingum  C&unty.    Motion  granted. 
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NEW    BOOKS. 


Revised  Statutes  of  Ohio.  Second  Edition  Revised  and 
Corrected.  2  Vols.  H.  W.  Derby  A  Co.,  Colambos,  Ohio 
1882. 

We  have  received  from  the  publishers,  H.  W. 
Derby  &  Co.,  of  this  city,  the  Revised  Edition  of 
the  Revised  Statutes  of  Ohio.  It  will  be  re- 
membered that  the  work  of  the  Codifying  Com- 
mission was  hurried  forward  by  the  peculiar 
phraseology  of  the  law  creating  the  Commission, 
to  such  a  degree  that  perfect  accuracy  in  the 
verification  of  references  and  citations  was  impos- 
sible. The  inaccuracy  resulting  therefrom  has 
proven  so  annoying  that  Messrs.  Derby  &  Co. 
have  been  induced  to  revise  the  work,  to  correct 
typographical  and  other  errors,  and  to  make 
certain  improvements  absolutely  essential  in  a 
book  so  constantly  used  by  all  lawyers  and  bus- 
iness men. 

Over  five  thousand  new  references  have  been 
added  to  this  edition.  Many  errors,  which 
reversed  the  true  meaning  of  the  law — contained 
in  the  old  edition  have  been  noted  in  the 
new. 

The  references  to  the  session  laws  have  been 
corrected  and  references  also  added,  opposite  each 
section,  to  the  corresponding  laws  contained  in 
Swan  &  Critcbfield  and  Swan  &  Sayler. 

These  corrections  and  additions  together  with 
notations,  references,  &c.,  to  amendments,  re- 
peals and  supplemental  sections  in  the  session 
laws  of  1880  and  1881,  with  sevised  and  corrected 
Index  and  cross  references  will  save  public  officers 
and  the  legal  profession  much  vexatious  labor, 
and  so  facilitate  their  inquiries,  whether  a  section 
of  the  Revised  Statutes  is  a  new  law,  an  old  law 
already  construed,  a  modified  or  revised  law,  or 
has  b^n  repealed  or  amended  since  the  first  edi- 
tion of  the  Revised  Statutes  was  published. 

Considering  the  errors  in  the  first,  and  these 
great  improvements  and  amendments  in  the 
second,  it  is  certain  that  the  old  will  speedily 
and  generally  give  place  to  the  new. 

In  addition  to  this  we  are  assured  that  here- 
after all  amendments,  repeals,  changes,  modifica- 
tions and  interpretations,  will  follow  the  second 
edition  in  a  uniform  series,  referring  constantly 
thereto  and  making  a  complete  encyclopedia  of 
the  statute  laws  of  the  State.    This  will,  render 


the  second  edition,  indispensable  to  the  library 
of  every  public  officer,  business  man  and  lawyec 
in  the  State. 


♦ » » 


THE    REORGANIZATION     OP    THE    SU- 
PREME COURT  OF  THE  UNITED 

STATES. 


We  have  heretofore  studiously  avoided  any  ed- 
itorial mention  of,  or  comment  upon  the  various 
measures  proposed  for  the  relief  of  the  over-bur- 
dened Supreme  Court  of  the  United  States.  We 
presume  the  discussion  is  within  the  province 
we  might  assume  to  be  ours  as  a  law  journal,  but 
we  are  modest,  and,  although  we  *'  have  views," 
we  do  not  take  a  mean  advantage  and  foist  such 
views  upon  our  readers  simply  because  we  can. 
Our  columns  are  open  to  our  patrons,  and  they 
are  all  lawyers  and  good  lawyers — and  by  far  too 
well  supplied  with  knowledge  and  good  sense  to 
derive  any  benefit  from  the  private  opinions  oi 
the  editors.  If  we  possessed  the  egotism  of  the 
Albany  Law  Journal  we  might  advertise  our- 
selves as  an  oracle  and  discuss  things  as  flip- 
pantly as  that  paper.  But  we  have  too  high  re- 
gard for  the  dignity  of  the  profession,  and  too 
much  mercy  upon  law  journal  readers. 

The  fact  that  two  bills  have  been  offered  in  Con- 
gress hiiving  in  view  the  reorganization  of  the 
Supreme  Court  of  the  United  States,  and  that  a 
meeting  of  distinguished  lawyers  and  represen- 
tatives of  State  Bar  Associations,  is  to  be  hold  in 
in  New  York,  to  help  along  the  work  of  reform, 
is  probably  well  known  to  all  our  readers.  What 
is  to  be  accomplished  by  all  this  effort,  however, 
is  not  known  and  can  hardly  be  conjectured. 
That  the  court  is  buried  under  an  accumulation 
of  cases  from  which  it  can  never  extricate  itself 
without  aid,  is  well  known  also ;  and  the  ques- 
tion arises,  ''What  can  be  done  ?" 

We  are  face  to  face  with  a  dilemma  of  most 
uncompromising  boldness.  The  accumulated 
business  awaiting  the  action  of  the  Supreme 
Court  of  the  U.  S.,  cannot  be  disposed  of  by  that 
court.  And  the  business  so  accumulated  cannot 
be  transferred  from  that  to  any  other  forum  with- 
out a  palpable  violation  of  the  constitutional 
rights  of  the  litigants.  Until  the  Constitution 
is  amended  there  can  be  no  division  of  the  su- 
preme court.  The  framers  of  the  Constitution 
were  determined  to  make  the  highest  judicial 
power  of  the  country  resident  in  one  eautt  The 
pertinacity  with  which  they  clung  to  the  decla- 
ration that  there  should  be  but  one  Supreme 
Court — through   all  changes  and   discussion — 
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amply  proves  the  intention  of  the  old  law  mak- 
e^.  Every  measure  of  relief  yet  proposed  vio- 
lates this  principle. 

The  comparative  merits  of  the  Davis  Bill  and 
Manning  Bill,  we  need  not  discuss.  The  first  so 
widens  the  field  of  appellate  jurisdiction  that  its 
increase  of  judicial  force  will  be  speedily  ab- 
sorbed and  the  dockets  again  be  overcharged 
with  business. 

The  Manning  Bill  is  open  to  the  objection 
that  it  is  unconstitutional,  for  reasons  mentioned 
above;  and  while  it  contemplates  relief  to  the. 
IJupreme  Court  alone,  can  not  be  considered  the 
measure  needful. 

An  increase  of  judicial  force  will  not  do.  The 
highest  court — the  court  of  last  resort,  in  a  great 
nation,  does  not  necessarily  require  to  be  com- 
posed of  a  great  number  of  judges.  Indeed  the 
greater  the  number  the  greater  certainty  of  be- 
ing compelled  to  fill  the  bench  partly,  at  least, 
with  inferior  material.  Nations,  even  as  great  as 
ours,  do  not  produce  great  jurists  in  large  numbers. 
There  may  be  three,  possibly  five  in  the  United 
States,  to-day,  who  are  fitted  to  sit  in  the  highest 
tribunal  of  the  land.  But  there  can  be  no  more; 
and  the  voice  and  vote  of  .a  weakling  who  may 
be  placed  in  ofiice  by  politicians,  is  as  potent 
la  deciding  cases  as  that  of  a  giant  in  intellect 
and  juridical  ability.  The  greater  number  of 
judges  the  greater  absolute  certainty  that  a  part 
of  them  will  be  of  mediocre  talent.  (We  may 
be  misunderstood  in  this  matter.  An  appellate 
system  of  administering  justice  presupposes  a 
grading  upward  of  judicial  ability,  otherwise 
wherein  would  the  rulings  of  a  Supreme  Court 
be  superior  to  those  of  a  justice  of  the  peace? 

There  are  191  Supreme  Court  judges  of  the  va- 
rious States  of  the  United  States.  They  are 
practically  of  equal  ability.  If  the  Supreme 
Court  of  the  United  States  is  not  to  be  far  supe- 
rior to  the  average  ability  of  these  one  hundred 
and  ninety-one,  what  a  farce  is  played  in  the 
maintenance  of  a  tribunal  to  which  appeals  may 
lie  from  the  State  Supreme  Courts;  and  would  not 
the  rulings  of  the  eight  judges  in  the  Massachu- 
setts, Maine  or  Maryland  Supreme  Courts  be  as 
wise  as  those  of  any  eight  judges  of  the  U.  S. 
Supreme  Court  ?  And  as  but  seven  judges  are 
usually  on  the  bench  in  the  latter  court,  in  what 
respect  is  their  wisdom  better  than  the  wisdom 
of  the  Supreme  Courts  of  California,  Illinois, 
New  Hampshire,  Pennsylvania  or  New  York — 
each  of  which  has  seven  judges — if  the  U.  S. 
judges  are  no  wiser  than  the  State  Supreme 


judges.  And  if  numbers  alone  prevail,  how  can 
the  U.  S.  Supreme  Court  with  nine  judges,  in- 
duce New  Jersey  with  ten  members  of  her  high- 
est tribunal  to  bow  in  meek  submission  to  the  wis- 
dom of  the  former.  The  ability  of  the  U.  S.  su- 
preme judges  must  be  rare  indeed ;  and  rare 
ability  does  not  grow  in  profusion.) 

Then,  again,  five  judges — good  judges — will 
hear  and  determine  more  cases  than  can  fifteen, 
and  a  greater  percentage  of  those  will  be  correctly 
decided.  Five  can  confer  and  deli1)erate.  Fif- 
teen would  discuss,  debate,  make  speeches  and 
procrastinate. 

The  court  of  last  resort  must  be  a  Supreme 
Court ;  or  we  must  change  the  Constitution.  A 
Supreme  Court  cannot  be  divided,  eW  where 
will  the  supremacy  reside?  And  if  perchance 
the  same  question,  raised  in  different  oases,  were 
decided  diflerently  in  the  various  divisions, 
which  would  be  the  law?  Which  would  be  fol- 
lowed by  the  lower  courts,  and  which  division 
would  yield  ? 

These  objections  to  the  plans  proposed  we  are 
sure  will  defeat  them.  For  we  are  sure  the  law- 
yers in  Congress  will  also  urge  them.  We  have 
great  hopes,  however,  of  seeing  a  plan  proposed 
by  the  coming  convention  in  New  York.  Hon. 
Rufus  King,  of  Cincinnati  and  Hon.  Rufus  P. 
Ranney,  of  Cleveland,  will  be  there  and  if  they 
are  not  attacked  and  their  usefulness  obstructed 
by  some  ungodly  reference— by  some  jealous 
New  Yorker — to  the  agonizing  plethora  in  the 
Ohio  Supreme  Court,  which  all  our  legal 
doctors  cannot  cure — we  know  theirs  will  be  val- 
uable aid  to  the  convention.  ' 

— Since  the  foregoing  remarks  were  written, 
we  have  received  from  Hon.  Lorenzo  Sawyer,  of 
San  Francisco,  Cal.,  the  draft  of  "A  Bill  to  Re- 
organize the  Courts  of  the  United  States,  and  pro- 
vide for  additional  Appellate  Courts."    We  can- 
not now  go  into  review  of  the  plan  therein   pro- 
posed, but  will  do  so  at  some  future  time.     The 
remarks  of  the  author  of  the  "^ill"  or  plan,  in- 
dicate an  appreciation  of  the  difficulties,  but  the 
relief  proposed  is  open  to  the  objection,  that,  like 
the  other  plans,   a   large  additional    force    of 
judges  is  contemplated  therein,  and  this    we 
cannot  believe  will  ever  cure  the  defects  of  the 
present  system  or  inaugurate  a  better  one.     The 
Sawyer  bill  and  the  remarks  of  the  author  is 
neatly  printed  and  bound  by  A.  L.  Bancroft  & 
Ca,  San  Francisco,  Cal. 
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RIGHT  OF  COUNSEL  TO  REPRESENT 
PROSECUTING  WITNESS  IN  CRIMINAL 
CASES. 


Waverly,  0.  Feb.  4,\1882. 
Editors  Ohio  Law  Journal,  Colitmbus,  d^io: 

An  article  under  the  head,  ^' Right  of  Cd^nsel 
to  represent  Prosecuting  Witness  in  CrinHmal 
Cases,"  appeared  in  the  Law  Journal  of  the  cNite 
of  January  26,  1882,  signed  "  G." 

The  article  contains  several  false  statements 
and  some  malicious  and  unjust  insinuations.  I 
write  this  not  to  correct  such  false  statements 
and  expose  in  their  proper  light  the  unjust  in- 
sinuations, nor  to  make  a  complaint  against  the 
writer,  but  to  say,  such  an  article  should  not  be 
published  in  a  law  journal — ^surely  not  without 
giving  the  name  of  the  writer.  It  must  be  re- 
membered vour  vniper  is  read  by  most  of  the 
members  of  the  bench  and  Bar  in  this  State,  who 
not  knowing  the  writer,  have  a  right  to  presume 
your  reporter  was  a  fair  and  impartial  person,  un- 
prejudiced and  unbiased  and  that  he  sustained^ 
a  good  character  and  reputation  for  truth  and 
veracity  as  well. 

But 'if  it  had  appeared  from  the  article  or  the 
journal,  that  "G."  stands  for  Grosvenor  of  Athens, 
and  that  he  was  the  ^'  attorney-at-law^  residing 
in  an  adjoining  county,"  the  presumption  above 
stated  could  not  arise  to  that  degree ;  at  least 
that  any  possible  harm  could  have  resulted  from 
its  publication,  in  the  judicial  district  where  he 
is  well  known  and  where  it  evidently  was  in- 
tended to  injure.  Had  it  been  signed  by  the 
writer  it  would  have  been  passed,  b}'  me  at  least, 
in  silent  contempt. 

James  Tripp. 

We  publish  the  foregoing  simply  as  a  matter 
of  justice  to  Judge  Tripp.  Having  been  named 
in  "G.'s"  communication,  and  writing  now  over 
his  full  signature  we  could  do  no  less  than  pub- 
lish his  letter.  We  regret,  however,  that  the  lan- 
guage of  both  articles  is  so  emphatic  and  inclines 
so  strongly  to  the  personal. 

The  question  discussed  is  an  open  one  and  the 
pro  and  con  as  urged  by  both  parties  will  doubt- 
less lead  to  a  better  understanding  of  the  princi- 
ples involved  and  possibly  to  legislation  settling 
the  matter,  if  not  to  the  satisfaction  of  all,  at 
least  beyond  its  present  state  of  uncertainty. 
Should  the  ruling  of  Judge  Tripp  be  sustained 
by  the  Supreme  Court;  or  should  the  law  be 
amended  so  as  to  be  clearly  understood,  one 
happy  result  would  be  secured  at  least.  And 
people  would  then  elect  lawyers  instead  of  pet- 
tifoggers tO'the  office  of  Prosecuting  Attorney  as 
is  now  sometimes  done. 

It  has  come  to  be  a  recognized  fact  in  some  coun- 
ties we  could  name,  that  persons  who  have  been 
grieviously  injured — cut,  beaten  and  wounded — 


living  in  constant  fear  of  a  repetition  of  the 
wrong,  and  in  constant  danger  of  losing  life — 
and  naturally  desirous  of  punishing  the  of- 
fender and  of  protecting  life  and  property,  are 
compelled  to  employ  private  counsel  to  prosecute. 
And  even  then  it  not  infrequently  happens  that 
the  Prosecuting  Attorney  working  in  the  inter- 
ests of  the"'  law  breaker,  goes  before  the  grand 
jury  and  by  false  statements  as  to  the.  law,  pre- 
vents an  indictment.  Dishonest  and  incompe- 
tent prosecuting  attorneys  have  forced  upon  the 
p%;ople  the  custom  of  employing  private  counsel. 
Their  incompetency  forces  upon  the  court  the 
neceissity  of  selecting  an  attorney  to  prosecute, 
toguard  the  interest  of  justice  and  the  suprem- 
acy of  law.  Counties  which  pay  thousands  of  ^ 
dollars  annually -to  attorneys  appointed  to  do 
the  worlc  uf  tbeofficer  elected  and  paid  for  that 
purpose^  canftestify  to  the  extent  of  the  evil  and 
its  very  annoying  results. 

This  we  admit  has  no  bearing  upon  the  law 
under  discussion  except  that  it  explains  the  rea- 
son of  the  growth  of  the  custom. 

Judge  Tripp  is  strongly  supported  in  another 
communication  published  below  which  is  from 
the  pen  of  one  of  our  best  lawyers. 

We  might  add  in  Allusion  to  the  remark  by 
Judge  Tripp,  '^  that  such  articles  should  not  ap- 
pear in  a  law  journal,"^  that  when  eminent  gen- 
tlemen discuss  questions  of  grave  public  import 
though  our  columns,  and  in  so  doing  use  strong 
language,  we  are  impelled*  to  the  belief  that  the 
good  resulting  to  the  public  therefrom  by  way  of 
correcting  abuses  or  miscoticeptions  of  law,  will 
more  than  countervail  the  wounds  upon  the  dig- 
nity of  their  innocent  medium— the  Law  Jour- 
nal. 

It  is  well  known,  also,  that  gr^at  statesmen,  great 
lawyers,  and  sometimes  great  judges  do  not  b|b- 
bitually  make  use  of  honeyed  piirases  in  express-, 
ing.  themselves.  ; 


♦  •♦ 


Editors  of  Ohio  Law  Journal,'.: 

I  have  been  considerably  interested  in  two 
communications  which  have  recently  appeared 
in  your  columns  as  to  the  rightof  prosecuting 
witness  to  be  represented  by  counsel  in  crimi- 
nal cases. 

Thd  first  article  is  written  as  a  criticism  not 
only  of  the  ruling  of  the  judge  in^  the  ©ase,  but 
the  manner  of  the  judge  in  making  the  same 
and  some  of  the  reasons  given  for  making  it.  Upon 
these  points  I  do  not  propose  to  express  any 
opinion  as  of  course  I  have  no  mean^of  knowing 
the  precise  state  of  afiTairs,  but  will  merely  call 
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attention  to  the  following  language,  "  the  decieh 
ion  was  an  arbitrary  opinion  of  this  judge,  un- 
supported by  law,  precedent  or  common  sense.'* 
That  the  right  of  the  government  to  employ 
special  counsel  to  represent  it  either  as  assistants 
to  the  law  officers  of  the  crown  or  to  conduct  the 
cases  in  their  absence,  has  been  recognized  at 
common  law  from  time  immemorial,  no  one  at 
all  familiar  with  the  criminal  trials  of  England 
will  for  a  moment  dispute,  and  there  is  probably 
no  doubt  but  that  even  in  the  absence  of  any 
statute  on  that  subject,  the  court  might  per- 
mit the  Prosecuting  Attorney  to  have  assistance 
where  it  was  deemed  necessary,  and  section  7196 
of  the  Revised  Statutes .  would  only  be  declara- 
tory of  the  common  law  so  far  as  the  appoint- 
ment of  assistatit  counsel  is  concerned.. 

The  statute  does  not  expressly  permit  a  Prose- 
cuting Attorney  to  call  any  person  into  the 
case  without  the  pemiission  of  the  court,  and  the 
only  thing  in  the  Code  which  would  warrant  this 
practice  would  be,  that  as  section  7245  expressly 
prohibits  a  partner  of  the  prosecutor  from  assistiiig 
in  the  case,  unless  assigned  by  the  court,  the  im- 
plication arises  from  the  maxim  Es^ressio  unius^ 
exdurio  aUeriuif  that  none  are  excluded,  except 
those  embodied  in  the  prohibition. 

The  writer  does  not  <}ite  any  authorities  either 
under  the  common  law  or  from  any  other  State,  to 
show  that  the  courts  have  admitted  the  right 
claimed,  and  but  one  in  this  Sti»te,  which,  upon 
examination,  certainly  does  not  uphold  the  posi- 
tion taken  by  him.  That  case,  Price  p.  The 
State,  35  0.  S.  601,  only  holds  that  <me  judge, 
holding  court  in  Hamilton  County,  notwith- 
standing the  fact  that  there  was  a  regular  assist- 
ant prosecutor  in  that  county,  could  assign 
assistant  counsel,  but  expressly  denies  that 
even  the  Prosecuting  Attorney,  the  injured 
party  or  his  fribnds,  can  require  that  to  be  done, 
and  that  the  appointment  should  not  be  made 
unless  the  due  administration  of  justice  requires 
it.  This  would  seem  to  warrant  the  conclusion 
that  if  the  court  is  not  required  to  appoint  an  as- 
sistant, it  is  not  required  to  permit  a  person  not 
so  appointed  to  come  into  the  case,  and  then  the 
question  presents  itself,  does  the^  principle  of  the 
criminal  law  require  it,  or  even  allow  it. 

The  doctrine  of  the  law  is,  that  every  person 
charged  with  crime  is  innocent  until  proven 
guilty. 

Another  idea  at  the  basis  of  the  criminal  law  is 
that  the  offence  is  not  against  the  individual,  but 
against  the  peace  and  dignity  of  the    State. 


There  is  in  the  criminal  law  no  injured  party 
but  the  State.  The  same  act  which  is  a  crime 
against  the  State,  may  also  be  a  tort  for  which 
the  injured  party  ^ay  have  a  civil  remedy,  but 
this  gives  him  no  greater  right  to  have  the  ac- 
cused punished,  criminally,  than  any  other  citi- 
zen. The  people  are  represented  by  their  officer 
chosen  for  the  doubk  purpose  of  convicting  the 
gmlij,a,nd  preventing  the  conviction  of  a  party 
who  is  innocent,  and  it  is  a  part  of  his  sworn 
duty  to  seek  the  conviction  of  those  whom  he 
believes  guilty,  and  the  prosecutor  who  obtains 
the  conviction  of  an  innocent  man,  by  misstate- 
ment of  facts  to  the  jury  or  by  apy  improper  in- 
fluence, violates  his  oath  of  office. 

The  law  so  abhors  the  conviction  of  an  inno- 
cent man,  that  it  is  said,  it  is  better  that  a 
thousand  guilty  should  go  unpunished  than  one 
innocent  man  be  punished.  And  wliile  there 
may  be  danger  of  the  acquittal  of  the  guilty, 
there  may  also  be  danger  that  even  with  an  un- 
prejudiced prosecutor,  who  does  his  dut}"^  under 
his  oath,  that  an  innocent  man  may  be  con- 
victed. But  if  an  injured  party  is  allowed  to 
employ  and  pay  counsel,  in  a  criminal  case,  what 
is  the  purpose  of  such  employment? 

To  secure  the  convictim  of  the  accused^  is  certain- 
ly the  sole  purpose  of  the  retainer.  The  lawyer 
works  not  to  uphold  the  majesty  of  the  law ;  he 
works  to  accomplish  the  purpose  of  his  client. 
He  goes  into  the  case ,  not  to  Fee  that  justice  is 
done,  but  if  possible,  by  his  eloquence,  to  drive 
from  the  minds  of  the  jury  the  doubts  they  may 
have  of  the  guilt  of  the  party,  and  he  does  this 
not  because  the  law  should  be  upheld,  but  be- 
cause his  client  desires  that  the  accused  should  be 
punished. 

With  this  view  of  what  is  the  design  of  the 
criminal  law,  we  think  the  view  of  the  judRe  in 
refusing  to  allow  outside  lawyers  hired  by  the 
prosecuting  witness  to  assist  in  the  case,  is  not 
without  "common  sense  "  and  that  it  is  upheld 
by  the  principles  which  undarlie  the  criminal 
law. 

As  the  Supreme  Court  say,  an  appointment  of 
a  lawyer  to  assist  the  Prosecuting  Attorney 
should  not  be  made  unless  the  due  administra- 
tion of  justice  requires  it,  it  would  seem  to  follow 
that  the  judge  ought  not  to  permit  a  man,  not 
appointed  for  that  purpose  by  the  court,  to  take 
part  in  the  trial. 

0.  W,  A. 
Columbus,  0.,  Feb.  6, 1882. 
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Marion,  0.,  Feb.  6, 1882. 

Editors  Ohio  Law  Journal: 

In  the  discussion  of  the  question—"  Right  of 
Counsel  to  represent  Prosecuting  Witness,"  <&c., 
the  writers  seem  to  have  overlooked  the  fact  that 
Sec.  7246  was  repealed  by  77  0.  L.  69,  March  11, 
1880. 

Please  call  the  attention  of  the  parties  inter- 
ested to  the  change. 

Very  'fruly, 

A  Subscriber. 


A  NEW  METHOD  OP  ADVANCING  CASES 

ON  THE  DOCKET. 


of  Mt  Vernon  0  I  do  not  wish  to  put  you  to  so 
much  trouble  as  I  work  to  the  Handle 

Yours*  in  Haste  Write  Soon 
as  convenient 

John  Smith 


#  • » 


JUDGMENT  —  MODIFICATION  —  LEASE  — 
SEPARATE  DEFENSE. 


SUPREME  COURT  OF  OHIO. 


David  Tod 

V. 

Elizabeth  Stambaugh. 


The  Clerk  of  the  Supreme  Court  of  Ohio,  a  few 
greeks  ago,  received  a  letter  from  a  .suffering  liti- 
gant in  an  adjoining  county  which  we  give  be- 
low verbatim  et  liUraJtim^  as  it  displays  some  fine 
points  of  diplomacy,  and  shows  how  highly  some 
members  of  the  profession  are  held  by  their 
neighbors.  The  writer  is  neither  a  party  or  at- 
torney in  the  case  mentioned. 

Knox  County,  O.,  Dec.  27,  1881. 

Dwight  Crowel  Clerk  of  Supreme  court  I  un- 
derstand that  vou  are  making  out  a  new  Docket 
of  new  cases  of  Supreme  court  and  arrangement 
of  cases  now  in  your  arrangement  of  cases  if  you 
can  arrange  the  Docket  so  as  to  place  the  case  of 
A  D  Shopley  Versas  Lewis  Cricnfield  in  such  a 
shaps  so  that  it  can  be  reached  before  next  Sep- 
teml>er  1882  this  a  c6unty  case  in  which  the 
Public  ar  not  safe  to  travel  a  damaged  and  im- 
passable road  annother  reason  that  vou  should 
put  the  case  where  it  can  be  reached  Soon  the 
j>eople  and  Commi&sionersof  Knox  Co  will  peti-' 
tion  the  Supreme  Court  for  immediate  action  as 
Iinportant  an  urgent  now  I  will  say  and  am  not 

Soing  to  nor  think  you  doing  more  than  your 
utv  I  will  give  you  Five  Dollars  by  mail  if  you 
will  save  me  the  trouble  of  petitioning  your 
court  fer  a  Soon  hearing;:  of  case  and  we  have  the 
most  Devlish  man  in  the  state  an  iuveiglier  and 
Bulldozer  now  ]^ou  seen  the  trouble  we  had  to 
make  Lewis  Crichfield  to  moke  out  his  briefs 
now  he^has  not  nor  will  commence  his  reprint 
his  arguments  till  forced  in  to  the  matter  1  tell 
you  or  court  gives  him  and  threatones  him  f 
mean  this  if  you  can  arrange  your  Docket  so  that 
we  can  can  have  the  Docket  and  case  through  by 
next  Autumn  and  send  Crechfield  &  Graham 
Attorneys  at  law  of  Mt  Vernon  a  note  giving 
them  so  many  days  to  Complete  their  arguments 
into  writing  I  will  present  you  with  Five  Dol- 
lars as  soon  aa  you  arrange  your  Docket  force 
them  to  proceed  this  nothing  mork  than  the  law 
requires  also  this  communication  will  never  re- 
veeiled  to  no  person  in  the  world  you  may  write 
to  Crechfield  &  Graham  Attorneys  fer  Lewis 
Crichfield  Our  Attorneys  are  Devin  &,  Culberton 


January  34, 1882. 

1.  It  is  error  to  reverse  or  modifv  a  Judgment  without 
having  the  parties  before  the  court  affected  by  such  re- 
versal or  modification. 

2.  Whore  Hoveral  defendants  are  Mougiit  to  be  charged 
upon  the  same  demand,  and  the  defense  set  op  by  one 
operates  for  the  benefit  of-  all,  it  is  error  to  reverse  the 
Judgment  as  to  the  answering  defendant  and  leave  it 
standing  in  full  force  against  the  others. 

3.  Tlie  lessee  in  a  coal  lease,  by  its  terms,  purchased 
all  the  coal  on  the  demised  premises,  and  agreed, 
with  all  reasonable  dispatch,  to  mine  and  remove  the 
coal,  and  ou  the  first  days  of  Januarv  and  July  of  every 
year  to  pay  a  specified  sum  per  ton  for  all  the  coal  that 
may  have  l)een  mined  and  removed ;  also,  that  if  coal 
was  found  sufllcient  to  render  the  same  practicable,  to 
mine  not  less  than  thirteen  thousand  tons  annually,  or 
on  default  thereof  to  pay  for  said  quantity.*  It  was  fur- 
ther stipulated  that  in  the  event  that  the  payments  thus 
required  to  be  made  should  t)e  more  than  sufficient  to 
pay  for  the  coal  mined  in  any  year,  the  '*  surplus  pay- 
ments "  were  to  apply  on  any  future  year*s  mining  that 
might  be  in  excess  of  said  quantity.    Held: 

1.  That  the  quantity  of  coal  was  to  be  ascertained  and 
paid  for  in  the  mode  prescribed  by  the  lease. 

2.  That  in  an  action  to  recover  an  annual  payment  for 
thirteen  thousand  tons,  an  averment  in  the  answer  that 
the  "  surplus  payments  *'  made  in  pursuance  of  the  lease 
were  more  than 'sufficient  to  pay  for  the  %mm\ned  coal  re- 
maining on  the  premises,  constitutes  no  defense. 

Error  to  the  District  Court  of  Mahoning 
County. 

The  original  action  was  brought  in  behalf  of 
the  heirs  of  Jacob  Wise,  Elizabeth  Stambaugh 
et  al ;  on  an  agreement  described  as  a  lease,  en- 
tered into  between  them  and  David  Tod  on  the 
1st  day  of  October,  1861,  to  collect  two  install- 
ments of  rent  of  91,625.00  each,  one  due  on  the 
1st  of  January,  1874,  and  the  other  on  the  1st  *  of 
July,  of  the  same  year. 

By  the  terms  of  the  lease  the  lessors  granted, 
leased  and  sold  to  Tod,  his  heirs  and  assigns,  all 
the  mineral  coal  in  and  under  a  certain  tract  of 
land  in  the  lease  described,  and  the  right  to  en- 
ter upon  the  premises  to  freelv  mine  and  re- 
move the  same.  On  the  part  of  Tod,  the  lease 
contained  the  following  stipulation : 

"  And  as  a  further  consideration  for  said 
grant  the  said  Tod  agrees  to  go  forward  with  all 
reasonable  dispatch  to  mine  and  remove  said 
dtone  coal  and  Keep  an  accurate  account  thereof, 
and  at  the  end  (rf* each  six  months,  to  wit:  on 
the  first  days  of  January  and  July  of  every  year 
to  pay  to  each  of  the  said  parties  one-thirteenth 
part  of  the  sum  of  twenty-five  cents  per  ton  of 
2,100  pounds,  for  all  the  coal  that  may  have 
been    mined  and  removed  therefrom;    and  if 


348 


C    OHIO    LAW    JOURNAL.. 


found  in  quality  and  quantity  sufficient  to  ren- 
der the  same  practicable,  after  the  year  1862,  to 
mine  not  less  than  thirteen  thousand  tons  annu- 
ally, or  on  default  thereof  pay  for  said  quantity  ; 
in  whicK  event  the  surplus  payments  are  to  ap- 
ply on  any  future  years  mining  that  may  be  in 
excess  of  said  quantity.'' 

This  lease  was  assigned  by  Tod  to  the  Girard 
Iron  Company  by  whom,  in  September  1869,  it 
was  assigned  to  Morris,  Ward  &  Brown. 

The  said  assignees  respectively  assumed  to 
perform  all  the  terms  and  agreements  of  the 
lease  and  save  their  assignors  harmless  on  ac- 
count thereof. 

Tod's  executors  as  well  as  the  said  assifitnees 
were  made  defendants  to  the  petition  ;  and  Tod's 
executors  by  way  of  cross-petition  prayed  that 
the  said  indemnity  be  enforced  against  said  as- 
signees respectively  and  that  they  be  required 
to  discharge  his  liability  to  the  plainti£b. 

The  answer  of  Morris,  Ward  &  Brown  admits 
their  liability  under  the  lease,  but  avers  pay- 
ment of  all  installments  due  prior  to  January  1, 
1874,  and  as  to  the  installments  sued  for,  the  an- 
swer sets  up  the  following  matter  as  their  de- 
fense: 

"These  defendants  admit  that  said  two  pav- 
ments  of  $1,626  each,  to  recover  which  this  suit 
has  been  brought,  have  not  been  paid,  but  they 
deny  that  they  are  due  and  payable  under  said 
lease,  or  that  any  sum  is  or  ever  can  be  due 
plaintifb  from  any  of  the  defendants,  under 
said  lease,  because  they  say  that  there  has  been 
paid  by  said  Tod,  said  Girard  Iron  Company  and 
these  defendants  under  said  lease,  aoout  the 
sum  of  915,000  above  paying  for  all  coal  mined 
at  the  rate  of  twenty-nve  cents  per  ton,  that 
there  is  not  sufficient  minable  coal  on  said  prem- 
ises to  rej>ay  these  defendants  at  The  price  stip 
ulated,  said  sum  which  was  paid  as  payment  in 
advance  for  coal  to  be  mined,  tfnd  so  they  aver 
that  they  have  in  fact  paid  for  all  coal  mined 
and  that  can  be  mined  from  said  premises  and 
say  that  their  said  lessees  have  the  right  to  con- 
tinue the  proper  and  diligent  mining  of  what 
coal  remains  to  be  mined  without  further  pay- 
ment." 

To  this  defense  the  plaintiffs,  and  Tod's  execr 
.  utors  respectively  demurred.  The  demurrer  was 
sustainea,  and  judgment  rendered  in  favor  of 
the^  plaintiflEs,  against  all  of  the  defendants 
which  was  to  be  satisfied  by  execution .  first 
against  Morris,  Ward  &  Brown,  and  on  failure 
to  obtain  satisfaction  from  them,  by  execution 
against  the  Girard  Iron  Company,  and  on  failure 
to  obtain  satisfaction  by  the  execution  last 
named^  the  executors  of  Tod  were  required  to 

f>ay  saidjudgmentfrom  the  assets  in  their  hands, 
n  case  Tod's  executors  should  pay  the  judgment 
they  were  subrogated  to  the  rights  of  the 
plamt'iffi  in  the  judgment  against  the  other  de- 
fendants. 

On  petition  in  error  filed  in  the  district  court 
by  Morris,  Ward  &  Brown  to  which  the  original 
plaintifib  alone  were  made  parties  defendant,  the 


judgment  as  to  tlie  said  plaintiffs  in  error  was 
reversed. 

And  on  a  subsequent  petition  in  error  filed  in 
the  same  court,  by  the  same  plaintifts  in  error 
io  which  all  the  other  parties  interested  were 
made  defendants,  a  similar  judgment  of  re- 
versal was  rendere<l,  the  court  refusing  to  reverse 
said  judgment  except  as  it  afiected  the  said 
plaintiffs  in  error. 

The  present  petition  in  error  is  prosecuted  by 
Tod's  executors  to  which  all  the  other  parties 
in  interest  are  made  defendants,  to  obtain  the 
reversal  or  modification  of  the  judgment  of  the 
district  court. 

The  errors  assigned  are  in  substance  that  the 
district  court  reversed  the  judgment  of  the  court 
of  common  pleas  instead  of  affirming  the  same; 
also  that  the  district  court  reversed  the  judgment 
as  to  Morris,  Ward  &  Brown  leaving  it  in  force 
as  against  Tod's  executors  and  the  Girard  Iron 
Company. 

Geo.  M.  Tuttle,  B.  F.  Hoffman  and  T.  W.  San- 
derson for  plaintiff  in  error. 

D.  M.  Wilson  for  defendant  in  error. 

White,  J. 

The  judgment  of  the  district  court  is  mani- 
festly erroneous.  In  the  first  place  it  was  error 
to  reserve  or  modify  the  judgment  of  the  court 
of  common  pleas  without  having  before  the 
court  the  parties  affected  by  such  reversal  or 
modification..  In  the  next  place,  after  the  filing 
of  the  second  petition  in  error  and  all  the  par- 
ties interested  were  betorcf  the  court,  it  was 
error  to  jpeverse*  the  judgment  as  to  Morris,  Ward 
&  Brown,  and.  leave  it  standing  in  full  force 
against  Tod's  executors,  and  the  Girard  Iron 
Company. 

If  the  answer  of  Morris,  Ward  &  Brown  con- 
stituted a  defense  to  the  action  for  them  it  ope- 
rated equally  as  a  defense  for  their  co-defendants. 

The  cause  was  in  equity  and  the  same  liability 
was  sought  to  be  enforced  against  all  the  defeno- 
ants,  but,  inter  se  «c,  they  were  chargeable  in  the 
inverse  order  in  which  they  became  assignees  of 
the  lease  and  assumed  to  perform  its  stipulations. 
On  the  cross-petition  of  Tod's  executors  and  the 
undisputed  facts.  Morris,  Ward  &  Brown  were 
bound  to  fulfill  ttie  terms  of  the  lease  and  save 
the  executors  harmless  on  account  thereof.  By 
the  judgment  of  the  district  court,  Moriiay  Waid 
&  Brown  were  relieved  from  this  liability  and 
the  performance  of  the  terms  of  lease  charged 
upon  Tod's  executors  and  the  Girard  Iron  Com- 
pany. 

If  the  court  of  common  pleas  was  right  in 
sustaining  the  demurrer  to  the  answer,  the  judg- 
ment of  that  court  ought  not  to  have  been  dis- 
turbed. The  only  remaining  question  therefore 
is,  whether  the  answer  constituted  a  defense. 
We  think  it  did  not. 

By  the  terms  of  the  lease  the  lessee  purchased 
all  the  coal  on  the  demised  premises.  The 
quantity  of  coal  was  to  be  ascertained  and  paid 
K>r  in  the  mode  preseribed  in  the  lease.     It  is 
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stipulated  in  the  lease  that  Tocl  is  to  go  forward « 
with  all  reasonable  dispatch  to  mine  and  re- 
move the  coal,  and  on  tne  first  days  of  January 
and  July  of  every  year  to  pay  twenty-five  cents 
per  ton  for  all  the  coal  that  mavhave  been 
mined  and  removed;  and  if  found  in  quality 
and  Quantity  sufficient  to  render  the  same  prac- 
ticable, after  the  vear  1862,  to  mine  not  less  than 
thirteen  thousand  tons  annually,  or  on  default 
thereof  pay  for  said  quantity.  It  is  further 
stipulated  that  in  the  event  that  the  payment 
thus  required  to  be  made  should  be  more  than 
sufficient  to  pay  for  the  coal  mined  in  any  year, 
the  *'  surplus  payments "  are  to  apply  on  any 
future  year's  mining  that  may  be  in  excess  of 
said  quantity.  By  this  stipulation  the  purplus 
payments  are  to  be  applied  in  payment  of  the  ox- 
cess  of  coal  mined  annually  over  and  above  the 
thirteen  thousand  tons.  The  claim  set  up  in 
the  answer  is  that  such  pa)  ments  are  to  be  ap- 
plied to  pay  for  the  xinmined  coal,  without  ref- 
erence to  when  mined,  if  mined  at  all. 

Thisclai.n  is  not  in  accordance  with  the  agree- 
ment and  cannot  be  supported.  The  demurrers 
to  the  answer  were  properly  sustained  by  the 
court  of  cqmmon  pleas,  and  the  district  court 
erred  in  holding  otherwise.  The  judgment  of 
the  court  last  named  is  therefore  reversed  and 
that  of  the  common  pleas  affirmed. 

[This  case  will  appear  in  37  O.  S.] 
SUPREME  COURT  OP  OHIO. 


Darling  v.  Youkker. 


January  31, 1882. 

1.  Where  an  nction  is  brought  against  ao  agent  who', 
having  received  money  to  be  carried  to  hia  principal, 
daims  that  the  money  ia  lost,  the  burden  ia  on  the  agent 
to  ahow  there  waa  no  oreachof  duty  on  hia  part ;  and  this 
la  to  be  determined  upon  oonaideration  of  all  the  circnm- 
atanoea ;  and,  ordinarily,  the  question  is  one  of  mixed 
law  and  fact  and  not  merely  of  law. 

2.  Y.  waa  employed  by  D.  to  carry  a  sum  of  money, 
oonalating  in  part  or  four  |500  bank  billa,  to  the  town  of 

C,  there  pay  part  of  it  to  8.  and  carry  and  deliver  the  bal- 
ance to  him  (u.),  owner  of  the  money.  Y.  went  to  C.  by 
paaaeDger  train  at  night,  ridink  in  the  tame  seat  with  F., 
an  acquaintance,  the  car  beingnalf  filled  with  passengers. 
While  on  the  way  T.,  at  the  request  of  F.,  let  the  latter 
have  one  of  the  |500  billa  in  exchange  for  smaller  bills. 
On  arriving  at  C.  the  package  of  money  was  taken  by  T. 
to  a  store  in  charge  ox  B.,  and  handed  to  B.,  who  at  the 
reqneat  of  Y.  looked  it  in  liia  safe,  the  safe  being  one  in 
whieh  D.  usually  depoaited  hia  money.  In  the  morning 
when  the  money  waa  taken  from  the  safe  and  counted,  an- 
other 1500  bill  waa  missing.  Y.  paid  8.  as  directed, 
and  on  the  same  day  gave  the  receipt  of  8.  and  the  bal* 
anoe  of  the  money  to  D.  and  atated  to  him  the  above  facts. 

D.  accepted  the  receipt  and  money,  but  brought  auit 
against  Y.  for  |500,  baaing  hia  rignt  to  recover  on  the 
ground  of  negligence :  jETeld,  that  on  the  facts  atated,  the 
ooort  could  not  aay  aa  matter  of  law  that  Y.  waa  liable. 

Error  io  the  District  Court  of  Coshocton 
County. 

Spangler  A  Pomerene,  for  plaintiff  in  error. 

Edwards  on  Bailmente,  91.  114,  287.  804,  321, 
827;  Story  on  Bailments.  f%  16,  188, 188,  282, 
418:  1  Parsons  on  Con.  606'!';  Shear.  A  Red.  on 
Nea.  SS  12,  28;  Angell  on  Car.  )iS  48,  62,  62; 
Smith    V.   Stewart,  5  Ind.   220 ;   Wheelock  v. 


Wbeelwri|ht,  5  Mans.  104;  Cunuh  v.  Hall,  23 
Wend.  4fr2;  Raynolds  v.  Shuer,  5  Cowen,  323; 
Lichtenheim  v.  Railroad  Co.,  11  Cush.  70;  Garr 
nett  V.  Williams,  5  Barn.  &  Al.  53. 

Nicholas  &  James,  for  defendant  in  error. 

20  Ohio,  69;  Shear  *.  Red.  on  Neg.  §§  8,  11,  13, 
20;  24  Ohio  St.  639;  1  Parsons  on  Con.  606,* 
634;  19  Conn.  566;  40  Mo.  151;  59  Pa.  St.  •259; 
48111.  415  J  105  Mass.  342;  32  Wis.  531;  38  N. 
Y.  455;  Story's  Agency,  §236;  3  Phil.  Ev.  539, 
541;  Angell  on  Car.^g  12,  431,  433;  1  Smith's 
Lead.  Cas.  333;  6  Hill  (N.  Y.)  588;  3  Ad.  &  El. 
106;  20  Eng.  L.  &  Eq.  452 ;  2  Green  Ev.  §  G42; 
Story  on  Bail.  §§  188;  410, 413,  454;  11  Cush.  70: 
99  >ta.ss.  605;  6  Barr.  417;  5  Serg.  &  R.  179;  10 
Watts.  335. 

Okey,  C.  J. 

The  plaintiff  (Darling)  and  the  defendant 
(Younker)  were  neighbors  living  in  Coshocton 
county,  about  fourteen,  miles  from  the  town  of 
Coshocton.  They  had  known  each  other  from 
boyhood,  and  both  were  dealers  in  live  stock: 
The  plaintiff  had,  in  the  hands  of  a  firm  ch- 
•gageu  ir    selling  live  stock  at  Pittsburgh,  the 

Eroceeds  of  the  sale  of  a  lot  of  hogs  which 
e  had  shipped  to  that  city  for  sale ;  and  he  also 
had  a  lot  of  hogs  at  Wars«aw,  in  Coshocton 
countv,  which' he  wanted  to  send  to  Pittsburg 
for  sale  by  the  same  firm.  Being  unable  to  leave 
home  by  reason  of  sickness  in  his  family,  he 
employed  the  defendant  to  drive  the  hogs  from 
Warsaw  to  Coshocton,  take  them  from  Coshocton 
to  Pittsburg  by  car,  deliver  them  to  the  firm  re- 
ferred to  for  sale,  receive  from  the  firm  the  pro- 
c^ds  of  the  sale  of  both  lots,  bring  such  proceeds 
to  Coshocton,  there  pay  Stewart  S1200,  and  then 
carry  and  deliver  to  him,  the  plaintiff,  the  bal- 
ance. 

The  hogs  were  shipped  in  a  car  at  Coshocton, 
on  December  53,  1874,  the  defendant  taking  pas- 
sage in  the  caboose.  Finkbone,  of  Fairneld 
county,  also  a  dealer  in  live  stock,  had  a  lot  of 
hogs  m  cars  of  the  same  train,  which  he  was 
taking  to  Pittsburgh  for  sale,  and  he  and  the  de- 
fendant became  acquainted  in  the  caboose  and 
stopped  at  the  same  hotel  at  Pittsburgh.  The 
hogs  taken  by  Finkbone,  as  well  as  those  taken  by 
the  defendant,  w^re  sold  the  next  day  (December 
24.)  In  the  afternoon  of  the  same  day,  a  mem- 
ber of  the  firm  which  sold  the  stock  went  with 
the  defendant  to  one  of  the  Pittsbtirgh  banks, 
where  the  sum  of  $3,100.54,  being  the  whole 
amount  due  to  the  plaintiff,  was  paid  to  the  de- 
fendant. The  money  consisted  of  tour  bank  bills, 
each  of  $500,  and  other  bills  of  smaller  denomi- 
nation, and  fifty-four  cents  in  change.  The  de- 
fendant folded  the  bills  in  a  piece  of  newspaper, 
and  placed  the  roll  in  a  pocket  in  the  inside  of 
his  vest,  and  left  the  bank.  Soon  afterward,  the 
amount  due  to  Finkbone  for  his  hogs,  being 
about  $3,000,  was  paid  to  him  at  the  same  bank, 
but  he  was  unable  to  obtain  at  the  bank  any  bill 
of  a  larger  denomination  than  $50. 

The  defendant  and  Finkbone  took  passage  on 
that  evening  at  Pittsburgh,  in  the  same  passen- 
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ger  car,  and  came  together  as  far  as  Coshocton, 
arriving  there  abcut  ten  o'clock  at  night.  The 
defendant  stopped  at  Coshocton,  and  Finkbone 
remainecl  in  the  car  until  he  reached  Kirkeville, 
which  is  near  his  residence.  On  the  way  from 
Pittsburgh  to  Coshocton,  the  defendant  and 
Finkbone  sat  together,  conversing  about  the 
live  stock  business.  Finkbone  informed  the  de- 
fendant that  he  had  tried  to  get  larger  bills,  but 
failed.  The  defendant  asked  nim  if- it  would  be 
an  accommodation  if  he  would  let  him  have  one 
$600  bill,  and  Finkbone  said  it  would.  About 
half  the  seats  in  the  car  were  occupied,  chiefly 
the  middle  seats.  Finkbone  took  out  his  money, 
but  at  the  suggestion  of  the  defendant,  they 
went  to  the  front  part  of  the  cur,  to  get  as  far  as 
possible  from  the  other  passengers,  and  have  the 
benefit  of  the  light,  and  sat  down  together  in 
one  of  the  front  seats.  Finkbone  then  took 
from  his  package  ten  $50  notes,  and  handed  them 
to  the  defendant,  who  took  from  the  pack- 
age in  his  possession  one  of  the  $500  notes, 
handed  it  to  Finkbone,  put  the  ten  bills  in  the 
place  of  the  bill  he  had  given  to  Finkbone,  and 
restored  the  package  to  his  inside  vest  pocket, 
taking  care  tnat  there  should  be  no  mistake  in 
making  the  exchange,  and  that  none  of  the  bills 
should  be  lost.  This  was  about  an  hour  before 
the  train  arrived  at  Coshocton. 

The  defendant  arriving  at  Coshocton,  as  al- 
ready stated,  in  the  night,  it  became  necessary 
for  him  to  remain  at  a  hotel  till  morning.  The 
banks  'were  closed  of  course,  and  it  does  not  ap-  ' 
pear  whether  there  was  or  was  not  a  Qafe  in  the  | 
hotel  where  he  j<topped.  There  was,  however,  a 
hardware  store  in  Coshocton,  owned  by  a  firni  in 
which  a  brother  of  the  plaintiff  was  a  partner, 
and  the  defendant  was  then  aware  of  the  fact 
that  the  plaintiff  was  in  the  habit  of  depositing 
consideraole  sums  of  money  in  the  safe  of  that 
firm,  which  they  kept  in  the  store.  The  defehd- 
ant  went  directly  trom  the  depot  to  ihe  store, 
which  he  found  still  open,  Bonnett,  a  nephew  of 
the  plaintiff,  and  employee  of  the  firm,  being 
there  alone.  The  defendant^  turned  and  was 
about  to  leave  the  store,  when'  Bonnett  inquired 
what  was  wanted,  and  the  defendant  informed 
him  that  he  had  a  package  of  money  bel(>nging 
to  the  plaintiff,  stating  tha  amount,  ^hich  he 
desired  to  have  placed  in  the  safe,  Bonnett  said 
he  could  attend  to  it,  and  took  the  package  an4 
locked  it  io  the  safe,  and  the  defendant  then 
went  to  his  hotel,  leaving  Bonnett  in  the  store. 
From  the  time  the  defendant  received  the  money 
at  the  bank  until  he  handed  it  to  Bonnett  in  the 
store,  it  had  not  been  out  of  his  pocket,  except 
when  he  exchanged  the  bills,  as  already  ex- 
plained, on  the  train. 

The  next  morning  (December  25),  the  defend- 
ant went  to  the  hardware  store,  and  Bonnett,  at 
his  request,  opened  the  safe  and  took  therefrom 
the  package  of  money  and  handed  it  to  him.  On 
counting  the  money,  in  the  presence  of  Bonnett 
and  the  plaintifi^s  brother,  it  was  ascertained 
that  one  of  the  $600  bills  was  missing,*  the  bal- 
ance of  the  money,  including  two  $500  bills,  be- 


ing there.  The  defendant  paid  to  Stewart  $1200, 
in  accordance  with  the  instruction  already  men- 
tioned, and  on  the  same  ^ay  (December  25),  de- 
livered to  the  plaintiff  Stewart's  receipt  and 
$1,400,54,  in  money,  and  informed  the  plaintiff 
of  all  the  facts  here  state<l,  incJuding  the  ex- 
change of  bills,  the  deposit  in  the  Hate,  and  the 
loss  of  the  $500  note. 

Such,  in  substance,  is  the  testimony  of  Youn- 
ker  ^  delivered  in  the  Court  of  Common  Pleas 
of  Coshocton  County,  on  ^e  trial  of  an  action 
brought  by  Darling  against  him  to  recover  the 
sum  of  five  hundred  dollars.  His  evidence  was 
corroborated  by  the  testimony  of  Finkbone, 
and  the  jury,  believing  the  defendant's  story, 
found  a  verdict  in  his  favor ;  the  court,  after 
overruling  a  motion  for  a  new  trial,  rendered  a 
judgment  on  the  verdict ;  the  district  court  af- 
firmed the  judgment,  and  this  petition  in  error 
was  filed  to  reverb  both  iudgments. 

During  the  trial,  evidence  was  also  offered  to 
show  that  the  defendant  was  confused  at  the 
time  the  monev  was  counted  in  the  store  ;  that 
he  then  stated  tl)|tt  in  the  money  paid  to  him 
at  the  bank  there  were  three  $500  bills ;  and  that 
he  also  stated  that  he  did  not  have  the  mone^ 
out  of  his  pocket  from  the  time  he  placed  it 
there  in  the  bank  until  he  took  it  out  in  the 
hardware  store.  But  an  explanation  as  to  these 
statements  was  furnished,  showing  that  they, 
as  well  as  the  confusion,  were  caused  by  the  de- 
fendant's excitement  on  discovering  the  loss, 
and  the  statements  were  corrected  by  him  on  the 
same  dav.  Furthermore,  it  was  shown  that  he 
had  said  that  he  would  pay  the  amount  so  lost 
to  the  plaintiff,  but  Ihat  he  must  have  the  mat- 
ter investigated;  and  when  the  plaintiff  brought 
suit,  the  defendant  withdrew  ail  proposals  look- 
ing to  a  settlement.  There  was  also  evidence 
tending  to  show  t^at  the  exchange  of  money  on 
the  cars  was  not  an  unusual  occurrence. 

The  foregoing  embraces  all  the  evidence,  ex- 
cept with  respect  to  two  or  three  matters  which 
seem  to  be  wholly  unimportant.  What  the  facts 
in  relation  to  the  missing  bill  really  are,  may 
never  be  known.  Whether  the  note  was  dropped 
in  the  cars,  or' whether  somebody  was  dishonest, 
are  matters    of  conjecture.    .The    defendant    is 

?uite  certi^n  no  mistake  was  made  at  the  bank. 
n  giving  to  the  testimonv  a  construction  con- 
sistent with  that  honesty  of  the  defendant  which 
the  plaintiff,  with  an  acquaintance  of  forty  years, 
believed  he  really  possessed,  we  are  not  prepared 
to  say  the  jury  erred. 

If,  on  learning  that  the  defendant  had  taken 
one  of  the  nctes  from  the  package,  the  plaintiff 
had  treated  the  act  as  a  conversion,  and  Drought 
suit  to  recover  the  whole  amount  so  received  by 
the  defendant  at  the  bank,  a  tiifferent  question 
might  have  beei^  presented.  It  was  the  <)uty  of 
the  defendant  to  receive  the  inoney  from  the 
commission  merchants  at  Pittsburgh,  carrv  it  to 
Coshocton,  there  pay  to  Stewart  $1,200,  and  take 
the  balance  of  the  money  to  the  plaintiff  and  de- 
liver it  to  him.  As  Bigelow,  C.  J.,  says  in  Kent 
V.  Bornstein,  12  Allen,  342,  ''any  act  or  dealing 
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with  the  money  beyond  this  was  outside  of  the 
scope  of  his  employment.  He  had  no  authority 
to  enter  into  any  contract  concerning  the  money 
in  his  hands,  or  to  exchange  it  for  other  money 
with  third  persons."  And  see  Phillpott  v,  Kel- 
ley,  3  Ad.  &  El.  106;  Clendon  v.  Dinneford,  6  C. 
4  P.  13  ;  Green waldr.  Metcalf,  28  Iowa,  362;  Ed- 
wards on  Bailments,  §§  67,  97.  But  we  do  not 
find  it  necessary  to  dfecide  as  to  the  law  that 
would  have  been  applicable  if  the  plaintiff  had 
taken  the  course  indficated.  On  being  informed 
of  the  loss,  the  plaintiff  accepted  as  cash  the  re- 
ceipt of  Stewart  and  the  balance  of  the  money 
in  the  defendants  hands,  making  .82,600.54, 
which  he  knew  included  the  bills  given  by 
Finkbone  in  exchange  for  one  of  the  ^00  bills, 
and  the  plaintiff  brought  suit  against  the  de- 
fendant for  the  missing  $500  bill.  Thin,  there- 
fore, WSL9  a  complete  ratification  by  the  plaintiff 
of  the  act  of  the  defendant  to  that  extent. 
E well's  Evans  on  Agency,  94. 

No  action  could  be  maintained  for  the  conver- 
sion of  the  missing  bill,  --nor  as  for  money  had 
and  received,  the  jury  Iiaving  found  that  there 
was  no  misappropriation  of  the  bill  by  tlie  de- 
fendant, and  the  verdict  in  that  respect  not  ap- 
pearing to  be  wrong.  Sturgis  v.  Keith,  57  111. 
451,  11  Am.  Rep.  28;  Parry  t?.  Roberts,  3  Ad.  <fe 
El.  113.     But  where  an  agent  is  guilty  of  negli- 

f^ence,  whereby  the  money  of  his  principal  is 
ost,  an  action  may  be  maintained  oa  that 
ground.  And  here  the  question  is  whether  we 
can  say  as  matter  of  law  that  the  acts  of  the 
defendant,  in  making  the  exchange  in  the  ear 
and  the  deposit  in  the  safe,  afford  a  ground  of  re- 
covery, as  to  the  missing  WOO  bill,  l^auseof  the 
defenclunts  negligence,  and  without  regard  to  the 
question  of  actual  giHxl  or  bml  faith.  But  as  to 
tne  deposit  in  the  safe,  we  can  see  in  it  nothing 
objectionable,  under  the  circumstances.  It  was 
the  safe  in  which  the  plaintiff  made  his  own  de- 
posits of  .money,  and  tne  safe  was  in  charge  of 
the  brother  and  nephew  of  the  plaiixtiff.  In- 
deed, the  plaintiff  made  no  complaint  that  such 
deposit  had  been  made.  The  real  question,  there- 
fore, is  as  to  the  alleged  negligience  in  making 
Buch  unauthorized  exchange  of  money  in  the 
cars. 

An  agent  is  not  the  insurer  for  the  safe  deliv- 
ery of  money  placed  in  his  care  to  carry  to  his 
principal.  No  doubt,  however,  where  he  claims 
such  money  entrusted  to  him  is  lost,  the  burden 
is  upon  him,  whether  the  service  be  for  or  with- 
out reward  (Anderson  v.  Foresman,  Wright,  598; 
Ewell's  Evans  on  Agencv,  327),  to  show  that  the 
loss  was  not  occasioned  oy  want  of  that  care,  on 
bis  part,  which  men  of  ordinary  prudence  ob- 
serve when  clothed  with  such  a  trust.  The  real 
question,  in  every  case  where  negligence  is  al- 
leged, is  whether  there  has  be^n  a  breach  of 
duty,  and  that  is  to  be  determined  from  a  con- 
sideration of  all  the  facts.  But  here  the  question 
whether  the  acts  of  the  defendant  amounted  to 
such  negligence  as  would  afford  ground  of  recov- 
ery, was  a  question  of  fact  and  not  law.  Cases 
can  be  found  in  which  the  question  of  negligence 
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has  been  determined  as  one  of  law.  S^e  28  Ohio 
St.  340;  35  Ohio  St.  627.  See,  however,  13  Ohio 
St.  71,  72;  35  Ohio  St.  57;  Pierce  on  Railroads 
(ed.  of  1881)  312,  314,  €t»eq.  But  where  the  facts 
are  in  dispute,  or  the  question  is  to  be  deter- 
mined by  inference  from  facts  proved,  the  qnues- 
tion  is  necessarily  one  of  fact ;  nor  can  it  l>e  a 
question  of  law  in  any  case  if  reasonable  men,, 
unaffected  by  bias  or  prejudice*,  might  disagree 
concerning  the  presence  or  absence  of  due  care. 

Judgment  affirmed. 

[This  case  will  appear  in  37  0.  S.] 
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I.  T.  McLain 


t?. 


B.  W.  SiMINGTON. 


January  31, 1882. 

1.  The  undertaking  fo.r  attachment  provided  by  sec- 
tion 108  of  the  Code  of  Civil  Procedure  (2  8.  d  C.  1004), 
in  not  A  specialty f  and  the  want  of  a  aeal  does  not  affect 
its  validity. 

2.  Where  the  name  of  the  surety  to  such  undertaking 
does  not  appear  in  the  body_of  the  instrument,  but  the 

-hereby  undertake 


lansuaffe  used  is.  '*  We,  A.  B.  and- 
Ac,^    the  omission  of  such  name 


does  not  affect  the  val- 
idity of  the  undertaking  or  the  obligation  of  the  surety. 
Language  of  oniuion  in  Stephens  v.  Allmen  et  al.  19  Ohio 
St.  &A,  qualifild. 

Error  to  the  District  Court  of  Union  County. 

The  defendant  in  error,  Simington,  brouent 
an  action  in  the  Court  of  Common  Pleas  of  Mor- 
row County,  against  McLain,  plaintiff  in  error, 
for  the  recovery  of  money  only,  and  obtained  an 
order  of  attachment  which  was  levied  upon  cer- 
tain property  belonging  to  McLain.  The  under- 
taking was  given  as  follows: 

Whereas,  B.  W.  Simington  has  commenced  a 
civil  action  Against  I.  T.  McLain  in  the  Court  of 
Common  Pleas,  within  and  for  the  County  of 
Morrow,  State  of  Ohio,  to  recover  the  sum  of 
eighteen  hundred  dollar?,  with  interest  thereon, 
from  the  6th  day  of  July,  A.  D.  1876. 

And  whereas,  the  said  B.  W.  Simington  has 
applied  to  the  clerk  of  said  court,  •  by  filing  the 
necessary  affidavit  for  an  order  of  attachment  to 
be  issued  in  said  action,  again.st  the  said  I.  T. 
McLain. 

Now,  therefore,  we,  B.  W.  Simington  and 

,   hereby  undertake  to  the  said  I.  T. 

McLain  in  the  penal  sum  of  twenty-two  hun- 
dred dollars,  that  the  6.  W.  Simington  shall  pay 
to  the  said  I.  T.  McLain,  all  damages  which  the 
said  I.  T.  McLain  mav  sustain  by  reason  of  said 
attachment,  if  the  order  should  have  been  wrong- 
fully obtained. 

Dated  this day  of  August,  A.  D.  1877. 

B.  W.  Simington. 
L.  Maxwell. 

McLain  moved  the  court  to  vacate  the  attach- 
ment for  the  reasons: 

1st.  That  no  sufficfent  undertaking  had  been 
given, — and 

2d.  That  the  affidavit  upon  which  the  attach- 
ment was  obtained,  was  untrue. 

The  court  overruled  the  motion,  and  error  to 
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this  ruling  was  prosecuted  in  the  district  court. 
The  latter  court  affirmed  the  order  of  the  com- 
mon pleas.  This  judgment  of  affirmance  is  now 
befbre  us  for  review. 

LONGWORTH,  J. 

The  undertaking  in  question  is  unsealed,  and 
the  name  of  L.  Maxwell,  the  surety,  is  omitted 
id  the  body  of  the  instrument.  Do  these  omis- 
sions affect  its  validity  ?    We  think  not. 

Although  often  erroneously  called  a  bond^  the 
undertaking  provided  for  by  section  193  of  the 
Code  (2  S.  &  C.  1004),  is  in  no  sense  a  bond,  nor 
is  there  any  law  which  requires  it  to  be  exe- 
cuted with  the  formalities  ot  a  specialty.  It  is 
not  required  to  be  under  seal. 

Doubtless  cases  might  arise  when  such  a  total 
omissionof  description  of  the  parties  existed  as 
would  render  it  uncertain  w nether  the  names 
were  signed  to  the  instrumient  as  evidence^of  an 
obligation  assumed  or  merely  as  an  attestation. 
But  sucli  is  not  the  cose  here.  The  language  in 
the  instrument  before  us  is — "We>  B.    W.  Sim- 

ington  and  — ,  hereby  undertake 

&c."  The  pronoun  u«,  in  this  connection  can 
onl^  refer  to  the  persons  whose  names  are  sub- 
scribed* 

Plaintiff  in  error  relies  upon  the  case  of  Ste- 
phens V,  Allmen  et  al.,  19  Ohio  St.  485,  and  we 
are  constrained  to  say  that  the  language  of 
Brinkerhoff,  J.,  in  delivering  the  ooinion  of  the 
court,  seems  to  bear  him  out.  In  tnat  case  the 
writing  in  controversy  was  the  official  bond  of 
a  Justice  of  the  peace  and  was  ximealedL    It  was 

i>roperly  held  hy  the  court  that  this  defect  was 
atal  aqd  this  is  all  that  can  be  reasonably 
gathered  from  the  judgment  and  the  syllabus 'of 
the  case.  The  learned  iudge  however,  in  his 
opinion,  seems  to  base  his  decision  upon  the 
statement  that  "  The  additional  names  sub- 
scribed to  the  official  bond  not  appearing  in  the 
body  of  that  instrument,  there  are  no  words  of 
obligation  to  bind  them,  and  they  are  of  no  sig- 
nificance whatever." 

^  We  cannot  find  from  the  report  of  the  case 
cited,  what  was  the  language  used  in  the  bond 
referred  to;  but  we  have  no  hesitation  in  saying 
that  if  it  was  substantially  the  same  as  that  of 
the  undertaking  before  us,  the  reasoning  .of  the 
judge  was  erroneous.  It  iei  directly  opposed  to 
the  decision  in  State  for  the  use*  &c.  v.  ^ring 
et  al.,  15  Ohio  R.  507--517,  and  numerous  other 
cases. 

Brandt  in  his  work  on  Sureties,  cites  author- 
itative decisions  in  support  of  the  following 
propositions  which  do  not  seem  to  have  been 
seriously  disputed: 

^  '*  Although  the  name  of  a  surety  is  not  men- 
,  tioned  in  any  part  of  the  body  of  a  bond,  but  a 
blank  intenaed  foir  it  is  left  unfilled.  ]^et  if  he 
sign,  seal  and  deliver  it  as  his  bond,  he  is  bound. 
So  where  the  name  of  the  surety  is  not  men- 
tiioned  in  the  obligation  part  of  a  bond,  but  is 
mentioned  in  the  recital  of  the  condition,  if  he 
sign,  seal  and  deliver  it  he  is  bound.  Where 
dne  signs  ^a  lease  between  the  signature  of  the 
lessor  and  lessee,  in  which  lease  it  is  said  that 


the  lessee  'binds  himself  and  his  security,'  but 
no  name  of  a  suretv  is  mentioned  in  the  lease  and 
the  lease  is  signed  in  the  presence  of  others  who 
sign  it  as  witnesses,  the  party  who  signs  between 
the  signature  of  the  lessor  and  lessee,  will  be 
held  as  surety  on  the  lease.  So  where  a  lease 
had  been  signed  by  the  lessor  and  lessees,  and  D., 
whose  name  was  not  mentioned  in  the  lease, 
'signed  his  name  to  it  after  the  names  of  the  1^ 
sees,  adding  to  his  name  the  word  'surety,'  it 
was  held  that  it  sufficiently  appeared  that  D. 
was  the  suretv  of  the  lessees  and  that  he  was 
originalljrand  not  collaterally  liable."  Brandt 
on  Sureties  §  15. 

With  respect  to  the  second  ground  of  alleged 
error,  suffice  it  to  say  that,  after  a  careful  exam- 
ination of  the  evidence,  we  do  not  feel  warranted 
in  disturbing  the  findings  of  fact  made  by  the 
court  below. 

Judgment  affirmed. 

[This  case  will  appear  in  37  0.   S.] 


SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Long  worth, 
Judges. 

Tuesday,  February  7,  1882, 

GENERAL  DOCKET. 

No.  8.  Union  Central  Life  Insunnoe  Co.  v.  Emma  A. 
Cheever.  Error  to  the  Superior  Court  of  Cindnnali. 
Judgment  aftirmed.  Okey,  C.  J.,  diaeented  on  the 
ground  that  the  verdict  in  against  the  esridenoe*  Tliere 
will  be  no  further  report. 

15.  James  P.  Kilbreth  v,  Adelaide  Bates  et  al.  Exeen- 
tors.  Error  to  theQuperior  Court  of  Cincinnati.  Judg- 
ment affirmed.  An  opinion  in  the  case  wiU  be  prepared 
hereafter. 


25.  David  W.  Cross  t^.  Tisdale  Winalow.  Error  to  th» 
District  Court  of  Cuyahoga  County.  Petition  in  error 
dismissed  on  the  ground  Quit  there  is  a  defect  of  parties. 

181.  Lalce  Shore  and  Michigan  Southern  Railroad  Co. 
V.  W.  T.  A  A.  K.  West.  Error  to  the  District  Court  of 
Erie  County.  Dismissed  on  motion  of  plaintiff  in  er> 
ror. 

MOTION  DOCKET. 

No.  20.  John  Hanes  v.  E.  H.  Munger,  adminisimtor 
Ac.  Motion  to  dismiss  f^o.  854  on  the  General  Doeket 
for  want  of  printing,  and  counter  motion  for  leave  to  file 

grinted  record.    Bfotion  to  dismiss  overruled,  and  Conn- 
er motion  granted. 

28.  Franklin  Hubbard  v.  North  Western  Savings 
Bank.  Motion  to  dispense  with  printed  record  in  ease 
No.  1008  on  the  Qeneral  Docket,  and  to  advance  the  ease 
to  be  heard  with  No.  287  on  same  docket.  Motions 
glinted.  • 

20.  Daniel  Bills  et  al.  v.  Myron  Billa.  Motion  to  dla^ 
pense  with  printed  record  in  cause  No.  1024,  on  the  Gen- 
eral Docket.    Motion  Granted. 

90.  John  W.  Tweed  v,  George  Shew.  Motion  to  extend 
time  for  printing  record  in  cause  No.  977,  on  the  General 
Docket.    Motion  granted. 

^  The  court  called,  under  the  rule,  76  cases,  from  76  to  190 
mclusive. 

The  court  will  take  a  recess  from  Thursday  the  9th  un- 
til Thursday  the  ISth  inst.  at  9  o'clock. 


THE    OHIO    LAW   JOTJBNAL. 


858 


Cdfeio  l^atv  Jourtial^ 


COLUMBUS,  OHIO, 


FEB.  16,  1882. 


RIGHT  OF  COUNSEL  TO  REPRESENT 
PROSECUTING  WITNESS  IN  CRIMINAL 
CASES. 


MANDAMUS— EXPENSES  OF  INSANE  PA- 
TIENTS  IN  STATE  ASYLUMS. 


Feb.  10,  1882. 
Editors  Law  Journal: 

Your  correspondent, "  a  subscriber,"  has  done 
a  service  in  calling  attention  to  the  fact  that 
Section  7245,  Rev.  Stat,  was  amended,  and  re- 
pealed March  11,  1880,  77  O.    L.  59.' 

The  force  to  be  given  to  the  repeal  of  the  stat- 
ute, it  seems  to  me  reflects  upon  the  present 
state  of  the  law ;  a.s  the  statute  stood  before  that 
repeal "  nor  shall  the  partner  of  the  Prosecuting 
Attorney  assist  in  the  prosecution  of  a  criminal 
act,  unless  assigned  to  such  prosecution  by  the 
court  &c."  One  year  later  the  General  Assem- 
bly amended  that  section  by  eliminating  the  re- 
striction above  in  quotation.  The  rule  is,  that 
the  act  of  the  Legislature  in  changing  the  ter)n8 
of  a  statute  must  be  construed  to  have  been  done 
with  the  legislative  intent  to  change  its  meaning 
and  operation,  8  filackfords  Reports  275.  The 
State  on  Complaint  <fec.,  v.  Gray.  When  the 
Legislature,  therefore,  amended  this  section  so 
as  to  leave  out  the  enactment  that  the  partner  of 
a  Prosecuting  Attorney  should  not  proseeute 
"  unless  assigned  &c.,"  the  change  in  phraseology 
changed  the  law. 

It  will  be  borne  in  mind  that  it  was  not 
claimed,  originally,  that  any  one  had  a  right  to 
appear  and  assist  the  prosecution,  and  hence  very 
much  of  the  argument  made  in  the  Law  Jour- 
nal has  been  upon  a  question  not  made.  It  was 
not  claimed  that  counsel  retained  by  outside 
parties  might  demand  to  appear.  It  was,  and  is 
only  claimed  that  the  court  might  in  its  dis- 
cretion permit  such  counsel  to  appear. 

The  practice  in  Ohio  for  three-fourths  of  a  cen- 
tury has  been  thus.  There  is  no  law  which  de- 
nies such  discretion  to  the  court.  No  rule  of  law 
is  set  aside  by  the  practice;  and  no  good  reason 
can  be  found  to  condemn  it. 

I  forbear  to  comment  on  the  admirable  temper, 
and  judicial  spirit  manifested  by  the  distin- 
guished judge  who  made  this  decision,  in  his 
recent  able  defense  of  his  opinion.  The  animus 
of  the  one  relates  back  to,  and  gives  color  and 
explanation  to  the  other.  G. 


ATHENS  COUNTY  COMMON  PLEAB. 


Superintendent 


OF    Athens     Asylum 
Insane 

V. 


FOR 


A.  J.  Frame,  Auditor. 

Knowles,  J. 

This  is  an  application  for  a  mandamus  against 
A.  J.  Frame,  Auditor  of  Athens  County,  on  the 
petition  of  the  Trustees  of  the  Athens  Asylum 
tor  the  Insane,  to  compel  the  Auditor  to  draw  an 
order  to  pay  an  account  for  clothing  and  certain 
incidental  expenses  of  inmates  of  the  Asylum 
from  said  county.  The  application  sets  out  that 
the  county  of  Athens  is  inaebted  to  the  relator 
in  this  action  in  the  sum  of  $427.70  for  certain 
incidental  expenses,  and  for  necessary  clothing 
furnished  the  inmates  from  this  county,  which 
have  been  charged  to  its  account  by  the  Stew- 
ard of  the  Asylum,  which  account  is  counter- 
signed by  the'  Superintendent  and  sealed  with 
the  seal  of  the  Institution.  It  avers  that  this 
account  was  presented  to  the  Auditor  of  the 
county  for  his  allowance;  that  he  was  requested 
to  draw  an  order  on  the  Treasurer  for  the  pay- 
ment of  same ;  that  he  refused  to  comply  with 
this  request,  and  that  this  is  the  only  relief  the 
plaintiff  has  in  order  to  procure  the  nayment  of. 
said  sum,  to  wit:  By  writ  of  manaamus  com- 
pelling him  to  comply  with  the  request  of  the 
Trustees  of  the  Asylum. 

The  averments  in  this  application  are  that 
between  the  14th  day  of  February,  1880,  and  the 
14th  day  of  January,"  1882,  the  Steward  of  said 
Asylum,  at  various  times,  paid  incidental  ex- 
penses of  lunatics  admitted  into  said  Asylum 
from  said  Athens  county,  and  for  necessary  cloth- 
ing for  them,  furnished  by  the  Steward  and  paid 
for  out  of  the  appropriation  made  by  the  state 
for  current  expenses  of  said  Asylum  the  aggre- 
gate sum  of  S427.76,  of  .which  disbursements 
said  Steward,  dulv  kept  a  separate  account  duly 
attested  and  on  the  14th  of  January,  1881,  for- 
warded and  presented  to  A.  J.  Frame,  Auditor 
of  said  county,  who  refused  to  pay  the  same. 

To  this  application  there  is  a  demurrer  inter- 
posed by  the  defendant,  the  Auditor,  in  two 
counts :  The  first  is,  that  the  application  does 
not  as  a  whole,  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  Auditor ;  and  the 
second,  by  dividing  up  the  claim  of  the  relator, 
claims  if  the  relator  is  entitled  to  recover  any- 
thing in  this  proceeding  then  only  such  charses 
as  accrued  prior  to  the  l8th  of  March,  1881.  Tnis 
question  is  presented  to  the  court  for  the  pur- 
pose of  procuring  the  construction  of  certain 
statutes  now  and  heretofore  in  force,  relating  to 
the  Benevolent  Institutions  of  the  State,  and 
especially  the  Lunatic  Asylums  of  the  State,  as 
to  the  liability  of  the  different  counties  of  the 
State  to  pay  K>r  certain  expenses  named  in  the 


364 


rwr 


OHIO    LAW    JOUKeTAl. 


statutes  and  designated  as  traveling,  incidentals 
and  necessary  clothing,  for  the  insane  subjects 
in  said  asylums. 

An  examination  of  the  accounts  as  presented 
in  the  application  shows  that  it  is  an  account  of 
said  relator  against  said  county  of  Athens  run- 
ning through  a  series  of  months  from  February 
14th,  1880,  the  date  of  the  first  charge,  to  Janu- 
ary 11th,  1882)  for  traveling  and  incidental  ex- 
penses, and  necessary  clothing  furnished  to  in- 
mates of  said  Asylum  from  Athe'ns  county  dur- 
ing said  time. 

It  is  claimed  by  the  counsel  for  defendant  that 
the  county  is  only  liable  for  the  payment  of  said 
account,  especially  clothing,  up  to  March  18th, 
1881,  and  no  more. 

And  by  counsel  for  the  relator  that'the  county 
is  liable  for  all  traveling  and  incidental  expenses 
and  for  all  necessary  clothing  furnished  such  in- 
mates during  their  stay  in  the  institution. 

This  brings  me  to  what  I  consider  the  proper 
construction  of  the  legislation  called  in  question, 
upon  the  issue  of  law  raised  in  this  case. 

The  legislation  upon  the  subject  of  the  Benevo- 
lent Institutions  oi  the  State  is  general  and  re- 
fers to  all  of  the  benevolent  institutions  of  the 
State.  Sections  631  and  632  of  Revised  Statutes 
of  Ohio,  are  found  in  this  general  legislation^ 
subject  to  any  excq)ttons  or  UmitcUions  therein  con- 
tained, or  modifications  therein  referred  to,  in 
subsequent  legislation  and  the  general  legisla- 
tion with  exceptions  or  limitations  therein  con- 
tained, with  legislation  referred  to  by  said  gen- 
eral legislation  as  limitations  are  to  be  taken 
and  construed  together,  and,  if  possible,  so  con- 
strued (if  in  conflict)  as  to  be  reconcilable  and 
consistent  with  each  other,  and  as  a  whole,  sec- 
tion 631  of  the  general  act  provides  '^that  0,11  per- 
sons admitted  into  any  institution  (except  as 
otherwise  provided  in  chapters  relating  to  par- 
ticular institutions)  shall  oe  maintained  by  the 
State  subject  only  to  the  requirement,  that  they 
shall  be  neatly  and  comfortably  clothed  and  their 
traveling  and  incidental  expenses  paid  by  those 
having  them  in  charge.'* 

It  will  be  seen  that  there  are  two  exceptions 
or  limitations  in  the  above  section  to  the  gen- 
eral provision:  1st  as  to  any  modifications 
found  in  chapters  relating  to  particular  insti- 
tutions of  the  State,  and  2d  '^subject  to  the  re- 
quirement that  such  inmates  shall  have  paid 
traveling  and  incidental  expenses  and  shall  be 
neatly  and  comfortably  clothed  b^  those  having 
them  in  charge."  What  traveling  and  inci- 
dental expensed  are  here  referred  to?  Clearly 
such  as  have  accrued  prior  to  the  admission  of 
the  natient  to  the  asylum,  for  there  are  none  af- 
ter they  are  admitted  that  would  be  a  limitation 
on  t  le  word  maintained. 

Akd  if  so,  who  is  to  pay  such  traveling  and 
incictental  expenses  ?  Not  the  Asylum,  for  the 
Asylum  has  as  yet  no  control  of  them;  tl^ej  have 
not  yet  been  admitted,  and  the  exception  is, 
such  expenses  are  to  be  paid  by  the  party  hav- 
ing them  in  charge,  the  offiqer  or  friena  depu- 
tised to  take  them  to  the  Asylum  by  order  of  the 


I^robate  Judse.  And  so,  too,  of  the  clothing—- 
"they  shall  be  neatly  and  eomfortably  clothed." 
When  and  by  whom  ?  In  the  language  of  the 
statute  when  they  apply  for  Amission,  and 
traveling  and  incidental  expenses  paid  by  the 
party  having  them  in  charge,  or  themselves*  not 
the  Asylum,  for  up  to  that  time  the  Asylum 
has  no  charge  over  them.'  Had  the  legislature 
intended  to  have  put  a  further  limitation  on 
the  word  maintained  as  regards  clothing  they 
would  have  so  enacted  then  and  there,  out  if 
there  should  be  any  question  as  to  the  true  in- 
terpretation or  construction  of  this  section  in  re- 
gard to  this  point  all  we  have  to  do  is  to  call 
into  requisition  section  632 — ^and  it  is  plain — 
which  provides  that  if  there  be  a  failure  in  any 
case  to  pay  incidental  and  traveling  expenses  or 
furnish  the  necessary  clothing,  then  the  Stew- 
ard or  other  financial  ofiicers  of  said  institution 
is  authorized  to  pay  such  expenses  and.  furnish 
the  requisite  clothmg  and  pay  for  the  same  out 
of  the  current 'expense  fund  of  the  institution,' 
h(i  keeping  a  separate  account  of  such  expenses, 
and  report  the  same  back  to  the  Auditor  of  the 
county  from  which  such  patients  came  and  for 
whom  such  expenses  have  been  paid,  and  the 
Auditor  is  required  to  pay  the  same. 

So  far  then,  if  the  county  or  the  friends  of  a 
patient  have  complied  with  the  provisions  €i 
the  statutes,  relating  to  insane  persons,,  as  to 
have  paid  traveling  and  incidental  expenses 
and  furnished  the  patient  with  heat  and  comfort* 
able  clothing,  then  such  patient  on  application 
is  entitled  to  admission  into  the  Asylum  and  to 
be  maintained  therein  at  the  expense  of  the 
State  and  without  further  charge  upon  the 
county  from  which  such  patieat  came.  Any 
other  construction  would  put  a  limitation  upon 
t^e  wotd  maintained  used  in  the  statutes,  which 
would  destroy  the  force  and  eJSect  of  the  word  and 
unauthorizea  by  the  legislation  under  consider- 
ation. But  to  go  a  step  further.  Let  us  s^e  if 
the  particular  legislation  which  we  are  called 
upon  to  examine  oy  reading  Sec.  631  is  such  as 
to  interfere  with  the  above  views.  Sec.  700,  re- 
vised statutes  under  head  Lunatic  Asylum  (par> 
ticular)  as  to  this  class  of  institutions  upon  the 
subject  of  maintenance  enacts  as  follows:  "All 
persons  who  have  been  or  may 'hereafter  be  ad- 
mitted into  either  of  the  Asylums  for  the  Insane 
belonging  to  the  State  shall  be  maintained  there- 
in at  the  expense  of  the  State."  Tlxis  section 
(or  the  part  above  quoted)  provides  that  when  a 
patient  is  admitted  and  the  conditions  of  Sec.  631 
nave  been  complied  with  he  shall  be  maintained 
therein  by  the  State.  There  is  no  uncertainty 
or  conflict  in  these  provisions — ^they  are  in  my 
judgment  and  in  the  view  I  have  taken,  with 
the  reasons  eiven  therefor,  consistent  and  plain. 

It  seems,  however,  that  doubts  had  arisen  in 
regard  to  the  meaning  of  this  legislation,  and 
that  to  settle  any  uncertainty  that  might  arise 
in  the  construction  of  these  statutes,  the  leffia- 
lature  on  the  18th  day  of  March,  1881,  amended 
Sec.  700  by  inserting  in  the  original  Sec  700 
the  following  language :    "Except  as  provided 
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in  section  631  of  this  title  of  the  Revised  Statutes 
of  Ohio."  Reading  then  as  Sec.  700.  amended, 
so  far  as  applicable  to  this  point,  as  follows :  ''All 
persons  who  have  been  or  may  hereafter  be  ad- 
mitted ipto  either  of  the  Asvlums  for  the  Insane 
belonging  to  the  State  snail  be  maintained 
therein  at  the  expense  of  the  State,  except  as  pro- 
vided in  section  631  of  this  title  of  the  Revised 
Statutes  of  Ohio." 

In  other  words,  the  legislature  said  if  there 
was  any  doubt  in  the  minds  of  any  person  travel- 
ing the  road  as  to  who  should  pay  the  expense 
of  maintaining  the  patient  after  be  entered  the 
institution  (with  traveling  and  incidental  ex- 
penses paid — and  being  neatly  and  comfortablv 
clothed)  in  the  original  Section  700  this  amend- 
ment to  Section  700  is  a  guide  board  to  direct  us 
back  to  section  631  and  &2  to  let  us  know  what 
it  thought  was  plain  then  and  which  make  it 
more  plain,  if  need  be,  by  this  amendment. 

If  any  additional  reasons  are  needed .  in  sup- 
port of  the  above  construction  a  brief  reference  to 
some  of  the  particular  legislation  in  regard  to 
Lunatic  Asylums,  as  showing  more  clearly  the 
intention  of  the  Legislature,  will  be  found  in 
Sections  705  and  7(%  of  this  particular  legisla- 
tion, which  provides  that  upon  examination  of  a 
person  presented  to  a  Probate  Judge  on  an  inqui- 
sition for  insanity  and  the  finding  hy  such  Judge 
that  the  party  is  insane  he  shall  order  such  per- 
son sent  to  the  Asylum,  order  the  person  or  offi- 
cer conveying  the  person  to  the  Asylum  to  see 
that  the  patient  shall  be  so  conveyed  at  the  ex- 
pense of  the  county  and  supplied  with  proper 
clothing  to  be  paid  for  by  the  county,  and 
while  the  Superintendent  may  refuse  to  accept 
such  person  without  such  clothing  or  non-pay- 
ment of  expenses — preliminary  to  their  admis- 
sion— yet  Sec.  632  of  the  general  act  provides 
that  upon  failure  the  Steward  or  other  finan- 
cial officer  of  the  institution  is  authorized  to 
pay  the  same  and  charge  it  back  to  the  county, 
rather  than  the  insane  person  should  be  con- 
fined in  a  poor  house  or  prison  or  turned  loose 
upon  the  community. 

«And  again,  should  the  other  rule  of  construc- 
tion prevail  it  would  leave  the  officers  of  the 
Asylum,  especially  the  insane,  to  be  the  judges 
of  the  amount  and  kind  of  clothing  furnished 
to  each  patient,  the  incidental  expenses  piid, 
and  then  compel  the  county  from  which  i  th^ 
lunatic  came,  to  refund  the  same  without  any 
check  upon  the  officers  of  the  Asylum,  or  rem- 
edy in  the  event  of  gross  or  extravagant  charges, 
wnich  clearly  was  never  intended  by  the  legis- 
lature. 

Under  the  view. I  have  taken  in  the  construc- 
tion of  these  statutes  I  have  reached  the  follow- 
ing conclusions: 

1st.  That  the  counties  are  liable  for  neat  and 
comfortable  clothing  as  provided  by  statute, 
and  for  all  traveling  i^nd  incidental  expenses 
up  to  the  time  of  the  admission  of  the  patient 
into  the  Asylum. 

2d.  That  all  expenses  incurred  after  the  ad- 
xnissson  of  the  patient  into  the  Asylum  are  to 


be  paid   by  the  State  out  of  the   current  ex- 

Senses  provided  by  the  State  therefor.  And  a 
emurrer  to  an  application  seeking  to  recover 
for  maintenance  or  other  expenses,  after  the 
patient  has  been  properly  admitted  and  while 
so  in  the  Asylum,  will  be  sustained. 


♦  • » 


WILL— CONSTRUCTION. 


SUPREME  COURT  OF  OHIO. 


William  B.  Millikin,  Administrator, 
P.  J.  B.  Welliver,  Administrator. 


Enoch  D.  Cracraft  bt  al. 

V. 

Joseph  Smith  bt  al, 


January  24, 1882. 

A  testator,  after  dlrecUnff  that  his  debts  and  funeral 
expenses  be  paid,  gave  all  tbe  residue  of  his  estate,  both 
real  and  personal,  to  his  wife  during  her  life,  she  to  have 
tall  possession,  uVabaffement  and  control  of  the  same, 
with  the  prlTllege  of  disposing  of  all  or  any  of  the  per- 
sonal property  for  her  use,  together  with  the  proceeds  of 
the  real  estate. 

The  estate  consisted  of  lands,  farming  utensils,  house- 
hold goods,  live  stock  and  money.  The  residuary  clause 
is  as  follows :  *'  The  residue  of  my  estate  is  V>  be  dis- 
tributed to  the  heirs  on  my  side  of  the  house  in  such 
proportions  as  she  may  direct  by  will  or  otherwise.'* 

No  personal  representative  was  appointed  until  after 
the  death  of  the  widow.  She  took  possession  of  the  per- 
sonal property,  paid  the  debts  and  funeral  expenses,  and 
depositeu  the  balance  of  the  money  in  bank  in  her  own 
name,  and  died  within  Ave  months  after  her  husband's 
death,  without  making  her  election  as  required  by  stat- 
ute to  take  under  tbe  will  and  without  having  disposed 
of  any  of  the  personal  property  or  money,  and  without 
distributing  any  of  said  estate  by  wiU  or  otherwise. 

Neither  the  testator  nor  bis  wife  left  anv  children  or 
their  legal  representatives.  Each  lea  brothers  and  sis- 
ters of  the  wJiole  blood,  and  their  legal  representatives. 

Held:  1.  The  right  of  a  widow  to  elect  to  take  the 
provision  made  for  her  in  the  will  of  her  husband,  is  a 
right  to  be  exercised  by  her  in  person.  If  she  dies  with- 
out having  made  her  election,  those  who  claim  under 
her,  can  only  claim  so  much  of  her  husband's  personal 
estate  as  she  was  entitled  to  under  the  law. 

2.  In  order  to  bar  a  widow  of  her  right  to  dowor*and 
to  such  share  of  the  personal  estate  of  ner  husband  as 
if  he  had  died  intestate  leaving  children,  her  election 
must  be  made,  either  by  matter  of  record  in  the  proper 
court  as  required  by  statute,  or  actually  and  in  fact  under 
such  ci  rciimstances  as  would  create  against  her  an  estoppel 
of  her  right  to  claim  under  the  law. 

3.  Where  it  does  not  appear  that  a  widow  has  acted 
with  a  full  knowledge  of  the  condition  of  her  husband's 
estate  and  of  her  rights  under  the  will  and  under  the 
law,  her  acts  in  paying  the  debts  of  the  husband  out  of 
his  money,  receiving  and  holding  the  balance,  and  hav- 
ing possMsion  and  control  of  the  real  and  personal  es- 
tate for  Ave  months  after  her  husband's  death,  do  not  con- 
stitute such  an  election,  in  fact,  to  take  under  the  will,  as 
estops  her  from  claiming,  under  the  law,  within  the  time 
aUowed. 

4.  If  the  husband  devise  his  real  esUte  to  his  wife  for 
life,  with  remainder  to  his  heirs,  and  the  wife  elects  to 
take  her  dower,  or  falls  to  make  her  election,  the  remain- 
der vests  in  fee  in  the  heirs,  subject  to  the  dower  estate 
of  the  wife. 

5.  Where  ^he  residue  of  an  estate  is,  by  will,  directed 
to  be  distributed  among  testator's  heirs,  in  such  portions 
as  his  wife  may  direct  By  will  or  otherwise,  and  she  dies 
without  having  exercised  the  power  conferred  upon  her, 
each  of  tbe  heirs  of  the  testator,  or  his  legal  representa- 
tive, takes  an  equal  share  under  th^  will. 

Brror  to  tbe  District  Court  of  Butler  Coiuity. 
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The  first  above  case  relates  to  the  rights  of 
the  parties  in  the  personal  estate  of  John  D.  Smith, 
deceased.  The  second  case  relates  to  the  rights 
of  the  parties  to  the  real  estate. 

The  facts  relating  to  each  will  be  stated  as  if 
there  was  but  one  case.  The  first  case  was  sob- 
mitted  in  the  trial  court,  upon  an  agreed  state- 
ment of  facts,  which  is  substantially  as  fol- 
lows  I 

John  D.  Smith  died  April  30,  1877,  tes- 
tate; his  will  was  probata  May  10,  1877; 
John  D.  Smith  left  no  issue,  but  left  Eliza- 
beth Smith,  as  his  lawful  wife,  to  whom 
he  was  married  in  1839.  Elizabeth  Smith  (the 
widow)  died  August  1, 1877,  intestate  and  with- 
out issue.  She  never  attempted  to  divide  or  dis- 
tribute the  real  or  personal  estate  of  John  D. 
Smith,  in  any  way.  William  B.  Millikin  is  the 
administrator  of  Eliaabeth  Smith,  and  Enoch 
D.  Cracraft  and  the  other  plaintifis  are  her  legal 
heirs  and  distributees,  r.  J.  B.  Welliver  is  tne 
administrator  of  John  D.  Smith,  and  Joseph 
Smith  and  the  other  defendants  are  the  brothers 
and  sisters  (and  representatives  of  deceased 
brother  and  sister)  of  John  D.  Smith. 

No  administration  was  taken  out  on  John  D. 
Smithes  estate,  until  August  10,  1877,  (after 
Elizabeth's  death),  when  Welliver  was  appointed 
his  administrator,  with  the  will  annexed.  Mil- 
likin was  appointed  administrator  of  Elizabeth 
Smith,  August  22,  1877.  The  debts  of  John  D. 
Smith  and  his  funeral  expenses  were  all  paid 
by  Elizabeth  Smith  out  of  nis  estate.  No  year's 
support  was  set  off  to  her, — but  $500.00  would 
have  been  a  reasonable  sum  for  a  year's  support, 
if  she  was  entitled  to  have  same  set  off. 

Besides  paying  his  debts  and  funeral  ex|)enses, 
John  D.  Smith  left  $8,750  in  money,  which  at 
his  death  was  taken  possession  of  by  Elizabeth 
([his  widow]),  and  by  her  on  May  10, 1877,  depos- 
ited to  her  individual  credit^  in  Second  National 
Bank  of  Hamilton,  where  it  remained  at  her 
death.  It  is  agreed  that  $650.00  of  said  sum  was 
her  separate  estate  (being  referred  to  in  the 
will),  and  it  is  withdrawn  from  controversy, 
leaving  balance  of  $8,100  in  bank  in  contro- 
versy. 

The  balance  of  John  D.  Smith's  personal  es- 
tate, consisting  of  horses,  gattle,  hogs,  farming 
utensils,  household  furniture,  grain  etc.,  was,  at 
John  D.  Smith's  death,  taken  possession  of  by 
the  widow  (Elizabeth),  and  retained  by  her  un- 
til her  death. 

Welliver,  when  appointed  administrator  of 
John  D.  Smith,  took  possession  of  the  same,  and 
had  the  same  appraised  and  sold  as  the  property 
of  John  D.  Smith,  the  entirp  ^  proceeos  being 
$2,359.89,  (which  was  the.  reasonable  value 
thereof),  and  now  in  hands  of  said  Welliver  as 
administrator.  Said  appraisement  and  sale  was 
made  against  the  protest  of  William  B.  Millikin, 
administrator  of  Elizabeth  Smith. 

Of  the  said  grain  sold  was  715  bushels  of  corn 
(sold  for  $250.25)  which  was  planted  after  the 
aeath  of  John  D^Smith,  on  the  real  estate  owned 
by  him,  and  devised  in  his  will,  by  a  tenant  to 


whom,  by  verbal  agreement,  before  his  death, 
John  D.  Smith  had  rented  the  farm  for  ISJl  on 
the  shares.  The  plowing  was  done  by  the  ten- 
ant before  John  D.  Smith's  death. 

The  above  are  all  the  facts  material  to  the  oon- 
troversv  between  the  above  named  parties,  and 
upon  the  above  facts,  it  is  by  agreement  of  all 
the  above  parties  submitted  to  uie  court  to  de- 
cide the  following  questions,  and  to  enter  judg- 
ment accordinglv  : 

I.  Is  P.  J.  B.  Welliver  administrator  with  the 
will  annexed  of  John  D.  Smith,  deceased,  or  is 
William  B.  Millikin^  administrator  of  Elisabeth 
Smith,  deceased,  entitled  to  have  possession  of 
said  personal  estate,  and  to  administer  upon  the 
same? 

II.  Is  William  B.  Millikin,  administrator  of 
Elizabeth  ^Smith,  entitled  to  have  paid  to  him 
out  of  said  estate  the  sum  of  five  hundred  dollars 
for  said  year's  support  of  said  Elizabeth  Smith? 

III.*  In  what  manner  and  proportion  and  to 
whom  ought  said  money,  proceeds  of  sale  of  per- 
sonal property  and  other  personal  estate,  be  dis- 
tributed and  paid  after  the  expenses  of  admin- 
istration have  been  first  paid,  and  after  payment 
of  taxes? 

The  will  of  John  D.  Smith,  dated  April  24, 
1876,  is  as  follows : 

I,  John  D.  Smith,  of  Reily  Township,  Butler 
County,  Ohio,  make  and  publish  this  my  last 
will  and  testament  as  follows,  to  wit :  I  direct 
that  my  funeral  expenses,  ana  all  just  debts  be 
paid  as  soon  after  mv  decease  as  possible.  The 
residue  of  my  estate,  Doth  real  and  personal,  that 
I  may  possess  at  my  decease,  I  give  and  benqueath 
to  m^  beloved  wife,  Elizabeth  Smith  during  her 
lifetime ;  she  to  have  full  possession,  manage- 
ment and  control  of  the  same,  with  the  privilege 
of  disposing  of  any  or  all  the  personal  property 
for  her  use,  together  with  all  the  proceeos  cf  the 
real  estate :  she  to  have  the  privilege  of  dispos- 
ing of  six  nundred  and  fifty  dollars  at  her  death 
to  whomsoever  she  may  see  fit  [being  the 
amount  received  from  her  father's  estatej;  the 
residue  of  my  estate  is  to  be  distributed  to  the 
heirs  of  my  side  of  the  house  in  such  portions  as 
she  may  direct  by  will  or  otherwise. 

In  witness,  whereof,  I,  John  D.  Smith,  the 
testator,  have  hereunto  set  mv  hand  ana  seal 
this  24th  day  of  April,  A.  D.  1875. 

his 
John  D.  X  Smith.     [Sbai^] 

mark. 

Signed,  sealed  and  acknowledged  in  the  pmB" 
ence  of  us,  who  subscribe  our  names  as  witnesses 
in  the  presence  of  the  testator  and  in  the  'pteB- 
ence  ofeach  other. 

Henry  A.  Cubbbbi.bt, 
Joseph  Welsb. 

The  second  case,  relating  to  the  real  estate, 
was  submitted  on  an  agreea  statement  of  £Kt% 
showing,  also,  that  John  D.  Smith,  at  his  death, 
was  seised  of  certain  parcels  of  real  ee^Ate,  all  at 
which,  except  85  acres  came  not  by  descent,  ds» 
vise  or  deed  of  gift,  and  that  Bliaabeth  Smith 
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iras  married  to  him  in  1889,  and  continued  his 
lawful  wife  until  his  death. 

The  court  of  common  pleas  adjudged : 

Ist.  That  the  personal  estate  should  be  ad- 
ministered and  distributed  by  the  personal  rep- 
resentative of  Jobn  D.  Smith. 

2d.  That  he  should  P^yto  the  personal  repre- 
sentative of  the  widow  #300,  which  it  was  agreed, 
is  a  reasonable  idlowance  for  her  jear's  support. 

8d.  That  he  should,  after  paying  to  the  ad- 
ministrator of  the  widow  saicT  sum  of  $650,  and 
taxes  Ac,  distribute  the  residue  to  the  brothers 
and  sisters,  and  their  legal  representatives,  of 
John  D.  :Smith. 

4th.  That  the  real  estate  vests  in  the  broth- 
ers and  sisters  and  their  legal  representatives. 

The  district  court  affirmed  these  judgments, 
except  as  to  the  amount  allowed  for  the  year's 
support  of  the  widow. 

Thomas  Millikin,  for  plaintiff  in  error. 
Jfoore  &  Moore,  for  defendant  in  error. 
Johnson,  J. 

llf  uch  of  the  argument  of  counsel,  as  well  as 
the  judgment  of  the  courts  below,  is  on  the  as- 
sumption that  Elizabeth  Smith,  the  widow,  took 
under  the  will  of  her  husband,  John  D.  Smith. 
This,  necessarily  involves  a  construction  of  the 
will,  to  determine  the  widow's  rights  thereun- 
der, and  the  rights  of  her  representatives. 

If,  however,  the  widow  dia  not  take  under  the 
"will,  expressly,  as  prescribed  by  the  statute  or 
impliedly,  by  such  acts  as  wouA  have  estopped 
her  from  denyine  such  election,  then  she  takes 
under  the  law.  If  the  latter  is  the  case,  it  be- 
comes immaterial  to  enouire  what  the  will 
^ould  have  given  her,  haa  she  taken  under  it. 

If  she  did  not  take  under  the  will,  the  law 
!fixes  her  rights. 

If  anv  provision  is  made  .  by  will,  for  a 
widow  of  the  testator,  it  is  the  duty  of  the  probate 
court,  forthwith  after  the  probate  of  the  will,  to 
issue  a  citation  to  the  widow,  to  appear  and 
make  her  election,  whether  she  will  take  such 

E revision,  or  be  endowed  of  the  lands  of  her  hus- 
and  This  election  is  to  be  made  within  one 
Seistr  from  the  date  of  service  of  the  citation  upon 
er.  It  must  be  made  tn  perdon^  and  in  the  pro- 
bate court,  except  when  a  commission  is  author- 
ized to  take  such  election.  It  is  to  be  made  af- 
ter an  explanation  of  her  rights  under  the  will, 
and  by  law  in  the  event  of  her  refusal,  and  is  to 
be  made  a  matter  of  record. 

'*  If  the  widow  shall  fail  to  make  such  election, 
she  shall  retain  her  dower,  and  such  diare  of  the 
personal  estate  of  her  husband  as  she  would  be 
entitled,  to  by  law,  in  case  her  husband  had  died 
intestate  leaving  children." 

To  determine  the  matters  in  controversy,  we 
must  first  ascertain  whether  Elizabeth  Smith 
took  under  the  will,  or  under  the  law. 

That  she  was  not  cited  before  the  probate 
oourt,  nor  her  election  made  a  matter  of  record, 
is  conceded.  .She  died  before  the  time  had  ex- 
pired in  which  she  could  have  elected,    gbe 


alone  could  elect.  It  is  a  personal  right. 
Neither  her  administrator  nor  ner  heirs  could 
make  it. 

But  it  is  claimed  that  although  she  did  not 
elect  as  prescribed  by  statute,  yet  she  in  fact  did 
so  elect,  and  that  her  rights  depend  on  the  terms 
of  the  will.  This  claim  is,  that  the  facts  agreed 
on  show  such  actual  election  as  would  have  es- 
topped her,  had  she  lived,  from  claiming  under 
the  law. 

The  facts  relied  on  for  this  purpose  are,  that 
during  the  time  she  survived  her  husband,  some 
five  months,  no  administrator  was  appointed, 
nor  was  any  claim  m^de  for  dower;  that  sue  paid 
the  debts  and  funeral  expenses ;  that  there  was 
left  some  $8,000  in  cash,  which  she  deposited  in 
bank,  in  her  own  name,  and  that  she  took  and 
retained  possession  of  the  personal  property  of 
her  husband,  consisting  of  stock  on  the  farm, 
farming  utensils  and  other  chattels.  She  dicL 
not  attempt  to  convert  any  of  this  propertv  to 
her  own  use,  nor  place  it  beyond  the  reach  of  an 
administrator  of  ner  husband's  estate,  when  one 
should  be  appointed.  Indeed,  every  dollar  of 
the  assets,  as  appears  by  the  agreed  statement, 
which  remainea  after  the  payment  of  debts  and 
funeral  expenses,  remainea  at  her  death,  within 
the  reach  of  the  representatives  of  her  husband. 
The  will  gave  her  a  power  of  sale  of  the  personal 

f)roperty.  and  the  right  to  the  proceeds  of  the 
iarm,  ana  an  absolute  disposal  of  $650,  the  amount 
received  from  her  father's  estate,  yet  she  exer- 
cised none  of  these  rights. 

The  acts  relied  on  are  by  no  means  conclu- 
sive. They  are  not  inconsistent  with  an  inten- 
tion to  elect,  when  cited,  to  take  under  the  law. 
They  are  such  acts  as  would  preserve  the  estate, 
intact  for  that  purpose.  This  may  have  been 
the  intention  of  the  widow. 

While  they  tend  to  prove  that  she  was  act- 
ing under  the  will,  they  are  not  so  inconsistent 
with  her  rights  under  the  law  as  to  estop  her 
from  claiming  under  the  law,  especiaHy  when 
only  a  few  months  had  elapsed  since  her  hus- 
band's death,  and  there  was  no  personal  repre- 
sentative df  tne  estate.  It  can  hanily  be  claimed, 
that  had  she  been  cited  to  appear  before  the 
court  to  make  her  election  after  doing  these  acts, 
she  would  have  been  denied  her  election. 

In  order  that  acts  of  a  widow  shall  be  regarded 
as  equivalent  to  an  election  to  waive  dower,  it  is 
essential  that  she  act  with  a  full  knowledge  of  all 
the  circumstances  and  of  her  rights,  and  it  must 
appear  that  she  intended  by  her  acts  to  elect  to 
take  the  provision  which  the  will  gave  her. 
These  acts  must  be  plain  and  unequivocal,  and  be 
done  with  a  full  knowledge  of  her  rights,  and  the 
condition  of  the  estate.  A  mere  acouiescence. 
without  a  deliberate  and  intelligent  cnoice,  will 
not  be  ah  election. 

1  Lead  Eq.  Cas.  Title  Election. 

Anderson's  Appeal,  36  Penn.  St.  476,  496. 

Bradford  v.  Kent,  43  Penn.  St.  474. 

English  V.  English,  6  Oreen,  ch.  604. 

O'DriscoU  v.  Koger,  2  Desaus,  295. 

Wake  V.  Wake,  1  Vesey,  Jr.  385. 
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Reynard  v.  Spence,  4  Beav.  103. 

Tooke  V.  Hardeman,  7  Geo.  20. 

Dixon  V.  McCue,  14  Grattan,  540. 

It  is  believed  no  case  can  be  found  where  the 
facts  are  held  sufficient  to  amount  to  an  election 
to  waive  the  widow's  rights  under  the  law,  un- 
less they  are  of  such  a  marked  character  and  of 
such  long  duration,  as  will  clearly  and  distinctly 
evince  a  purpose  to  take  the  provisions  of  the 
will,  and  to  operate  as  an  effectual  equitable  bar 
to  dower. 

Thus,  where  real  estate  was  devised  to  a  widow 
for  life,  remainder  in  fee  to  her  sons,  and  she  in 
fact,  took  under  the  will  and  occupied  the  prem- 
ises for  more  than  mteen  years,  she  was  estopped 
to  deny  her  election.  Thompson  v.  Hoop,  6  Ohio 
St.  480.  So  in  Bradford  v.  Kent,  43  Penn.  St. 
473,  it. was  held,  that  where  a  widow,  with  full 
knowledge  of  the  value  and  character  of  ^er  hus- 
band's estate,  receives  the  provision  made  for  her 
in  his  will,  she  cannot  after  seventeen  years,  claim 
that  she  did  not  intend  to  relinquish  her  dower. 

In  Stilley  V.  Folger,  14  Ohio,  610,  it  was  held: 
that  the  act  of  taking  possession  of  the  property 
within  the  time  limited  for  making  the  election 
was  not  an  election  under  the  will.  Indeed, 
it  is  said  in  that  case,  that  the  only  mode 
of  proving  an  election  is  by  the  record, 
unless  the  record  is  lost  or  destroved.  This 
decision  seems  at  variance  with  Thompson  v. 
^ook,  tupraj  and  numerous  other  cases,  where 
an  estoppel  in  paU  was  proven  and  held  effectu- 
al; but  as  applied  to  the  facts  of  the  case  then 
before  the  court,  where  the  acts  relied  on  to  cre- 
ate an  estoppel,  were  wiUiin  the  time  limited  by 
law  for  an  election  before  the  court,  and  when 
such  acts  did  not  amount  to  an  actual  conversion 
of  the  property,  there  is  no  inconsistency.  In 
all  the  cases  in  which  it  is  held  that  an  implied 
election  bars  dower,  the  acts  relied  on  are  long 
continued,  unequivocal,  and  inconsistent  with 
the  claim  for  dower. 

Reed  v.  Dickerman,  12  Pick.  146. 

Delay  v.  Verral,  1  Met.  57. 

Upshaw  V.  Upshaw,  2  Hen.  &  M.  381. 

Ambler  v.  Norton,  4  Hen.  &  M.  28. 

Clay  V.  Hart,  7  Dana,  1. 

Craig  V.  Walthall,  14  Grattan,  518. 

We  conclude,  therefore,  that  the  acts  relied  on 
as  an  election,  are  not  such  as  would  have  es- 
topped her,  had  she  been  cited  as  the  law  re- 
?[uires,  from  making  her  election  in  court  after  a 
uU  explanation  of  her  rights  under  the  will. 
These  acts  were  within  the  time  the  statute  gave 
her  to.  choose,  and  they  are  not  such  as  in  equity 
create  an  estoppel. 

The  widow  must  therefore  be  deemed  to  have 
failed  to  make  her  election  to  take  under  the 
will.  In  such  a  case  the  statute  says  she  shall 
retain  her  dower  and  such  share  of  the  personal 
estate  of  her  husband  as  she  would  be  entitled 
to,  had  her  husband  died  intestate,  leaving  chil- 
dren. 

The  judgments  of  the  courts  below  must  there- 
fore be  reversed,  and  a  judgment  rendered  in  ac- 
cordance with  the  foregoing  decision. 


As  to  the  real  estate : 

The  failure  of  the  widow  to  take  under  the 
will,,  left  the  real  estate  to  vest  in  the  devisees 
of  the  estate  in  remainder,  subiect  to  the  widow's 
dower.  Her  death  terminatea  her  right  to  have 
dower  assigned,  or  to  claim  any  share  of  the  ac- 
cruing rents  or  profits.  The  will  directs  that 
the  residue  of  the  estate  be  distributed  to  the 
testator's  heirs,  in  such  i)ortions  as  his  wife  may 
direct  by  will  or  otherwise.  She  died  without 
exercising  this  power.  Having  failed  to  make 
such  distribution,  the  devise  takes  effect  in  favor 
of  each  of  the  heirs,  or  his  legal  representatives 
in  equal  shares.  As  the  real  estate  vested  in 
the  residuary  devisees,  the  rents  and  profits  ac- 
cruing after  the  testator's  death  vest  in  them 
also.  This  settles  the  right  to  the  proceeds  of 
the  sale  of  the  crop  of  corn.  As  between  the 
personal  and  legal  representatives  of  John  D. 
Smith,  it  Ijelongs  to  the  latter,  but  as  the  plaint- 
itb  in  error  have  no  interest  in  this  claim,  the 
judgment  of  the  court  below,  in  regard  to  this 
item,  is  left  undisturbed. 

These  heirs  are  the  defendants  in  error  in 
the  second  above  case.  This  judgment  is  there- 
fore   affirmed. 

[This  case  will  appear  in  37  O.  S.] 
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CORPORATION — LOCATION — ^TAXATION 


SUPREME  COURT  OP  OHIO. 


Fbedbrigk  W.  Pelton,  Treasurer  of  Cuya- 
hoga County, 

V. 

Northern  Transportation  Company  of  Ohio. 


January  24, 1881. 

1.  A  oertificate  of  incorporation  which,  under  the 
■Utnte,  bpecifles  the  place  where  the  princl|MU  oAoe  of 
the  company  is  to  be  located,  is  conolosiTe  as  to  the  loea^ 
tion  of  such  office. 

2.  Such  o£Eloe  is  to  be  regarded  as  the  reaidenee  of  the 
corporation  within  the  meaning  of  the  4th  section  of  the 
tax  law  of  April  6, 1859,  as  amended  April  S,  1865  (8.  A  & 
756),  which  provides  that  certain  personal  property 
"  shall  be  entered  for  taxation  in  the  township  or  town 
in  which  the  person  to  be  charged  with  taxes  thareon. 
resides  at  the  time  of  listing  the  same  by  the  aaaesKur.** 

8.    A  corporation  whose  principal  office  ia  located  In  a. 
specified  township  and  without  the  limita  of  a  dty,  may. 
if  the  city  limits  oe  so  extended  as  to  include  the  site  of 
the  office,  remove  the  same  to  some  other  pari  of  the 
township  and  thus  avoid  ronnlcipal  taxation. 

4.  Steamboats,  and  articles  offnmiture  are  not  oau* 
merated  in  the  seventh  section  of  the  tax  law  of  April 
^,  18&9  (S.  A  C.  M42).  within  the  meaning  of  saotloin  4  of 
said  act  as  amended  April  8;  1866. 

5.  Personal  property  other  than  marehants'  and  man- 
ufacturers' stock,  or  articles  enumerated  in  the  7th  aection 
of  said  act  of  April  5,  1859,  or  personal  propartj  upon 
farms  and  real  property  not  in  towna,  subject  to  taxaaon 
in  the  county  where  the  owner  or  person  chaigeabla  with 
taxes  thereon  resides,  must  be  returned  and  taxed  in  tbe 
town  or  township  where  the  owner  resides. 

6.  Steamboats,  whose  home  p:  rt  ia  in  the  oonn^  wbevs 
the  olvner  resides,  are  subject  to  taxation  in  the  town- 
ship where  the  owner  resides  whether  such  owner  be  a 
natural  person  or  a  corporation. 

Error  to  the  Coart  of  (Tommon  Pleas  of  Cnyft- 
hoga  County.    Reserved  in  the  district  oofort 

The  Northern  Transportation  Gcmipan^,  a  cor- 
poration organized  unaer  the  lawaoL  this  State, 
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to  wit :  the  statute  of  April  2, 1859,  entitled  ^'an 
act  to  authorize  associations  of  persons  for  carry- 
ing freight  on  any  of  the  navigable  waters  of  the 
State  of  Ohio  ana  the  lakes  and  rivers  bordering^ 
thereon,"  brought  the  original  action  against  the 
plaintiff  in  error,  as  Treasurer  of  Cuyahoga 
County,  to  restrain  the  collection  of  certain  taxes 
then  upon  the  duplicate  in  his  hands  for  collec- 
tion. The  plaintiff,  for  the  year  1874,  had  listed, 
in  Brooklyn  Township,  Cuyahoga  County,  its 
property,  consisting  of  sixteen  steamboats  em- 

Eloyed  in  navigating  in  waters  between  Ogdens- 
urgh,  in  the  State  of  New  York,  and  Chicago,  in 
the  State  of  Illinois,  and  certain  other  personal 
property  situate  in  the  city  of  Cleveland  in  Cuy- 
ahoga County,  and  the  same  was  returned  for  tax- 
ation by  the  assessor  of  said  township  at  the  valu- 
ation of  $310,000.  The  property  so  returned  was 
J  laced  by  the  auditor  of  tne  county  uoon  the 
uplicate  and  assesssed  as  property  subject  to 
taxation  in  the  city  of  Cleveland,  a  taxing  dis- 
trict in  said  county  other  than  said  Township 
of  Brooklyn.  The  amount  of  taxes  so  assessed 
upon  said  property  was  $8,680.00 ;  whereas  the 
amount,  according  to  the  rate  of  taxation  in 
Brooklyn  Township,  would  have  been  $3,255.00. 
The  latter  sum  was  tendered,  but  the  treasurer 
refusing  to  accept  the  same,  in  full  payment  of 
the  taxes  on  said  property,  and  being  about  to 
compel  the  payment  of  the  former  sum,  the  orig- 
inal action  was  brought  to  restrain  the  rollection 
of  the  excess  over  the  sum  tendered  and  admitted 
to  be  due. 

In  the  court  of  common  pleas,  the  injunction 
as  prayed  for  was  decreed ;  whereupon,  on  the 
overruling  of  a  motion  for  a  new  trial,  all  the 
evidence  was  embodied  in  a  bill  of  exceptions ; 
and  on  error,  the  district  court  reserved  the  cause 
for  decision  in  this  court.  A  further  statement 
of  the  case  will  be  found  in  the  opinion. 

Heisley,  Weh  &  Wallace,  for  plaintiff  in  er- 
ror. 

F.  J.  Dickman,  for  defendant  in  error, 

MoIlvaine,  J. 

Was  the  property  of  the  Northern  Transporta- 
tion Company,  which  was  listed  for  taxation  in 
the  Township  of  Brooklyn,  subject  to  be  taxed  in 
the  adjoining  district  of  the  city  of  Cleveland,  or 
only  in  the  Towhship  of  Brooklyn,  both  taxing 
districts  being  in  the  County  of  Cuyahoga  ?  The 
listed  property  consisted  chiefly  of  sixteen 
steamboats,  owned  by  the  Transportation  Com- 
pany and  employed  in  navigation  on  waters  be- 
tween Ogdensburgh,  New  York,  and  Chicago,  Illi- 
nois, and  intermediate  ports,  including  the 
Krt  of  Cleveland,  the  home  port  of  the  vessels — 
ing  the  one  nearest  to  the  residence  of  the 
owner,  and  where  the  same  where  enrolled  and 
licensed  in  conformity  to  the  laws  of  Consress, 
in  Buch  case  made  and  pw>vided.  In  addition 
to  the  vess^  property  there  were  also  included 
among  the  listed  property,  the  <^ce  furniture 
and  other  articles  in  tne  office  of  the  company's 
agency,  in  the  city  of  Cleyeland. 


The  Transportation  Company  was  duly  organ- 
ized in  the  year  1860,  under  the  act  of  April  2dy 
1859,  (56  Ohio  L.  115),  which  authorized  any 
number  of  natural  persons,  not  less  than  five,  to 
become  a  body  corporate  for  the  purposes  named 
in  the  act,  by  making  and  acknowledging  a  cer- 
tificate to  be  recorded  by  the  Secretary  of  State, 
specifying,  among  other  things,  "  the  name  of 
tne  county  or  place  where  the  principal  office  of 
such  company  is  situate."  In  compliance  with 
this  requirement,  the  certificate  of  incorporation 
was  as  follows :  'That  the  place  where  the  princi- 
pal office  of  said  company  is  situated  is  Brooklyn, 
in  the  County  of  Cuyahoga  and  State  of  Ohio." 
The  office  so  designated  was  established  in  said 
Brooklyn  (Tovvnsnip)  at  the  residence  of  one 
Pel  ton,  where  it  remained  until  January,  1874. 
In  the  meantime,  the  limits  of  the  city  of  Cleve- 
land were  so  extended  as  to  include  the  residence 
of  Pelton,  whereupon,  the  stockholders  of  the 
company,  at  their  annual  meeting  in  January, 
1874,  ordered  that  the  principal  office  of  the 
company  should  be  removed  to  the  house  of  one 
D.  W.  Iloyt,  situate  in  said  Brooklyn  Township, 
but  without  the  limits  of  the  city  of  Cleveland, 
which  was  done  accordingly ;  since  which  timie, 
the  annual  meetings  of  the  stockholders  and  the 
election  of  officers  have  taken  place  at  the  resi- 
dence of  said  Hoyt,  who,  at  the  date  of  listing  the 
property  for  taxation,  was  vice-president  of  the 
company,  and  who,  as  the  specially  authorized 
agent  of  the  company,  returned  its  personal 
property  for  taxation  to  the  assessor  of  said 
township.  Aside  from  the  holding  of  the  annual 
stockholders'  meetings,  the  election  of  officers  o£ 
tfie  corporation  and  the  listing  of  property 
for  taxation  from  year  to  year,  the  record  does 
not  show  any  other  business  done  at  the  office  in 
Brooklyn..  It  does  appear,  however,  that  the 
aflTairs  and  business  of  the  company  are  managed 
chiefly  by  agents  in  the  cities  of  Chicago,  Og* 
densburgh,  Cleveland  and  at  othel*  ports  where  its 
steamboats  are  accustomed  to  enter,  and  that  its 
principal  accounting  office  is  at  St..  Albans,  in 
the  State  of  Vermont,  where  the  president  of  the 
company  resides,  and  the  office  of  its  directors  is 
located. 

Upon  this  state  of  facts,  several  questions,  in- 
volved in  the  determination  of  the  case,,  arise. 

For  many  purposes,  a  corporation,  is  regarded 
as  having  a  residence — a  certain  and  fix^d.  domi* 
cil.  In  this  State,  where  corporations  are  re- 
quired to  designate,  in  their  certificates  of  incor- 
poration,  the  place  of  the  principal  office,  such, 
office  is  the  domicil  or  residence  of  the  corporar 
tion.  The  principal  office  of  a  corporation^ 
which  constitutes  its  residence  or  domicil,  is  not 
to  be  determined  by  the  amount  of  business 
transacted  here  or  there,  but  by  the  place  design 
nated  in  the  certificate.  True,  several  offices 
may  be  established  at  the  place  specified  in  the 
certificate,  as  it  is  sufficient,  under  this  statutOi 
to  specify  the  "  county  or  place."  But  where  a 
single  office  is  established  m  the  county  or  town- 
ship, or  city,  or  other  place  desiffnated,  no  fur- 
ther inquiry,  as  to  the  identity  of  the  principal 
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office,  is  admissible.  And  as  the  statute  does  not 
require  the  office  building  to  be  specified,  it  is 
competent  for  the  corporation  to  transfer  its 
principal  office  from  one  building  to  another, 
within  the  specified  county  or  place,  whenever 
its  own  convenience  or  advantage  may  be  sub- 
served. No  doubt  the  exact  location  of  the  of- 
fice should  be  open  and  notorious,  so  that  a  secret 
or  fraudulent  removal  would  not  avail  any  pur- 
pose, yet  the  particular  motive  in  making  the 
change  is  not  material,  as  for  instance,  whether 
it  was  done  to  avoid  taxation.  If  a  natural  per- 
son may  change  his  residence  for  such  purpose, 
{and  of  this  tnere  can  be  no  doubt),  we  see  no 
reason  why  a  corporation  may  not  do  the  same. 
Such  removal  is  not  a  fraud  against  tax  laws  un- 
less so  declared  by  express  legislation. 

In  the  case  of  Western  Transportation  Com- 
pany V.  Shea,  19  N.  Y.  408,  which  was  sipiilar  to 
the  present  in  many  of  its  facts,  it  was  held, 
that  the  organic  certificate  of  a  corporation,  in 
which  it  was  required  to  designate  the  city  or 
town  and  county  in  which  the  principal  office 
for  the  management  of  the  affitirs  of  the  company 
was  to  be  situated,  was  conclusive  as  to  the  loca- 
tion therein  designated  as  that  of  the  principal 
office  of  the  company.  In  that  case,  the  question 
arose  under  a  statute  which  provided  that  ''  all 
the  personal  estate  of  every  incorporated  company, 
liable  to  taxation  on  its  capital,  shall  be  assessed 
ih  the  town  or  ward  where  the  principal  office 
or  place  for  transacting  the  financial  concerns  of 
the  company  shall  be,"  and  in  the  opinion,  Judge 
fielden  well  said,  ^*  It  is  not  important  that  a 
corporation  should  be  taxed  where  it  does  the 
greatest  amount  of  its  business ;  but  it  is  impor- 
tant that  the  place  where  it  is  liable  to  be  taxed 
should  be  known."  In  that  case,  Tonawanda,  a 
flmall  village  in  the  vicinity  of  the  city  of  Bufiklo, 
was  designated  as  the  place  of  the  principal  office. 
The  fact  was  that  se  veral  places,  especially  Bufialo, 
had  priority  over  Tonawanda  as  principal  locali- 
ties for  the  business  of  the  company,  and  it 
seems  to  have  been  conceded,  that  the  office  was 
located  at  Tonawanda  to  avoid  taxation  in  Buf- 
falo. In  relation  to  this  fact,  the  court  said. 
''  But  it  is  no  more  inequitable  or  immoral  for  a 
corporation  to  do  this,  than  for  an  individual  to 
do  substantially  the  same.  A  person  may  keep 
his  office  in  Buffalo  and  transact  business  there 
to  an  unlimited  amount,  enjoying  all  the  facili- 
ties and  advantages  which  tne  enterprise  and 
the  expenditures  of  the  city  have  afforded,  and 
yet  by  residing  without  the  city-bounds  avoid 
All  municipal  taxation.  When  this  shall  be 
practiced,  either  by  individuals  or  corporations 
to  an  extent  which  renders  it  a  serious  evil,  it 
will  be  for  the  legislature  to  interfere.^' 

The  statutory  provisions  governing  this  case 
are  found  in  section  four  of  the  act  of  April  6, 
1859,  as  amended  April  8,  1865.  (S.  &  S.  756). 
The  first  part  of  this  section  designates  the  per- 
sons who  shall  list  property  for  taxation:  out 
as  no  question  is  made  as  to  the  listing  oi  the 
property  of  the  Northern  Transportation  Com- 
pany, we  will  quote  only  the  latter  part  of  the 


section  which  prescribes  the  township  and  town 
where  property  shall  be  entered  and  taxed. 
'*  And  an  reid  property,  and  merchants  and  man- 
ufacturers stocK,  and  all  the  articles  enumerated 
in  the  seventh  section  of  this  act,  and  all  per- 
sonal property  upon  farms  and  real  property  not 
in  towns,  shall  be  returned  for  taxation,  and 
taxed  in  the  township  and  towa  in  which  it  is 
situated;  all  shares  of  stock  in  any  national 
bank  located  within  this  State,  whether  held 
or  owned  by  residents  or  non-residents  of  this 
State,  shall  "be  listed  for  taxation  and  taxed  in 
the  city,  town  and  township  in  which  the  bank 
is  locat^ ;  and  all  other  personal  property,  mon- 
eys, credits  or  effects,  shall  be  entered  for  taxa- 
tion in  the  township  and  town  in  which  the  per- 
son to  be  charged  with  taxes  thereon  resided  at 
the  time  of  listing  the  same  by  the  assessor,  if 
such  person  reside  within  the  county  in  which 
such  propertv,  moneys  or  effects  were  listed,  if 
not,  then  such  property,  moneys  and  effects  shall 
be  entered  for  taxation,  and  taxed  in  the  town 
and  township  where  it  was  situated  when 
listed." 

Section  7,  to  which  reference  is  made,  is  as  fol- 
lows: 

"Section  VII.  Such  statement  shall  truly 
and  distinctly  set  forth, 

First — ^The  number  of  horses,  and  the  value 
thereof. 

Second-r-The  number  of  neat  cattle,  and  the 
value  thereof. 

Third — ^The  number  of  mules  and  asses,  and 
the  value  thereof. 

Fourth — ^The  number  of  sheep,  and  the  valae 
thereof. 

Fifth— The  numer  of  hogs,  and  the  value 
thereof. 

Sixth — Every  pleasure  carriage  of  whatsoever 
kind,  and  the  value  thereof. 

Seventh— The  total  value  of  all  other  articles 
of  personal  property  which  such  person  is,  by 
this  act,  reouired  to  list :  provided,  that  if  sucn 
person  shall  exhibit  to  the  assessor  the  animals 
or  other  articles  of  personal  property  above  enu- 
merated, the  value  of  such  property  so  exhibited 
may  be  omitted  in  such  statement,  and  the  as- 
sessor shall,  in  such  cases,  determine  their  value 
without  requiring  the  oath  of  the  person  mak- 
ing such  statement  as  to  the  value  thereof,  and 
such  person  shall  in  that  case  be  required  only 
to  maxe  oath  or  affirmation  to  the  value  of  the 
remainder  of  the  personal  property  which  he  is 
required  to  list. 

Eighth — Every  gold  and  silver  watch,  and  the 
value  thereof. 

Ninth — Every  pianoforte,  and  the  value 
thereof. 

Tenth— The  value  of  the  goods  and  merchan- 
dise which  such  person  is  required  to  list  as  a 
merchant. 

Eleventh — ^The  value  of  the  property  of  which 
such  person  is  required  to  list  as  a  banker,  bro- 
ker, or  stock  jobber. 

Twelfth— The  value  of  the  materials  and  man- 
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ufiEu^tured  articles  which  such  person  is  required 
to  list  as  a  manufacturer. 

Thirteenth — The  value  of  moneys  and  credits 
required  to  be  listed,  including  all  balances  of 
book  acqounts. 

Fourteenth — ^The  value  of  the  moneys  invested 
in  bonds,  stocks,  jointnstock  companies,  or  other* 
wise,  which  such  person  is  by  this  act  required  to 
list." 

(8.  A  C.  1442.) 

The  property  of  the  Transportation  Company 
was  properly  listed  and  included  in  the  state- 
ment under  the  7th  clause  or  sub-division  of 
section  seven.  It  is  very  clear,  that  steamboats 
and  office  furniture  are  articles  not  enumerated 
in  the  7th  section,  although  embraced  within 
the  general  description  of  property  contained  in 
the  7th  clause. 

It  therefore  follows,  that  inasmuch  as  this 
property  was  not  *'  merchants  or  manufacturers 
stock,*'  or  "{>ersonal  proj^rty  on  farms  and  real 

Etoperty  not  in  towns,"  it  was  not  required  to 
e  returned  or  taxed  in  the  township  or  town  in 
which  it  was  situated,  as  provided  in  first  part  of 
4th  section  above  quoted.  On  the  other  hand,  if 
it  be  conceded,  as  is  claimed  by  plaintiff  in  er- 
ror, that  the  situs  of  this  property  was  in  the  city 
of  Cleveland,  still,  being  other  personal  property 
thaif  merchants  and  manufacturing  stock,  or  ar- 
ticles enumerated  in  .the  7th  section  of  said  act,  or 
personal  property  on  farms  or  real  property  not 
m  towns^  it  is  clear^  under  the  last  clause  of  said 
section  four,  that  it  was  properly  returned  by 
the  assessor  anti  should  have  heen  taxed  in  the 
township,  ''  in  which  the  person  to  be  charged 
with  taxes  thereon  resioed,"  namely  in  the 
Township  (^Brooklyn — it  being  uncontroverted, 
that  the  Transpottation  Company  was  the  per- 
son to  be  charged  with  taxes  thereon,  and  as  was 
above  shown,  the  residence  of  the  company  was 
in  the  same  county  where  the  property  was 
listed  for  taxation. 

In  thus  deciding  this  case,  we  have  been 
gnided  solely  by  the  statute,  without  calling  to 
aid  the  familiar  doctrine  of  the  common  law, 
that  the  silus  of  personal  property  follows  that  of 
the  owner;  for  we  admit,  that  if  the  owner  had 
not  resided  in  Cujahoga  County,  the  result 
would  have  been  different.  And  on  the  other 
liand,  if  the  nlua  of  the  property  had  b^en  in  an- 
other county,  subject  to  be  listed  and  taxed  there 
under  the  statute,  the  residence  of  the  owner  in 
'Cuyahogfi  Counter  would  not  have  given  the  lat- 
ter county  any  right  whatever  to  tax  it.  The 
iresidence  of  the  owner  in  any  particular  tlixing 
district  fixes  the  place  where  its  personal  property 
is  subject  to  taxation  only  in  case  the  property 
isreouiredto  be  listed  in  the  same  county;  in 
whion  cas^i  if  the  property  be  other  than  mer- 
ohants  or  manufacturers  stock,  articles  enumerat- 
ed in  said  seventh  section,  or  personal  property  on 
Janns  or  on  real  property  jnot  in  towns,  it  must 
be  taxed  in  the  district  en  the  owner's  residence, 
otherwise  it  must  be  taxed  where  it  is  situated 

We  fiilly  agree  with  counsel  for  plaintiff  in 
lanor,  and  the  authorities  cited  by  themy  that 


the  situa  of  personal  property,  for  the  purposes  of 
taxation,  does  not  follow  the  domicil  pf  the 
owtier,  unless  so  provided  by  local  law.  And  we 
further  agree  witn  them,  that  the  sUus  of  steam- 
boats, navigating  waters  within  and  bordering 
upon  different  States,  is  that  of  the  home  port, 
which  is  ascertained  by  the  residence  of  the 
owners,  and  is  the  port  of  enrollment  and  regis- 
tration. And,  of  course,  if  personal  property,  by 
local  laws^  be  made  subject  to  taxation  in  the 
district  ot  its  mhM,  steamboats  would  be  taxed  in 
the  district  of  the  home  port.  But,  by  our  stat- 
ute, if  the  home  port  be  in  the  same  county 
where  the  owner  resides,  then  they  are  subject 
to  taxation  in  the  township  or  town  of  the 
owner's  domicil. 

Judgment  affirmed. 

[This  case  will  appear  in  37  0.  S.] 


♦  • » 


PRACTICE— AVERMENT    OP    VIOLATION 

OF  STATUTE. 


SUPREME  COURT  OF  OHIO. 


OsHE  V.  The  State. 


Cain  v.  The  State. 


January  31, 1882. 

1.  The  Act  to  review  and  oonsoUdate  the  general  stat- 
ntee  of  the  State,  embodied  in  the  Reviaed  SUtatea,  ia  not 
void  aa  being  in  oonfliot  with  Section  16,  Article  2,  of  the 
oonatitation. 

2.  The  oflbnae  detdned  in  Section  0042,  of  the  Reviaed 
Statatea,  oonaiata  in  the  keqffingof  a  place,  where  thebna- 
ineea  of  the  unlawful  aale  of  liquor  is  carried  on ;  and 
the  section  is  not  unoonatitutional  in  not  lequiring  auoh 
place  to  be  one  of  public  reaort. 

3.  In  an  indictment  under  aald  section,  it  ia  a  Bufll« 
oient  deacription  of  the  unlawful  aalea  to  aver  that  they 
were  made  ^in  violation  of  Section  aixty-nine  hundred 
and  forty-one,  of  the  Revised  Statutea  of  Ohio;"  and 
the  reference  to  the  section  must  be  understood  aa  refer- 
ring to  the  section  then  in  force. 

Motion  for  leave  to  file  petitions  in  error  to  re- 
verse the  judgments  of  the  District  Court  of 
Muskingum  County. 

The  plaintiffi  in  error.  Charles  Oshe  and  Ter- 
rence  Cain,  were  severally  indicted,  under  sec- 
tion 6942  of  the  Revised  Statutes,  as  keepers  of 
places  where  intoxicating  liquors  were  sold  in 
violation  of  law.  The  indictments  were  sever- 
ally demurred  to.  The  demurrers  having  been 
overruled,  Oshe  pleaded  guilty  and  was  sen- 
tenced by  the  court*  and  Gain  on  a  plea  of  not 
guilty  was  convictea  and  sentenced. 

On  error,  the  district  court  affirmed  the  sen- 
tence in  each  case. 

Leave  is  now  asked  to  file  {>etitions  in  error 
in  this  court,  to  reverse  the  judgments  of  the 
court  below.    The  cases  are  submitted  together. 

G.  L.  Phillips  and  Hollingsworth  &  McDer- 
mott,  for  Cain. 

Southard  ft  Southard  and  C.  A.  Beard,  for 
Oshe. 

A.  W.  Train  .for  the  Stote. 
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Whitb,  J. 

On  these  applications  there  are  only  three 
questions  we  deem  it  necessary  to  notice. 

1.  It  is  contended  that  the  Act  to  revise  and . 
consolidate  the  general  statutes  of  the  State, 
embodied  in  the  Kevised  Statutes,  is  void  as  be- 
ing in  conflict  with  Sec.  16  of  Article  2  of  the 
Constitution.  Tlie  provision  of  the  section  with 
which  the  Act  is  claimed  to  conflict  is  as  fol- 
lows :  '*  No  bill  shall  contain  more  than  one  sub> 
ject,  which  shall  be  clearl}[  expressed  in  its 
title."  The  view  taken  of  this  question  by  the 
Commissioners  for  the  revision  is  found  on  pa^e 
7  of  the  preface  to  the  Revised  Statutes;  and  this 
view  is  sustained  by  several  decisions  of  this 
court. 

In  Pine, 9.  Nicholson,  (6  Ohio  8.  176)  it  is  de- 
clared that  this  provision  was  incorporated  into 
the  Constitution  for  the  purpose  of  making  it  a 
permanent  rule  of  the  two  Houses,  and  to  ope- 
rate only  upon  bills  in  their  progress  through 
the  General  Assembly.  That  it  is  directory 
onlv,  and  the  supervision  of  its  observance  must 
be  left  to  that  bod^.  This  doctrine  was  subse- 
quently affirmed  m  the  State  ^.r  rd.  v.  Covington, 
29  Ohio  S.  142.  The  first  ground  of  error  relied 
on  is*  therefore,  without  foundation. 

2.  Section  6942  of  the  Revised  Statutes  on 
which  the  indictments  are  founded  is  as  follows : 
'*  A  keeper  of  a  place  where  intoxicating  liquors 
are  sold  in  violation  oflawshall  be  fined  not  more 
than  one  hundred  nor  less  than  fifty  dollars,  or 
imprisoned  not  more  than  thirty  nor  less  than 
ten  days,  or  both ;  and,  upon  conviction  of  such 
keeper,  the  place  where  such  liquor  is  sold  shall 
be  aeemed  to  be  a  common  nuisance,  and  the 
court  shall  order  him  to  shut  up  and  abate  the 
same,  unless  he  make  it  appear  to  the  court  that 
he  does  not  then  sell  liquor  therein  in  violation 
of  law.    *    *    *" 

It  is  claimed  that  this  section  is  unconstitu- 
tional inasmuch  as  it  does  not  require  as  did  the 
Act  of  May  1,  1854,  (S.  <fe  C.  1431)  the  place 
where  the  liquor  is  sold  to  be  a  place  of  '*  public 
resort."  It  is  also  claimed  that  without  this 
(qualification  in  defining  the  offense,  the  section 
is  no  morcj  in  effect,  than  adding  a  double  pun- 
ishment to  the  offense  defined  in  section  d941. 
Neither  of  tliesc  positions  is  tenable.  Section 
6941  operates  only  ooi  the  individual  sales  there- 
in described,  and  makes  such  sales  unlawful  by 
whomsoever  made.  The  offense  defined  in  Sec. 
6942,  above  quoted,  consists  in  the  keeping  of  a 
place  where  the  unlawful  sale  of  liquor  is  carried 
on  as  a  business. 

The  section  operates  in  the  first  place  to  pun- 
ish the  keeper;  and  after  his  conviction  to  re- 
quire, in  the  mode  prescribed,  th^  bnlawful  busi- 
ness to  be  abated  as  a  common  nuisance. 

In  the  argument  foi;  the  plaintiffs  in  error^the 
power  of  the  legislature  to  prohibit  the  making 
of  individual  sales  as  described  in  Sec.  6941  is- 
adroitted.  Upon  the  same  principle  it  is  equally 
competent  to  prohibit  the  keepimj  of  a  place  where 
such  sales  are  habitually  made  as  a  business. 

8.    The  indictment  in  the  case  of  Cain  is*  in 


th^  form  approved  in  Miller  v.  The  State,  (3  Ohio* 
S.  475)  an<T  in  Kern  v.  The  State,  (7  Ohio  S.  411), 
except  that  instead  of  averring  that  the  sales 
were  made  in  violation  of  the  Act  named  in  those 
cases,  it  is  averred  that  they  were  made  ^'  in 
violation  of  section  sixty-nine  hundred  and  foty- 
one  (6941),  of  the  Revised  Statutes  of  Ohio,  as 
amended  March  9th,  1880."  Under  the  rule  of 
the  cases  last  cited  the  averment  is  sufficient; 
but  under  it  no  sales  can  be  proved  that  are  not 
within  the  inhibition  of  the  section. 

In  Oshe's  case  the  averment  that  the  place 
where  the  liquors  were  sold  was  a  place  of  '*  pub* 
lie  resort "  is  omitted,  nor  is  Sec.  6941  refer- 
red to  as  beinff  amended  March  9th.  1880.  The 
averment  is  that  the  sales  were  made  "  in  viola- 
tion of  law,  to  wit.  in  violation  of  section  sixty- 
nine  hundred  ana  forty-one  (6941)  of  the  Re- 
vised Statutes  of  Ohio."  *  The  time  laid  for  the 
commission  of  the  offense  is  subsequent  to  the 
passage  of  the  section  as  amended.  In  other 
respects  the  indictments  are  alike. 

At  the  time  of  the  passage  of  the  amended  sec- 
tion it  took  the  place  of  the  original  section  in 
the  revision,  ancl  was  thereafter  the  only  section 
6941  of  the  Revised  Statutes  in  force.  The  refer- 
ence in  the  indictment,  therefore,  to  that  sec- 
tion of  the  Revised  Statutes  must  be  understood 
as  referring  to  the  section  then  in  force.  Brigel 
V.  Starbuck,  14  Ohio  S.  285. 

For  these  reasons  we  think  the  indictments 
are  sufficient,  and  the  motions  must  be  over- 
ruled. 

[This  case  will  appear  in  37  0.  S.] 
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FOR  ORAL  AROUMEXT. 

Febnisr>'  ISth—Xo.  050.  J.  H.  Deverenx  et  a1.  r.  Hagh 
J.  Jewett/ Trustee,  <tc.,  et  al.  No.  053.  Ohio  ex  rel.  At- 
torney Geueml  v.  William  H.  Vnuderblt  et  al.  Quo  War- 
rauto* 

February  23d~No.  6.  Shorten  v.  Drake  et  a).  No.  80. 
Pitta,  Gniliaui  «t  Co.  v,  Fogleaong. 

February  23cl— No  704.  EUaa  Sims  et  al.  v.  The  Brook- 
lyn Street  Railroad  et  al. 

February  24th— No.  28.  Pittsburgh,  Cincinnati  A  St. 
Louis  K'v  Co.  V,  Anderson.  No.  24.  Same  v,  Sbusa. 
No.  73.    Same  r.  McMillan. 

March  Ist—No.  83.  Little  r.  Eureka  Fire  and  Marine 
Insurance  Co.  No.  34.  Roland  v,  Meader  Furniture 
Company. 

March  2cl— No.  18.  Marietta  A  Cincinnati  Railroad 
Company  v.  Western  Union  Telegraph  Company. 

l^Iarch  3d— No.  37.  Phoenix  Insurance  Company  «• 
Priest,  adm'r,  etc.    No.  30.    Morris  et  al.  v.  Williams. 

MarSfr  8th— No.  40.  Crabill,  ex'r  v.  Marsh.  No.  60. 
City  of  I  ronton  r.  Kelley  and  wife. 

'  "Mitrch  '0th— No.  7.  Dawson  v.  Ohio  and  J.  B.  Koch. 
No.  74.  Ohio  ex  rel.  Dawson  et  al.  v.  Board  of  Education 
of  Wooster. 

March  10th— No.  46.  Williams  v.  Pomeroy  Goal  Com- 
pany. 
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COLUMBUS,  OHIO, 


FEB.  23,  1882. 


Hon.  D.  M.  Wilsox,  a  well-known  lawyer  of 
the  Western  Reserve,  died  at  Youngstown,  the 
11th  of  this  month,  aged  (K)  years.  Mr.  Wilson 
was  well  known  throughout  the  state,  having 
occupied  several  offices  of  prominence  and  trust, 
and  was  an  active  member  of  the  last  Con- 
stitutional Convention. 


♦ » »' 


Ex-JuooE  Charles  Fox,  who  recently  died  in 
Cincinnati,  was,  at  the  time  of  his  death,  the 
oldest  member  of  the  Ohio  bar.  His  many  years 
of  labor  in  the  walks  of  the  profession  oovered 
many  interesting  periods  in  the  country's  history, 
and  we  trust  at  an  early  day  to  be  able  to  pub- 
lish an  outline  of  the  life  and  services  of  Judge 
Fox,  as  we  feel  such  would  be  of  great  interest 
to  the  profession. 


♦  ♦» 


The  Supreme  Court  after  a  week's  recess,  met 
last  Thursday,  all  the  judges  being  present,  to 
hear  oral  argument,  in  the  cases  involving  the 
question  of  the  right  of  the  Cleveland,  Columbus, 
Cincinnati  and  Indianapolis  Railway  Company, 
and  the  Cincinnati,  Hamilton  and  Dayton  Rail* 
road  Company,  consolidating,  as  was  in  process 
of  consummation  last  October,  when  stayed  by  in- 
junction gotten  out  by  Hugh  J.  Jewett  and  R. 
Suydam  Grant.  The  latter  were  represented  by 
Attorney  General  Nash,  B.  H.  Bristow,  Aaron  F. 
Perry,  E.  A.  Ferguson,  and  Hon  H.  J.  Booth. 
The .  Vanderbilt-Devereux  party  were  repre- 
sented by  Messrs.  Harrison,  01ds.&  Marsh  of  this 
city,  Rufus  P.  Ranney  and  Judge  Burke  of  Cleve- 
land|  and  H.  J.  Glidden,  of  Cincinnati.  The  ar- 
guments were  masterly  and  exhaustive  from  both 
stand-points,  and  attracted  no  little  attention. 
The  decision  of  the  court  on  the  questions  in- 
volved, will  be  anxiously  awaited  by  the  public 
generidly,  and  the  railway  magnates  in  particu- 
lar. 


•♦-^ 


QUiERE? 
Marysville,  0.,  Feb.  15th,  1882. 
Editors  Ohio  Law  Journal  : 

I  would  like  to  have  the  following  question 
answered  by  you  or  some  of  your  subscribers: 

"  Has  the  Probate  Court  power  to  appoint  a 
gia^rdian  of  the  person  and  ppperty  of  one  who 
is  monomaniac  on  the  subject  of  bis  wife's  chas- 


tity, and  perfectly  sane  on  all  other  questions." 

B. 

We  presume  it  is  within  the  province  and 
power  of  the  Probate  Court,  when  satisfied,  after 
careful  examination  of  the  case,  of  the  necessity 
thereof,  to  provide  for  the  care  and  protection  of  a 
person  who,  from  any  cause  whatever,  has  become 
incapacitated  for  the  performance  of  the  duties 
incumbent  upon  him  in  his  business,  or,  in  the 
judgment  of  the  court,  unable  to  properly  care 
for  himself  or  his  property. 


RIGHT  OF  COUNSEL  TO  REPRESENT 
PROSECUTING  WITNESS  IN  CRIMINAL 
CASES. 


Feb.  17,  1882. 


Editors  Ohio  Law  Journal  : 


The  true  question  presented  by  *'G."  in  No. 
24  is — how  far  shall  the  aggressive  tendencies 
of  debatable  discretion  in  our  courts  be  ex* 
tended?  And  this  constantly  arises  in  practice. 
As  presented,  it  would  seem  to  be  not  at  all  diffi- 
cult. It  and  many  kindred  questions  relating 
to  the  amenities  and  rights  properly  existing 
between  court  and  bar,  ought  to  be  promptly  met 
and  emphatically,  though  respectfully,  acted 
upon.  The  growing  encroachments  of  our  courts 
upon  the  dignity,  personal  respect  and  sense  of 
right  of  the  attorney,  are  so  many  weapons  of 
danger  against  both  his  honorable  standing  and 
his  successful  practice. 

It  would  seem  that  he,  whose  life  had  been 
endangered,  had  an  interest  in  the  prosecution 
above  and  beyond  community  at  large,  which, 
although  he  was  assured  of  the  services  of  the 
Prosecuting  Attorney,  entitled  him,  at  his  own 
expense,  to  procure  to  his  persottal  satisfaction, 
further  assistance.  And  when  and  where  has  it 
been  ascertained  that  a  lawyer's  admission,  af- 
ter  years  of  time  and  preparation  and  at  great 
outlay,  to  practice,  was  after  all,  only  partial 
and  subject  to  the  whim,  or  perhaps  worse,  of  an- 
other who  may  or  may  not  be  the  better  lawyer, 
but  who  by  political  accident  merely  and  with- 
out test  of  either  worth  or  ability,  happens  to 
hold  the  office  of  Judge. 

But  the  tendency  constantly  increases  in  favor 
of  a  pure  personalty  and  ''My  Court  "-ism. 
Just  the  other  day,  another  court  having  read 
''  6."  and  in  greedy  haste  to  fly  to  the  phalanx 
of  this  new  usurpation,  upon  a  purposely  pre- 
pared presentation  of  the  same  question-^made 
the  same  holding. 
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Is  it  not  in  fact,  a  more  and  more  glaring 
necessity,  that  in  simple  self-defence  the  bar 
must  with  vigor  repel  the  ever  growing  and  ad- 
vancing Attacks  which  have  respect  for  neither 
ability  as  a  lawyer  npr  manhood  as  a  citizen. 
Shall  arbitrary  one-man-ism  rule  our  courts  ?  Or, 
while  their  rightful  power  and  proper  dignity 
should  be  the  just  pride  and  respectful  venera- 
tion of  every  attorney,  is  it  not  also  to  be  re- 
membered that  the  lawyer  has  his  rights,  just 
as  sacredly  to  be  guarded. 

The  Prosecuting  Attorney  had  the  undoubted 
charge  and  responsibility  of  the  case,  and  it  may 
be  that  he  might  have  objected  to  sh&ring  it, 
but  the  court,  not  being  applied  to  for  an  ap- 
piointment-r-and,  not  being  called  upon  by  any 
proper  person  to  interfere— had  no  right  to  do  so, 
and  its  action  was  simply  a  gratuitous  insult 
and  outrage  upon  the  rights  of  the  attorney  em- 
ployed, as  assured  to  him  from  a  higher  and  only 
oourt  having  the  power,  and  of  which  the  Legis- 
lature could  not  either  directly  or  indirectly  di- 
rect him,  except  upon  case  made  against  him. 

We  say  again,  these  tendencies  are  growing. 
They  are  not  entirely*  new.  There  have  been 
still  greater  outrages,  tliey  are  not  simple  errors, 
upon  both  attorney  and  client.  There  have  been 
cases  wheA  courts  have  absolutely  refused  the 
appoiiTtment  of  4)ounsel  chosen  by  the  defendant 
at  he  hhs  the  clear  constitutional  right  to  do, 
and  where  the  courts  have  even  against  the  de- 
fendant's remonstrance,  appointed  in  the  same 
oases,  other  counsel  whom  defendant  refused  to 
acknowledge  or  consult  But  there  are  other 
growing  abuses  of  the  utterly  arbitrary  powers 
assumed  by  our  courts,  the  result  of  this  supposed 
personal  court  ownership  which  in  self  protection 
deiiuuid  the  prompt  throttling  of  the  attempted 
swallowing  of  justice  in  the  individualism  of  the 
Judge. 

Inhere  are  many  crying  evils  degrading  to  the 
practicing  lawyer  and  full  of  injustice  and  overt 
wrong  to  the  client,  that  are  only  to  be  averted 
by  an  avowed  condemnation  from  the  bar. 

Look  at  one  now  common  assumption,  though 
beginning  only  by  agreement  of  parties  in  spec- 
ified instances  as  being  just  then  and  there  con- 
venient, but  now  usurped  as  a  discretion  of  the 
oourt.  It  is  bad  enough  when  it  is  said  among 
the  people—**  No  use  to  employ  him,  I  would 
rather  have  him,  but  the  Judge  won't  Id  him 
win"— but  when  you  add  to  this  as  a  matter  of 
tacif  that  the  court  won't  let  the  case  be  tried  as 
the  attorney  feels  it  should  be,  then,  is  it  not 


bad  indeed?  Whence  comes  the  wisdom,  or  the 
power,  that  enables  and  authoriies  a  court  to 
say  that  to  the  satisfaction  of  the  attorney's  con- 
science he  can  discharge  his  duty  to  his  client 
in  either  a  civil  or  criminal  case  in  any  fixed 
limitation  of  minutes? 

It  would  seem  that  so  long  as  an  attorney, 
without  repetition  and  not  straying  from,  in  the 
honest  discharge  of  a  sworn  duty,  seeks  to  per- 
form it,  he  should  be  the  judge,  and  the  court 
should  lend  him  every  aid  instead  of  as  in  very 
many  cases  is  the  consequent  result,  actually 
and  fatally  crippling  him. 

We  know  what  the  decisions  are,  and  that  in 
our  higher  courts  are  differences  of  opinion,  but 
you  will  remark  that  those  who  hav%  doubted  or 
differed  from  these  views,  worthy  and  reputable 
judges  as  they  are,  are  yet  those  who  have  long- 
est retired  from  lustual  practice  and  therefore' 
know  really  least  of  the  overbearing  arrogance 
often  exemplified. 

The  vast  powers  of  discretion  are  dangerous, 
and  with  them  there  should  be  no  latitude. 

8. 


♦  ♦  ♦ 


EMOTIONAL   INSANITY  AS  A   DEFENCE 

IN  HOMICIDE. 


HENRY  COUNTY   COMMON   PLEAS. 


Thb  State  ow  Ohio 
pstbb  d.  colb. 


The  following  is  a  part  of  the  charge  of  the 
court  in  the  above  case.  We  are  indebted  to 
J,  M.  Haag,  Esq.,  of  Napoleon,  0.,  for  the  extract. 

Of  course  Mr.  Haag,  who  is  an  excellent  gen- 
tleman and  a  good  lawyer,  could  not  know  that 
the  portions  of  the  charge  of  the  court  in  its' 
points  of  strength  and  logical  diction,  had  been 
taken,  word  for  word  almost  from  the  charge  of 
Judge  Davis  in  the  Coleman  case,  recently  tried 
in  New  York.  We  presume  judges  have  the 
right  to  plagiarize,  but  laying  aside  the  question 
of  right  it  certainly  indicates  a  not  very  sound 
discretion  and  raises  a  presumption  of  depend- 
ence upon  the  views  of  others  not  exactly  oonso^ 
nent  with  the  high  functions  of  a  judge.  We 
give  the  extract,  however,  notwithstanding  the 
plagiarism,  and  feel  sure  that  Judge  Davis  wUl 
be  highly  complimented  by  the  adaptation  of 
Judge  Moore. 

MOOBE,  J. 

♦  ♦  ♦  The  defense  of  insanity  as  set  up  in 
this  case  on  the  part  of  the  dofendant  is  an  af- 
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fiimative  one.  The  law  presumes  every  Derson 
to  be  of  sane  mind  until  the  contrary  is  shown, 
hence  the  burden  of  proving  the  defendant  in- 
sane rests  with  him  and  he  must  satisfy  you  by 
a  fkir  preponderance  of  testimony  that  at  the 
time  he  committed  the  offence  charged  in  the 
indictment  he  was  of  unsound  mind,  and  to  the 
extent  that  will  hereafter  be  explained  to 
you. 

It  is  claimed  on  the  part  of  the  defense  that 
at  the  time  the  defendant  shot  and  killed  John 
Harmon  he  was  unconscious  for  the  instant,  by 
an  irresistable  impulse  which,  without  power  on 
his  part-  to  resist,  comnelled  or  promptea  him  to 
dotne  act. 

The  doctrine  that  a  criminal  act  may  be  ex- 
cused ui>on  the  notion  of  an  irresistable  impulse 
to  commit  it,  when  the  offender  has  the  ability 
to  discover  his  legal  and  moral  duty  in  respect 
to  it  has  no  place  in  the  law ;  and  there  is  no 
form  of  insanity  known  to  the  law  as  a  shield 
for  an  act  otherwise  criminal,  in  which  the  fac- 
ulties are  so  disordered  or  deranj^ed  that  a  man, 
although  he  sees  the  moral  quality  of  his  act  as 
wrong,  is  unable  to  control  them  and  is  ur^ed 
by  some  mysterious  pressure  to  the  commission 
of  the  act.  the  consequences  of  which  he  antici- 
pates ana  knows.  To  recognize  such  a  prin- 
ciple, life,  property,  and  rights  of  persons  would 
be  insecure,  and  every  man  who,  by  broodinff 
over  his  own  wrongs,  realj  or  imaginary,  shall 
work  himself  up  to  an  irresistable  impulse  to 
aven^  himselt^  can,  with  impunity,  become  his 
own  judge  and  jury  in  his  own  case  for  the  re- 
dress of  his  own  injuries. 

Therefore,  if  the  defendant  at  the  time  he 
shot  and  killed  John.  Harmon,  had  knowledge 
enough  to  know  that  he  was  firing  a  pistol,  that 
he  was  shooting  Harmon,  and  thereby  doing  an 
act  injurious  or  likely  to  be  injurious  to  Har- 
mon, and  that  the  act  was  a  wrongful  one,  he 
can  not  assert  an  irresistable  impulse  arising 
from  any  cause  whatever,  as  an  excuse  for  the 
crime. 

In  determining  this  question  of  insanity,  you 
will  inquire  if  the  defendant  was  a  free  agent  in 
forminff  the  purpose  to  kill  John  Harmon.  Was 
he,  at  the  time  the  act  was  cotnmitted,  capable 
of  lodging  if  that  act  was  right  or  wrong,  and 
dia  he  know  it  was  an  offense  aeainst  the  law? 
If  yon  say  he  did  not,  you  should  acquit;  if  he 
dia,  be  is  ^Uty  of  one  of  the  degrees  of  homi- 
cide to  which  I  have  called  your  attention. . 

I  have  said  to  you  and  you  will  bear  in-  mind 
that  the  law  presumes  every   man   of  mature 

Sears  to  be  sane,  that  is,  to  have  mind  sufficient 
>  form  a  criminal  purpose,  to  deliberate  and 
Eremeditate  upon  the  acts  which  malice,  anger, 
atred,  revenge  or  other  evil  disposition  might 
impel  him  to  i>erpetrate.  To  defeat  this  pre- 
sumption of  sanity  which  meets  the  defense  of 
insanity,  at  the  very  threshold,  the  mental  ab- 
erration relied  on  by  the  defendant  must  be  af- 
firmatively established,  by  positive,  or  circum- 
stantial proof. 

It  is  not  sufficient  that  evidence  is   offered 


tending  to  prove  a  cause  that  might  produce 
insanity.  There  must  be  proof  to  satisfy  you 
that  actual  insanity  did  exist  at  the  time  of  the 
commission  of  the  offense.  It  is  not  sufficient  if 
the  proof  barely  shows  that  such  a  state  of  mind 
was  possible — ^nor  is  it  sufficient  if  it  merely 
shows  it  to  have  been  probable. 
The  proof  must  be  such  as  to  overrule  the  le- 

Sl  presumption  of  sanity — it  must  satisfy  you 
at  the  defendant  was  insane.  It  would  be 
unsafe  to  let  loose  upon  society  great  offenders 
upon  mere  theory,  hypothesis,  or  conjecture.  A 
rule  that  would  pixxiuce  such  a  result  would  en- 
danger community,  by  creating  a  means  of  es- 
cape from  criminal  justice,  which  the  artful  and 
experienced  would  not  fail  to  embrace. 

The  defense  of  insanity  js  not  uncommon;  it 
is  a  defente  often  attempted  to  be  made  in  cases 
where  aggravated  crimes  have  been  committed 
under  circumstances  which  afford  full  proof  of 
the  overt  actsandrendei:  hopeless  all  other  means 
of  avoiding  punishment.  While  then,  the  plea 
of  insanity  is  to  be  regarded  as  a  not  less  full 
and  complete,  as  it  is  a  powerful  defense, 
when  satisfactorily  established,  and  while  you 
should  guard  against  inflicting  the  penalty  of 
crime  against  the  unfortunate  maniac,  you 
should  be  equally  careful  that  you  do  not  suffer 
an  ingenious  counterfeit  of  the  malady  to  fur- 
nish protection  to  the  guilty. 

You  will,  therefore,  carefully  distinguish  be- 
tween acts  done  under  the  influence  of  a  dis- 
eased mind  and  those  which  originate  from  x>r 
rest  in  anger,  hatred,  ill-will  or  other  evil,  or 
depraved  passion,  disposition,  propensity  or  con? 
dition.  Acts  done  under  the  influence  of  the 
latter  cannot  be  excused  in  law  under  any  cir- 
cumstances. 


as  they  appear  to  you,  applied  with  a  careful  and 
intelligent  judgment.  Carefully  consider  and 
weigh  ell  the  testimony  in  the  case  touching  the 
question,  to  the  end,  that  you  may  arrive  at  the 
truth  as  it  in  fact  existed,  divested  of  speculation 
or  conjecture. 

Then,  if  upon  the  whole  the  defendant  has 
satisfied  you  oy  a  fair  preponderance  of  the  tes- 
timony that  he  was,  at  the  time  he  committed 
the  offenae  charged,  insane,  and  to  the  extent  of 
being  unable  to  determine  that  the  act  he  wais 
doing  was  right  or  wrong,  or  that  it  Was  an  of- 
fense against  law,  or  his  relation  to  the  act  com- 
mitted and  against  whom  it  was  directed,  your 
verdict  will  1^  one  of  acquittal.  If  he  failed  to 
satisfy  you,  you  will  hold  him  responsible  for  his 
acts  as  one  that  is  sane. 

The  evidence  of  insanity  as  usually  produced 
in  cases  of  this  kind  consists  in  delusions,  hallu- 
cinations, or  illusions,  as  the  manifestations  of 
the  diseased  mind.  Iho  such  evidence  is-.here 
offered.  Neither  have  you  to  any  exieiit  the 
opinion  of  either  experts  or  non-experts  as  is 
usually  produced  to  establish  insanity.  So  you 
are  len  to  determine  from  such  tacUi  as  are  of- 
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fered  of  the  defendant  being  at  times  more  silent 
and  down-hearted  in  apoearance^  with  similar 
conditions,  to  determine  tne  question. 

You  have  also  the  evidence  offered  by  the 
State  upon  tnese  same  appearances  and  condi- 
tions. Inquire  if  he  was  about  his  usual  and 
ordinary  employment ;  was  there  or  had  there 
been  anything  unusual  in  his  conversation ;  did 
he  provide  for  himself  and  family  in  the  usual 
^na  ordinary  way. 

Look,  gantlemen,  carefully  and  considerately 
to  all  these  things,  and  then  ask  yourselves  if 
you  are  satisfied  by  a  fair  preponderance  of  the 
testimony  that  at  the  time  the  defendant  shot 
and  killed  John  Harmon  he  was  insane  and  to 
the  extent  that  I  have  said  to  you  it  must  exist 
to  make  him  irresponsible.  If  you  so  find  you 
must  acquit,  if  not  he  must  be  held  responsible 
for  his  acts.  I  have  said  in  your  hearing  and 
now  repeat  to  you,  that  the  defendant  had  no 
right  in  law  to  take  it  on  himself  to  avenge  his 
own  wrongs,  whether  real  or  imaginary;  and 
whatever  improper  relations  may  have  existed 
between  the  deceased  and  the  wife  of  the  defend- 
ant, it  furnishes  no  excuse  or  justification  to  the 
defendant  for  the  act  of  killing  for  which  he  is 
charged. 

If  he  was  wronged  the  law  furnished  him  a 
remedy.  If  such  a  claim  were  permitted  to  pre- 
vail and  such  a  rule  of  law  es^tablished,  there 
would  be  no  protection  to  society.  The  most 
atrocious  criminals  would  under  it  be  permitted 
to  escape,  by  setting  up  the  plea  that  they  had 
been  first  wronged. 

If  you  permit  any  such  claim  to  control  your 
action  in  this  case,  you  will  not  only  have  vio- 
lated your  sworn  duty,  but  will  be  doing  a  great 
injustice  to  the  States  and  the  people  of  your 
country. 


'♦-♦■ 


JUDGMENT  LIEN. 


SUPREME  COURT  OF  OHIO. 


Mary  LimtiA  Gifford 

V. 

David   Morrison. 


January  81,  18^. 

A  oonrt  of  eqnf  ty  will  not  decree  a  Judgment  lien  to  be 
Invalid  on  the  groand  of  the  want  of  legal  notice  to  the 
deioiidant,  where  the  plaintiff. has  not  been  guilty  of  mis- 
ooD. luct  and  the  defendant  had  actual  knowledge  of  the 
pendencyofthe  action,  uulees  a  meritorious  defenaeto  the 
a«'>tion  be  %hown. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

The  plaintiflfin  error,  Mary  L.  Gifford,  filed 
the  original  netition  against  the  defendant  in 
error,  David  Morrison,  in  the  Court  of  Common 
Pleas  of  Cuyahoga  County,  to  quiet  her  title  to 
certain  real  estate  in  her  possession,  against  a 
certain  judgment  lien  thereon,  which  the  defend- 
ant claimea  to  own  and  hold.  The  real  estate 
in  question  was  purchased  by  the  plaintiff  from 
cne  Allaire,  on  the  14th,  of  February,  1876.  On 
the    28th,  of  December  previous,  the   defendant 


commenced  an  action  against  Allaire  before  a  jus- 
tice of  the  peace  in  said  county,  to  recover  a  claim 
for  $129.56,  and  caused  a  summons  to  be  issued 
returnable  on  the  31st  of  December,  at  the  hour 
of  9  o'clock,  a.  m.,  which  was  delivered  to  a  .con- 
stable for  service  on  the  day  of  its  issuance.  A 
copy  of  the  summons  so  issued  was  delivered  by 
the  constable  to  Allaire  on  the  afternoon  of  its 
return  day.  Before  the  service  on  Allaire,  how- 
ever, the  return  day  of  the  summons,  without 
the  knowledge  of  the  justice  or  of  the  plaintiff, 
Morrison,  was  changed  from  the  31st  ot  Decem- 
ber, 1875,  to  the  3d  of  Januarv,  1876.  The  sum- 
mons so  altered  was  returnea  by  the  constable 
endorsed  "  Served  on  the  defendant,  Allaire,  De- 
cember 81,  1875."  On  the  3d  of  January,  judg- 
ment was  rendered  by  the  justice  in  favor  of 
Morrison,  against  Allaire  by  default,  for  the 
amount  claimed,  whereupon  a  transcript  of  said 
judgment  was  filed  in  the  clerk's  ofiice  of  said 
county,  which  constitutes  the  lieu  comj^ained  of 
in  the  original  action.  The  petition  in  the 
original  action,  in  addition  to  the  above  facts^ 
alleged  that  no  other  summons  in  said  action 
was  issued  by  said  justice,  and  that  no  action 
was  had  by  said  justice,  or  entry  made  upon  his 
docket,  between  the  day  said  summons  was  issued 
and  the  time  said  judgment  was  rendered.  The 
court  of  common  pleas  sustained  a  demurrer  to 
the  pietition  and  dismissed  the  action,  which 
judgment  was  affirmed  by  the  district  court. 

McIlvaine,  J. 

For  aught  that  appears  on  the  record  before 
us,  -the  plaintiff  had  actual  knowledge  of  aU  the 
facts  stated  in  her  original  petition,  at  the  time 
she  purchased  the  property,  as  well  as  construc- 
tive notice  of  the  existence  of  the  judgment  and 
lien  of  the  defendant.  It  is  not  pretended  that 
any  ground  for  equitable  relief  exists  in  her  fa- 
vor, which  could  not,  with  equal  right,  be  as- 
serted by  Allaire,  her  grantor;  and  we  think  it 
is  quite  clear,  that,  upon  the  facts  stated,  equity 
would  not  afibrd  relief  to  Allaire,  the  judgment 
debtor. 

That  errors  and  irregularities  intervened  in 
the  action  and  proceedings  before  the  justice, 
must  be  conceded,  but  whether  they  appear  on 
his  record  is  not  shown.  If  they  do  appear  on 
his  record,  the  judgment,  no  doubt,  mignt  have 
been  reversed  on  proceedings  in  error.  And  the 
rule  is,  that  equity  will  not  afford  relief,  where 
there  is  a  plain  and  adequate  remedy  at  law. 

Allaire  had  knowledge  of  the  pendency  ci  the 
action  before  the  justice.    True,  the  notice  by 
summons  was  not  regular,  but  it  informed  him 
that  the  action  had  been  commenced,  and  he  was' 
thus   afiorddd  an   opportunity  to   correct   the 
irregularity  on  motion,  to  the  justice,  or  by  pe- 
tition in  error  if  the  irregularity  appeared  on  the 
face  of  the  record.    But  whether  tne  irregular- 
ity appeared  of  record  or  n'ot,  he  could  have   no 
standing  in  a  coun  of  eouity  without  an  allega- 
tion of  meritorious  defense.    Having  failed  to 
exercise   diligence  in  seeking  redress   at  law, 
equity  would  not  set  aside  the  judgment  until 
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he  made  it  appear  that  the  result  should  be  other 
or  di£ferent  from  that  already  reached,  No  such 
showing  is  made  in  the  case  before  us 

We  do  not  deny  that  equity,  under  some  cir- 
cumstances, will  restrain  the  execution  of  a  void 
jud^^ment,  without  an  allegation  of  defense^  as 
for  instance,  when  tne  fraud  or  misconduct  of 
the  plaintiff  in  obtaini;ig  the  judgment  is  shown ; 
but  such  jurisdiction  is  never  exercised  without 
such  showing,  where  the  judgment  is  voidable 
merely,  or  where,  though  absolutely  void,  it  ap- 

Bsars  to  be  regular  on  the  face  of  the  recora. 
o  misconduct  is  alleged  against  the  judgment 
creditor,  Morrison,  and  for  aught  that  is  afieged, 
the  record  of  the  Justice  may  be  entirely  regular 
upon  its  face.  If  the  justice  adopted  the  change 
made  as  to  the  return  day  of  the  summons,  (as 
would  seem  to  be  the  case),  the  docket  would  oe 
unobjectionable  in  form.  True,  the  return  of  the 
constable  that  the  defendant  was  summoned  to 
appear  on  the  3d  of  January,  1876,  was  false  j  but. 
the  falsity  of  that  return  would  not  relieve  either 
the  judgment  debtor,  or  the  plaintiff,  from  the 
necessity  of  showing  in  the  petition  for  equit- 
able relief,  a  meritorious  defense  to  the    action. 

The  contention  of  the  plaintiff  in  error  is  that 
the  justice^s  judgment  is  absolutely  void  for 
want  of  jurisdiction  over  the  person  of  Allaire. 
But  in  aisposingof  thecase,  I  have  not  deemed 
it  profitable  to  trace  the  many  nice  distinctions 
which  have  been  drawn  between  judgments  void 
at  law  and  those  voidable  merely,  and  have  con- 
fined myself  to  the  consideratipn  of  those  princi- 
ples upon  which  courts  of  equity  will  or  will  not 
interfere  and  set  aside  iudgments  for  want  of 
proper  notice,  whether  tney  be  such  as  are  com- 
monly denominated  void  oronly  voidable. 

The  practice  upon  this  subject  is  fairly  stated 
by  Mr.  Freeman  m  his  work  on  ''Judgments" 
as  follows :  ''Section  498.  It  has  been  held  that 
a  judgment  rendered  without  process  and  wUhcnU 
the  knonM^  of  the  defendant^  may  be  relieved 
aeainst  without  any  showing  on  the  question 
of  merits,  for  the  reason  that '  in  sach  case  the 
injury  consists  in  the  rendition  of  the  judgment 
aeainst  a  partv  without  notice  and  opportunity 
of  defense;  ana  that  it  is  unjust  and  unconscien- 
tious to  attempt  to  enforce  a  judgment  so  ob- 
tained. But  tne  better  established  rule  undoubt- 
edly is,  that  notwithstanding  an  alleged  want  of 
service  of  process,  a  court  of  equity  will  not  inter- 
fere to  set  aside  a  judgment  until  it  appears  that 
the  result  will  be  other  or  different  from  that  Al- 
ready reached.' "  See,  also,  Taggart  v.  Wood,  20 
Iowa  236:  Gregory  v.  Ford,  14  California,  138; 
Fowler  9.  Lee,  10  O.  &  I.  (Ind.)  363;  Piggot  v. 
Addicks.  3  O.  Greene,  427 ;  Crawford  v.  White,  17 
Iowa  600;  Stokes  v.  Knarr,  11  Wis.  389. 

Bquitv  is  not  concerned  about  a  judgment 
which,  though  irregular,  is  in  fact  equitable  and 
just. 

Judgment  affirmed. 

Whits,  J.^  concurred  in  the  affirmance  of  the 
judsment  without  approving  ot  the  syllabus  as 
applied  to  the  case.    He  was  of  opinion  that  the 


judgment  of  the  justice  of  the  peace  in  question 
was  not  void  but  voidable   only.    Hence,    the 

!|uestion  as  to  what  are  the  rights  of  a  purchaser 
rom  the  judgment  debtor  when  the  land    pur- 
chased is  souffht  to  be  charged  in  execution  un- 
der a  void  judgment  does  not  arise  in  this  case. 
[This  case  will  appear  in  37  0.  S.] 
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LOCATING    DITCH    RUNNING    IN   MORE 
THAN  ONE  COUNTY. 


SUPREME  COURT  OF  OHIO. 


Alonzo  Chesbbough 

V. 

Commissioners  of  Putnam  and  Paulding  Coun- 
ties, BT  AL. 


January  31, 1882. 

1.  It  to  within  the  scope  of  leg^sUtive  power,  to  pro- 
vide, as  is  doaa  by  Section  22  of  the  Act  relatinff  to 
Ditches  (8S  O.  L.  p.  SO),  that  where  a  proposed  ditch  Is  in 
more  than  one  conn  ty,  a  majority  of  the  ooard  of  county 
commissioners  of  each  county,  may,  in  Joint  session,  lo- 
cate and  establish  the  same. 

2.  Under  said  section,  each  board  of  county  commis- 
sioners constitutes  an  integral  part  of  the  Joint  bodv, 
and  it  is  essential  to  the  viuiditv  of  the  proceedinn  in 
Joint  session,  tiiat  a  majority  of  each  board  should  con- 
cur therein. 

a.  In  a  proceeding  under  said  section,  application  for 
damages  must  be  made  to  the  commissioners  of  the 
county  where  the  land  is  situated.  The  commissioners 
of  sucn  county,  and  not  the  Joint  body,  are  to  determine 
the  compensMion  and  damages  to  be  paid  such  applicant. 

From  such  award  an  appeal  lies  under  sees.  12  A 18  of 
said  act  as  if  said  ditch  was  wholly  within  that  county. 

4.  It  is  the  public  health,  convenlenoe  or  welf^ure  of 
the  community  to  be  affected  by  the  proposed  ditch,  and 
not  that  of  the  public  at  large,  that  is  to  be  regarded  in 
the  construction  of  a  ditch.  Hence,  if  it  appean  that  the 
proposed  ditch  will  be  "conducive  to  the  public  health, 
convenience  and  welfkre  of  the  neighborhood"  through 
which  it  will  pass,  the  commissioners  are  authoriaed  to 
construct  the  same.  ^  ^       _^ 

6.  When  the  commissioners  have  apportioned  the  coat 
and  expenses  and  amount  of  work  to  each  land  owner, 
and  have  on  due  notice  heard  exceptions  thereto,  and  con- 
firmed such  apportionment,  it  will  be  preaumed  io  the 
absence  of  proof  to  the  contrary,  that  such  ^portion- 
ment  to  Justiand  fair  and  was  made  with  reference  to 
benefits  to  be  derived  from  the  improvement. 

Error  to  the  District  Court  of  Putnam  County. 

The  object  of  this  proceeding  in  error,  is  to  re- 
verse the  judgment  of  the  district  court,  dismiss- 
ing plaintiflf's  petition. 

This  petition  was  to  enjoin  the  Commissioners 
of  Putnam  and  Paulding  Counties,  and  others, 
from  constructing  a  certain  ditch,  and  from  as- 
sessing against  plaintiff's  lands  the  cost  of  con- 
structing six  hundred  feel  thereof,  that  being 
the  distance  allotted  to  him  for  construction. 
This  proposed  ditch  was  nartly  within  Putnam 
and  partly  within  Paulain^  County,  and  was 
located  and  established  by  a  joint  session  of  the 
commissioners  of  the  two  counties.  It  is  alleged 
as  the  grounds  for  an  injunction,  that  said  pro- 
ceedings of  the  Boards  in  joint  session  are  with- 
out authority  of  law  and  void  for  reasons  which 
will  be  stated  in  the  opinion. 

The  answer  admits  the  location  and  establish- 
ment of  the  ditch,  claims  the  proceedings  valid 
and  takes  issue  on  all  the  other  allegations  ct 
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the  petition.  On  the  trial  a  bill  of  exceptions 
was  taken  setting  out  all  the  evidence.  To  sup- 
port the  issues  on  plaintiff's  side  he  offered  a 
copy  of  the  records,  "  from  the  ditch  records  of 
Putnam  County,"  and  rested. 
No  other  evidence  was  offered  on  either  side. 

Johnson,  J. 

The  proceedings  to  locate  and  establish  this 
ditch  were  had  under  Sections  1,  4,6, 11  and  12, 
of  vol.  68,  O.  L.  p.  60,  and  amendments  to  Sec* 
tions  2^  3, 13, 14,  and  22,  70  0.  L.  79. 

Section  22  contains  the  authority  for  the  ac 
tion  of  the  two  Boards.  It  reads :  ."Sec.  22.  In 
all  cases  where  any  proposed  ditch  shall  be  in 
more  than  one  county,  tne  application  shall  be 
made  to  the  commissioners  of  each  of  said  coun- 
ties and  the  county  surveyor  or  engineer  must 
make  a  report  for  each  county,  and  application 
for  damages  must  be  made  in  the  county  where 
the  land  is  situated,  and  a  majority  of  the  com- 
missioners in  each  county  when  in  joint  session, 
Bhall  be  competent  to  locate  and  establish  the 
ditch    ♦    *    " 

1.  It  is  objected  that  said  section  is  uncon- 
stitutional, because  it  attempts  to  confer  juris- 
diction on  the  county  commissioners,  bejrond  the 
limits  of  their  respective  counties  for  which  they 
were  elected. 

It  is  admitted  there  is  no  provision  of  the  Con- 
stitution expressly  prohibiting  such  a  statute, 
and  this  admission  is  a, sufficient  answer  to  the 
objection.  All  legislative  power^  not  prohibited, 
is  vested  in  the  legislature.  It  is  clearly  a  leg- 
islative power  to  provide  for  the  construction  of 
ditches  where  they  are  conducive  to  the  public 
health,  convenience  or  welfare,  and  to  designate 
such  agencies  as  are  appropriate,  and  not  pro- 
hibited, to  carry  out  the  provisions  of  the  act. 
This  section  provides,  that  when  the  propc^ised 
ditch  is  in  two  or  more  counties,  it  must  1>8  es- 
tablished by  the  boards  of  commissioners  of  the 
respective  counties,  in  joint  session,  and  it  re- 
quires a  quorum  ana  concurrence  of  each  board,  to 
miake  the  necessary  orders.  As  amended,  (70  0. 
L.  p.  82),  this  section  requires  as  the  foundation 
of  joint  action,  that  the  petition  must  be  filed  in 
each  county,  and  the  proceedings,  preliminary 
to  the  joint  action,  such  as  the  tona  and  notice 
as  reauired  by  sec.  2  of  the  Act,  68  O.  L.  60,  are 
to  be  had  in  each,  the  same  As  if  the  ditch  was 
in  a  single  county.  The  joint  action  consists  in 
the  finding  that  the  provisions  of  law^  prelimi- 
nary to  the  consideration  of  the  petition  on  its 
merits,  have  been  complied  with,  a  finding  that 
the  proposed  ditch  is  conducive  to  the  public 
health,  convenience  or  welfare,  the  location  of 
the  same  if  thev  so  find,  and  the  apportionment 
of  the  costs  ana  work  of  construction.  If  dam- 
ages are  claimed,  the  application  therefor  must 
be  made  to  the  commissioners  of  the  county  where 
the  land  is  situated.  The  joint  session  has  noth- 
ing to  do  with  the  assessment  of  damages  for 
{property  appropriated.  It  locates  and  estab- 
ishes  the  ditch  and  apportions  the  cost  of  its 
location  and  construction,  and  damages  if  any, 


to  the  persons  owning  lands  through  or  in  the 
vicihity  of  which  the  prop^ised  ditch  is  to  be 
constructed.  As  the  ditch  is  an  entirety,  and 
lies  in  more  than  one  county,  the  statute  re> 
quires  the  concurrent  action  of  each  county  to 
locate  and  establish  it,  and  to  apportion  among 
land  owners  its  aggregate  cost  A  majority,  of 
each  board^  in  joint  session,  and  not  a  majority 
of  the  joint  board,  is  required.  Hence,  each 
board  acts  as  an  integral  piurt  of  the  joint  body. 
The  assumption  that  the  commissioners  of  either 
county  are  acting;  and  exercising  authority  over 
the  internal  affairs  oi  the  other  county,  is  there- 
fore not  well  founded.  Engle  r.  Boaras  of  Com- 
missioners^ 26  Ohio  St.  426. 

2.  Again,  it  is  objected,  that  Section  22  is  on- 
constitutional  and  the  proceedings  void,  because 
no  provision  is  made  for  a  jury  to  assess  the 
compensation  for  lands  appropriated. 

It  was  held,  in  Engle  v.  The  Board  of  Com- 
missioners, 25  Ohio  St.  425^  that  no  appeal  was 
provided  from  the  final  action  of  the  joint  boards 
in  establishing  a  ditch  in  more  than  one  county. 
It  was  not  however  held,  that  no  appeal  would 
lie  from  an  allowance  of  compensation  and  damr 
ages,  made  by  the  commissioners  cS  -the  ooantj 
where  the  land  was  situated.  We  think  this 
section,  when  construed  in  connection  with  other 
provisions  of  the  same  statute,  does  provide  for 
such  an  appeal  from  the  action  of  the  commis- 
sioners allowing  compensation  and  damages  for 
I  land  appropriated.  In  proceedings  under  this 
section,  application  for  aamages  must  be  mads 
in  the  county  where  the  laml  is  situated,  and 
the  commissioners  of  such  county  must  act 
thereon.  It  is  no  part  of  the  duty  A  the  joint 
boards^  to  assess  sucn  damases  and  compensation. 
Section  13,  provides  for  an  appeal  from 
this  action  to  the  probate  coart,  where  the 
same  provision  is  made  for  a  jury,  as  in  other 
cases,  under  the  Act  of  April  80, 1852.  .  A  con- 
stitutional jury  is  thus  provided.  It  is  troe,  no 
appeal  lies  from  the  order  of  the  joint  boards 
establishing  a  ditch,  vet  one  is  provided  from 
the  separate  and  independent  action  of  each 
board  m  allowing  compensation  and  dama^eSL 
After  all  Questions  of  damages  and  compensatite 
are  settled,  the  boards  in  joint  session  award  to 
land  owners  their  proper  proportions  of  the  costs 
and  labor  of  construction. 

3.  These  proceedings  are  said  to  be  void,  be- 
cause the  petition  on  which  they  are  fonnded  was 
not  sufiBcient  to  warrant  action,  and  because  the 
findings  of  tbe  joint  sessions  are  alike  defective. 
The  petition  states,  and  the  order  establishing 
the  ditch  finds  that  the  proposed  ditch,  **  will  be 
conducive  to  the  public  health,  convenience  and 
welfare  of  the  neighborhood.^^  The  statute  (Etec  1) 
authorizes  such  iaction,  '^  when  the  same  will  be 
conducive  to  the  public  health,  convenience  or 
welfare."  The  record  shows  that  this  proposed 
ditch  extended  something  near  five  miles  in  the 
two  counties.  The  finding  is,  that  it  will  be  etat* 
ducive  to  the  public  *  health,  oonvenienoe  and 
welfare  of  the  neighborhood^  that  is,  of.  the  neigb* 
borhoodabng  the  entire  line  of  the  proposed  ditch. 


m 


OHIO    LAW   JOUBNALi. 


869 


Theobject  of  the  law  is,  to  provide  means  for  drain- 
age wherever  the  public  hdiith,  convenience  or 
wdfare  requires  it.  It  is  not  essential  that-the 
pMk  at  Iwrge  shall  be  benefitted,  but  only  that 
part^  the  public  affected  by  want  of  proper 
draina^  or  oy  the  improvement  to  be  m^le. 
The  injury  for  want'^f  drainage  and  the  benefits 
to  be  derived  from  the  ditch,  are  necessarily  lo- 
cal in  their  nature.  Public  welfare,  health  and 
convenience,  in  this  connection,  are  terms  used 
in  contradistinction  from  a  mere  private  bene- 
fit. A  nuisance  is  said  to  be  public^  when  it  af- 
fects the  surrounding  community  generally,  and 
impairs  the  rights  of  neighboring  residents  as 
members  of  the  public,  Ana  private  when  it  spieci- 
ally  injures  individuals.  Abbott's  Law  Diction- 
ary. Title  Nuisance. 

The  findine  by  the  commissioners  in  joint 
session,  that  the  proposed  ditch  will  be  condu- 
cive to  the  public  healthy  convenience  and  wel- 
fare of  the  neighborhood^  IB  a  finding,  that  the 
community  generallv  are  benefitted,  and  not 
merely  the  lands  of  tne  petitioners  or  others.  It 
is  a  findinff  that  it  is  for  the  public  welfare  as  dis-. 
tinguisheafrom a  mere  private  advantage. 

4  It  is  further  claimed  that  no  notice  was 
given  such  as  the  statute  reauires,  as  a  condition 
precedent  to  the  order  establishinff  the  ditch, 
and  also  that  plaintiff  had  nO  actual  notice. 

The  petition  alleges  a  want  of  such  notice. 
This  is  denied  by  the  answer.  The  burden  of 
proof  was  on  the  plaintiff  He  offers  in  evidence 
a  copy  of  the  proceedings  in  Putnam  County 
only.  What  was  done  in  Paulding  does  not  ap- 
pear. It  can  only  be  inferred  from  the  recitals 
m  the  record  made  in  Putnam  County,  and  in 
the  action  of  the  joint  boards.  These  snow  no- 
tice by  publication  in  Putnam  Countv.  For 
aught  that  appears  the  record  of  Paulding 
County  shows  a  like  notice  in  that  county.  U 
they  do  not  the  onus  was  upon  plaintiff  to  snow  it. 
The  auditors  of  each  countv  are  required  to  keep 
a  record  of  all  proceedings  had  in  each  case,  f  Sec. 
19).  This  record  when  properly  kept,  woula  in- 
clude the  separate  action  ot  his  board,  prelimi- 
nary to  the  joint  action,  the  joint  action,  and  all 
sabaequent  action  of  his  own  board.  The  record 
of  Putnam  County  would  not  therefore  show  the 
action  of  the  Commissioners  of  Paulding 
Coantyi  except  when  in  joint  session. 

The  plaintiff  has  therefore  failed  to  show,  that 
there  was  no  notice  by  publication,  in  Paulding 
County,  or  that  he  did  not  have  actual  notice 
of  these  proceedings.  As  this  is  an  action  to  en- 
join proceedings  and  not  in  error  to  reverse 
them,  the  burden  is  upon  plaintiff  to  make  good 
the  allesations  of  his  petition. 

6.  Tne  last  objection  we  shall  notice  is  that 
the  record  fails  to  show  an  order  apportioning 
the  work  to  be  done  according  to  benefits  to  be 
derived  by  the  lands  along  the  line. 

Sec.  18,  as  amended,  (70  O.  L.  80),  provides 
that  the  commissioners  shall  make  a  just  and 
fiMr  estimate  of  the  average  cash  value  of  the 
oonstruction  per  linear  rod,  cubic  yard  or  foot  of 
earth,  and  every  section  or  allotment  of  such 


ditch,  and  apportion  the  cost  of  the  location 
thereof,  and  labor  of  constructing  the  same,  and 
award  to  each  person  owning^  lands  through  and 
in  the  vicinity  of  which  it  is  proposed  to  pass, 
as  shall  be  just  and  right  according  to  benefits 
to  be  derived  by  constructing  the  same. 

They  shall  specify  the  time  for  the  payment 
of  costs  and  the  time  and  manner  in  wnich  the 
labor  is  to  be  performed,  and  appoint  a  day  to 
hear  exceptions  to  such  apportionment.  The  au- 
ditor shall  give  notice  of  such  apportionment, 
showing  the  names  of  the  owners,  each  parcel  of 
land  assessed,  number  of  feet  each  is  to  construct, 
estimated  value  for  construction,  and  the  ex- 
penses including  damages  and  compensation,  if 
any,  that  have  been  awarded.  On  the  aav 
named  in  such  notice,  the  commissioners  shall 
meet,  and  if  exceptions  have  been  filed,  thev  shall 
hear  the  same  upon  sworn  evidence  offered  by  any^ 
party.  On  such  hearing,  and  an  actual  view  if 
they  desire,  they  may  confii  m  or  change  the  appor- 
tionment as  in  their  judgment  is  just.  (70  O.  L. 
81-2).  The  petition  charges  that  the  apportion- 
ment of  cost  of  locating,  and  the  amount  of  work 
each  was  to  do,  was  made  without  any  estiamte 
of  the  cost  of  oonstruction  and  without^  regard  to 
the  benefits  to  be  derived  therefrom.  This  is 
denied  by  the  answer.    The  record  shows  the  ap- 

Ertionment  as  required  by  Section  13,  as  pub- 
hed  in  the  Putnam  County  Sentinel,  by  the 
auditor  of  that  county.  We  may  assume  that 
like  notice  was  also  given  in  Paulding  County. 

The  time  therein  fixed  for  hearing  exceptions 
was  fixed,  as  well  as  the  time  for  completing  the 
work.  At  the  time  fixed  for  hearing  exception£ 
the  two  boards  held  a  joint  session,  certain  excep- 
tions were  filed  and  after  mature  consideration 
they  were  overruled  and  the  apportionment  was 
confirmed.  The  time  for  doing  the  work  having 
expired,  the  part  alloted  to  plaintiff,  was  sdd  to 
McPheters,  one  of  the  defendants,  pursuant  to 
notice. 

The  record  is  silent  as  to  the  estimates  made 
of  cost  ot  construction,  and  of  the  method  adopted 
to  apportion  the  worx.  It  does  show  the  appor- 
tionment in  detail.  Whether  it  was  in  all  re- 
spects just  and  fair,  with  respect  to  benefits  to  be 
derivecL  These  two  boards  were  created  a  tribu- 
nal to  hear  exceptions  upon  sworn  testimony  and 
after  publication  of  due  notice.  The  record 
shows  they  performed  that  duty,  and  until  the 
contrary  appears,  we  must  presume  their  appor- 
tionment was  just  and  fair  and  made  with 
reference  to  the  benefits  to  be  derived. 

6.  Other  objections  are  urged  against  these 
proceedings,  but  as  they  relate  to  their  regular- 
ity, rather  than  their  validity,  we  have  not  re- 
garaed  it  as  necessary  to  consider  them  in  this 
connection. 

Judgment  affirmed.  . 

[This  case  will  appear  in  87  0.  S.] 
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CALIFORNIA. 


{Supreme  Oouri,) 


Teuvenbboock  v.  Southern  PACinc  Coast  Kxilroad 
Company.  l>ecember.  1881. 

MaUroad  Company— Right  of    Wcttf—Negligenee.     For 
the  free  use  of  Us  passenger  and  otber  trsSns  a  railroad 


company  is  entitled   to   the  posseasion  of  Its  roadway. 

right  to  the  poasessioi 
nor  the  use  of  it,  except  at  crossings  and  other  places  of 


Ion  of  ft, 


The  traveling  public  has  no  right  to  the 

nor  the  use  of  it,  except  at  crossings  anc ^ 

public  passage.  But  if  persons  traveling  on  a  railroad 
track  are  seen  in  time  to  avoid  danger,  by  warning  them 
ofl  by  proper  signals,  such  as  ringing  a  bell,  sounding  a 
whistle,  slowing  down,  or  stopping  the  train,  it  Is  the  duty 
of  the  officers  of  the  train  to  resort  to  such  means  to  pre- 
vent injury  to  the  life  or  limb  even  of  trespsssers  on 
the  road. 

E^fmeet^'WkiMlle,—'So  duty  is  imposed  upon  the  en- 
gineer of  a  railroad  train  to  sound  a  whistle  in  the  lawful 
use  of  the  roadway,  except  in  approaching  crossings  on 
a  road,  or  other  places  of  public  passage,  or  in  coming  to 
stations,  or  into  towns  or  cities.  Accordingly,  Heid^  de- 
fendant was  not  responsible  for  injuries  occasioned 
while  it,  without  fault,  was  running  its  train  at  the  cus- 
tomanr  speed  and  without  sounding  a  whistle,  at  a  por- 
tion of  the  road  not  approaching  a.  crossing  or  place  of 
public  passage,  but  upon  a  trestle  bridge  crossing  a  rm- 
vine  about  a  mile  from  a  station.  Hdd  further^  puantiff 
was  guilty  of  contributory  negligence. 

KENTUCKY 


{Oowri  of  AppeaUJ) 


Tatb,  Trkaburbr,  v.  Sai^mon.     December,  1881. 

A  SUUeeamuUbe imetf  m  her  own  eoiiftf.— In  the  absence 
of  a  statute  authorising  it,  a  State  cannot  be  sued  In  her 
own  courts.  Parties  wiU  not  be  allowed  to  evade  this  in- 
hibition by  ignoring  the  State  in  their  suits,  and  pro- 
oeedinif  directly  a^nst  the  public  officer  having  the 
custody  of  the  moneys  sought  to  be  reached. 


SanoEBS  V.  Millsb.    December,  1881. 

IhratuhtUHt  c<mveifanee—Ante-^^ttal  affreemmt^Oredf" 
iore.—A.n  sssignment  of  a  portion  of  the  proceeds  of  the 
sale  ox  his  real  estate  by  a  husband  in  payment  of  a  eer- 
(ain  sum  of  money  to  be  paid  to  his  wife  under  an  ante- 
nuptial tf  reement,  and  in  conKiderstion  of  the  marriage, 
will  not  be  set  aside  ss  fraudulent  as  against  ereditora. 

WxDonroToir,  btc.^  v.  The  Coxmonwjbalth.    January, 
1882. 

BaU—I\»ilure  of  aeeused  to  appear— Fear  of  permmal 
in^i^ry—LiaXrilUjf  of  aicrefte*.— Where  the  aocnsea  fails  to 
appear  for  trial,  the  sureties  in  a  bail-bond  siven  for  his 
appearance  are  not  excused  on  the  groona  that  the  ac- 
cused was  compelled  to  absco  nd  to  save  his  life,  unless 
they  also  show  that  they  made  application  to  the  proper 
authorltiea  for  protection  to  the  accofted,  and  that  the 
autliorities  were  either  unable  or  an  wiUiiig  to  extend  the 
protection  necessaiy  to  enable  the  aoensad  to  appear. 


•♦"•' 


MICHIGAN. 


(Supreme  Court.) 

Tbmlpb  v.  Oody.    January  18,  1882. 

Leaee—Head  of  .F^bsmI^.— Where  the  assignee  of  an  in- 
valid lease  hss  abandoned  his  family,  and  a  new  lease  is 
given  to  his  wife,  running  in  his  name  but  signed  by  the 
wife  by  attaching  her  mark  to  hlvname,  he  is  not  bound 
by  her  act  and  does  not  become  a  party  to  the  lesse ;  and 
If  she  and  her  minor  children  farm  the  land  she  is  en- 


titled to  the  crops  snd  they  cannot  be  taken  upon  an 
execution  against  the  husband. 

The  wife  &  the  bead  of  the  family  when  the  husband 
abandons  it. 


Wabvxb  and  anotbjbb  v.  Bbbbb.    January  18,  1882 

Chattel  Mortgoffe—New  Trial.— When  an  lustimiDant 
transferring  title  by  way  of  security  has  been  recorded 
ss  a  chattel  mortgage  but  has  not  been  renewed  as  such 
except  by  an  oral  understanding  that  later  dealings  l)e- 
tween  the  parties  shall  be  conducted  ou  the  same  foot- 
ing, there  is  no  change  of  legal  owtierfkhip  in  the  prop- 
erty. 

A  mortgagee  of  chattels  cannot  bsse  an  action  of  ae- 
aUmpeit  upon  his  interest  ss  such  mortgagee. 

A  new  trial  muat  be  granted  where  a  seneral  vecdict 
has  been  rendered  upon  a  cliarse  embraong  an  unaoand 
theory  and  it  is  unoeriain  whetner  the  error  did  or  did 
not  alTect  the  result. 


Rust  v.  Conbad.    January  18, 1882. 

Speeifie  Performanee,—TtiB  specific  performance  of  oon- 
tracts  is  not  a  matter  of  right,  but  rests  in  the  aoiind 
discretion  of  the  court. 

If  the  contract  is  unequal;  if  the  consideration  is  in- 
sdequate;  if  it  contains  unreaaonabie  provisions,  or  if 
there  are  indications  of  overreaching  or  unfaimasa,  a 
court  of  equity  will  refuse  to  interfere  for  specUlo  per- 
formance, and  leave  the  party  to  his  remedy  at  law. 

If  the  case  is  one  in  which  either  the  provisions  of  the 
contract  or  the  law  would  permit  to  a  party  the  optiim 
to  nullify  a  decree  for  spedlic  performance,  shouUi  one 
be  granted,  the  court  wUl  not  do  a  vain  thing  1^  grant- 
ing one. 

Where  therefore  a  contract  for  a  lease  contained  a  pro- 
vision that  the  lease,  when  given,  might  at  any  time  be 
terminated  by  the  lessees,  either  ss  to  the  whole  of  the 
land  or  a  part  thereof ,  on  giving  80  days'  notice;  Aald; 
that  this  option  is  a  conclusive  answer  to  a  bill  bj  ihoae 
who  would  be  lessees,  for  the  specific  performance  of  the 
contract. 

A  license  to  two  or  more  is  in  general  revoked  by  the 
death  of  one  of  the  licensees. 


L.  S.  A  M.  S.  Ry.  Co.  v.  Banos.  Januaiy  18,  1882. 

Negligence.— It  \n  negligence  for  a  passenger  to  leap 
from  a  moving  traiu  for  the  mere  pnrpoee  of  geHinflp  on 
at  a  station  where  the  train  shoula  stop,  but  <ma  em  do 
so.  even  though  he  takes  that  course  in  order  to  aava 
otnen  distress  on  account  of  his  absence. 

It  is  not  necessarily  negligence  to  take  a  ehoieeof  riaks 
or  to  do,  without  freedom  of  choice,  an  act  invo^^laip 
danger;  btit  It  is  negligence  to  risk  life  or  limb  merely 
to  escape  inconvenience  or  mental  vexation. 

One  cannot  recover  damages  for  a  personal  lajary  to 
which  he  contributed  by  bis  own  negUgenoe. 


In  re  Cahnon.    January  18,  188ab 

frfrckliftoa.— A  requisition  was  made  by  the  gOTamor 
of  Michigan  upon  the  governor  of  Kansas' for  one  C,  un- 
der a  complaint  for  secuictittn.  After  Ills  deUveiy  to  the 
authorities  of  this  state  he  was  brought  belbiv  e^  Joatioe 
upon  a  oiminal  warrant,  and  the  hearing  adjourned  for 
several  oays,  C,  in  the  mean  time  btiii^  out  on  ball. 
Before  the  adjourned  day  proceedings  were  oummenoad 
sgainst  him  by  the  same  prosecuting  oAeer  for  bastardy, 
and  C.  refusing  to  plead  to  the  merita,  claimed  that  be 
could  only  be  prosecuted  for  the  oflbnee  for  wblah  ha  had 
been  extradited.  He  was  required  to  give  reoogniaaace 
to  appear  at  the  next  term  of  the  drouit  court,  and  rafdn- 
ing  so  to  do  was  imprisoned.  The  diaige  of  asductioin 
was  not  prosecuted,  it  liaving  been  diaoovared  after  tba 
extradition  it  could  not  be  maintsined.  Upon  fcadent 
oorp^e^  held^  that  the  arrest  for  bastardv  and  prosaention 
of  the  bestardy  proceedings,  under  the  drnnmatancaa, 
were  unproper,  and  C.  should  be  diaehaiged  fi 
tody. 


OOBBBL  AND  ANOTBBB  V.  liDfir  AND  ANOVBBB.     JanUaty 
18,  1882. 

Okmlroce.— Defendants  were  laig^  brewers  and  had  a 
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oontraot  with  an  ioe  company  to  supply  them  with  ice 
daring  the  season  of  188()  at  one  dollar  and  seventy-ftve 
cents  a  ton,  or  two  dollars  if  the  crop  was  short.  The 
contract  was  made  in  November,  1879.  The  following 
winter  was  so  mild  that  the  ice  crop  was  a  failure.  In 
May  the  defendants  were  notitied  oy  the  Ioe  company 
that  no  more  ice  would  bo  furnished  them  under  the  con- 
tract. Defendants  had  then  on  hand  a  considerable 
amount  of  beer  that  would  be  spoiled  without  ice,  and 
under  stress  of  the  circumstances  they  made  a  new  ur- 
xangement  with  the  ice  company,  and  agreed  to  pay 
three  dollars  and  a  half  per  ton  for  the  ice.  At  this  rate 
ice  was  received  and  naid  for  afterwards.  A  note  given 
for  ice  at  this  rate  in  October  being  sued,  defendantH  dis- 
puted its  validity,  claiming  that  it  was  obtained  without 
consideration  anu  under  duress. 

Held  (1)  that  it  was  entirely  competent  for  the  parties 
to  enter  into  the  new  arrangement  if  they  saw  flt. 

(2)  That  the  note  wa^  not  without  consideration,  being 
given  for  ice  received. 

(3)  That  the  refusal  of  the  ice  company  to  perform  its 
contracst,  and  the  exaction  of  a  higher  pnce,  was  not  legal 
duress. 


Pabsjbll    v.   Pattjsuson  and    another.    January   18, 
1882. 

AasignmeiU,^^' hen  a  general  assignment  for  the  bene- 
fit of  creditors  Is  assailea  as  Iraudulent  in  fact,  and  there 
is  some  evidence  tiiat  a  portion  of  the  assets  was  not  de- 
livered over  to  the  assignee,  it  is  competent,  in  support 
of  the  assignment,  to  show  that  the  assignee  was  not 
aware  anything  was  retained,  and  acted  himself  in  en- 
tire good  faith. 

An  assignment  is  not  necessarily  to  be  held  fraudulent 
and  void  because  some  small  portion  of  the  assets  was 
withheld  from  the  assignee.  If  the  assignment  is  legal 
on  its  face  and  the  assignee  is  acting  in  good  faith,  he 
may  by  proper  remedies  pursue  and  recover  anything 
wrongfully  retained  from  him. 

When,  in  opposition  to  an  assignment,  It  is  shown  that 
one  of  the  assignors  did  not  deliver  to  the  assiguee  pos- 
session of  a  house  and  lot  to  which  he  had  litle,  it  is  com- 
petent for  the  assignee  to  show,  on  the  other  hand,  that 
the  property  was  encumbered  to  its  full  value. 


Lbland  v.  Kautu.    January  18, 1882. 

IFibieM.— In  a  dvil  action  for  an  indecent  assault  it 
was  held  proper  to  cross-examine  the  defendant  as  to 
whether  he  was  ever  arrested  on  a  criminal  chaige  made 
by  a  woman,  and  whether  he  settled  it  by  payment. 

Where  the  defendant  in  a  civil  action  for  an  indecent 
assault  appears  as  a  witness  therein,  it  is  admissible  for 
its  bearing  on  his  credibility,  to  cross-examine  him  as  to 
the  antecedents  of  his  life,  if  the  questions  do  not  call  for 
aelf-crimiuatlon. 


»• » 


MINNESOTA. 


{Supreme  Court.) 


CiTT  or  WnroNA  v.  Minnsbota  Railway  CoNSTBUcrnoN 
Co.    January  10, 1882. 

JVaetiM—JDaiifUMretf.-* Applications  for  amendments  of 
pleadings  are  addressed  to  the  discretion  of  the  court, 
and  its  action  will  not  be  SQt  aside  unlesii  it  is  apparent 
that  the  court  has  abused  its  discretion.  The  question 
whether  the  court  has  e^cceeded  its  discretio^  in  allowing 
amendments  to  pleadings  before  the  trial  may  be  re- 
yiewed  up;>n  appeal  from  the  Judgment. 

The  plaintiff  hod  executed  its  negotiable  coupon  bonds, 
which,  by  their  term,  bore  interest  at  the  rate  of  6  per 
^ent.  per  year,,  and  hod  deposited  them  in'  eterow,  to  be 
delivered  Xo  the  defendant  only  upon  the  performance  of 
certain  conditions. 

The  defendant  had  wrongfplly  procured  the  delivery 
of  the  bonds,  without  the  performance  of  the  conditions, 
and  had  sold  and  disposed  ot  them  lor  a  valuable  con- 
sideration. 

J30M,  that  the  measure  of  plaintiff's  damages  (the 
bouds  still  outstanding)  is  the  amount  of  Uie  bonds,  so 
prooaredand  negotiated,  at  the  time  of  the  recovery,  In- 
ierest  beinc  computed  at  the  rate  of  6  per  cent,  upon  the 
prinoipai  ox  the  bonds  to  the  data  of  said  Judgment,  and 


also  upon  coupons  maturing  before  the  Judgment  at  the 
legal  rate  of  7  per  cent,  from  the  time  of  their  maturity 
until  Judgment. 

State  of  MiNNEsarA  v»  Ring.    January  13,  1882. 

Embezzlement, — In  an  indictment  for  embezzlement  by 
a  county  treasurer  committed  by  a  refusal  to  deliver  to 
liis  successor  in  office  the  moneys  in  his  hands,  it  is  not 
necessary  to  set  forth  all  of  the  steps  by  which  such  suc- 
cessor became  county  treasurer.  It  is  ennugh  to  allege 
that  he  was  duly  appointed  by  the  board  ^f  county  com- 
missioners, duly  qualified,  and  thereby  became  the  suc- 
cessor in  office  of  the  defendant,  without  alleging  that  a 
vacancy  existed  in  the  office,  by  reoso^  of  which  the 
right  to  make  such  appointment  existed.  But  if  the  in- 
dictment purports  to  set  forth  particularly  the  means  by 
which  the  appointee  became  county  tre^urer,  ^nd  some 
event,  legally  necessary  to  that  end,  is  not  averred,  the 
particular  allegations  modify  and  control  the  general 
averment  of  the  ultimate  fact,  and  such  fact  is  not  well 
plead(Hl. 

The  court  may  exclude  from  the  Jury  one  who  is  shown 
to  have  an  insufficient  knowledge  of  our  language  to  en- 
able him  to  intelligently  trv  the  cause,  although  no  chal- 
lenge was  interposed  for  that  reason. 

It  is  not  necessarv  that  an  indictment  for  embezzle- 
ment of  money  set  forth  the  whole  amount  of  money  re- 
ceived by  defendant,  a  part  of  which  is  alleged  to  have 
been  embezzled.  Under  an  indictment  alleging  the  re- 
ceipt of  a  gross  sum  '*  exceeding  **  a  sum  named,  proof 
may  be  made  of  the  receipt  of  any  amount,  although  it 
greatly  exceed  the  sum  thus  named. 

The  semi-annual  official  statement  of  moneys  in  the 
county  treasury,  required  by  statute  to  be  made  by 
county  treasurers,  and  shown  to  have  been  executed  by 
the  defendant,  is  competent  evidence  of  the  amount  of 
money  in  his  hands,  although  the  amount  of  money 
therein  expressed  is  only  indicated  by  figures,  without 
other  index  of  denomination  than  the  separating  of  the 
two  right-hand  figures  in  a  column  from  the  others  by  a 
perpendicular  line. 

An  appointment  to  a  public  office,  originally  coupled 
with  a  condition  that  was  never  performed,  becomes  a 
valid  appointment  when  the  appointing  power  subse- 
quently, having  authority  to  do  so,  dispenses  with  the 
condition. 

A  county  treasurer  is,  under  the  law,  chargeable  as 
with  money,  the  amount  of  all  taxes  paid  to  him,  although 
he  may  receive  payment  in  certain  orders.  The  amounts 
so  charged  to  him,  and  upon  trial  proved  to  have  been 
paid,  are  presumed  prima /(zeie  to  have  been  received  in 
money ;  and  it  is  for  the  defendant,  if  he  would  overcome 
this  presumption,  to  present  proof  of  the  manner  of 
payment. 

The  stub  duplicate  of  tax  receipts  made  by  a  county 
treasurer,  as  required  by  law,  are  evidence  of  the  receipt 
of  the  tax  represented  thereby,  although  they  have  never 
been  returned  by  him  to  the  auditor,  as  he  is  required  to 
do. 

A  person  appointed  in  regular  form  to  a  public  office 
is  presumed  to  have  been  eligible  to  office,  in  absence  of 
proof  to  the  contrary. 

The  improper  neglect  or  refusal  of  a  public  officer  to 
deliver  to  his  successor  in  office  all  money  remaining  in 
his  hands,  upon  demand  therefor,  is,  under  the  statute, 
embezzlement  per  a«  of  snch  moneys,  although  no  particu- 
lar sum  was  demanded. 


■♦♦♦ 


NEBRASKA. 


(Supreme  Obiiff.) 


(^KSN  V,  Cboss.     November,  1881. 

Aeswnment-~Attachment  of  property  assigned  for  ben^ 
of  creaiiore—Deed.  executed  in  another  State— Oertiftcate  df 
acknowUdgment.-^B,,  a  resident  of  Illinois,  made  an  as- 
signment of  all  his  property,  including  lands  in  this 
State,  for  the  benefit  of  creditors.  JSeld^  that  a  resident 
of  that  State,  claiming  the  benefit  of  the  assignment, 
could  not  maintain  an  attachment  levied  after  the  asr 
signment  of  the  lands  in  this  State.  A  deed  of  lands  in 
this  State,  made  in  another  SUte,  must  be  executed  ac- 
crirding  to  the  laws  of  such  State ;  and  if  no  witness 
is  required  to  the  deed  by  tlie  laws  of  such  State,  the 
deed  is  effbctnal  to  pass  title  without  being  so  attested-. 
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When  a  deed  is  made  in  another  State,  the  oertifleate  of 
acknowledgment  of  a  notary  public  thereto,  daly  at- 
tested by  his  official  seal,  entitles  sach  deed  to  be  re- 
corded without  farther  authentication. 


» <  ♦ 


SUPREME  COURT  OF  OHIO. 


.srv. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  LongwobtHj 
Judges. 

Tuesday,  February  21,  1882. 

GENERAL  DOCKET. 

No.  212.  Edward  G.  Mornn,  assignee,  etc.  v.  WiUiam 
G.  Kinney,  et  al.  Error  to  tne  Diet  net  Court  of  Belmont 
County.  Death  of  plaintiff  in  error  suggested,  and  by 
consent,  Conrad  Troll,  Trustee,  made  party  plaintiff  in 
error  in  his  place. 

299.  Edward  Davis  v,  Mary  Beeze.  Error  to  the  Dis- 
trict Court  of  Lorain  County.  Death  of  plaintiff  in  error 
suggested,  and  by  consent,  proceeding  revived  in  the 
name  of  Charlotte  Davis,  Executrix  of  said  Edward 
Davis,  as  plaintiff  in  error. 

MOnON  DOCKET. 

No.  82.  Marv  A.  Knicely,  et  al.  v.  Cornelia  M.  Arthur, 
et  al.  Motion  for  leave  to  file  printed  reconi  in  No.  1085, 
on  the  General  Docket.    Motion  granted. 

88.  Henry  Bothwell  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  the  Court  of  Common 
Pleasof  Jefferson  County.    Motion  overruled. 

84.  Backus  Oil  and  Car  Grease  Companv,  et  al.  v. 
Backus  Oil  Company.  Motion  to  take  out  of  its  order, 
cause  No.  1040,  on  the  General  Docket.  Motion  over- 
ruled. 

85.  Alonzo  Chesbrough  v.  Commissioners  of  Putnam 
County,  et  al.  Motion  for  re-hearing  in  cause  No.  20,  on 
the  General  Docket     Motion  overruled. 

36.  Cornelius  Parmenter,  et  al.  v,  Melinda  Binkley. 
Motion  of  defendant  in  error  to  dismiss  cause  No.  808,  on 
the  General  Docket,  for  want  of  printed  record,  and 
counter  motion  for  leave  to  print.  Cause  dismissed  on 
motion  of  defendant  in  error. 

87.  Hartly  Jenkins  v.  State  of  Ohio.  Motion  to  file  a 
petition  in  error  to  the  Court  of  Common  Pleas  of  Jackson 
County.  Motion  withdrawn  by  leave  of  court,  with  a 
view  to  making  appUcation  for  a  reversal  in  the  district 
court. 

88.  Joseph  Dresbach  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  the  Court  of  Common 
Pleasof  Fairfield  County.  Motion  granted  and  cause 
taken  out  of  its  order  for  hearing. 


♦  »  ♦ 


SUPREME  COURT  ASSIGNMENT. 


FOR  ORAL  AROtTMENT. 

February  23d— No.  6.  Shorten  v.  Drake  et  al.  No.  80. 
Pitts,  Graham  A  Co.  v.  Foglesong. 

February  23d— No  794.  Elias  Sims  et  al.  v.  The  Brook- 
lyn Street  Railroad  et  al. 

February  24th— No.  23.  Pittebnrgh,  Cincinnati  A  St. 
Louis  R*y  Co.  v,  Henderson.  No.  24.  Same  v.  Shnss. 
No.  78.    Same  v.  McMillan. 

March  1st— No.  88.  Little  v.  Eureka  Fire  and  Marine 
Insurance  Co.  No.  84.  Rowland  v,  Meader  Furniture 
Company. 

March  2d— No.  18.  Manetto  A  CMndlinatl  Railroad 
Company  v.  Western  Union  Telegraph  Company  etaL 

March  8d— No.  87.  Phceniz  Insurance  Company  «i 
Priest,  adm'r,  etc. 

March  8th— No.  40.  Crabill,  ex'r  v.  Marsh.  No.  00. 
dty  of  Ironton  v.  Kelley  and  wife. 


•March  9th— Ne.  7.  Dawson  v.  Ohio  and  J.  B.  Kodu 
No.  74.  Ohio  ex  rel.  Dawson  et  al.  v.  Board  of  Education 
of  Wooster. 

March  10th  -No.  46.    Mighton  v.  Dawson  et  al. 

SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Feb.  21, 1882L] 

No.  1068.  Joseph  P.  Shaw,  Receiver,  Ac.  v.  Isaac  Pe- 
ters. Error  to  the  District  Court  of  Lawrence  County. 
Ralph  I>eete  and  O.  F.  Moore  for  plaintiff 

1084.  German  Evangelical  Protestant  Church,  «ftc.  v. 
City  of  Cincinnati  et  al.  Appeal— ReMcrved  in  the  Dl»> 
trict  Court  of  Hamilton  County.  J.  J.  Glidden,  et  al.  for 
plaintiff;  Kuniler,  Ampt  and  Warrington  for  defend- 
ants. 

1066.  Charles  C.  Volght  v,  Hedwig  A.  Voight,  F.  W. 
Bronscheim  and  Samuel  Bailey,  jr.,  Sheriff.  Error  to 
the  District  Court  of  Hamilton  County.  C.  H.  BUckbarn 
and  A.  G.  Collins  for  plaintiff. 

1066.  The  Cincinnati  and  Warsaw  Turnpike  Co.  v. 
William  H.  Kelley  et  al.  Error  to  the  District  Court  of 
Hamilton  County.    S.  T.  Crawford  for  plaintifL 
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SNYPOeiS  OF  LAWS   PAflSBD  THIS    BBWOlf. 


FSBRUART  14,  1881 

H.  B.  No.  21.  Authorising  the  CommlssioneiB  of  Cler- 
mont County  to  construct  certain  turnpike  roads— re- 
pealing section  one  of  act,  passed  April  ISth;  1881,  in  re- 
lation thereto. 

H.  B.  91— Authorising  the  Trustees  of  Westfleld  Town- 
ship Medina  County,  to  levy  a  tax  to  improve  and  fence 
the  park  of  the  center  of  said  township. 

H.  B.  34— Supplementary  to  an  act  passed  Fabroaiy  21, 
1881,  entitled  an  act  for  the  better  improvement  of  nabUe 
highways,  in  counties  having  a  population  in  lOTO,  of 
4O26O9. 

H.  B.  SO— To  authorise  the  election  of  one  additional 
Judge  in  the  third  sub-division  of  the  8th  Judicial  Dis- 
trict. 

Fbbruabt  17, 1868. 

8.  B.  1^— Authorising  the  Commissioners  of  Plka 
County  to  pav  certain  bonds  and  coupons,  issued  by  Mi<l 
county,  and  fbrthat  purpose  to  apply  certain  moneys  in 
the  treasury  of  said  county,  and  to  levy  a  tax. 

H.  B.  188— Relieving  John  A.  Miller,  Jaroea  A.  Porter. 
James  A.  Salisbury  and  John  P.  Cropper,  bondamen  of 
W.  P.  Williams,  late  Treasurer  of  Jetfebon  T6wuahit»» 
Brown  County. 

H.  J.  R.  26— Directing  the  Librarian  to  distribute  oop> 
les  of  the  so-called  St.  Clair  papers  to  members  of  the 

press. 

H.  B.  160— Making  partial  appropriations  for  the  be- 
nevolent, penal  and  correctory  institutions. 

H.  B.  61— To  amend  section  1728  of  the  Revised  Stat- 
utes to  read  as  follows : 

Section  1728.  The  iirst  Monday  of  April  pball  be  the 
regular  annual  period  for  the  election  of  oAoers  of  mu- 
nicipal corporations,  provided,  that  any  village  situate  in 
a  township,  whore  tne  annual  elections  are  held  oatside 
of  the  limits  of  such  village,  the  council  of  anch  vlllaga 
may,  by  ordinance,  fix  the  time  for  holding  the  annual 
election  for  the  officers  of  such  village  on  the  Saturday 
next  preceding  the  first  Monday  in  April. 

S.  B.  1.  To  authorise  the  Commissioneia  of  Adams 
County  to  construct  certain  flree  turnpike  roads. 

H.  B.  180— Authorising  the  Trustees  of  Franklin 
Township.  Tuscarawas  County,  to  apply  certain  money 
now  in  the  treasury  of  said  township,  to  purchase  a  sltei^ 
and  erectinff  a  to>¥n9hip  house  thereon. 

S.  B.  6— Making  an  appropriation  to  re-build  locks  on^ 
and  to  repair  that  portion  or  the  Miami  and  Erie  Oanal 
between  Junction  in  Paulding  County,  and  the  west  Una 
of  the  village  of  Antwerp  in  said  county. 

H.  B.  88— To  regulate  the  sale  and  distribution  of  nro- 
ceeds  of  railroads  and  for  the  protection  of  creduom 
thereof. 
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COLUMBUS,  OHIO,     :     :     MARCH  2,  1882. 

WHO  IS  LIABLE  ? 
The  following  inquiry  comes  to  us  from  one  of 
the  back  counties,  and  we  present  it  to  ou^  read- 
ers for  their  deliberate  consideration,  in  its  prim- 
itive condition,  without  mark  or  change  therein: 

Sir: 

I  ask  vou  for  information  a  gentleman  ask 
me  but  I  did  not  know  he  was  playine  a  game  of 
cards  and  got  robed  of  his  money  unfair  and  is 
the  House  Responsible  for  the  lost  in  which  he 
was  playing  can  he  have  it  Replaced. 

Your 

C. 


In  a  note  upon  '^  digesting  and  indexing,"  the 
ABniny  Law  Journal  has  somewhat  to  say  con- 
^oerning  an  article  written  by  a  Mr«  W.H.  Bailey, 
oi  North  Carolina.    The  editor  says : 

*'  Mr.  Bailey  will  find  a  cross  reference  to  his 
mind,  in  the  edHcr  of  the  North  Carolina  SMtt- 
utes,  who  puts  down  '  Stud  Horses,  see  Religious 
Societies.'  On  turning  to  the  latter  we  find  that 
it  is  against  the  law  to  exhibit  such  animals 
within  a  specified  distance  of  a  meeting  of  any 
religioos  society— A  being  feared  thai  the  operationaof 
nature  will prope  rnire  aUractive  to  Ksntuekiane  than 
4he  eervieee  cf  the  Mnctuary." 

The  italics  are  our  own. 

The  mode  of  cross  reference  adopted  by  the 
editor  of  the  North  Carolina  Statutes  is  very 
funny  indeed.  But  it  is  unfortunate  for  the  ed- 
itor of  the  A.  L.  J.  that  he  reveals  his  own  pecu- 
liar quality  of  mind  by  his  quotation  and  allu- 
sions thereta  His  mental  endowment  is  so 
firmly  transfixed  by  the  humorous  point,  and  he 
finds  the  picture  so  charming  withal  that  he  for- 
gets that  the  North  Carolina  Statutes  do  not  in 
general  have  any  binding  force  upon  Kentuck- 
ians.  We  have  had  occasion  heretofore  to  refer 
to  this  peculiar  mental  aberration  of  this  gentle- 
man in  this  same  line  of  horse  business,  and  sor- 
rowful indeed  is  our  regard  for  our  otherwise  dis- 
tinguished brother  editor. 


» • » 


IN  MEMORIAM. 


At  the  session  of  the  Supreme  Court,  Tuesday 
morning  of  this  week,  Hoh.  Chaunuey  N.  Olds  in 
a  few  fitting  words,  presented  on  behalf  of  a 
Ciommittee  of  the  Hamilton  County  Bar,  the  fol- 
lowing report  of  the  action  taken  by  the  mem- 


bers of  the  Bar  at  Cincinnati,  on  the  death  of 
the  Hon.  Charles  Fox . 

At  a  meeting  of  the  Bar  of  Hamilton  County, 
held  at  the  Court  House,  on  Friday  February  10, 
1882,  to  take  suitable  action  in  memory  of 
Charles  Fox,  deceased,  on  motion,  Hon.  William 
Johnston  was  called  to  the  Chair,  and  Samuel  J. 
Thompson  appointed  Secretary.  On  motion, 
Messrs.  T.  D.  Lincoln,  Alphonso  Taft,  Kufus 
King,  Aaron  F.  Perry,  George  Hoadly,  Jo3hua 
H.  Bates,  John  W.  Herron,  W.  M.  Buteman, 
John  F.  FoUett  and  John  B.  Stallo,  were  ap- 
pointed a  Committee  to  report  such  jiaper  as 
thev  might  deem  proper  for  the  consideration 
of  the  meeting.  This  Committee,'by  their  Chair- 
man, Mr.  Lincoln,  presented  the  following  re- 
port, which  was  unanimously  adopted : 

The  decease  of  the  Honorable  Charles  Fox, 
late  Judge  of  the  Superior  Court  of  Cincinnati, 
at  the  venerable  age  of  eighty-four  years,  being 
deemed  by  the  Bar  of  Hamilton  County  an  occa- 
sion wortny  of  their  meetiuR,  they  have  there- 
fore assembled  to-day,  not  for  the  formalities  of 
mourning,  but  to  crown  the  close  of  this  long  and 
useful  career  with  a  fittinjg  memorial  of  his  vir- 
tues and  of  the  appreciation  we  cherish  for  the 
ripened  fullness  of  that  career. 

We  honor  him  not  merely  as  the  last  remain- 
ing link  connecting  us  with  the  Bench  and  Bar 
of  our  county  and  State,  in  the  first  quarter  of 
this  century,  we  afiectionately  desire  to  leave 
some  enduring  recognition  of  his  professional 
and  personal  waracter  which  shall  evidence  to 
those  who  come  after  us  our  sense  of  his  sterling 
merits. 

Jud^e  Fox  was  a  native  of  England,  and  be* 
gan  his  life  as  a  mechanic.  Emigrating  to  this 
city,  he  here  continued  awhile  his  early  employ^ 
ment,  but  his  natural  bent  and  energy  of  char- 
acter soon  impelled,  him  to  the  study  of  the  law, 
and  in  the  year  of  1823  he  was  admitted  to  the 
bar.  He  was  not  long  in  acauiring  position  and 
practice.  Notwithstanding  nis  want  of  the  ordi* 
nary  course  of  preparation  for  the  ordeal  which 
he  thus  ventured  to  Court,  hh  rare  practical 
sense,  his  sound  judgment,  his  great  readiness 
and  fertility  of  resource  and  his  amazing  and 
neverrtiring  capability  for  work,  were  such  ele- 
ments of  success  that  he  gradually  rose  bo  the 
foremost  practice  in  this  county  and  in  the 
higher  Courts,  and  in  his  day,  prooably,  he  tried 
more  cases  than  any  man  wno  has  been  at  the 
bar  in  Ohio.  He  was  remarkable  for  the  staight- 
forward  and  manly  courage  with  which  he  con* 
dueted  all  his  contests.  And  there  was  ever 
this  characteristic  in  all  of  them,  that  whilst  his 
antagonists  might  be  sure  of  his  very  best  effort 
to  carry  his  point,  such  was  his  high  sense  of 
professional  honor  that  they  were  never  afraid 
it  would  be  by  chicanery  or  any  underhanded 
practices.  Fairness  and  open-dealing  were  the 
invariable  habits  of  Charles  Fox  in  all  his  long 
and  remarkable  practice  at  the  bar. 

In  his  private  life  and  character  he  was  with- 
out ostentation,  and  there  was  th^  same  honora- 
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ble  dealing.  Music  was  his  chief  luxury  and  his 
relaxation  .from  the  strain  of  professional  labor. 
His  integrity  was  never  suspected.  In  the  thick- 
est pressure  of  his  business  he  rarely  lost  his 
temper,  and  never  the  native  kindness  of  his 
heart.  He  was  not  only  generous,  but  had  a 
truly  magnanimous  soul.  And  though  adversi- 
ties swept  away  most  of  the  fruits  of  his  toil,  he 
never  repined,  but  constantly  and  to  the  end 
made  the  same  brave  struggle  for  independence, 
which  ushered  in  his  professional  life. 

The  Bar  of  Hamilton  County,  therefore,  record 
with  pride  and  pleasure  this  tribute  to  the  honor 
in  wnich,  professionallv  and  personally,  we 
hold  the  memory  of  Charles  Fox  as  a  lawyer,  and 
our  affection  for  the  many  excellencies  of  his 
heart  and  character. 

Resolved,  That  a  copy  of  this  memorial  and 
resolution  be  transmitted  to  the  family  of  Judge 
Fox,  and  that  the  officers  of  this  meeting  also 
present  the  same  to  the  Courts  of  this  county 
and  the  United  States  District  Court,  and  to  the 
Supreme  Court  of  the  State,  with  our  respectful 
request  that  thev  be  enterea  on  their  minutes. 

William  Johnston,  Chairman. 

Samuel  J.  Thompson,  Secretary. 


EXEMPLARY    DAMAGES    FOR    INJURIES 
TO  PROPERTY,  FRAUD,  ETC. 

In  Sedgwick  on  Damages,  [Sixth  ed.,  p.  554], 
the  following  language  is  used  in  the  text: 
'That  the  intent  of  the  defendant  is  material  in 
regard  to  damages  has  always  been  recognized 
in  our  law.  Damages  are  graduated  by  the  in- 
tent of  the  party  committing  the  wrong."  The 
authority  to  sustain  this  proposition  is  Kron  v. 
Schoonmaker.  [3  Barb.  647].  He  also  says:  [3. 
Barb.  555,  556j  "It  might  be  said,  however, 
that  the  malicious  or  insolent  intention  does  not 
in  fact  increase  the  injury,  and  the  doctrine  of 
exemplary  damages  might  thus  be  reconciled 
with  the  strict  notion  of  compensation ;  but  it 
will  appear  from  the  cases  we  now  proceed  to  ex- 
amine, that  the  idea  of  compensation,  is  aban- 
doned and  that  of  punishment  introduced." 
This  rule  has  been  applied  to  cases  of  injuries  to 

froperty,  replevin,  trover,  fraud,  negligence,  etc. 
r.  the  case  of  Nagle  v.  Mullison,  [34  Pa.  St.  48], 
one  Dr.  Armour  had  hired  a  horse  from  one  Mul- 
lison, to  attend  to  his  professional  calling,  and 
while  visiting  a  patient  the  horse  was  levied 
upon  and  sold  under  an  execution  issued  on  a 
judgment  against  him.  Mullison  recovered  the 
possession  of  the  horse  in  an  action  of  replevin, 
and  then  brought  an  action  against  the  ofiicer 
levying  the  execution  for  damages.  The  jury, 
after  finding  the  above  facts,  say  "that  they  are 
ignorant  in  point  of  law  on  which  side  they 
ought  to  find  the  issue.  That  if  upon  the  whole 
case  the  court  should  be  of  the  opinion  that  the 
issue  is  proved  for  the  plaintiff,  they  find  for  the 
plaintifi  accordingly,  and  assess  the  damages  at 
$50  exemplary  damages;  but  if  the  court  are  of 
an  opposite  opinion,  then  they  find  for  the  de- 
fendant."   Judgment  was  rendered  for  $50.    The 


court  say:    "In  Amer  v.  Longstreth,  [34  Pa.  St» 
53],    Bell,  J.,  said  the  court  below  were  correct 
in  their  statement  of  the  abstract  rule  that  in 
actions  of  trespass  the  jury  are  not  confined  to 
the  actual  damages  sustained ;  they  may  go  be- 
yond that  if  the  case  shows  a  wanton  invasion  of 
the  plaintiff's  rights,  or  any  circumstance  of  an 
aggravation  or  outrage.    This  is  for  the  jury  to 
determine,  and  within  reasonable  bounds  it'is  a 
matter  peculiarly    within    their   control."    In 
Craig  v.  Kline,  [65  Pa.  St.  399],  in  an  action  of 
replevin  for  certain  logs  and  a  quantity  of  lum- 
ber, the  court  say:    "Hence  exemplary  damages 
may  be  given  when  there  has  been  outrage  in 
the  taking  or  vexation  and  oppression  in  the  de- 
tention; and  on   the  other  nand,  an  innocent 
mistake  in  the  taking  or  detention  may  reduce 
the  damages  to  mere   compensation."    In    the 
caseofHoytv.  Gelston  and  Schenck,  [13  Johns 
141],  the  action  was  for  trespass  against  Schenck, 
the  surveyor  of  customs  at  New  York,  for  seizing 
a  vessel  called  **The  American  Eagle."    Spencer, 
J.,  in  delivering  the  opinion  of  the   court,  \\Z 
Johns.  151],* says:    'Tne   presiding  judge  held 
that  such  admission   [that    the  defendant  had 
not  been  influenced  by  malicious  motives]   pre- 
cluded the  plaintiffs  from  claiming  any  damages 
against  the  defendants,  by  way  of  punishment 
or  smart-money,  and  that  after  sucn  admission 
the  plaintiff  could  recover  only  the  actual  dam- 
ages sustained.    The  defendants  have  no  cause 
of  complaint  that  the  facts  set  out  in  the   notice 
were  not  admitted  in  mitigation  of  damages ;  for 
the  admission  made  by  the  plaintiff's^  counsel 
was  held  to  preclude  him  from  recovering  any- 
thing beyond  the  actual  damages  sustained.    * 
*    *    He  was  entitled,  at  all  events,  to  recover 
his  actual  damages,  ana  it  is  not  pretended  that 
he  has    recovered   beyond    that    amount."    In 
Woodward  v.  Paine,  [15  Johns.  493],  a  justice  of 
the  peace  had  tried  an  action  to  recover  damages 
for  ass<ault  and  battery,  and  rendered  judgment 
for  $15,  and  issued  an  execution  thereon  under 
which  the  constable  levied  upoo  and  sold  a  pair 
of  horses,  two  sets  of  harness,  and  a  wagon.     la 
an  action  by  the  defendant  against  the  justice 
and  constable  for  damages,   a  verdict  was  ren- 
dered for  $270.    The  property  levied  upon   was 
sold  for  $19,  and  there  seems  to  have  l>een    no 
doubt  that  the  actual  owner,  through   an  agent, 
purchased  the  same  at  the  sale.     An  instruction 
that  "if  the  jury  believed  from  the    testimony 
that  the  defendiant  had  acted  from  improper  mo- 
tives and  knowingly,  they  might  give  a  verdict 
not  only  for  the  actual  damage  sustained  by   the 
plaintiff,  but  in   addition,  for  smart-money  for 
the  oppression  and  vexation  which  they  created," 
was  held  to  be  correct.    The  opinion  is  per  carlum. 
There  is  no  discussion  of  the  question,  and    in 
view  of  the  fact  that  the  testimony  tended   to 
show  that  the  plaintiff  had  purchased  his    own 
property,  and  therefore  had  sustained  no  daTn:^e 
beyond  $19,  it  is  difficult  to  reconcile  the  reasons 
given  by  the  court  with  justice  and  right.     The 
court  say :    'There  was  room  for  an  honest  di  ffjr- 
ence  of  opinion  as  to  the  conduct  of  the  defead- 
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ant,  and  as  to  the  damages  sustained  by  plaint- 
iff   We  are  inclined  to  think  that,  the  better 
^conclusion  is,  that  the  magistrate  acted  under  an 
honest  and  real  impression  that  he  had  jurisdic- 
tion of  the  case  before  him.    The  testimony  is 
pretty  strong  to  show  that  the  property  was  pur- 
chased in  under  the  constable's  sale  for  the  ben- 
efit of  the  plaintiff,  so  that  he  has  only  sustain- 
ed damages  to  the  amount    of  the  judgment 
against  him."    In  Woert  v.  Jenkins,  [14  Johns. 
352|],  in  an  action  of  trespass  for  beating    the 
plaintiff's  horse  to  death,  tne  jury  were  told  that 
they    might  give  smart-money.    In    Cable    v. 
Dakin,  [20  Wend.  172],  the  action  was  replevin. 
The  court  say  :    'There  can  be  little  doubt  that 
the  defendants  actually  sustained  as  much  dam- 
age, in  consequence  of  the  interference  of  Losee 
on  Dehalf  of  the  plaintiffs  and  the  replevin,  as 
the  jury  has  given."    It  is  said,  however,  that 
'^thev  might  allow  smart-money."    In   Brisee  v. 
Maybee,    [21    Wend.    144J,    Cowen,    J.,    says: 
^*Wnere  the  writ  of  replevin  has  obviously  been 
perverted  to  the  purpose  of  a  wilful  injury,  with 
a  full  consciousness  in  the  plaintiff  that  he  has 
no  claim,  the  jury  may  perhapa  assess  smart- 
money,  as  they  might  for  a  wilful  or  malicious 
trespass.    That    would  certainly  be    going    far 
enough.    It  supposes  a  right  to  recover  damages 
as  for  a  malicious  prosecution ;  and  to  go  even 
that  far  would  be  nangerous,  unless  a  malicious 
replevin  be  conceded  as  an  exception  to  the  rule 
which  allows  an  independent  action  for  a  vexa- 
tious suit."    In  Edwards  v.  Bebee,  [48  Barb.  106], 
in  an  action  to  recover  damages  occasioned  by  a 
collision  of  boats  on  the  Erie  Canal,  the  court 
say :     [48  Barb.  107,  108].    "It  must  be  acknowl- 
edged  that  we  have  no  uniform  rule  of  damages 
to  apply  to  the  variety  of  cases  in  tort  which 
contiuuallv  come  before  us  for  adjudication.    The 
courts  of  tnis  State,  however,  do  not  favor  the 
doctrine  of  giviAg  anything  more  than  the  neces- 
sary and  unavoidable  damages  in  cases  of  tort, 
without  aggravation.    ^    *    *    Incases  of  col- 
lision, hypothetical  and  consequential  damages 
are  excluded."    In  Lane  v. .Wilcox,  [55    Barb. 
615],  in  an  action  for  fraudulently  adulterating 
milk,  the*court  say :    [55  Barb.  620],  In  all  such 
•cases,  while  damages  should  not  be  stinted,  and 
should  be  liberal  to  cover  all  the  losses  caused  by 
the  fraud,  I  think  the  rule  allowing  exemplary 
damages  cannot  be  allowed." 

In  Mowry  v.  Wood,  [12  Wis.  414],  in  an  action 
of  trover  for  certain  certificates  of  school  land, 
there  are  certain  expressions  as  to  the  right  of  a 
jury  in  a  proper  case  to  give  damages  by  way  of 
punishment.  The  question  does  not  seem  to 
nave  arisen  in  the  case,  as  it  was  held  that  the 
plaintiff  had  sustained  no  injury  for  which  an 
action  would  lie.  In  Barber  v.  Kilbourn,  fl6 
Wis.  485],  in  an  action  for  fraudulent  represen- 
tations, an  instruction,  that  '4f  they  [the  jury! 
should  find  the  fraud  alleged  in  the  answer  of 
the  defendant  establishec^  they  might  give  him 
exemplary  and  vindictive  damages,  to  punish 
the  plaintiff  by  way  of  example ;  that  is,  dam- 
ages over  and  above  the  damages  actually  sus- 


tained by  the  defendant,  to  act  as  a  punishment 
of  the  plaintiff  by  way  of  preventing  such  fraud- 
ulent practices,"  was  held  to  be  erroneous.  The 
ctfurt  say :  [16  Wis.  489].  This  rule  of  damages 
is  frequently  acted  on  in  actions  of  trespass  to  the 

SersoUj — slander,  libel,  crim.  am.,  etc.  But  I 
oubt  its  application  to  a  case  like  this,  even 
where  it  appears  thki  the  defendant  has  sus- 
tained something  more  than  nominal  damages 
by  the  false  representations.'*  In  Bronson  v. 
Green,  [2  Duv.  234],  in  an  action,  in  the  nature 
of  trespass,  for  inciting,  advising,  and  causing 
an  insurgent  force  to  camp  at  appellant's  dwell- 
ing on  his  farm,  destroying  his  property,  con- 
suming his  provisions,  and  taking  away  three 
mules  and  tnree  horses,  it  was  held  that  the  per- 
son who  advised  and  procured  this  to  be  dfone 
was  liable  to  the  owner  of  the  property  for  its 
value  and  for  smart- mone)r  in  damages.  In 
Jones  V.  Allen,  [2.Head,  — "],  in  an  action  to  re- 
cover the  value  of  a  slave,  who  was  killed  on  the 
premises  of  the  defendant  while  there  with  the 
defendant's  consent  liut  without  the  consent  of 
the  master,  it  was  held  that  the  action  would  not 
lie.  McKinnev,J.,  says:  [2  Head,  635].  "In 
trover,  the  rule  of  damages  is  arbitrary;  the 
measure  in  general  is  the  value  of  the  property 
tortiously  converted." 

In  Byron  v.  McGuire,  [3  Head,  529],  in  an  ac- 
tion for  the  loss  of  an  animal,  the  jury  were  in- 
structed that  "they  might  in  their  sound  discre- 
tion give  such  increased  damages  asthey  thought 
right  and  proper  for  any  aggravating  circum- 
stances in  the  conduct  of  the  defendant,  if  any 
such  are  shown  to  exist  in  the  proof,  so.that  they 
were  not  unreasonable  and  did  not  evince  passion 
or  vindictiveness  on  their  part."  It  was  held 
that  the  instruction  was  not  erroneous.  In  Fort 
V.  Saunders,  [5  Heisk.  487],  in  an  action  for  the 
conversion  ot  cotton,  it  was  held,  that  the  meas- 
ure of  damages  for  the  conversion  or  illegal  with- 
holding of  the  property  was  the  value  of  the 
property  at  the  time  of  the  illegal  act  com- 
plained of. 

In  Moore  v.  Schultz,  [31  Md.  418],  it  was  held 
that  where  the  goods  of  a  person  engaged  in  bus- 
iness were  unlawfully  seized  under  an  attach- 
ment, which  was  finally  quashed  and  the  goods 
returncKl,  greatly  deteriorated  in  value,  it  was 
competent  for  the  jury,  in  addition  to  the  ordi- 
nary measure  of  compensation  and  the  allowance 
for  aggravation,  to  allow,  as  special  damages,  for 
the  destruction  and  loss  of  business  of  the  plaint- 
iff, to  the  extent  of  the  loss  actually  sustained,  if 
it  was  made  to  appear  that  such  destruction  and 
loss  was  the  natural  consequence  of  the  trespass. 

InDibblet?.  Morris,  [26  Conn.  416],  in  an  ac- 
tion for  the  conversion  of  a  yoke  of  oxen,  the  court 
say :  [26  Conn.  426,  427],  "By  a  series  of  decis- 
ions in  this  State,  it  is  settled  that  in  actions 
sounding  in  tort,  where  the  injury  was  inflicted 
wantonly  or  maliciously,  the  jury  are  at  liberty 
to  give,  and  it  is  proper fpr  them  to  give,  damages 
beyond  a  mere  compensation  for  the  actual  loss 
or  injury,  and  exemplary  or  vindictive  in  pro- 
portion to  the  degree  of  malice  evinced  by  the 
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defendant,  and  to  increase  the  amount  by  taking 
into  oonsideration  the  plaintiff's  expenses  in  li^ 
igation.  [See  also  15  Conn.  236-267 :  24  Conn. 
491]. 

In  Windham  v.  Rbame,  [11  Rich.  2831  it  was 
held,  in  an  action  for  ob6tru<:ting  a  public  way, 
that  vindictive  or  punitive  damases  oeyond  tne 
amount  of  the  plaintiff's  actual  los8»  might  be 

a'ven.  In  Greenville  and  Columbia  Railroad 
^mpanv  v.  Partlow,  [14  Rich.  283],  in  an  action 
of  trespass,  quare  daiuumfregit^  the  court  say  that 
an  instruction,  if  the  jury  '^believed  the  defend- 
ant to  be  actuated  by  malicious  or  wrongful  mo- 
tives thev  might  give  exemplary  damages  to  any 
amount,'^  was  not  erroneous.  In  Hearn  v.  Mc- 
Caughan  [32  Miss.  17],  it  was  held,  that  exemp- 
lary damages  were  recoverable  a^inst  a  com- 
mon carrier  for  wilfully  and  capriciously  refus- 
ing to  land  his  vessel  according  to  published  no- 
tice, and  receive  the  plaintiff  on  board  as  a  pas- 
senger. 

In  New  Orleans,  Jackson,  and  Great  Northern 
Railroad  CompMiny  V.  Hurst,  [36  Miss.  661],  the 
defendant  carried  the  plaintiff  about  four  hun- 
dred yards  beyond  the  station  to  which  he  had 
paid  his  fare,  and  refused  to  run  the  train  back 
to  the  station.  A  verdict  for  $4,500  was  sustain- 
ed. [See  also  Southern  R.  Co.  v.  Kendrick,  iO 
Miss.  374;  Memphis,  etc.,  R.  Co.  v.  Whitfield,  44 
Miss.  374J.  In  Oliver  v.  Chapman,  [15  Texas, 
400],  in  an  action  to  set  aside  and  annul  certain 
deeds  of  conveyance  and  to  recover  back  the  land 
conveyed,  upon  the  ground  that  the  deeds  were 
obtain^  by  fraud,  it  was  held  that  the  jurv 
might  give  exemplarv  damages.  [See  also  Bull 
V.  Griswold,  19  111.  631 ;  Dorsey  v.  Manlove,  14 
Cal.  553 ;  Mendelshon  v.  Anaheim  Lighter  Co.,  40 
Cal.  657:  Campbell  v.  Chamberlain,  10  Iowa, 
837;  Cochran  v.  Miller,  13  Iowa,  128;  Emblen  v. 
Myers,  30  L.  J.  (Exch.)  71]. 

In  the  caaes  cited  there  is  but  little  discussion 
of  the  principle  upon  which  jpunitive  damages 
are  awarded,  although  it  is  said  in  some  of  them 
that  the  object  is  to  deter  others  from  the  like 
crime.  It  is  claimed  that  the  principle  is  sanc- 
tioned by  the  case  of  Huckle  v.  Money,  [2  Wils. 
205],  decided  by  Chief  Justice  Pratt  in  1763. 
That  wiM  an  action  for  an  assault  and  impris- 
onment under  a  general  warrant;  in  other 
words,  for  false  imprisonment.  A  verdict  for 
£300  was  held  not  excessive.  The  decision,  to 
be  understood,  must  be  read  by  the  light  of  the 
political  history  of  the  time.  And  while  the 
chief  justice,  on  overruling  a  motion  for  a  new 
trial,  said,  ''I  think  they  (the  Jury^  have  done 
right  in  giving  exemplary  damages,"  it  is  pretty 
clear  that  it  was  not  intended  to  overturn  the 
rules  fixing  the  measure  ot  damages  existing 
prior  to  that  time,  nor  to  introduce  a  new  rlile ; 
nor  would  the  damages  in  such  a  case  be  con- 
sidered so  exceseive  at  the  present  time  as  to 
justify  a  court  in  granting  a  new  trial.  Tullage 
V.  Wade  [3  Wih.  18],  was  for  debauching  the 
plaintiff  ^s  daughter,  and  a  verdict  of  £60  was 
sustained.  In  Merest  v.  Harvey,  [5  Taun.  442], 
decided  in  1814,  the  defendant,  a  member  of  Par- 


liiCment,  while  intoxicated,  forced  himself  into 
the  plaintiff's  company,  and  grossly  and  inso- 
lently persisted  in  hunting  upon  his  land.  It  is^ 
evident  that  the  shooting  was  done  in  viblation 
of  the  game  laws,  the  penalties  of  which  were 
very  severe.  Blackstone  says :  "For  unqaali- 
fied persons  transgressing  these  laws  by  killing 
game,  keeping  engines  for  that  purpose,  or  even 
having  game  in  their  custody;  or  for  persons, 
however  qualified,  that  kill  game  or  have  it  in 
possession  at  unseasonable  times  of  the  year,  or 
unseasonable  hours  of  the  day  or  night,  or  Bun- 
days  or  Christmas  Dav,  there  are  various  penal- 
ties assigned,  corporal  and  pecuniary,  by  dif- 
ferent statutes :  on  any,  if  out  only  one  at  a 
time,  the  justice  may  convict  in  a  summary  way. 
or  in  most  of  them  prosecutions  may  be  carriea 
on  at  the  Assizes.'^  [4  Bla.  Comm.  175].  In 
Sears  v.  Lyons,  [2  Stark.  3171,  decided  in  1818,, 
in  an  action  for  breaking  the  plaintiff 's  close 
and  lading  out  poi'son  upon  it  to  destroy  the 
plaintiff's  poultry,  Abbott,  J.,  instructed  the 
jury  that  they  might  consider  not  only  the  mere 
pecuniary  damage,  but  also  the  intention 
whether  for  insult  or  injury.  The  same  ruling 
was  had  in  Brewer  v.  Den,  [11  Mee.  &  W.  625,1 
in  an  action  for  seizing  the  plaintiff 's  soods  un- 
der a  false  and  unfounded  claim,  whereby  he  was 
prejudiced  in  his  business.  [See  also  Doe  v.  Fil- 
ter, 13  Mee.  &  W.  47 ;  Thomas  v.  Harris,  3  Hurt 
A  N.  961.  These  cases  merely  show  the  ease 
with  which  a  precedent  may  be  established,  and 
the  danger  of  departing,  in  particular  cases  sup- 
posed to  DC  attended  with  particular  hardship, 
from  established  rulesj. 

The  object  of  an  action  to  recover  damages  for 
injuries  is  compensation.  If  the  plaintiff^s 
property  or  business  is  injured  bv  another,  and 
a  jury  awards  full  compensation  for  the  same,  is 
it  not  a  complete  satisfaction  ?  Take  the  case 
of  an  attachment  against  the  property  of  a 
debtor.  Under  the  custom  of  Lonaon,  the  plaint* 
iff,  to  obtain  the  order,  was  required  only  to 
make  an  affidavit  that  the  defendAut  was  in- 
debted to  him  in  a  specific  sum.  [Drak^  on  At- 
tach., sect.  61.  But  m  this  country  he  is  gener> 
ally  required  to  swear  to  certain  facts  designated 
by  statute,  in  addition — such  as  the  nature  of 
the  claim,  that  it  is  just ;  and  some  fact  uixm 
which  the  right  to  the  attachment  depenoa — 
such  as  fraud  or  non-residence. 

Not  tllnfrequently  an  attachment  is  the  only 
mode  of  securing  a  debt.  It  is  a  remedy  given 
to  the  creditor,  based  upon  his  positive,  awcNrn 
statements,  and  usually  accompanied  by  a  bond 
in  double  the  amount  of  the  debt.  If  the  rem- 
edv  fails,  the  creditoi'  may  be  liable  for  the  act* 
ual  damages  sustained ;  but  the  mere  failare  to 
sustain  the  attachment  is  not  in  all  caaee  con- 
clusive proof  of  the  want  of  probable  cau8e«  yrt 
soihe  of  the  cases  seem  to  base  the  right  to  re- 
cover vindictive  damages  thereon.  8o^  in  re- 
8 levin,  which  is  the  universal  remedy  in  the 
fnited  States  for  the  recovery  of  the  poeeeanoa 
of  chattels  wrongfully  taken  or  detained  from  the 
plaintiff.    This,  too^  is  a  statutory  action,  and 
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tbe  plaintiff  in  most  or  all  of  the  States  must 
have  a  ffeneral  or  special  property  in  the  chat- 
tels, and  be  entitled  to  the  possession   of  the 
same;  and  this  right  must  be  snown  by  affidavit 
before  the  writ  is  issued.    The  officer  seizes  the 
property,  if  it  can  be  found,  and  delivers  it  to 
the  plaintiff  upon  receiving  a  bond,  with  sure- 
ties, for  its  return  in  case  the  plaintiff  fails  to 
sustain  the  action.    Both  parties  are  actors.    If 
the  plaintiff  recovers,  he  takes  judf^ment  for  any 
damages  he  may  have  proved,  while  if  the  de- 
fendant recovers,  he  takes  judgment  for  a  return 
of  the  property  and  such  damages  as  he  has 
proved,  or  for  the  value  of  the  property.    In 
many  of  the  States  the  action  may  even  proceed 
to  judgment  without  a  return  of  the  property, 
where  the  officer  was  unable  to  find  the  same,  or 
the  plaintiil  was  unable  to  ^ive  satisfactory  se- 
curity for  its  return.    The  rights  of  both  parties 
seem  to  be  sufficiently  guarded,  and  it  is  difficult 
to  perceive  how  the  writ  could  be  obtained  with- 
out committing  perjury,  or  be  used  as  a  means 
ci  oppression. 

The  cases  where  punitive  damages  have  been 
allowed  in  cases  of  fraud,  negligence,  etc.,  do  not, 
so  fiir  as  I  am  aware,  rest  on  the  decision  of  any 
English  court.  But  even  if  they  did,  they  are' 
not  sanctioned  either  by  the  common  or  civil 
law. 

The  rule  of  damages  for  a  breach  of  contract  to 
do  or  not  to  do  some  particular  thing,  as  laid 
down  in  Hadley  v.  Baxandale,  [9  Exch.  341], 
that  "where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect to  such  breach  of  contract  ^ould  be  either 
such  as  may  fairly  or  substantially  be  considered 
as  arising  naturally, — t.  «.,  according  to  the  us- 
ual course  of  things, — from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  the 
parties'  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it,"  is  gener- 
ally accepted  as  a  correct  statement  of  the  law. 
In  that  case  the  plaintiffi  were  the  owners  of  a 
steam-mill,  and  the  shaft  being  broken,  it  was 
delivered  to  the  defendant,  as  a  carrier,  to  be 
taken  to  an  engineer  to  serve  as  a  model  for  a 
new  one.  At  the  time  of  the  delivery  the  de- 
fendant's clerk  was  informed  that  the  mill  was 
stopped,  and  the  shaft  must  be  sent  at  once. 
The  shaft  was  not  sent  immediately,  in  conse- 
quence of  which  the  mill  remained  idle.  In  an 
action  for  breach  of  contract,  it  was  held  that  if 
the  carrier  had  been  informed  that  a  loss  of 


profits  would  result  from  the  delay  on  his  part, 
ne  would  have  been  liable ;  but  as  this  did  not 
appear,  he  was  not  liable  for  such  profits. 

^  The  rule  is  broader  in  casjes  cl  tort  than  in  ac- 
tions on  contract,  but  the  damases  complained 
of  must  be  the  direct  and  natur^  result  of  the 
wron^  or  injury  in  either  case.  And  this  rule 
certainly  applies  in  actions  of  trover,  replevin. 
ipjaries  to  property,  fraud,  negligenoe,  etc.,  and 
i»  fally  earned  out  oy  making  full  compensation 
for  the  injury  sustained.    Any  attempt  to  sup- 


plant this  principle  b^  submitting  the  damages 
m  such  cases  as  punishment  to  an  inexperi- 
enced jury  cannot  fail  to  be  productive  of  mis- 
chief. A  jury,  which,  under  the  direction  of  a 
capable,  conscientious,  fearless  judge,  who  will 
instruct  them  in  as  few  words  as  possible,  in  a 
clear  and  direct  manner  as  to  the  law  applicable 
to  that  particular  case  and  the  rule  fixing  the 
measure  of  damages,  will  rarely  go  adtray;  but, 
if  left  to  themselves,  without  limitation  or  di* 
rection,  are  very  liable  to  err,  and  this,  too,  with* 
out  the  possibility  of  correcting  the  error,  as  the 
damages,  being  m  the  nature  of  punishment, 
are  properly  left  to  them  to  fix  th^  amount. 

But  it  is  said  that  the  doctrine  of  punitive 
damages  is  now  too  firmlv  rooted  in  our  juris- 

¥rudence  to  admit  of  furtiier  serious  discussion, 
his  is  begging  the  question.  It  is  equivalent 
to  saying  the  rule,  although  wrong  in  principle, 
has  been  sanctioned  by  a  number  of  courts  for 
many  years,  and  therefore  must  be  followed. 
We  must  remember  that  this  is  not  a  rule  by 
which  title  to  property  or  rights  are  acquired  or 
held,  and  while  it  is  called  a  rule  for  measuring 
damages,  it  is  in  fact  a  discarding  of  all  rules. 
This  is  not  the  age  to  quietly  accept  an  arbitrary 
rule  as  the  law  simplv  because  it  may  have  re- 
ceived the  sanction  of  any' tribunal.  Every  case 
must  be  submitted  to  the  crucial  test  of  whether 
it  is  right;  and  decisions  based  upon  wrong  prin- 
ciples will  be  continually  assailed  until  over- 
turned. 

It  may  be  well  to  enquire  by  what  authority 
courts  impose  punitive  damages.  Courts  are  or- 
ganized to  administer  the  law.  The  law  which 
they  are  to  administer  is  derived  from  constitu- 
tions, statutes,  and  the  common  law,  including 
equity.  If  a  power  is  exercised  by  a  cpurt  which 
is  not  conferred  upon  it,  it  is  pure  usurpation. 
The  Constitution  of  the  United  States  provides 
that  no  person  shall  "be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law."  [Art.  V. 
Amendments].  Art.  VI.  provides  that  in  all 
criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impar- 
tial jury,  etc.  There  are  other  provisions  that 
are  intended  to  guard  the  rights  of  the  citizen 
and  prevent  the  confiscation  of  his  property,  to 
wbicli  it  is  unnecessary  to  refer.  These  pro- 
visions, in  substance,  have  been  incorporated 
into  the  constitutions  of  all,  or  nearly  all,  of  the 
States.  At  common  law,  before  a  party  could  be 
put  on  trial  for  an  ofience  he  must  be  charg^ed 
with  the  commission  of  the  same,  either  by^  in- 
dictment, or,  in  case  of  a  misdemeanor,  it  might 
be  by  information.  Blackstone  si^s :  "Ijt  [the 
information]  diflR^rs  in  no  respect  from  an  inaict- 
ment  in  its  form  and  substance,  except  that  it 
is  filed  at  the  mere  discretion  of  the  proper  law 
officer  of  the  government^  ex  cffieio^  without  the 
intervention  of  a  grand  jury^"  [4  Bla.  Comm. 
308].  And  these  provisions  exist  by  statute  I 
think,  in  every  State  of  the  Union.  Suppose  a 
party  was  convicted  of  some  offence,  and  a  fine 
of  $1,000,  or  any  other  sum,  imposed  upon  him, 
biit  no  accusation  or  information  charging  the 
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offence  had  been  made  and  filed  against  him,  is 
there  a  court  in  the  United  States  that  would 
sustain  such  a  judgment?  I  think  not,  because 
the  court  that  imposed  the  fine  would  have  no 
jurisdiction.  If,  then,  a  court  would  have  no 
jurisdiction,  without  an  information  or  indict- 
ment, to  try  a  )>arty  accused  of  an  offence  created 
by  statute,  has  it  an^  authority  to  proceed  with- 
out such  accpsation  m  offences  that  have  no  stat- 
utory existence,  and  which  in  fact  exist  only  in 
the  imagination  of  the  court? 

The  object  of  punitive  damages,  we  are  told, 
is  punishment;  and  if  this  power  is  sustained 
at  all,  it  must  be  under  the  criminal  law  of  the 
State  as  a  fine,  as  there  is  confessedly  no  power 
under  the  civil  jurisdiction  of  a  court  to  require 
A.,  as  a  punishment,  to  convey  his  property  to 
B.,  and  a  judgment  of  that  kind  would  oe  void. 
But  in  a  criminal  trial  for  any  offence,  the  proof 
must  establish  the  guilt  of  the  accused  beyond  a 
reasonable  doubt,  and  the  presumption  of  inno- 
cence continues  as  evidence  in  his  favor  until 
overcome  by  the  testimony.  Now,  suppose  a 
judgment  for  punitive  aamages  is  rendered 
against  a  party  because  he  was  unable  to  sustain 
an  attachment,  and  his  property  is  soldtosatisfy 
the  judgment,  can  it  be  saia  that  he  has  been  de- 

{ ►rived  of  his  property  by  due  process  of  law? 
n  such  case  he  would  be  convicted  of  an  offence 
unknown  to  the  law,  without  beine  charsed 
therewith  in  writing,  or  his  guilt  established  oe- 
yond  a  reasonable  ooubt.  it  will  be  seen  at 
once  that  every  element  necessary  to  give  the 
court  jurisdiction  is  wanting.  If  the  action  of  a 
creditor  who  has  failed  in  an  attachment,  and 
who  will  thereby  perhaps  lose  his  debtj  or  if  a 
claimant  in  replevin  who  has  failed  in  his  action, 
is  not  to  be  tried  on  the  merits  and  damages 
awarded  according  to  the  injury,  but  according 
to  the  intent  of  the  party  instituting  the  action, 
is  this  principle  not  capable  of  being  extended 
to  that  of  a  debtor  who  wilfully  refuses  to  pay  a 
debt  whereby  his  creditor  becomes  bankrupt,  and 
make  him  liable  for  the  wrong  ?  It  will  not  do 
to  say  that  the  measure  of  damage  is  different  in 
such  cases,  because  all  actions  to  recover  money 
are  bused  upon  the  wrong  done  the  plaintiff 
So,  too,  if  a  common  carrier,  by  permitting 
its  train  to  pass  the  depot  a  few  yards 
by  which  the  plaintiff  sustained  a  tri- 
fling injury,  is  to  be  mulcted  in  $4,500 
for  the  use  of  the  plaintiff,  as  in  the  Mis- 
sissippi case  cited,  how  much  should  the  man 
who  fails  to  pay  his  note  when  it  becomes  due 
be  reouired  to  pay  as  a  penalty  for  his  negli- 
gence? The  cases  rest  upon  the  same  founda- 
tion, and  the  principle  of  punitive  damages  can- 
not be  adopted  without  overturning  the  rules  for 
determining  the  measure  of  damages,  and  pro- 
ducing chaos  and  confusion. 

^    ,  Samubl  Maxwell. 

Southern  Law  Review^  March,  1882. 


EXTRADITION. 


SUPERIOR  COURT  OP  CINCINNATL 


♦  #» 


In  November  last,  John  Larney«  (known  as 
MoUie  Matches),  was  arrested  in  Cincinnati  on 
a  requisition  from  the  Qovemor  of  lUinoifl, 
charging  him  with  complicity  in  a  bank  rob-* 
bery  at  Galesburg.  Larney  had  a  hearing  before 
Judge  Harmon  of  the  Superior  Court  of  Cincin- 
nati, during  which  the  prisoner  endeavored  to 
introduce  certain  testimony  tending  to  show 
that  he  was  not  a  fugitive  from  justice,  not  hay- 
ing fled  from  the  State  of  Illinois,  as  he  was  not 
within  that  State  at  the  time  he  is  charged  as 
having  committed  the  crime  set  forth  in  the  in- 
dictment, and  that,  therefore,  the  Governor  of 
Ohio  had  no  authority  to  issue  the  warrant  upon 
which  he  was  in  custody.  On  a  motion  to  ex- 
clude this  testimony,  Judge  Harmon  gave  his 
opinion,  in  substance,  as  follows : 

The  question  is  a  double  one.    What  is  it 
competent     for     the     prioner     to    prove    in 
such    a   case,   and   does    the     evidence    tend 
to    prove    it?     It  is   broadly   contended     fi» 
the    prisoner   that    the     fact   of    his     being 
a  fugitive  from  justice,  in  the  sense  of  having 
fled  from  the  demanding  State  on  purpose  to 
avoid  the  consequences  of  his  conduct  tnere,  is 
jurisdictional,  and  that,  therefore,  if  it  appear 
that  there  was  no  evidence  of  that  fact  before 
the  Governor  when  he  issued  the  warrant,  it  is 
void,  while  if  there  was  such  evidence,  it  is  ojien 
to  be  rebutted  by  the  prisoner  in  this  proceeding. 
The  propositions  followed  to'  their  logical  results 
would  aoolish  all  limitation  to  the  inquiry  to  be 
made  bv  the  court  upon  habeas  corpus  in  such 
cases.    While  it  is  settled  that  the  question  of 
the  prisoner's  guilt  or  innocence  can  not  as  such 
be  raised,  because  all  the  Constitution  reouires 
for  his  extradition  is  that  he  be  duly  charged 
with  crime  in  the  demanding  State,  yet,  if  the 
actual  fact  thai  he  fled  from  justice  in  the  aense 
contended  for  be  the  basis  of  the  Governor's  Jn- 
risdiction  to  surrender  him,  and  not  the  fact  that 
he  is  charged  with  actual  criminal  presence  in 
the  demanding  State,  and  demanded  as  having 
left  it  before  he  could  be  arrested,  why  may  he 
not  prove  his  innocence  as  bearing  upon  the 

S question  of  his  having  fled  and  being  a  fugitive 
rom  justice?  If  he  committed  no  crime, 
how  can  he  be  a  fugitive  from  justice  T 
If  he  merelv  left  the  State,  not  having 
ofiended  its  laws  and  not  even  aware  that 
he  was  charged  with  so  doing,  how  can  it  be 
said  that  he  fled  from  it  ?  The  Consti(ntion  n- 
fera  to  *'a  person  charged  ♦  ♦  ♦  with  crime 
v?ho  shall  flee  from  jtutiee^^  while  the  act  of  179S. 
R.  S.  U.  S.,  6278,  provides  for  the  sanender  of 
any  person  ''  demanded  as  a  fugitive  from  jn»> 
tice,'^  as  does  our  act  of  March  S,  1875.  The  ar- 
gument of  prisoner's  counsel  would  require  the 
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very  strict  construction  of  the  Constitation.  that 
it  refers  only  to  those  who  flee  with  hot  foot  be- 
cause already  charged  or  about  to  be  charj^d 
with  crime.  But  such  has  not  been  the  ruling 
of  courts  nor  the  opinion  of  jurists.*  It  is  8uf& 
cient  if  the  person  *'  ipf^hdraws  himself  without 
waiting  to  abide  the  consequence  x>f  his  con- 
duct." Matter  of  Voorheis,  3  Vroom,  147.  Judge 
Cooley,  in  Princeton  Review,  7  A.  L.  Rec., 
722. 

The  framers  of  the  Constitution  naturally 
used  language  which  described  the  ordinary  con- 
duct of  ffuilty  nersons  in  such  cases,  yet  it  can 
not  be  cu)ubtea  that  they^  intended  it  to  cover 
any  case  of  voluntary  withdrawal  of  physical 

J)resence  however  deliberate,  and  although  in 
act  occasioned  by  other  motive  than  fearof  pros- 
ecution, where  its  effect  is  to  escape  prosecution. 
They  certainly  did  not  refer  to  a  person  not  act- 
ually, but  only  constructively  present  in  the  de- 
manaing  State.  The  languaffe  is  not  "a  person 
charged,  etc.,  in  one  State  ana  found  in  another," 
but  '*  who  shall  flee  and  be  found."  Wilcox  v. 
Nolze,  84  0.  8.,  520. 

Upon  the  case  just  named  the  prisoner's  coun- 
sel mainly  relied,  and  some  of  the  language  of 
the  opinion,  considered  without  reference  to  the 
question,  under  discussion,  would  perhaps  bear 
the  construction  that  the  absolute  fact  ot  actual 
presence  of  the  prisoner  in  the  demanding  State- 
at  the  time  of  the  alleged  offense  and  flight 
therefrom  is  jurisdictional  and  always  open  to 
disproof.    But  when  it  is  considered  that  in  the 
same  opinion  it  is  said  as  to  the  questions  open 
to  inquiry,  "nor  have  the  courts  larger  powers  in 
these    respects  than    the   Qovernor;"    that  in 
Work  V.  Corrington;  p.  64  of  the  same  volume,  it 
is  held  that  when  reauisition  is  made,  '^  and  the 
case  shown  to  be  within  the^  provisions  of  the 
Constitution  and  act  of  Congress,  no  discretion 
is  vested  in  the  Governor,  but  it  is  his  imperative 
duty  to  issue  the  warrant;"  and  that  in  Ex 
parte  Sheldon,  p.  819,  id.,  it  was  held  that  "  an 
alleged  fugitive,  etc.,  will  not  be  discharged  on 
the  ground  that  there  was  no  evidence  before  the 
executive  issuing  the  warrant  showing  that  the 
fugitive  had  fled  from  the  demandifag  State  to 
avoid  prosecution,"  "  that  it  was  for  the  execu- 
tive to  put  a  construction  uppn  this  language  " 
of  the  affidavit  before  him  upon  the  subject;   we 
are  bound  to  understand  the  court  as  meaning 
that  where  it  is  made  clearly  to  appear,  not  that 
there  is  greater  testimony  for  the  prisoner  than 
for  the  demanding  State  Ujpon  the  issue  of  his  hav'^ 
in^  been  j^resent  in  that  State  when  charsed 
With  so  being,  but  that  the  prisoner  is  not  reidly 
oharired  with  having  been  actually  present  there 
at  all,  or  really  demanded  as  a  fugitive  in  the 
«ense  of  the  constitution,  but  only  as  construct- 
ively present  and  a  fugitive,  the  Governor  has 
no  jurisdiction.    The  court  found  that  there  was 
^  no  conflict  in  the  testimony  that  Noise's  state- 
ments were  all  made  in  this  State,"  referring  to 
the  statements  alleged  to  have  been  false  pre- 
tenses, upon  which  he  was  charged  with  obtain- 
ing goods  firom  t  firm  in  New  York.    It  appears  | 


that  the  court  had  before  it  all  the  papers  and 
proofs  upon  which  the  Groyemor  had  acted, 
yet  there  was  no  conflict  upon  this  question. 
The  prisoner  was  probably  merely  charged  in 
those  papers  as  in  ex  parte  Sheldon,  with  teinga 
fugitive — ^a  mere  legal  conclusion. 

But  suppose  there  had  been  a  conflict  in  the 
testimony.  Suppose  the  papers  and  proofs  upon 
which  the  Governor  acted  had  specifically 
charged  that  Nolze  had  made,  in  the  State  of 
New  York,  the  false  statement  with  which  he 
was  chargeo,  that  he  had  been  there  and  afterward 
came  to  Ohio.  Did  the  court  mean  to  say  thai 
upon  the  production  by  the  prisoner  of  a  prepon- 
derance of  evidence  to  the  contrary,  the  jurisdic- 
tion of  the  Governor  would  cease  and  the  pris- 
oner become  entitled  to  his  discharge?  I  do  not 
think  so.  The  prisoner  was  permitted,  not  to  dis- 
prove what  was  proven  on  behalf  of  the  demand- 
ing State,  but  to  prove  somethinff  which  did  not 
appear  before  the  Governor,  whicn  took  away  his 

Sower  to  act.  I  do  not  understand  the  court  as 
issentin^  from  the  well  settled  law  (see  Whar- 
ton on  Criminal  Pleadings  and  Proceedings,  sec- 
tion 35,  No  6 ;  Spear  on  Extradition,  page  303), 
that  the  averments  of  the  indictment  and  ofla- 
davit  can  not  be  contradicted  by  parol.  I  do  not 
think  the  Governor's  jurisdiction  depends  upon 
the  uncertain  and  varying  judgment  of  the 
many  courts  to  which  the  prisoner  may  appeal 
by  halieas  corpus  upon  a  question  of  weight  of 
evidence.  Even  if  the  same  evidence  were  pre- 
sented, courts  might  differ  as  to  the  side  having 
the  preponderance.  The  ultimate  power  ci 
determination    must  rest  somewhere,  and  the 

S[>licy  of  the  law  requires  that  it  be  with  the 
overnor. 

When  the  prisoner  is  demanded  as  having 
committed  a  crime,  while  actually  in  another 
State,  as  having  placed  himself  beyond  the  reach 
of  prosecution  therefor  bv  withdrawing  his  pres- . 
ence,and  the  evidence  duly  presented  by  the  Uov- 
ernor  of  such  State  sustains  those  facts,  our  Gover- 
nor's jurisdiction  attaches  and  certainly  does  not 
shift  and  re-shift  bv  any  subsequent  conflict  of 
evidence ;  though  the  prisoner's  rights  are  full^ 
protected  by  the  Governor's  right  to  revoke  his 
warrant.    Work  v.  Corrington,  84  0.  S.  64. 

But  if  I  am  mistaken,  and  the  supreme  court 
mean  to  announce  the  broad  rule  that  it  is  al- 
ways open  to  the  prisoner,  not  inerely  to  show 
upon  habeas  corpus  what  I  have  just  indicated, 
but  to  overcome,  b^  evidence,  the  proof  made 
against  him,  the  evidence  sought  to  be  excluded 
here  does  not  go  far  enough  to  entitle  him  to  in- 
voke the  principle  of  that  case. 

The  indictment  charges  that  the  prisoner  com- 
mitted the  crime  of  grand  larceny  at  Galesburg, 
III.,  on  July  3, 1879.  The  accompanying  affida- 
vit avers  tnat  on  or  about  July  4, 1879,  he  fled 
from  that  State  to  this.  The  crime  charged  is 
one  requiring  his  actual  presence  at  the  place  of 
commission.  He  is  not  sworn  in  general  terms 
to  be  a  fugitive,  which  might  include  construe* 
tion  by  the  witness,  but  to  have  fled  from  that 
State  to  this  at  or  about  a  certain  time.     The 
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depositions  and  the  prisoner's  own  testimony 
are  to  the  effect  that  during  the  whole  of  the  8a 
and  4th  days  of  July,  1879,  he  was  in  Cleveland, 
0.,  his  home.  He  says  he  arrived  there  at  6  a. 
m.  on  the  former  day,  whence  he  does  not  state. 
There  is  no  evidence  that  he  never  was  in  Illi- 
nois, not  even  that  he  was  not  there  about  the 
time  laid  in  the  indictment  and  mentioned  in 
the  affidavit.  F6r  aught  that  appears  he  may 
have  heen  there  on  the  1st  of  Jul  v  or  the  6th.  H!e 
does  not  apply  his  evidence  to  the  material  por- 
tions of  the  charge  against  him,  as  Noise  did. 
He  does  not  show  that  he  was  not  in  Illinois, 
when  the  money  was  stolen  which  he  is  charged 
with  stealing.  He  does  not  contradict  the  affi- 
davit that  he  fled  from  that  State  on  or  about 
July  4,  1879.    He  assails  only  the  immaterial 

Crt  of  the  charge  in  the  incnctment,  the  time 
d,  variance  as  to  which  even  upon  trial  would 
be  immaterial.  (Roecoe's  Crim.  JEv.,  page  lOU; 
Wharton's  Crim.  Ev.,  Sec.  103.)  Nor  does  be 
make  it  appear^  the  evidence  does  not  even  sug- 
gest the  possibility,  that  an  effort  is  being  made 
to  extradite  him  upon  the  theory  of  his  construct- 
ive presence  at  the  commission  of  the  crime. 

While  the  fact  that  the  evidence  o^redmisht 
be  competent  upon  his  trial  to  prove  an  alibi  is 
no  objection  to  its  use  for  another  legitimate 
purpose  here,  yet  the  fact  that  it  tends  to  prove 
nothing  but  a  mere  alibi  is  fatal  tolt. 

The  suggestion  that  a  ^ilty  person  may  es- 
cape extradition  by  showing  that  he  did  the 
guilty  acts  in  another  than  the  demanding  State, 
while  a  person  fully  prepared  toshow  his  i  nnocenoe 
may  be  taken  if  the  evidence  be  excluded,  has 
no  weight.  Extradition  does  not  depend  upon 
actual  guilt,  but  upon  flight  from  a  charge  of 
guilt,  and  if  in  showing  he  never  was  present  in 
the  demanding  State  and  never  fled  therefrom 
he  shows  he  was  guilty  somewhere,  as  in  the 
case  of  Nolze,  it  is  a  mere  incident. 

The  motion  will  be  granted,  and  the  prisoner 
remanded  to  the  Sheriff's  custody  to  be  dedt 
with  according  to  law. 

M.  F.  Wilson,  Attorney  for  the  Sherifi. 

T.  T.  iShay,  Attorney  for  defendant. 


3)ig^e^  of  ^cci<yioi4<>. 


CALIFORNIA. 


(A^MVWM  OmrL) 

OoTA  V.  Joins  AHD  WiFB.    Janiuury  20, 188BL 

Zimitatlan  of  AeUcn-^IHseovery  nf  .^Vcnrcl.— It  appeared 
tbst  plaintiff  disMvered  Uie  irand  alleged,  only  two 
moDtns  before  the  eommenremrat  of  the  action  In  1878: 
that  defendanta  had,  In  ISSS.  by  falae  and  f randnlent 
pnMtlcea,  obtained  fH>ni  her,  for  $1,600,  a  conveyance  of 
property  of  the  value  of  18,000,  and  that  ahe  did  not  know 
of  the  fravd  by  which  It  bad  been  aofompllshed  until  the 
lilTestlsatlon  of  counsel  revealed  It,  becattae  ahe  waa  Ig- 
Aorantandkonaoqnalnt^d  with  bualneca  and  could  nrlther 
read  nor  iipeak  the  RngUeh  languase,  and  could  not  aao^r- 
^-'-^  lof  heraelf  anything  upon  ihe  aubject,  and  waa 


wholly  Ignorant  In  relation  to  It  until  ahe  aacertalned  It 
from  oounael.  JSWcf,  the  atatute  of  limitations  oouki  not 
be  invoked ;  and  the  complaint  atated  a  eauae  of  aoUoiu 


OsTRni  fr.  WaxiKBr.  .  January  VK  VSSL 

JBateiMCon— CbntroeC  o(  Ai/e.— Plaintiff,  aucoeasor  to  one 
H.,  sued  defendant  in  ejectment.  Defendant  had  enterrd' 
Into  poaMaaion  under  a  contract  of  aale  made  with  H. 
while  he  (H.)  wafc  the  owner  of  the  premiaiM.  JSTefif,  the 
testimony  ahowed  a  roaenelon  of  the  contract  between  da* 
fendant  and  H.  prior  to  the  aoquialtlon  of  title  by  plaint- 
iff 

Acroas- TVwibr  of  i>ec«f.— By  agreement  between  da* 
fendant  and  H.  the  latter  placed  the  deed  In  eecrow  to  be 
delivered  on  the  paynMmt  of  tl^e  balance  of  the  purohaae 
money.  Defendant  knew  where  the  deed  waa  and  tlie 
mode  in  which  he  could  pmcure  it  under  the  agrefment^ 
Hfid  :   It  waa  not  neceaaary  to  tender  the  deed,  in 


to  place  defendant  in  default  after  hia  failure  to  nay  the 
balance,  ao  aa  to  affect  a  reacleaion  of  the  contract  on  the- 


part  of  H. 


JMrfaiee— ^ol/es  to  ^rodtmM  ITrOlpyF— JYolte*— It  la  not 

j>poaite  part^ 
a  writing,  wBlch  la  itaelf  a  notice.    Parol  evidence  la  ad^ 


ry  to  give  notice  to  tiie  oppoai 


ty  to  produce 


mlMlbie  to  prove  the  contenta  of  auch  notice. 

Deed— Ontryieri  Gbpy— i2eeor«f«r*«  Q|^le«.— A  eeriilled 
copy  %d  a  Deed  from  the  Recorder's  office  la  primary  evt-^ 
denoe. 


ASRAS  e.  EaOAiowii  xr  au    January  9,  ISSt. 

Notary's  Oertifieate^Dood^iiarried  Womfm^Interpro-- 
(a's_A'o(ir€.— The  Court  found  that  the  Notary  taking 
the  acknowledgment  of  a  married  woman  failed  to  make- 
known  to  her  the  contenta  of  the  deed ;  thaC  the  at* knowl* 
edgtnent  waa  taken  through  an  interpreter,  who  did  not 
correctly  interpret  the  contenta  of  the  Inatrument,  Imt 
told  her  it  waa  a  mortgage  to  aecure  the  payment  of  a  oer> 
tain  autti  of  money.  Plaintiff,  the  grantee,  had  iu« notice- 
of  such  facta :  Ifafd,  the  Notary*a  certificate  waa  oondu- 
ai ve  aa  to  the  facta  redtpd  In  It. 

Huabatid  and  Wif&^DdUery  ^  i>eed.— Being  conclu^ 
alvely  bound  by  the  certificate  of  acknowledgment,, 
whifh  ahowa  tier  knowledgre  of  the  contenta  of  the  deed, 
and  having  permitted  her  nuaband.to  take  and  nae  it  ao* 
cording  to  hia  own  Judgment,  the  wife  haa  no  right  to 
complain  that  be  delivered  it  In  accordance  with  ita  tenmr 
and  manlfeat  purpoee.  Under  euch  drcumatancea  a  da- 
ilvenr  by  bim  niuat  bind  her  aa  well  aa  hiniaelfy  the- 
grautee  having  no  notice  of  her  dlaaent. 


Habbis,  ADMnnBTBATiizz  e.  Habbib.     Januaiy  IS,  1882^ 

BuciMon  0/  Deed-^SiffHahtre-^WritUn  AmlMorajf.^Jt 
ie  not  neceemry  that  the  person  who  guldea  the  hand  of 
another,  while  euch  other  la  algning  a  d6ed,ahould  be 
authoriied  hf  writing  so  to  do.  "  One  algning  a  oiin-^ 
tract  commonly  writea  hia  name  with  hia  own  hand ;. 
but,  if  another  writea  It  for  him  In  hia  preaence  and  at 
hia  requeat,  or  eapeclally»lf  he  holds  the  top  of  the  pen 
while.the  other  writea  it,  or  makea  hia  niarit  to  hia  name- 
which  the  other  haa  written,  or  If  he  acknowledges  the 
signature,  however  made,  to  be  hia  own,  thia  la  aufll*^ 
dent." 

Undtngt^^Tho  Joiy  found,  finit,  the  deceaaed  waa  **  ht 
the  poseousalon  and  tiaaof  hia  mental  facultieasttlietlme 
said  deed  waa  algned,  ao  aa  to  be  capable  of  underatand- 
Ing  and  comprehending  what  waa  being  done  in  the  ex^ 
cution  of  said  deed."  Second,  that  deceaaed  **  waa  noi 
capable  to  contract.  JSefd,  the  last  finding  waa  noi  a  le-^ 
gitimate  Inference  fi\>m  the  facta  found  in  the  fifaS> 
finding. 

Assuming  that  deceased  waa  in  the  pnssesslon  and  xum- 
of  hia  mental  fainiltiea  at  the  time,  ana  capable  of  under- 
atanding  and  ooniprehending  what  waa  done,  HoUL  the 
finding  *'  that  he  old  not,  after  reading  the  deed  or  heur^ 
ins  It  read,  know  Ita  contenta,"  waa '*  prepdateroua.** 

The  finding  of  the  jury  that  the  deed  waa  not  algned 
and  delivered,  iTefcC,  not  auatained  by  the  evidence. 

Obnefderoftofi.— Want  of  oonaideratron  Is  not  sottoleBit 
to  vitiate  a  deed. 

F^ramdnlmU  Gbfiefvafice— J^eeomMyoiiicei— That  land  hnd 
been  conveyed  to  defraud  oreditora,  does  noi  allbet  tte 
validity  of  a  voluntary  reconveyanoe. 
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PaoPLS  V.  SzMOira,    Febniary  1, 1882. 

B'cmieide--€hmmeneem0ni  </  Ajf^rajf^Sdf'D^emm^Tnr' 
jChmMmi.— The  following  Initruction  held  erroneooa: 
"  If  yea  belMve  beyond  m  reaeonable  doubt  that  the  de- 
fendant killed  the  deceased,  then  to  render  aald  killing 
JnetlOablelt  most  «PPMir  Miat  the  defendant  waa  wholly 
without  Ikiilt  ImniitaDle  to  him  by  law  )n  bringing  about 
or  oommenolng  toe  diffloulty  in  which  the  mortal  wound 
waa  given." 

If  defendant  had  been  the  aaiiallant,  if  he  had  really 
and  In  good  Iklth  endeavored  to  decline  any  lurtheratrugp- 
gle  before  the  homldde  waa  committed,  the  killing 
might  be  Justifiable  in  aelf-defenae. 


PaoFXiB  V.  HuBunr.    February  2,  1882. 

'M^eetU  AfMMion.— Upon  a  charge  of  larceny 


the  fact  that  the  stolen  propeHj  la  found  within  a  certain 
periflid,  in  the  possession  or  defendant,  is  not  sufficient  to 
instlfy  the  Inference  that  be  atole  the  property.  To  Jus- 
tify that  inference  it  must  further  appear  that  the  pos- 
session was  personal,  and  that  It  Involved  a  distinct  and 
conadoua  assertion  of  possession  by  him.  Arwrdingfy^ 
the  bare  fact  of  finding  bides  of  cattle  that  had  been  sto- 
len in  the  defendant's  bam,  which  waa  shown  to  have 
been  open  to  an  v  one  who  chose  to  enter  it,  in  the  ab- 
sence of  any  evidence  tending  to  prove  that  he  knew  or 
had  any  reason  to  suppose  that  such  hides  were  there,  is 
insufficient  to  Justify  the  Inference  of  guilt. 

JBSEpfofMilioM  of  PM9a99fon  of  Stolen  Properfy.^Fmiher: 
until  the  declaration  of  defendant  that  he  anew  nothing 
about  the  hidea  being  In  hia  bam  was  ahown  to  be  false, 
he  was  not  celled  upon  to  give  any  explanation  as  to  how 
thev  came  there. 

Ghciiiaeter-*i\»M0eeioii.— The  presumption  arising  from 
possession  alone  of  stolen  property.  Is  completely  re- 
moved by  evidence  of  the  good  character  of  defendant. 

PENNSYLVANIA. 


(Qitpremo  Ofntri,) 


Kkrm  e.  PowxLL.    November,  1881. 

Ukreeorded  MaiffnmnUintntH/or  beH€fiiqftillffUered'' 
^ior^As$iffnme^U  /or  frea^  of  general  anedOors.— An  un- 
recorded assignment  of  property.  In  trust  for  the  benefit 
of  a  aingle  creditor,'  la  invalid  as  against  a  subsequent 
general  recorded  assignment  for  the  benefit  of  all  the 
assignor's  creditors.    If,  therefore,  the  sssigneea  under 


the  last-named  assignment  take  and  sell  the  property 


named  In  the  first  ssslgnment,  the  ssslgnee  under  sail, 
first-named  aralgniuent  can  recover  neither  the  proceeds 
nor  availa  of  the  said  property. 


♦  > » 


WISCONSIN. 


{Supreme  Court,) 

Wnjnr  v.  Aultkaiv,  xt  au    January  1882. 

Writ  €f  Attaekment—Suffietenqf  ef  JMUniL^An  affi- 
davit attached  to  a  writ  of  attachment  which  Is  not  made 
by  the  plalntlflk  or  one  of  them,  and  doea  not  on  Ita  fare 
mate  that  it  la  made  in  behalf  of  the  plaintiff,  nor  that  the 
alllant  la  the  agent  or  attorney,  or  where  the  plalntllT  Is  a 
corporation,  tlie  agent,  attorney,  or  officer  of  the  plaint^ 
Sir,  la  not  a  sufficient  sffidavlt  under  the  statuib ;  and  all 
prooeedings  based  upon  the  ssme  are  void.  It  la  the  bet- 
ter practice  In  such  case  that  the  affidavit,  In  addition  to 
stating  the  relation  of  the  afllant  to  the  plaintiff,  should 
ftartlierstate  the  aifiant'a  knowledge  upon  the  subject  qf 
the  indebtedness  of  the  defendant  to  the  plaintilt 

LXVth  general  assembly  of   OHIO. 


iMIFUaUl  or  XaAWB  PAMSD  TBB   BEKBOK, 


17, 

House  Bill  Ko.  198.— To  amend  seoUon  4448  of  the  Ee- 
Vtoed  Btatiitea^  to  read  as  follows : 
8eotion4448.    A  bushel  of  the  rsspective  articles  here- 


inafter mentioned  shall  .mean  the  amount  of  weight 
averdupola,  in  this  section  specified,  vis: 

Of  Wheat,  60  pounds  ;  of  Rye,  66  pounds;  of  Oats,  88 
pounds ;  of  Clover  seed.  60  pounds ;  of  Timothy  seed,  46 
pounds;  of  Hemp  seed,  44  pounds;  of  Millet  seed,  60 
pounds;  of  Buckwheat,  60  ponnda ;  of  Beana,  60  pounds ; 
of  Peaa.  60  pounds;  of  Hominy,  00  poundM ;  of  Irish  Po- 
tatoes, 60  pounds ;  of  Sweet  Potatoea,60  pounds ;  of  (ta- 
lons. 60  pounds ;  of  Dried  Peaches,  88  pounds ;  of  Dried 
Apples,  22  pounds ;  of  Flax  seed,  66  pounds ;  of  Barley,  48 
pounds;  of  Malt,  84  pounds;  of  Hungarian  grass  seed,  60 
pounds ;  of  LI  me,  70  pounds ;  of  Coke,  40  pounds ;  of  Bi- 
tuminous Oosl. 80 pounds;  of  Cannel  Coal,  70  pounds^ 
of  Com,  shellea,  66  pounds ;  of  Tomatoea,  66  pounds ;  of 
Com  li.  the  ear.  70  pounda,  until  the  first  of  January  next 
after  It  ia  raised,  and  after  that  date,  68  pounds. 

Senate  Bill  No.  26.  Authorizing  the  incorporated  vil- 
lage of  Doylestown,  Wayne  County,  to  levy  a  tax  and 
issue  bonds  to  raise  money  to  build  a  town  ball. 

8.  B.  4.  Repealing  an  act  to  provide  for  the^noreef* 
fectual  drainage  of  lfi>g  Creek  Maraii,  In  Hardin  County^ 
passed  June  6,  1879,  and  an  act  amendatory  thereof. 


^  •♦ 


SUPREME  COURT  RECORD. 


[New  cases  Bled  since  our  last  report,  up  to  Feb.  28, 1882.} 


No.  1068.  P.  P.  Mast  A  CO.  v.  Luclnda  Gustln.  Error 
to  the  District  Court  of  Clinton  County.  L.  H.  Baldwin 
and  A.  H.  Jonea  for  plaiutllft ;  Hloue  A  Walker  *for  de- 
fendant. 

1060.  Samuel  Martin,  et  al.  e.  B.  B.  Boney,  auditor  dto. 
et  ttl.  Error  to  the  District  Court  of  Brown  County.  D. 
W.  C.  London  and  G.  Bumbach  for  plaintlfBi;  Moore  A 
Harding  f«»r  defendants. 

1060.  Herman  Levi  o.  George  Trommel.  Error  to  the 
District  Court  of  Hamilton  County.  Yaple.  Mooa  and 
McCabefur  plaintiff;  Jordan.  Jordan  A  Williama  for  de- 
fendant. 

1061.  William  Edwarda,  et  al.  v.  The  Bedford  Chair 
Co.  et  al.  Error  to  the  District  Court  of  Cuyahoa  County. 
Mix,  Noble  A  White  for  plaiutlflb. 

1002.  Harriet  Tompkins  o.  Theodore  B.  Starr,  Error 
to  the  District  Court  of  Cuyahoga  County.  Mix.  Nobl* 
A  White  for  plaintiff. 

1068.  W.  H.  Harrison  et  al.  e.  J.  M.  Neeley  et  aL  Er- 
ror t:  the  District  Court  of  Hamilton  County.  O'Connor, 
Qlidden  A  Burgoyne  and  P.  W.  Bteiubrecher  for  plaint- 
lfBi. 

1064.  Waldemar  Otis  v.  The  Euclid  Avenue  Opera 
House.  Error  to  the  District  Court  of  Cuyahoga 
County.  Mix,  Noble  A  White  Jor  plaintiff;  Gilbert  A 
Joliusuu  for  defendant. 

1065.  Rachel  Gaff,  Exe*x.  dto.  and  Mary  .J.  Pevin,. 
tlxe'x.  Ac.  V.  Kobert  Crigle.  Error  to  the  District  Court 
of  Hamilton  County.  Monlion,  Johnson  A  Levy  Ibr 
plalutilAi;  McDowell  A  Strafer  for  defendant. 

1066.  Samuel  CMlwallader  «.  John  W.  Barrack,  Trsa»> 
urer  of  Seneca  Countj .  A.  L.  Brewer  for  plaintifi ;  Lutes 
^  Luiea  for  defendant. 

SUPREME  COURT  ASSIGNMENT. 


FOB  OBAZi  ABOUlODrr. 

Mai«h  2d— No.  18.  Marietta  A  ancinnati  Ballroad 
Company  v.  Western  Union  Telegmph  Company  etaL 

March  8d— No.  87.  PImbuIx  Insurance  Company  e» 
Prieat,  adm'r,  etc. 

Match  8th— No.  40.  CrabilL  ex'r  e.  Manh.  No.  60. 
City  qf  Ironton  v.  Kelley  and  wife. 

March  ^tli— No.  740.  City  of  Ironton  e.  lliomas  D» 
Kelley. 

Mareh  9th— No.  7.  Dawson  v.  Ohio  and  J.  B.  Kodi.. 
No.  74.  Ohio  ex  rel.  Dawson  et  al.  v.  Board  of  1£ducati«a 
of  Wooater. 

aCaroh  10th— No.  46.    MIghton  v.  Dawson  et  sL 
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8UPRBMB  COURT  OP  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  Whitb,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvains,  Hon.  Nicholas  Longworth, 
Judges. 

Tuesday,  February  28,  1882. 

GENERAL  DOCKET. 

No.  8S.  Pomerov  «.  Buckeje  Salt  Oo.  Error  to  the 
District  Court  of  Meigs  Couuty. 

LONOWOBTH,  J. 

1.  The  genera]  rules  of  law  which  govern  the  rights 
and  obligations  of  the  owners  of  dominant  end  servient 
estates,  applvas  well  to  subterranean  rights  of  way  as  to 
those  upon  the  surface. 

2.  The  owner  of  coal  lands,  through  which  another 
has  a  right  of  wav,  by  subterranean  entry,  to  reach  coal 
mines  in  an  adjoining  tract,  may  lawfully  construct  an 
•entry  crossing  such  right  of  way.  provided;  it  be  done 
without  destroying  or  subetantfally  interfering  with  the 
use  thereof. 

Judgment  afflrmed. 

3S6.  The  State  of  Ohio  on  relation  of  Uriah  Horsemain 
administrators.  The  Commissioners  of  Fayette  County. 
Mandamus. 

MclLVAiifx,  J.    Htld  : 

1.  The  set  of  Biarch  29, 1867,  and  the  acts  amendatory 
and  supplementary  thereto,  commonly  tailed  the  two 
mile  road  improvement  laws,  authorise  the  commission- 
ers of  counties,  for  the  purpose  of  raising  money  neces- 
sary to  meet  the  expenses  of  road  improvements,  *'to  issue 
the  bonds  of  the  county,"  and  thereby  create  a  debt  of 
the  county  in  its  quasi  corporate  capacity,  notwithstand- 
ing they  alMO  require  the  commissioners  to  assess  the 
•co»t  and  expense  of  the  improvement  upon  the  lauds 
benefited  thereby  and  situate  within  two  miles  thereof. 

2.  Wiien  from  any  cause,  sufficient  money  be  not  re- 
alised from  such  local  avessments  to  pay  the  debt  so  cre- 
ated, it  is  the  duty  of  the  commissioners  to  levy  a  tax 
therefor  upon  all  the  taxable  property  of  the  county. 

8.  A  purchaser  of  such  Doiids,  who  hss  no  actual 
knowledge  of  anv  defect  in  their  execution,  is  not  Ixiund 
to  look  beyond  the  flndinss  and  record  of  the  commis- 
sioners, for  the  purpose  or  ascertaining  whether  condi- 
tions precedent  to  tneir  execution  have  lieen  performed. 
Peremptory  writ  awarded. 

eO.  Mary  Sidener  v.  James  £.  Hawes,  Adm'r.  et  al. 
Error  to  the  District  Court  of  Qreene  County. 

JoHMBON,  J.,  Held: 

1.  The  creditors  of  an  estate  are  entitled  to  have  the 
same  settled  in  due  course  of  administration,  and  in  case 
of  a  sale  of  real  estate  to  pay  debts,  that  it  be  made  by  or- 
der of  a  competent  court.  It  is  no  ttar  to  an  action  by  an 
administrator  to  sell  land  to  pay  debts,  that  the  heir  has, 
without  an  order  of  court,  sold  the  same  at  private  sale 
and  applied  the  proceeds  in  satislkction  of  preferred 

2,  An  order  of  sale  of  real  estate  to  pay  debta,  made 
by  the  court  of  common  pleas  on  a  petition  which  states 
facts  sufficient  to  warrant  such  an  order,  will  not  be  re- 
versed for  want  of  a  Journal  entry  showing  that  the  facts 
atated  in  the  petition  were  found  to  be  true.  In  such  a 
ease  the  reviewing  court  will  presume  that  the  Judgment 
was  founded  on  proper  proof. 

S.  If  an  heir,  to  whom  lands  descend  subject  to  the 
debts  of  bis  ancestor,  sells  the  same  with  oovenants  of 
general  warranty  at  private  aale,  without  administration 
on  his  ancestor's  estate,  to  a  bona  /Icfe  purchaser  who  ap- 
plies the  purehase  money  to  discharge  liens  thereon  cre- 
ated by  the  ancestor,  and  to  the  payment  of  preferred 
claims,  ^uch  pnrohaser  is  in  equity  entitled,  in  the  dis- 
tribution of  the  purchase  money,  to  be  subrogated  to  the 
rights  and  equities  of  the  holders  of  snoh  claims. 

4.  In  a  proceeding  to  sell  land  to  pay  Judgment  cred- 
itors pending  in  the  court  of  common  pleas,  it  Is  compe- 
tent for  the  belr,  who  still  retains  an  interebt  in  the  sub- 
ject matter,  by  oross-petltion  to  attack  suoh  Judgments 
on  the  ground  of  fraud. 


5.  A  aale  of  the  real  estate  by  the  heir  with  oove- 
nants of  general  warranty,  before  the  commencement  of 
pniceedings  to  sell  the  same  to  pay  debts,  where  the 
purchase  money  is  applied  to  the  payment  of  preferred 
clalma  thereon,  does  not  thereby  divest  himself  of  such 
an  interest  In  the  subject  matter,  so  as  to  defeat  his 
right  to  file  such  cross-petition,  and  to  protect  his  ven- 
dees. 

e.  If  the  allegations  of  the  cross-petition  implicates 
the  administrator,  as  well  as  the  judgment  crediton  In 
freudnlently  obtaining  such  Judgments,  they  are  as 
against  the  heir,  united  in  interest  as  to  tnesnujeot  mat- 
ter of  the  controverey. 

7.  On  error  by  the  heir  to  reverse  a  Judgment  dismiss- 
ing such  cross-petition,  service  upon  the  administrator 
within  the  time  fixed  for  the  commencement  of  suoh  pro- 
ceedings, saves  the  sction  ss  to  his  co-defendants  so 
united  in  Interest,  though  not  served  within  that  time. 

Judgment  reversed. 

42.  The  State  ex  rel.  v.  Kiesewetter,  Auditor  of  Frank- 
lin County.    Mandamus. 

WHrrs,  J.,  Held: 

1.  Under  Sec.  700  of  the  Revised  Statutes,  prior  to  iU 
amendment  March  18, 1881,  patients,  after  their  admis- 
sion Into  the  ssylums  of  the  State  for  the  Insane,  were 
clothed  at  the  expense  of  the  State.  Since  the  amend- 
ment, the  expense  of  Aimishing  such  clothing  is,  under 
Sec.  (^1,  chargeable  on  the  estates  of  the  patienta  or  on 
those  who  Wfiuld  be  legally  bound  to  furnish  it,  if  they 
were  not  in  the  sfyluin. 

2.  If  the  duty  of  supplying  patients  with  clothing  ss 
required  by  Sec  631,  snould  not  be  perfonned,  the  rem- 
edy in  such  rase  of  failure,  is  for  the  institution  to  fur- 
nish It  under  Sec  632;  and  for  the  amount  so  fumiahed, 
it  is  to  be  re-imbursed  as  therein  provided. 

As  to  the  clothing  fnmished  by  the  State  prior  to  the 
amendment  of  Sec.  700,  the  writ  is  refused ;  and  as  to 
that  subsequently  furnished  a  peremptory  writ  is 
granted. 

24.    Pittsburgh,  Cincinnati  A  St.  Louis   Railway  Com- 
I  pany  v.  George  Henderson.     Error  to  the  District  Court 
of  liarrison  County. 

Okbt,  C.  J. 

1.  Where  the  superintendent  of  a  railroad  company 
has  made  an  order  as  to  the  management  of  a  particular 
train,  which  order  will  be  reasonable  or  unreasonable  ac- 
cording to  the  circumstances  under  which  it  is  to  be  en- 
forced, the  question  whether  In  any  particular  case  such 
order  Is  to  be  deemed  ressonable  or  unreasonable  is  a 
question  of  mixed  Isw  and  fsct,  to  be  determined  by  the 
Jury  under  proper  instructions. 

2.  Whern  an  action  Is  brought  against  a  railroad  com- 
pany by  one  of  Its  employes  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  enforcement  of  an  order 
made  by  the  superintendent  of  tiie  company  as  to  the 
management  of  a  particular  train,  which  order  was.  nn* 
reasonable  and  the  enforcement  of  the  same  was  danger- 
ous to  such  employe,  the  fact  that  the  negligence  of  a  fel* 
low  servant  of  the  injured  person,  while  executing  such 
order,  contributed  in  producing  the  injury,  sfibrds  no 
defense  to  the  action. 

Judgment  affirmed. 

24.  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Co. 
V.  Joseph  Shuss.  Error  to  the  District  Court  of  Harrisoa 
County.  Judgment  affirmed.  There  will  be  no.  farther 
report. 

73.  Pittsburgh,  Cincinnati  and  St.  Lpnia  RailwayCo. 
V.  John  McMillan.  Error  to  the  District  Court  or  Kar^ 
risen  County.  Judgment  reversed.  To  be  reported 
hereafter. 


MOTION  DOCKET. 

No.  39.  Van  Hynlng  A  Co.  v  William  Jennings  et  si. 
Motion  to  re-Instate  number  207  on  the  General  DoekaS 
of  last  term.    Motion  overruled. 

40.  Amos  AInsworth  «.  The  State  of  Ohio.  Motion 
for  leave  to  file  a  petition  in  error  to  the  Court  of  Oom- 
mon  Pleas  of  Van  Wert  County.    Motion  granted. 

41.  Abram  Sharp  v,  John  BalL  Motion  to  extend  the 
time  fbr  filing  printed  record  in  cause  number  906  on  the 
General  Docket.  Motion  granted  and  time  extended  to 
October  1st  next. 
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COLUMBUS,  OHIO,     :      :      MARCH  9,  1882. 

We  present  in  full  in  this  issue,  the  opinion  of  the 
Supreme  Court,  in  the  celebrated  Jewett-Vnnderbilt 
railroad  litigation,  whicli  gives  Jndgmbnt  oi  ouster 
against  the  Vanderbilt  party,  and  puts  a  stop  tq  con- 
solidation. 

THE     HENRY     COUNTY    COLE-HARMON 

CASE. 


Editors  Ohio  Law  Journal  : 

In  your  careful  regard  that  a  iust  division  of 
credit  should  be  given  in  judicial  charges  to  ju- 
ries, to  all  sources  from  which  the  law  is  derived, 
you  did  not  reflect  in  charging  Judge  Moore  with 
appropriation  from  Judge  Davis'  charge  in  tho 
Cofenian  case,  that  Judge  Moore  had  not  fur- 
nished his  charge  for  publication,  nor  claimed 
any  originality  in  it,  but  merely  fitnc^ss  and  ac- 
curacy of  law  in  what  directions  he  gave  to  the 
{'ury.  And  hence  possi))ly  he  did  not  indicate 
)y  proper  quotation  marks  the  particular  sen- 
tences he  adopted  or  tlie  authorities  he  cited. 
But  without  any  personal  knowledge  I  venture 
to  assert  that  when  Judge  Moore  made  his 
change  he  had  never  seen  or  read  that  of  Judge 
Davis  to  which  you  refer,  and  did  not  quote  it. 
He  may  have  made  use  of  Judge  Burchard's 
charge  in  the  note  to  Clark  v.  The  State,  12  Ohio 
Reports  483,  494-5,  familiar  to  tho  profession, 
but  no  one  would  on  consideration  predicate  a 
charge  of  plagiarism  on  that  fact.  And  I  take 
higher  ground,  that  the  whole  range  of  the  law 
is  the  common  property  of  judges  for  the  instruc- 
tion of  juries,  limited  only  in  this,  that  the  law 
given  shall  be  applicable  to  the  facts  of  the  cn!<e, 
and  necessary  to  determine  the  issue  joined  be- 
tween the  parties,  and  this  without  parade  of  au- 
thorities cited  which  would  only  be  a  pedantic 
show  of  learning,  and  useless  to  the  jury. 

What  is  called  originality,  which  is  a  merit 
in  the  composition  of  a  sonnet  or  an  essay  on  les- 
thetics,  is  not  such  in  delivering  the  law  to  a 
jury  in  a  nisi  priuH  trial,  though  correctness  in 
the  law  delivered  as  applied  to  the  facts  is  so. 
The  principles  of  law  cannot  well  be  separated 
from  the  language  of  the  authorities  in  whicl^ 
they  are  expressed,  and  while  originality  may  be 
found  in  clearness  of  statement,  and  in  the  or- 
derly and  logical  arrangement  of  the  subject  mat- 
ter of  the  charge  given,  to  essay  it  in  the  state- 
ment of  the  principles  of  law  is  scarcely  what  a 
careful  judge  would  ordinarily  aim  to  do.  Law 
deals  With  fixed  principles  and  for  a  century  or 
centuries  these  are  couched  in  nearly  identical 
fbrnriulas  of  statement,  except  as  it  may  be  nec- 
essarily applied  to  new  conditions  of  life,  indus- 
tries and  pursuits,  or  is  modified  by  statutes.  It 
is  based  on  expedient  and  practicable  morals,  at 
least  in  so  much  of  its  criminal  system  or  codes 


as  include  crimes  malum  in  se;  and  these  do  not 
change  with  each  new  hypothesis  in  science,  or 
with  the  latest  variations  of  periodical  litera- 
ture. And  the  plagiarism  you  assert  was  in  the 
statement  of  matter  of  law.  But  perhaps  your 
animus  was  directed  against  thQ^  law  as  an- 
nounced by  the  judge,  in  that  it  did  not  follow 
the  precedent  of  the  Washington  leading  case,  in 
whicha  distingiMshed  assassin  coolly  and  safely 
shot  to  death  his  unsuspecting  victim,  for  alleged 
improjKjr  intimacj'  with  his  wife,  and  when  ar- 
raigned, set  up  that  intimacy  as  a  defense,  and 
doubtless  emotional  insanity,  to  excuse  hiscrime. 
And  he  found  a  convenient  jury,  guided  I  pre- 
sume by  a  judge  whose  charge  in  that  case  was 
un({Ue^tionably  free  from  the  charge  of  plagiar- 
ism from  any  law  human  or  divine,  to  acquit 
hiniofuU  wrong  in  what  he  had  done.  And 
then  the  distinguished  slaj'er  of  his  fellow  man, 
took  back  his  erring  wife,  good  as  hew,  to  his 
bed  and  bosom.  Judge  Moore  did  not  in  this 
very  similar  Cole-Harmon  case  follow  that  pecu- 
liar modern  precedent,  though  it  has  been  urged 
in  desperate  cases  ever  since.  He  does  not  seem 
to  appreciate  that  a  man  has  such  ownership  in 
a  worthless  wife,  (while  as  you  not  long  since 
indicated,  divorce  was  not  at  all  difficult),  that 
he  may  continue  to  live  with  her,  and  at  his 
convenient  leisure  kill  whoever  he  fancies  that 
her  worthlessncHs  has  tempted  to  adultery  with 
her.  Certainly  Judge  Moore's  charge  states  cor- 
rectly the  law  of  Ohio  as  declared  by  our  Su- 
yreme  Court,  whether  it  coincides  with  that  of 
udge  Davis  or  not,  which  I  do  not  know.  But 
from  what  you  published  of  Judge  Moore's 
charge — if  liable  to  your  intimation  of  plagiar- 
ism from  Davis,  the  latter  judge  is  chargeable 
with  following  the  language  of  older  authority 
than  either,  and  most  lixely,  the  case  of  Clark  v. 
The  State,  already  referred  to.  But  neither  is 
chargeable  with  what  is  properly  called  plagiar- 
ism. They  only  did  what  they  had  a  right  to 
do  Besides  the  ruling  of  the  highest  court  in 
New  York,  reversing  Judge  Davis'  decision  in 
the  case  you  refer  to,  is  not  the  law  of  Ohio,  and 
it  is  to  be  hoped  never  will  be.  It  denies  to  so- 
ciety needed  protection  against  "cranks,'!  incom- 
plete men,  oi  abnormal  minds,  the  most  danger- 
ous clxss  of  society,  by  excluding  the  preventive 
example  of  punishment  from  reaching  them,  to 
restrain  from  crime,  as  under  that  ruling  they 
will  be  conscious  that  they  are  rarely  likely  to 
be  found  by  sympathetic  juries  sane  beyond  a 
reasonable  doubt  when  charged  with  murder, 
and  ably  defended.  That  class  is  by  the  New 
York  rule  emancipated  from  responsibility  for 
grave  crime,  whicli  is  onl^  to  be  made  effectual 
upon  that  portion  of  society,  the  clearly  sane 
and  sensible  class,  those  who  have  the  least  ten- 
dency to  commit  offenses  against  humanity. 
The  fact  is,  if  we  must  travel  east  for  our  law  on 
this  subject,  I  prefer  the  rulings  in  Massachu- 
setts to  those  of  New  York,  sustained  as  the  for- 
mer are  by  those  of  the  English  Courts.  As  to 
your  criticisms,  I  presume  Judge  Moore  is  in- 
different.   I  have  no  right  to  speak  for  him,  and 
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he  is  in  no  way  responsible  for  my  opinions  or 
suggestions,  and  I  nave  never  conversed  with 
him  about  the  matter.  He  and  the  bar  gener- 
ally in  this  part  of  the  State  are  conscious  that 
he  has  fully  and  well  discharged  his  duty. 

J.  M. 
Lima,  0.  February  26, 1882. 

Our  plain  spoken  correspondent  no  doubt  in- 
tended to  render  to  Judge  Moore  a  friendly  ser- 
vice when  he  penned  the  foregoing  in  his  de- 
fence. It  will  not  be  apparent  to  that  gentle- 
man however,  that  his  position  has  been  ren- 
dered any  more  pleasant  by  the  well  meant  en- 
deavor. The  basis  of  the  remarks  and  conclu- 
sions of  "J.  M."  seem  to  lie  in  his  belief,  as  he 
admits,  that  we  charged  Judge  Moore  with  pla- 
giarism of  the  laWf  or  of  the pnndples  of  law  only, 
as  he  gave  them  in  his  charge  to  the  jury. 

We  would  be  narrowminded  indeed  if  we 
could  make  such  a  ridiculous  charge.  We  are 
very  well  aware  of  the  fact  that  no  credit  need 
be  given  where  a  legal  principle  is  announced ; 
bat  we  have  always  believed  that  where  the  ex- 
act Uxnguage  of  another  is  used  in  the  discussion 
of  any  question,  whether  in  metaphysics,  relig- 
ion or  law,  that  custom  as  well  as  honesty  de- 
manded at  least  a  recognition  of  the  mind  that 
conceived  and  the  skill  that  formulated  the  new 
thought  Or  expression. 

Those  who  quote  an  aphorism  so  old  even  as 

^  Thou  shalt  not  steal "  generally  refer  in  some 

way  to  the  Author  of  that  ancient  inhibition, 
ana  those  who  give  expression  to  their  own 
thoughts  in  the  ianguajKe  of  another  rarely  fail 
to  give  the  proper  credit  by  reference  at  least. 
Bat  those  who  take  not  only  the  thoaghts  but 
the  language  also  of  another,  in  po^sy  or  pioee 
prediction  or  conclusion,  history  or  logic,  never 
(hardly  ever)  fidl    to  give  to  that  other  the 

S  roper  credit.    Therefore  to  show  our  correspon- 
ent  that  we  did  refer  to  hdh  thought  and  lan- 
Ki(je  in  speaking  of  the  adaptation  of  Jud^e 
viB*  charge,  we  quote  a  sentence  from  each. 

JuDoa  Davis.  Jusob  Moobb. 

The  doctrine  that  «  orim-  The  dootrine  that  »  orim- 
Insl  Ml  may  be  exoased  upon  Inalactmay  beezonaediipon 
the  notion  of  an  irreslstable  the  notion  of  an  imtlstable 
impulse  to  commit  it,  when  impulse  to  oonmiit  It,  when 
the  oflbnder  lias  the  ability  the  oflbnder  haa  the  ability 
to  dlaooTsr  his  legal  and  to  discover  his  legal  and 
moral  duty  in  respect  to  It  moral  duty  in  respect  to  it 
has  no  place  in  the  law ;  and  has  no  plaoe  in  thelaw ;  and 
there  Is  no  form  of  insanity  there  Is  no  form  of  insanity 
known  t^  the  law  as  a  shield  known  to  the  law  as  a  shield 
for  an  act  otherwise  oriminsl,  (or  an  act  otherwise  oriml- 
in  which  the  faculties  are  so  nai,  in  which  the  faculties 
disordered  or  deranged  that  aresodisorderedoVdeimnged 
a  man^  although  he  perceives  that  a  man^although  he  sees 
the  moral  quaii^  or  his  aot»  the  moral  quality  of  hia  act 
as  wrong.  Is  unable  to  control  as  wrong.  Is  unable  to  con- 
them  and  Is  urged  by  some  trol  them  and  Is  uigbd  by 
mysterious  pressure  to  the  «>me  mysterious  prassurs  to 
eommlsslon  of  the  act,  the  the  commission  of  the  act, 


consequsn 
Hfltpaftis  ai 


oes  of  which  he  an- 
andkno 


A  careful  comparison  of  these  two  sentences 
will  reveal  the  fact  that  the  two  judges  have  a 
singular  identity  of  thought  and  expression. 

We  find  no  fault  with  the  law  relating  to 
homicide  as  laid  down  by  Judge  Moore,  and  do 
not  claim  that  the  seduction  of  a  wife  aflbrds  any 
excuse  or  justification  of  the  killing  of  the  seducer 
by  that  wife's  husband.  Indeed  we  are  not  con- 
vinced that  any  excuseorjustification  isrequired. 
On  the  contrary  we  are  not  quite  sure  that  it  is 
not  the  christian  duty  of  any  husband  to  kill  the 
man  who  deliberately  seduces  his  wife  from  her 
virtue  and  purity,  just  as  we  believe  it  to  fie  the 
duty  of  mankind  to  destroy  the  animals  in  the 
form  of  men  who  perpetrate  rapes  upon  little 
girls  or  grown  up  girls  either. 

Judges  may  look  with  a  degree  of  allowance 

upon  the  seducer  of  other  men's  wives,  and  in- 
fluence juries  to  convict  the  man  who  properly 
takes  their  worthless  lives;  but  the  restraint  thus 
imposed  upon  injured  husbands  will  hardly  give 
very  much  aid  and  comfort  to  professional 
libertines  and  seducers.  We  however  desire  to 
be  understood,  that  the  avenger  shall  be  certain 
of  the  purity  of  the  victim,  the  crime  of  the  se- 
ducer, and  then  of  his  own  skill  as  a  marksman. 
These  properly  combined  will  leave  no  room  for 
cavil  and  no  necessity  for  tears. 
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ROAD  IMPROVEMENTS— BONDS. 


SUPREME  COURT  OF  OHIO. 


the 


of  which 


he  anttolpatea  and  knowa. 


Ohio  xx  bxl.  'Uriah  Hobsxmaim,  ai»ic*B8 

V. 
ThX  CoMMISSIONXBS  of  FaYXTTX  CO01ITT. 


February  28^  1882. 

1.  The  act  of  Hardh  2e,  1807,  and  the  acta  ameiidatoiy 
and  aapplementary  thereto,  commonly  called  the  two 
mile  road  improvement  lawi,  iinthoriae  the  rmmiiUselnn 
ere  of  coantiee,  for  the  porpoae  of  raiatng  mon^  necee 
aaiy  to  meet  the  expenaeaof  road  improvementa, '**to  teoe 
the  bonda  of  the  oonnty,"  and  thereby  create  a  debt  of 
the  ooouty  In  ita  qnaai  corporate  capacity,  notwltbatand* 
ing  they  alao  require  the  oommiflBioneri  to -aaaeaatlie 
ooat  and  expenae  of  the  improvement  npon  the  lands 
benefited  thereby  and  aitnate  within  two  milea  Uiereol!. 

2.  When  from  any  eanae,  aofHoient  mon^  be  not  re- 
alised from  eilchiooalaaaeeamenta  to  pay  the  debt  ao  ece- 
ated,  itiathedtttvof  the  oonmiiaBloneri  to  levy  a  tax 
therefor  npon  aU  the  taxable  property  of  the  oonnty. 

8.  A  porchaeer  of  aaoh  Donda,  who  haa  no  astnal 
knowledge  of  any  defect  in  their  execution,  ia  not  Ixniiid 
to  look'^b^yond  the  findinsa  and  record  of  the  eommto- 
aionera,  for  the  purpoae  of  aaoeitaining  whetoer  eoeftdl* 
tiona  precedent  to  their  execution  have  been  peitQtniadL 
Peremptory  writ  awarded. 

Mandamus. 

This  proceeding  is  proseouted  to  oompel  the 
board  <»  Commissioners  of  Fayette  Coontj  to 
levy  a  tax  to  pay  a  balance  due  upon  oertain 
bonds  issued  by  tnem  and  known  as  ^'  The  Btete 
road  bonds." 
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The  class  of  bonds  so  known^  amounting  to 
$86,000,  was  issued  by  the  oommisioners  to  Grove 
&  Coffman,  contractors,  to  pay  for  a  certain  road 
improvement,  under  the  act  of  March  29;  ^867 
(64  Ohio  L.  80),  entitled  ''an  act  to  authorize 
county  commissioners  to  construct  roads  on  the 
petition  of  a  majority  of  the  resident  land-hold- 
ers along  and  adjacent  to  the  line  of  said  road, 
and  to  repeal  an  act  therein  named "  and  the 
acts  amendatory  and  supplemental  thereto. 

The  commissioners  to  whom  a  petition  for  the 
road  improvement  had  been  duly  presented,  pro- 
ceeded regularly  under  the  statute  to  construct 
the^  road,  finding,  among  other  things,  that  a 
majority  of  the  resident  land-holders  of  the 
county  whose  lands  were  reported  as  benefited 
and  ought  to  be  assessed,  had  subscribed  the  pe- 
tition, and  issued  bonds  as  aforesaid  to  the  con- 
tractors, who  completed  the  construction  of  the 
road  in  accordance  with  their  contract  in  the 
year  1870. 

For  the  purpose  of  satisfyinff  the  bonds  so  is- 
sued, the  commissioners  causea  an  assessment  to 
be  made  upon  the  lande  benefited  and  situate 
within  two  miles  of  the  road.  Tlie  amount  so 
assessed  was  sufiicient  to  pay  all  the  bonds ;  but 
certain  of  the  land-holders  whose  lands  were  as- 
sessed obtained  a  perpetual  injunction  against 
the  enforcement  of  the  assessment  against  their, 
lands,  (see  Hays  v.  Jones,  27  Ohio  St.  218),  so 
that,  alter  applying  the  amount  collected  on  the 
assessment,  twenty-nine  of  the  bonds/  so  issued, 
for  tSOO  each,  were  left  wholly  unpaid  and  un- 
provided for. 

Nine  of  these  last  named  bonds,  before  matur- 
ity, had,  in  the  usual  course  of  business,  been 
enclorsed  and  transferred  by  Grove  &  Coffman  to 
relators'  intestate,  Uriah  Horsemain. 

Upon  this  state  of  facts,  it  is  submitted  by  the 

defendant  that  they  have  no  power  to  provide 

for  the  payment  of  relators  claim  by  a  levy  of 

taxes  either  upon  the  taxable   property  of  the 

'county,  or  of  the  road  improvement  district. 

McIlvainx;  J. 

If  the  defendants  have  power  to  provide  for 
the  payment  of  relator's  claim  by  taxation,  their 
duty  to  do  so  is  not  questioned.  Nor  is  the  power 
of  the  commissioners  to  provide,  by  taxation,  for 
the  pajrment  of  the  debts  of  the  county,  disputed. 
The  principle  contention,  therefore,  :s,  does  the 
daim  of  reiatorB<X)nstitute  a  debt  ci  the  countv? 

The  form  of  the  bond,  if  that  alone  were  to  oe 
considered,  would  clearly  indicate  an  obligation 
on  the  part  of  the  county.  The  following  is  a 
copy: 

"  No- 181.  STATE  OF  OHIO,  1500.00. 

County  of  Fayette. 

*'  Be  it  known  that  the  County  of  Fayette,  in 
the  State  of  Ohio,  hereby  acknowledges  to  owe 
Orove  &  Coffman,  or  faiearer,  the  sum  of  five 
hundred  dollars,  payable  at  the  office  of  the 
Treasurer  dfsaid  Fayette  County,  on  the  first  day 
of  March,  1871,  with  interest  at  the  rate  of  seven 
per  centum  per  annum,  from  the  first  day  of  Sdp^ 
tember,   18w,  payable  semi'^innually  at    said 


Treasurer's  office  on  the  1st  day  of  March  and 
September  in  each  year  on  the  surrender  of  each 
coupon  hereto  annexed — attested  by  the  Auditor 
of  said  county. 

"This  bond  is  issued  in  pursuance  of  and  ac- 
cording to  an  act  of  the  Oeneral  Assembly  of  the 
State  of  Ohio,  entitled,  'an  act  to  authorise  the 
county  commissioners  to  construct  roads  on  peti- 
tion of  a  majority  of  the  resident  land-owners 
along  and  adjacent  to  the  line  of  said  road,  and 
repeal  an  act  therein  named,'  passed  March  29, 
1867,  and  the  acts  amendatory  and  supplemen- 
tary to  said  act,  passed  March  81, 1868,  and  May 
16, 1868,  respectively. 

''  In  testimony  whereof,  the  Commissioners  of 
said  County  of  Fayette,  and  as  such  commission- 
ers have  hereunto  set  our  hands  and  names,  and 
affixed  the  seal  of  said  county,  this  4th  day  of 
November,  1869. 

A.  MoCandlebs,   ALLEN  HEQLER, )  Comminloneni 
Aaditor  of        WM.  CLARK,         \  of  nid  Fayette 
Fayette  County,  O.  ENDS  REEDER,    J  County,  Ohio. 
Registered  Nov.  4,  1869." 

The  question  of  the  power  of  the  commission- 
ers to  obligate  the  county,  is,  however,  raised  on 
the  statutes  to  which  reference  is  made  in  the 
bond.  The  holder  of  the  bond  is  notified  by  its 
face,  that  the  power  assumed  by  the  commission- 
ers is  to  be  found  in  these  statutes.  Section  7  of 
the  statutes  provides,  ^^  that  for  the  purpose  of 
raising  money  necessary  to  meet  the  expenses  of 
such  improvement,  the  commissioners  of  the 
county  are  hereby  authorized  to  issue  the  btmda  of 
the  county,  payable  in  instalments,  or  at  intervals 
not  exceeding  in  all  five  years,  bearing  interest 
at  the  rate  not  to  exceed  seven  per  cent,  per  an- 
num, payable  semi-annually,  wnich  bonos  shall 
not  be  sold  for  less  than  their  par  value."  From 
the  language  of  the  statute  here  quoted,  perhaps 
no  one  would  deny  that  the' debt  evidenced  by 
the  authorized  bond  is  the  debt  of  the  county  in 
its  qiuxsi  corporate  capacity — indeed,  the  lan- 
guage is  not  susceptible  of  any  other  meaning, 
but,  inasmuch  as  the  same  section  provides  for 
an  assessment  upon  the  lands  specially  benefited 
and  lying  within  two  miles  of  the  improvement 
to  meet  the  payment  of  the  interest  and  princi- 
pal of  the  bonas,  it  is  contended,  that  no  other 
mode  or  manner  of  taxation  can  be  resorted  to 
for  the  purpose  of  paying  the  bonds.  However 
plausible  this  contention  may  be,  we  think  it 
cannot  be  maintained.  That  the  legislature 
might  have  so  provided,  we  don't  deny,  but  if 
such  was  the  intention,  it  should  have  oeen  ex- 
pressed in  very  clear  and  unmistakable  terms. 
Such  terms  were  not  used,  nor  is  such  inference 
clear.  On  the  othj^r  hand,  the  liability  of  the 
county  in  its  qtmsi  corporate  capacity  is  express- 
ed in  apt  and  unmistakable  words;  and  if  for 
:>uch  liability  a  portion  only  of  the  taxable  prop- 
erty of  the  county  can  in,  any  event  be  taxed, 
such  intent  on  the  part  of  the  legislature  should 
have  been  expressed  in  like  apt  and  unmistaka- 
ble terms. 

As  between  the  county  and  the  taxing  dis- 
'  '--*  cn^ated  by  the  statute,. to  wit :  the  territory 
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within  two  miles  of  road  improvement,  it  cannot 
be  doubted,  that  the  intent  of  the  statute  was  to 
impose  the  burden  of  the  improvement  upon  the 
latter,  but- as  to  the  creditor  nolding  bonds  issued 
to^  mee^  the  expenses  of  the  improvement,  the 
faith  of  the  countv  to  the  extent  of  all  its  taxa- 
ble property  was  pledged  by  the  express  author- 
ity given  to  the  commissioners  to  issue  therefor, 
"  the  bonds  of  the  county."    Whenever,  therefore, 

Kyment  of  the  bonds  cannot  be  provided  for  by 
^SLl  assessment  under  the  statute,  it  is  the  dut^ 
of  the  commissioners  to  make  provision  for  their 
payment,  as  for  the  payment  of  other  debts  of 
the  county,  by  a  levy  upon  all  the  taxable  prop- 
erty of  the  county. 

Again,  althougn  the  question  is  not  raised  by 
the  pleadings  in  this  case,  it  is  suggested,  that, 
inasmuch  as  the  power  of  the  commissioners  to 
make  improvements  under  the  act  of  March  29, 
1867,  and  its  amendments  depends  on  the  fact 
that  the  petition  for  the  improvement  be  sub- 
scribed by  a  majority  of  the  resident  land-hold- 
ers whose  land  was  reported  beneficed  thereby, 
which  fact  did  not  exist  in  the  case  before  us,  as 
was  adjudged  in  the  case  of  Hays  v.  Jones,  27 
Ohio  St.  218,  therefore  the  bonds  in  question 
were  unauthorized  and  void.  True,  it  was  found 
in  that  case  that  the  jurisdictional  fact  named 
was  wanting,  and  therefore  it  was  adjudged  that 
the  defendants,  parties  in  that  case,  be  forever 
restrained  from  enforcing  the  collection  of  the 
special  assessment  against  the  property  of  the 
plaintiffs  in  that  action.  But  the  relators,  or 
their  intestate,  though  he  purchased  the  bonds 
during  the  pendency  of  the  action,  were  not  par- 
ties to  it  or  bound  by  its  result. 

The  jurisdictional  fact  in  question  is  thus 
stated  in  the  answer  of  the  deiendants  to  its 
proceeding  : 

^  During  said  proceedings,  and  before  the  final 
order,  a  majority  of  the  land-holders  resident  in 
said  Fayette  county  whose  lands  had  been  re- 
ported for  assessment,  as  aforesaid,  had  signed 
said  petition  for  said  improvement. 

*'That  in  the  month  or  July,  1868,  the  said  re- 

Eort  of  said  viewers  and  surveyor  came  on  to  be 
eard  before  Ihe  said  Board  of  County  Commis- 
sioners, at  which  time  a  number  of  said  petitioners 
{^resented  a  remonstrance  to  said  Board  askins 
hat  said  improvement  be  not  made,  yet  the  said 
commissioners^  decided  that  a  majority  of  the 
land  holders  whose  lands  had  been  reported  for 
assessment  had  signed  the  petition,  and  then 
made  the  final  order  for  saia  improvement  on 

the day  of  July,  A.  D.  1868,  and  such  fur^ 

ther  proceedings  were  had  that  the  contract  for 
making  such  improvement  was  awarded  to  Grove 
and  Coffman,  to  be  paid  for  in  the  bonds  of  Fay- 
ette County,  of  which  the  said  bonds  mentioned 
in  the  plaintiflb'  petition  constituted  a  part,  and 
said  improvement  completed  in  the  year  1870, 
accordins  to  the  contract  and  specifications 
therefor.^ 

The  rights  of  the  relators,  as  we  conceive,  do 
not  depend  upon  the  fact  whether  or  not  a  ma- 
jority of  the  land-holders  had  subscribed  the  pe- 


tition for  the  improvement.  That  their  intes- 
tate purchased  the  bonds  before  maturity,  fior  a 
valuable  consideration  and  without  actual 
knowledge  of  any  defect  in  their  execution  is 
conceded.  Of  course,  to  the  extent  he  was  boond 
to  inquire  as  to  the  regularity  of  their  execution, 
he  is  chargeable  with  any  information  which 
reasonable  diligence  woula  have  revealed.  He 
was  bound  to  know  that  the  bonds  were  issued 
under  the  authority  of  certain  statutes.  The 
face  of  the  bond,  gave  him  this  information.  It 
was  certified  in  the  bond  that  it  was  ^*  issued  in 
pursuance  of  and  according  to  "  the  statute:  and 
there  are  authorities  which  hold  that  an  endorsee 
may  rely  on  such  recital,  without  further  inquinr 
as  to  the  regularity  of  the  execution.  State  et  al. 
V.  Robertson  et  al.,  27  Ohio  St.  96;  Warren  v. 
Marcy,  97  U.  S.  96. 

But  conceding  that  such  recital  does  not  re- 
lieve the  purchaser  of  such  bonds  from  further 
inquiry  as  to  the  performance  of  conditions  pre- 
cedent to  their  cj^ecution,  an  examination  c€  the 
records  of  the  commissioners  would  have  revealed 
the  fact  that  every  condition  precedent  had 
been  fully  })erformed ;  and  among  others,  that  a 
majority  of  the  resident  land-holders  whose  lands 
were  reported  benefited  b^r  the  improvement 
had  suDScribed  the* petition,  and  that  the 
commissioners  had  so  found  the  fact  to  be. 
True,  under  the  decision  of  Hays  v.  Jones,  this 
finding  was  not  conclusive  in  such  a  case,  never- 
theless it  was  a  fact  which  it  become  the 
duty  of  the  commissioners  tp  pass  upon, 
and  haying  found  it  in  favor  of  the  in- 
information  and  issued  bonds  reciting  the 
fact,  that  every  condition  prec^ent  had  been 
performed,  it  appears  to  us,  that  an  innocent 
purchaser  of  the  bonds,  relying  upon  the  im- 
provements thus  acquired,  should  be  protected 
against  such  defebse  on  the  part  of  the  cooatT. 
wnich,  in  fact,  has  realised  and  enjoyed  the  full 
benefit  of  the  proceeds.  Commissioners  «.  A»- 
penwall,  21  Howard,  (U.  S.)  58) ;  Bissell  v.  Jefler- 


sonville,  24  Ibid,  287 :  Warren  v.  Marcy,  97  U.  a 
96;  State  ex  rel.  v.  Robertson,  27  Ohio  St.  96; 
State  ex  rel.  v.  Garrett,  7  Ohio  St.  327;  Slice- 
maker  V.  Goshen  Township.  14  Ohio  St.  669. 

Peremptory  writ  awarded. 

[This  case  will  appear  in  87  0.  S.] 

#  •  • 

RAILROAD  CONSOLroATION. 


SUPREME  COURT  OP  OHIO. 


The  State  v.  Vandbbbilt. 


March  7, 1882. 

1.  Two  railroad  companies  owning  lines  of  viUitied 
oonneoted  only  by  other  railroads  wnleh  sa^  eompsn- 
ies  bold  by  lease,  are  not  aatboriied  to  become  goomI* 
idated  Into  one  oorporatlon  nnder  Ber.  Stata.  i  SSTSl 

2.  The  lines  of  tworallroad  oompanles,  whim  an  te 
their  general  features  paralld  ana  eompeUag,  caimet 
be  oonneoted  for  the  earrlage  of  freight  and  pasaengeB 
oyer  both  '*  oontlnuously/*  within  tlie  maaalng  of  &▼. 
Stats.  I  8879,  and  henee  soeh  companies  ostio 
consolidated  into  one  corporation  under  that 

8.    A  certifloate  made  oy  the  direeton  of 


THE    OHIO    LAW   JOUBNAIj. 


887 


Inir  imilroad  oompanieB  under  Rev.  Stats.  {  8881,  which 
fans  to  show  any  place  of  residence  of-  the  directors  of 
the  new  company,  is  fatally  defective. 

George  K.  Nash,  Attorney  General,  B.  H. 
Bristow,  A.  P.  Perry,  E.  A.  Ferguson,  Converse, 
Booth  &  Keating,  and  R.  C.  Parsons  for  the  State. 

R.  P.  Ranney,  Harrison,  Olds  &  Marsh,  S. 
Burke,  W.  B.  Sanders  and  O'Conner,  Glidden  & 
Burgoyne,  for  the  defendants. 

Okey,  C.  J. 

George  .K.  Nash,  Attorney  General,  on  October 
!26, 1881,  filed  in  this   court  a  petition    in   quo 
warranto.    The  action  is  against  William  H. 
Vanderbilt  and  other  persons  named,  and  it  is  al- 
leged in  the  petition  that  those  persons,  with 
otuers  too  numerous  to  be  brought  before   the 
court,  have  usurped  the  franchise  to  be  a  body 
corporate,  under  the  name  of  the  Ohio  Railway 
Company,   and  that  they   wrongfully  claim  to 
possess  certain  corporate  franchises,  powers  and 
privileges.    The  prayer  is  for  judgment  ousting 
the  defendants  from  exercising  such  franchises, 
powers  and  privileges.    The    record  consists  of 
the  petition,  answer,  reply,  and  an  agreed  state- 
ments of  facta 

The  burden  is  on  the  defendants  to  show  by 
what  authority  they  claim  to  exercise  such  pow- 
ers, and  the  ordei  of  trial  is  the  same  as  it  the 
<!ause  was  for  hearing  on  testimony.     Conse- 

3uently,wehave  held  that  under  the  statute  (Rev. 
tats.  ^  5190,<e760,6772),  the  defendants  were 
entitled  to  open  .and  close  in  the  argument. 

The  defendants  claim  to  be  such  corporation, 
olothed  with  such  ]powers  and  privileges,  under 
authority  of  certain  proceedings  hM  in  the 
months  of  July  and  September,  1881,  whereby 
the  Clevelana,  dolumbus,  Cincinnati  and  Indi- 
4inapolis  Railway  Companjr,  and  the  Cincinnati, 
Hamilton  and  Dayton  Railroad  Company,  Ohio 
<x>rporations,  were  consolidated  into  one  corpora- 
ition,  under  the  corporate  name  of  the  Ohio  Kail- 
way  Companv. 

The  Clevela)>d,  Columbus,  Cincinnati  and  In- 
dianapolis Railway  Company  is  a  corporation, 
with  a  line  of  railroad  extending  in  a  north-west 
direction  from  Cleveland,  in  Cuyahoga  County, 
to  Springfield,  in  Clark  county,  a  distance  of  one 
hundred  and  sixty-three  miles;  and  the  Cincin- 
nati, Hamilton  and  Dayton  Railroad  Company 
is  a  coVporation^  with  a  line  of  railro^  extend- 
ing from  Cincinnati,  in  Hamilton  county,  via 
Hamilton,  in  Butler  county,  to  Dayton,  in  Mont- 
gomery county,  Dayton  being  in  a  direction  east 
of  north  from  Cincinnati^  and  distant  therefrom 
sixty  miles.  The  authority  to  make  the  alleged 
consolidation  is  based  by  the  defendants  on  sec- 
tion 3879  of  the  Revised  Statutes  which  is  as 
follows:  ''When  the  lines  of  road  of  any  rail- 
road companies  in  this  State,  or  any  portion  of 
49uch  lines,  have  been  or  are  being  so  constructed 
418  to  admit  the  passage  of  burthen  ox  passenger 
cars  ever  any  two  or  more  of  such  roads  continu- 
ously,  without  break  or  interruption,  such  com- 
I>anie8  may  consolidate  themselves  into  a  single 
<x>inpany.'' 


As  the  southern  terminus  of  the  first  named 
road  is  twenty-four  miles  from  the- northern  ter- 
minus of  the  latter  road,  being  the  distance  be- 
tween Springfield  And  Dayton,  it  is  not  claimed 
by  the  defendants  that  the  consolidation  could 
be  efiected  under  authority  of  that  section,  if  the 
power  to  consolidate  can  only  be  exercised  where 
burden  and  passenger  cars  can  pass  from  the 
road  of  one  company  to  the  road  of  the  other, 
''continuously,  without  break  or  interruption.'' 
It  is  said,  however,  that  it  is  not  essential  to  a 
valid  consolidation  that  such  companies'  own 
lines  should  be  thus  connected,  but  that  where 
the  consolidating  companies,  or  either  of  them, 
holds  from  another  railroad  company  a  i>erpetual 
lease  of  its  road,  and  such  leased  line  is  so  con- 
structed that  cars  may  thus  pass  from  the  line 
of  the  lessee  to  the  leased  line,  and  from  the 
latter  line  to  the  line  of  the  other  consolidating 
company,the  latter  company  and  such  lessee  may 
consolidate :  in  other  words,  that  such  leased  line 
isembraceaby  the  words  of  the  section,  "lines 
of  road  "  of  the  consolidating  companies. 

As  each  of  the  consolidating  companies  is 
possessed  of  such  leased  lines,  by  means  of 
which  it  is  said  such  connection  is  made,  the 
importance  of  this  contention  of  the  defend- 
ants is  manifest,  and  hence  it  is  proper  to  state 
more  definitely  the  condition  and  situation  of 
the  several  roads  affected  by  this  controversy. 

The  line  of  the  Cleveland,  Columbus,  Cin- 
cinnati and  Indianapolis  Railway  Company,  as 
already  stated,  extends  from  Clevoland  to 
Springfield.  This  is  by  way  of  Gallon,  in 
Crawlord  county,  and  Delaware,  in  Delaware 
county.  It  also  extends  from  the.  latter  place 
to  Columbus,  in  Franklin  county;  and  an- 
other part  of  its  line,  extending  from  Gallon 
to  Indianapolis,  Indiana,  crosses  the  track  of 
the  Dayton  and  Michigan  Railroad  Company 
at  Sidney,  in  Shelby  county.  This  constitutes 
the  line  of  road  which  it  owns. 

The  Cincinnati  and  Springfield  Railway 
Company  is  a  corporation  with  a  line  of  rail- 
road extending  from  a  point  near  Cincinnati 
to  Dayton  It  also  has  by  lease  from  the  Cin- 
cinnati, Sandusky  and  Cleveland  Railroad 
Company,  a  line  of  railroad  extendin^^  from 
Sprin^eld  to  Dayton.  These  two  hues  do 
not  directly  connect  at  Dayton,  but  by  ar- 
rangement between  the  Cincinnati  and  Spring- 
fiela  Railway  and  other  railroad  companies,  a 
connection  is  made  between  the  two  roads,  by 
means  of  a  rond  used  in  common  by  several 
railroad  companies.  In  1871,  the  Cincinnati 
and  Springfield  Railroad  Company  (party  of 
the  first  part),  the  X)leveland,  Columbus,  Cin- 


cinnati and  Indianapolis  Railway  Company 
(party  of  the  second  part),  and  the  iiake  Shore 
and  Michigan  Southern  Railway  Company 
(party  of  the  third  par^,  executed  an  instru- 
ment in  writing,  callea  by  the  defendants  a 
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conveyance  of  the  fee,  or  at  least  a  perpetual 
lease,  to  the  party  of  the  second  part,  and  by 
the  relator  called  a  running  arrangement  be- 
tween the  parties,  which  instrument  contains 
numerous  stipulations  with  reference  to  tHe 
construction  of  the  line  between  Cincinnati 
and  Dayton,  the  division  of  the  earnings,  and 
other  matters,  and  by  force  of  which  agree- 
ment the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railway  Company'  ac(juired  the 
right  to  run  its  cars  from  the  terminus  of  its 
road  in  Springfield  to  Cincinnati,  via  Dayton, 
and  cars  of  that  company  pass  regularly  over 
the  roads  stated,  without  break  or  interrup- 
tion, from  Cleveland  to  Cincinnati,  a  distance 
of  two  hundred  and  forty-three  miles. 

Among  the  stipulations  in  that  instrument 
it  is  proper  to  mention  the  following: 

''Nothing  herein  contained  shall  operate  to 
grant  and  demise,  or  be  construed  to  include 
the  franchises  to  be  a  corporation  granted  to 
itie  party  of  the  first  part  b^  the  State  of  Ohio, 
or  i^ny  other  right,  privilege  or  franchise 
which  is,  or  may  be,  necessary  to  preserve  the 
corporate  existence  or  organization  of  the 
party  of  the  first  part,  and  all  the  said 
franchises  to  be  a  corporation,  and  all  the 
rights,  privileges  and  franchises  last  aforesaid 
are  reserved  and  excepted  from  these  presents. 
And  said  party  of  the  first  part  further  cove- 
nants ana  agrees,  that  .upon  the  written  re- 
quest of  said  second  party,  its  successors  or 
assigns,  it  will  appropriate,  under  the  laws  of 
the  State  of  Ohio,  such  real  estate,  rights  and 
interests  as  shali  be  required  for  the  main- 
tenance and  operating  of  said  railway;  and 
the  costs  and  damages  thereof  shall  be  paid  by 
the  party  of  the  first  part." 

''At  the  end  of  teA  years  from  the  delivery 


purtenances  of  the  said  party  of  tne  second 
part  shall  be  consolidated  with  the  railway  and 
appurtedances  of  the  said  party  of  the  first 
part,  in  case  the  laws  of  Ohio  shall  then  per-: 
mit  and  authorize  such  consolidation  to  be 
made,  and  said  consolidation  shall  be  made 
upon  the  basis  of  the  proportionate  values  of 
the  respective  railways  and  appurtenances  of 
said  first  and  second  parties,  as  the  same  shall 
appear  by  the  net  earnings  of  -  each  for  the 
three  vears  next  preceding  the  time  of  such 
consolidation." 

''The  intent  and  purpose  of  this  indenture 
is  to  form  and  construct  a  shortdr  and  contin- 
uous railway  between  Bufialo,  "S.  Y.,  and 
Cincinnati,  Ohio,  of  uniform  gauge,  for  the 
transportation  of  persons  and  property  be- 
tween the  lastViamed  cities  and  places  beyond 


each,  and  to  promote  the  interests  of  the  pub- 
lic and  the  parties  hereto." 

The  lessor  companies  have  at  all  times 
maintained  their  organizations. 

In  1863,  the  Dayton  and  Michigan  Railroad 
Company  ^party  of  the  first  pai^,  owning  a 
line  of  railroad  from  Da} ton  to  Toledo,  in 
Lucas  county,  via  Sidney,  a  distance  of  one 
hundred  and  forty  miles,  executed  to  the  Cin- 
cinnati, Hamilton  and  Dayton  Railroad  Com- 
{)any  (party  of  the  second  part),  a  perpetual 
ease  of  its  road,  which  lease  was  modified  by 
agreement,  under  the  seals  of  the  parties,  in 
1870.  This  instrument,  so  modified,  contained 
numerous  covenants,  among  others  an  agree- 
ment by  the  party  of  the  second  part  to  pay  to 
the  stockholoers  of  the  party  of  the  first  part 
certain  dividends,  and  by  the  instrument  the 
continued  existence  ana  organization  of  the 
Dayton  and  Michigan  Railroad  Company  is 
contemplated.    The  lease  contains  this  clause : 

"In  caae  said  Pftrty  of  the  second  part.  Its  MaooeMon  or 
aosigns,  sbaU  at  any  time  hereafter,  fall  to  pay  aaid 
dividenda  to  the  atockholders  of  said  party  of  the  first 
part,  as  hereinbefore  provided  for,  or  shall  fall  to  kera 
and  perform  any' of  tne  other  covenants  and  agreements 
in  said  lease  (as  hereby  modified)  contained,  on  its  pari 
to  be  kept  and  performed,  and  shall  continne.in  snch  de- 
faalt  for  the  period  of  ninety  days^  then,  and  in  eveiy 
each  case,  it  shall  be  lawful  for  the  party  of  the  first  pai^ 


its  successors  and  assigns,  at  its  or  their  option,  witnoai 
demand,  to  enter  into  ano  wfon-  said,  demised  premises 
and  remove  all  persons  therelrom  p  and.  from  thenceforth 
the  said  demised  premises  aMt  all  additions  and  Im- 
provements which  shall  or  may  have  been  made  to  the 
same,  shall  be  held  by  the  party  of  the  first  pait,  as  of  it» 
first  and  former  estate ;  and  upon  such  entry  for  non- 
payment of  rent,  or  breach,  or  non-performance  of  any 
agreement  or  covenant,  all  estate  of  said  party  of  the 
second  part  in  said  demised  premises,  and  tne  additions 
thereto,  shall  cease  and  determine,  and  the  party  of  .the 
second  part  hereby  covenants  and  agrees  upon  the  deter- 
mination of  said  lease  for  the  causes  aforesaid,,  to  sur- 
render and  deliver  up  to  the  party  of  the  first  part.  Ita 
successors  or  assigns,  the  said  demised  premises,  oiolud- 
ing  rolling  stock,  equipment,  machinery  and  toola,  equal 
to  that  now  on  said  premises,  in  as  good  i  order  and  eon-^ 
dition,  as  the  same  may  be  at  this  time  In,  together  with 
all  additions  and  improvements  that  may  be  made 
thereto." 

The  agreed  statement  of  facts  contains  the^ 
following :  ''Said  Dayton  and  Michij^n  Rail- 
road Company  has,  ever  since  said  indenture 
as  before  it,  maintained  and  kept  up  its  organ- 
ization as  a  corporate  body  by  re^lar  elec- 
tions of  directors  and  officers,  keeping  a  bun- 
ness  office,  and  in  all  things  conforming  to  the- 

g revisions  of  its  charter  and  the  laws  of  the 
tate  as  a  railroad  company." 
Burden  and  passenger  trains  pass  regularly 
over  these  roads  (the  Cincinnati,  Hamilton  and! 
Dayton  Bailroad  and  the  Dayton  and  Miehi* 
gan  Bailroad),  without  break  or  intemiption,. 
from  Cincinnati  to  Toledo,  a  distance  of  two* 
hundred  miles. 

•The  Cincinnati,  Hamilton  and  Dayton  Rail- 
road Company  also  controls  and  operates  the 
following  lines  of  railroad  under  leasee,^  that 
is,  the  Cincinnfiti,  Richmond   and    Chicago 
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Railway,  extendiDe  from  Hamilton  to  Rich- 
mondy  Indiana,  ana  the  Cincinnati,  Hamilton 
and  Indianapolis  Railway,  extending  from 
Hamilton  to  Indianapolis. 

At  Dayton  cars  may  pass  from  the  lines  so 
under  the  control  and  management  of  the 
Cleyeland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company  to  the  lines  so  under 
the  control  and  management  of  the  Cincinnati, 
Hamilton    and    Dayton    Railroad   Company, 
and  vice  versa.     The  hiatus  at  that  place  be- 
tween the  northern  terminus  of  the  Cincin- 
nati and  Springfield  Railway  and  the  southern 
terminus    of  tne   Cincinnati,  Sandusky   and 
Cleyeland  Railroad,  supplied  by  arrangement 
with  and  used  in  common  by  all  the  railroads 
at  that  place,  as  already  stated,  consists  of  two 
tracks,  and  all  cars  going  in  one  direction  pass 
oy^r  one  of  the  tracks,  and  all  cars  going  in 
the    other    direction    pass    oyer     the    other 
track. 

At^  Sidney  the  tracic  of  the  Dayton  and 
Michigan  Railroad,  so  operated  by  the  Cincin- 
nati, Hamilton  and  Dayton  Railroad  Com- 
Eany,  crosses  the  line  of  the  Cleyeland,  Colum- 
ns and  Indianapolis  Railway,  leading  from 
Gallon  to  Indianapolis,  eighteen  feet  aboye 
the  track  of  the  latter  road,  and  the'two  roads 
are  connected  at  that  place  by  a  side  track  eix 
hundred  feet  in  lengln,  by  usin^  which  cars 
may  pass  from  one  road  to  the  otner. 

If  we  regard  the  instrument  by  which  the 
Cleyeland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company  acquired  the  right  to 
operate  and  control  the  Cincinnati,  Sandusky 
and  Springfield  Railroad  between  Springfield 
and  Dayton,  and  the  Cincinnati  ana  Spring- 
field Railroad  between  Cincinnati  and  Dayton, 
as  a  permanent  lease,  we  state  the  case  as 
favorably  for  the  defendants  as  the  law  and  the 
fact  will  warrant ;  and  the  same  tiling  is  true 
with  respect  to  the  instrument  under  which 
the  Cincmnati,  Hamilton  and  Dayton  Railroad 
Company  operates  and  controls  the  Dayton 
and  Michigan  Railroad.    We  recur  then  to 
the  <|uestion  whether  lines  held  by  leases  are 
within  the  terms  of  section   Sd79.    In  order 
to  determine  that  question,  it  is  proper  to  con- 
sider all  the  legislation  upon  the  subject. 

The  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railway  Company,  and  the  Cin- 
cinnati, jSamilton  and  Dayton  Railroad  Com- 
pany, were  each  subject  to  all  the  restrictions 
and  conditions  prescribed  in  the  act  of  1848, 
''regelating  railroad  companies'',  (2  Curwen, 
1894),  and  the  amendments  thereto,  and  are 
subject  to  the  restrictions  and  conditions  of  ail 
^ueral  laws  of  the  State  relating  to  railroads 
and  railroad  companies.  The  act  of  1M8, 
prodded  by  section  two  as  follows :  '*8aid  cor- 


poration shall  be  authorized  to  construct  and 
maintain  a  railroad,  with  a  single  9r  double 
track,  with  such  side  tracks,  turn-outs,  offices 
and  depots,  as  they  may  deem  necessary,  be- 
tween the  points  named  in  the  special  act  in- 
corporating the  same,  commencing  at  or  with- 
in, and  extending  to  or  into  any  town,  city  or 
village  named  as  the  place  of  beginning  or 
terminus  of  such  road,  and  construct  branches 
from  the  main  line  to  other  towns  or 
places  within  the  limits  of  any  county  through 
which  said  road  may  pass.'' 

Previous  to  1851,  special  provision  was  made- 
in  the  charters  of  certain  railroad  companies  for 
coosolidation  with    other   specified  companies^ 
but  there  was  no  general  law  upon  the  subject. 
The  act  of  1851,  ^'relating  to  railroad  companies*' 
(2  Curwen,  1066),  provided  as  follows:    ''When- 
ever the  lines  of  railroad  of  any  railroad   com- 
panies in  this  State,  or  any  portion  of  such  lines,, 
nave  been  or  may  be  constructed  so  as  to  admit 
the  passage  of  burden  or  passenger  cars  over  any 
two  or  more  of  such  roads  continuously,  without 
break  or  interruption,  such  companies  are  here- 
by authorized  to  consolidate  themselves  into  a 
single  corporation."    This  evidently  is  to  be  un-^ 
derstood  as  referring  to  the  line  of  each  road,  but 
the  word  is  made  plural  in  form  for  the  reason, 
that  the  two  companies  are  referred  to  in  the- 
same  form.    And  it  was  required,  furthermore, 
by  that  act,  that  the  agreement  between  the  di- 
rectors of  the  consolidating  companies  should 
specify,  among  other  things,  "the   manner  of 
converting  the  shares  of  capital  stock,  in  each  of 
said  two  or  more  corporations,  into  shares  in  such 
new  corporation,  (and)  and  the  manner  of«  com- 
pensating stock-holders,  in  each  of  said  two  or 
more  corporations,  who  refuse  to  convert  their 
stock  into  the  stock  of  such    new    cornoration. 
4e    ♦    4e    Provided,  that    all   stock-holaers,    in 
either  of  such  corporations,  who  shall  refuse  to 
convert  their  stock  into  the  stock  of   such  new 
corporation,  shall  be  paid  at  least  par  value  for 
eacn  of  the  shares  so  neld  by  them,  if  they  shall 
so  require,  previous  to  the  consolidation  beiuR 
consummated.^'    And  it  was  further  provided, 
in  effect,  that  when  such  consolidation  was  ef- 
fected, the  consolidating  companies  should  cease 
to  exist,  and  "all  and  singular  their  rights  and 
interests,  in  and  to  everv  species   of  property^ 
real,  personal  and  mixe<I,  and  things  in  action^ 
shall  DC  deemed  to  be  transferred  to  and  vestea 
in  such  new    corporation,    without  any   other 
deed  or  transfer." 

Apart  from  the  provision  relating  to  consol- 
idation, and  wholly  independent  .of  it,  the  same 
act  provided  that  any  railroad  company  organ- 
ized in  pursuance  of  law  might  lease  any  part 
or  all  of^any  railroad  constructed  by  an  v  other 
company,  if  the  lines  of  such  lessor  ana  lessee 
were  continuous  or  connected,  ''upon  such  terma 
as  may  be  agreed  on  between  said  companiea. 
respectively.''  This  was  the  first  general  pro* 
vision  on  the  subject. 
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By  force  of  such  lease  the  right  to  the  use 
of  the  road  passed  from  the  lessor  to  the  les- 
see, according  to  such  terms  and  conditions 
with  respect  to  the  use  as  are  proper  in  a  lease, 
but  it  seems  clear  that  nothing  else  passed. 
In  Pennsjlvania  it  is  said,  "that  the  lessee  is 
the  Bssignee  for  a  term  or  period  of  the  lessor 
— ^his  bailifi  to  hold  possession  for  him." 
Penn.  R.  Co  v.  Sly,  65  Pa.  St.  205.  In  case 
of  consolidation  by  the  lessee  with  ano  therrail- 
road  company,  the  rights  of  the  lessee  under 
that  lease,  passed  to  the  new  company;  but  the 
corporation  thus  leasing  its  road  retained  unim- 
paired its  corporate  existence,  powers  and 
privileges,  except  as  afiected  by  the  agreement 
for  such  use,  and  among  the  powers  so  retained 
'  by  the  lessor  was  that  of  consolidation.  In 
other  words,  the  power  to  take  a  lease  does  not 
imply  a  power  to  consolidate,  nor  does  the 
power  to  consolidate  imply  a^  power  to  lease, 
out  the  powers  are  distinct  and  independent. 
Evidently   that  was  the   view  taken    by  the 

Sarties  when  the  lease  to  tne  Cleveland, 
lolumbus,  Cincinnati  and  Indianapolis  Rail- 
way was  executed,  as  will  appear .  from  the 
extracts  from  that  instrument  quoted  in  this 
opinion,  and  I  am  unable  to  see  that  it  is  not 
a  perfectly  fair  interpretation  of  the  stat- 
ute. While  the  connection  is  formed  and 
only  exists  in  this  case  by  lines  of  road  of  the  | 
lessors,  and  while  there  can  be  no  consolida- 
tion unless  the  companies  whose  roads  form 
the  connection  are  consolidated,  it  is  equally 
true  that  there  is  no  consolidation  as  to  these 
lessor  companies  in  law  or  fact.  Moreover, 
the  statute,  which  makes  ample  provision  for 
the  protection  of  the  stockholders  of  the  con- 
solidating companies,  makes  none  with  respect 
to  the  stockholders  of  the  lessor  companies; 
nor  is  there  any  word,  as  I  read  the  provision 
in  relation  to  consolidation,  which  properly  or 
naturally  refers  to  lines  held  by  lease.  True, 
cinder  the  former  as  under  the  present  statute, 
the  power  to  consolidate  may,  in  general, 
have  been  in  obeyance  in  the  lessor  company ; 
but  it  was  the  lessor's  voluntary  act  if  its  power 
in  this  respect  was  suspended ;  and  it  is  equally 
true  that  upon  termination  of  the  lease  for  any 
cause,  the  power  to  consolidate  would  revive 
with  all  its  force. 

Suggestion  is  made  that  the  danger  of  de- 
feating the  consolidation  by  non  payment  of 
rent,  or  the  like,  and  consequent  forfeiture  of 
the  lease,  was  not  greater  than  the  danger 
arising  from  the  foreclosure  of  a  mortgage, 
which  practically  might  have  the  same  effect 
as  such  forfeiture.  If  we  admit  this  to  be  true, 
it  does  not  militate  against  the  construction  we 
have  given  to  the  statute.  The  real  question  is  as 
to  the  meaning  of  the  words  of  the  statute, 


*^  lines  of  road."  In  Ilarkradcr  v.  Leiby, 4  Ohio 
St.  602,  612,  the  judge  delivering  the  opinion 
said  that "  a  mortgage  is  now  treated  in  both 
courts  (law  and  equity)  as  a  mere  security  for 
the  debt,  and  the  mortgagee  is  permitted  to 
use  the  legal  title  only  for  the  purpose  of  mak- 
ing effectual  such  security."  But  the  title  of 
a  lessee  is  very  different,  and  the  road  so  leased 
to  it  is  not  its  line  of  road^  in  the  sense  of  the 
statute,  but  the  road  of  the  lessor  company. 
Inded,  if  we  are  permitted  to  depart  from  the 
plain  words  of  the  statute,  and  determine  that 
where  the  control  of  a  railroad  by  another 
company  is  permanent  in  its  character,  such 
o  tvnership  is  sufficient  to  satisfy  the  require- 
ment, it  is  difficult  to  see  why  a  company  hav- 
ing no  other  than  leased  lines,  or  one  having  a 
permanent  running  arrangement  with  another, 
may  not  come  within  the  provision.  I  am  fully 
pursuaded  that  nothing  of  the  sort  was  con- 
templated by  the  legislature 

I  have  so  far  spoken  in  the  main  of  the 
proper  construction  of  the  acts  of  1848  and 
1851.  But,  although  cei*taiu  changes  have 
been  introduced  into  the  subsequent  acts  (3 
Curwen,  1882,1884;  3  Say ler,  1760, 1872;  4 
Sayler  2950  ;  Rev.  Stats.  §  §  3300,  3379),  there 
is  nothing  in  an  v  of  them  leading  to  any  other 
conclusion  in  this  respect  than  the  one  stated. 
Indeed,  it  is  a  well  settled  principle,  that  where 
a  statute  has  undergone  revision,  it  should  be 
construed  as  before,  unless  the  new  act  plainly 
requires  a  change  in  the  construction.  Applica- 
tion has  been  given  to  this  principle  in  cases 
where  the  change  was  very  marked.  Williams 
V.  The  State,  35  Ohio  St.  174.  And  it  is  also 
a  well  settled  rule  that,  it  bein^  of  the  very  es- 
sence of  a  law  that  it  be  uniform  and  un- 
changeable, whatever  was  the  meaning  of  a 
statute  when  first  enacted,  should  be  its  mean- 
ing through  all  future  time.  Reed  v,  Evans, 
17  Ohio,  128, 134.  This,  of  course,  is  to  be 
taken  with  the  qualification  that  such  statute, 
though  unchanged  in  its  language,  may  be 
modified  or  controlled  in  its  operation  by  a 
subsequent  statute.  Slater  v.  Cave,  3  Ohio  St 
80.  liut  thete  IS  nothing  in  the  present  stat- 
utes requiring  any  different  construction,  in 
the  particular  under  consideration,  than 
should  have  been  placed  on  the  former  acts. 

In  holding  that  lines  held  by  lease  are  not 
within  the  provisions  as  to  consolidation  found 
in  section  3379,  we  give  expression  to  that 
which  seems  to  be  the  plain  construction  of 
our  statute.  But  if  we  regarded  the  question 
as  doubtful,  the  result  should  be  the  same ; 
for  it  is  a  principle  perfectly  well  settled,  that 
where  a  statute  granting  corporate  power  ad- 
mits of  two  probable  but  conflicting  construc- 
tions, that  construction  should  be  given  to  it 
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which  18  least  favorable  to  the  existence  of  the 
power.  In  no  case  is  this  principle  more  dis- 
tinctly asserted  than  in  Strans  v.  Eagle  Ins. 
Co.,  5  Ohio  St.  59. 

We  are  told  that  other  consolidations,  based 
on  such  leased  lines,  have  been  made,  and  that 
the  Secretary  of  State  has  received  and  filed 
the  certificates  of  such  consolidation,  and 
furnished  copies  thereof.  No  doubt  the  prac- 
tical construction  which  the  statute  has  re- 
ceived in  the  Executive  Department  of  the 
Qovernment,  may  in  some  cases  aid  in  its  con- 
struction. Work  V.  Corrington,  34  Ohio  St. 
64, 75.  But  we  are  not  advised  that  there  has 
been  such  uniform  usage  in  that  particular  as 
to  afibrd  aid  in  the  interpretation  of  this 
statute,  much  less  control  its  construction. 

But  thero  is  anotbor  view  of  this  case  to  which  I  assent 

and  that  view  leads  to  the  same  result.    Itj  is  in  respect 

to  tlie  situation  of  these  roads,  and  the  relation  they  bear 

to  each  other,  without  special  reference  to  the  title  by 

which  they  are  held.    It  is  admitted,  "That  for  many 
years  last  past,  a  very  larse  commerce  has  existed  be- 
tween the  portions  of  the  United  States  lying  southerly, 
southeasterly  and  southwesterly  of  Cincinnati,  on  the 
one  hand,  and  the  reirions  conveniently  reached  by  the 
commerce  of  Lake  Erie,  and  of  the  groat  lakes  connected 
therewith,  on  the  other  hand.    That  the  course  of  this 
•commerce  has  been  such  that  goods,    wares  and    mer- 
chandise in  large  amounts,  have  been  brought  to  the  city 
of  Cincinnati  by  the  transnortation  lines  upon  the  Ohio 
River,  and  by  the  railroad  lines  converging  at  Cincinnati, 
and  the  same  has  been  transported  by  the  railroads  run- 
ning through  the  State  of  Ohio  to  points  upon  Lake  Erie, 
and  tbenoe  transported  by  the  way  of  the  lakes,  and  the 
railroads  running  fh>m  cities  upon  the  lakes  to  tne  Atlan- 
tic Seaboard  ana  the  Northwestern  States.    That  owing 
to  the  great  competition  existing  between  the  transporta- 
tion lines  upon  Lake  Erie,  the  rates  of  transportation  of 
merchandise  from  either  Cleveland,  Sandusky  or  Toledo 
to  points  upon  the  said  great  lakes,  except  Lake  Erie, 
either  easterly  or  westerly,  from  the  said  cities,  have  been 
generally  the  same  to  and  one  of  such  points,  notwith- 
standing the  dilTerence  as  to  distance  in  xavor  of  either  of 
the  said  cities;  sd  that  merchandise  going  from  either  of 
said  cities  through  the  said  lakes  and  destined  to  any 
point,  either  upon  the  Atlantic  Seaboard  or  in  the  North- 
western States,  or  any  intermediate  point  east  of  and  in- 
cludins  Buffalo^  generally  paid  the  same  rates  for  trans- 
porfation  upon  the  lakes,  whether  they  were  shipped 
Irom  either  Cleveland,  Sandusky  or  Toledo.    That  pre- 
jrioum  to  the  8th  day  o/  July,  1881,  there  was  an  active 
•competition  between  the  aforesaid  Cleveland,  Columbus, 
Cincinuati  and  Indianapolis  Railway  Company  and  the 
aforesaid  Cincinnati,   ilamilton   and    Dayton  Railroad 
Company  in  respect  to  the  said  transportation  business 
irom  Cincinnati  to  points  upon  Lake  Erie,  and  great, 
rivalry  existed  as  to  the  obtaining  and  conducting  of 
suoh  transportation  business.    That   the   said  railroad 
<M>ropanies  respectively  connected  the  said  dty  of  Cincin- 
nati with  the  ports  of  Cleveland  and  Toledo  on  Lake 
JBrJe." 

The  Clevelandy  Columbus  Cincinnati  and 
Indianapolb  Railway  and  ■  the  Cincinnati, 
Hamilton  and  Dayton  Railroad,  with  their 
leased  lines,  constitute  two  great  arteries  of 
trade,  both  commencing  on  the  Ohio  river  at 
Cincinnati,  meeting  at  jDayton,  and  extending 
thence  to  Lake  Erie,  one  terminating  at  Cleve- 
land, and  the  other  at  Toledo.  The  Attorney 
General  says,  and  the  record  supports  the 
statement,  that  these  roads  are  '^for  sixty  miles 
Ijinft  parallel  and  near  to  each  other."    That 


they  are,  indeed,  in  the  largest  sense,  parallel 
ana  competing  roads,  seems  to  be  beyond  dis- 
pute, ana  it  may  be  fairly  inferred  from  the 
record  that  a  leading  object  in  making  the 
consolidation  was  to  destroy  that  competition. 
That  being  true,  the  lines  of  these  roads  are 
not,  in  my  judgment,  '^so  constructed  as  to  ad- 
mit the  passage  of  burden  or  passenger  card 
over  two  or  more  of  such  roads  continuously,'* 
within  the  proper  meaning  cf  section  8379. 
That  the  mere  physical  ability  to  pass  cars 
from  one  road  to  the  other  satisfies  the  statute, 
is  a  construction  of  it  which  is  wholly  inad- 
missible, for  the  provision  requiring  such  con- 
nection would  be  without  meaning.  In  im- 
posing that  restriction  upon  consolidation,  the 
Legislature  intended,  not  merely  that  the 
physical  fact  should  exist,  but  that  such  con- 
solidation should  only  be  made  for  the  very 
purpose  of  passing  freight  and  passengers  over 
botn  lines,  or  some  material  parts  thereof,  not 
necessarily  in  a  direct  or  straight  line,  but 
continuously. 

Counsel  for  the  defendants  insist  that  in 
construing  statutes,  regard  must  be  had  to  the 
words.  No  doubt  that  is  true;  but  it  does 
not  follow  that  regard  is  to  be  had  to  nothing 
else  Mr.  Bishop  says  that  courts  "do  not 
close  their  eyes  to  what  they  know  of  the  his- 
tory of  the  country  and  of  the  law,  of  the  con- 
dition of  the  law  at  a  particular  time,  of  the 
public  necessities  felt,  and  other  like  things." 
Bishop's  Stat.  Cr.  §  77.  In  Logan  v. 
Courtown,  13  Beav.  22,  29,  it  was  said 
that  in  construing  a  statute,  regard  must 
be  had  to  "the  words  in  which  it  is  ex- 
pressed, applied  to  the  facts  existing  at 
the  time."  In  Brewer  v.  Btougher,  14  Peters, 
178, 198,  Taney,  C.  J.,  said:  "  It  is  undoubt- 
edly the  duty  of  the  court  to  ascertain  the 
meaning  of  the  legislature  from  the  words 
used  in  the  statute,  and  the  subject  matter  to 
which  it  relates ;  and  to  restrain  its  opneration 
within  narrower  limits  than  its  words  import, 
if  the  court  are  satisfied  that  the  literal  mean- 
ing of  its  language  would  extend  to  cases 
which  the  legislature  never  designed  to  em- 
brace in  it."  Cooley's  Con.  L.  (4th  ed.)  79 ; 
Maxwell  on  €tats.  16-25. 

Having  regard  to  the  language  of  this  stat- 
ute, in  the  light  of  such  aids  as  are  here  indi- 
cated, I  am  satisfied  the  legislature  never  in- 
tended that  railroads  situated  as  these  are* 
should  be  regarded  as  constructed  for  the  car- 
riage of  freight  and  passengers  conHntioudy^  ia 
the  manner  contemplated  by  the  section.  In- 
deed, each  of  these  consolidating  companiea 
had  a  line  for  the  xarriago  of  freight  and  paa^ 
sengers  from  Cinoinnati  to  Lake  Eiie,  **  con- 
tinnously,  without  break  or  interrnptioii,"  and 
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for  this  reason  the  companies  are  not  within 
the  section  in  question.  An  examination  of 
the  provisions  relating  to  the  power  of  rail- 
road companies  to  lease,  does  not  lead  us  to  a 
different  conclusion.  True,  hj  the  act  of  1851, 
it  was  not  provided  in  express  words  that  the 
fact  that  the  lines  of  two  companies  were  paral- 
lel and  competing  should  he  a  har  to  a  lease 
hy  one  to  the  other,  or  to  a  consolidation  of 
the  companies;  nor  was  there  any  such  express 
provision  in  the  act  of  1862  (3  Curwen,  1884), 
or  the  act  of  1869  (8  Sayler,  1760),  with  re- 
spect  to  leasing.  Express  provision,  however, 
prohibiting  one  company  from  leasing  to  an- 
other where  their  lines  were  competing,  was 
made  by  the  act  of  1878  (4  Sayler,  2960),  and 
that  provision  wa^  carried  into  the  Rev.  Stats. 
§  8800.  From  the  absence  of  any  such  ex- 
press prohibition  with  respect  to  consolidation, 
it  is  argued  that  here  ii  a  legislative  expres- 
sion that  the  fact  that  lines  are  competing  is 
no  objection  to  consolidation.  But  that  con- 
clusion, in  my  judgment,  is  altogether  errone- 
ous. By  tl^e  act  of  1862  (8  Curwen,  1877), 
consolidation  was  provided  for  in  section  21, 
and  leasing  in  sccton  24.  When  section  24 
was  repealed  and  re-enacted  with  certain 
changes  in  1869,  it  was  left  in  the  respect  men- 
tioned, unchanged,  and  such  prohibition  was 
introduced,  as  we  have  seen,  in  1873,  when 
the  section  was  amended.  Perhaps  this  latter 
amendment  was  introduced  by  reason  of  some 
abuse  which  had  no  direct  relation  to  consoli- 
dation«  and  hence  the  propriety  of  amending 
the  section  on  that  subject  was  not  considered. 
But,  however  this  may  be,  it  does  not  follow 
that  such  chanee  in  tne  language  of  the  act 
worked  any  radical  change  m  tne  law.  The 
presumption,  as  we  have  seen,  is  the  other 
way,  unless  the  purpose  to  require  a  change 
in  the  construction  is  clear.  Notwithstanding 
the  act  of  1873,  the  question  still  is  as  to  the 
fair  interpretation  of  tiie  section  relating  to 
consolidation  previous  to  that  time,  which 
section  is  still  in  force  in  substantially  the 
same  form.  Rev.  Stats  §  8800.  That  it  does 
not  authorize  a  consolidation  of  lines  bearing 
to  each  other  the  relation  borne  by  these  roads, 
is  a  proposition  to  which  I  fully  assent. 

Entertaining  these  views,  the  question  how 
far  this  consolidation  may  be  affected  by  the 
clause  in  the  act  of  1873,  incorporated,  into 
section  8800  of  the  Revised  Statutes,  is  not 
with  me  a  vital  one.  But  the  policy  of  the 
State,  as  declared  in  that  enactment,  cannot 
be  in  doubt.  Since  1873,  at  least,  there  can  be 
no  lease  where  the  lines  of  the  lessor  and  lessee 
are  competing,  and  it  is  admitted  that  if  there 
can  be  no  lease,  there  can  be  no  consolidation 
of  snch  lines  leased  since  then.    The  rule  up- 


on the  subject  may  be  more  ri^d  since  1873 
than  it  was  under  the  former  legislation.  I  do 
hot  think  it  is  necessary  to  determine  how  that 
was,  nor  is  it  necessary  to  express  any  farther 
opinion  upon  the  question  how  far  section  .8800 
mieht  be  regarded  in  determining  this  cause. 

A  fatal  defect  in  the  organization  of  this 
company  is  found  in  the  fact  that  under  Rev. 
Stats.  §  3381 « the  directors  of  the  consolidat- 
ing companies  must  set  forth  in  their  joint 
SCTeement  the  places  of  residence  of  the  new 
directors,  as  well  as  their  number.  This  pro- 
vision of  the  statute  has  not  been  complied 
with.  There  is  no  designation  of  any  such 
place  of  residence.  We  are  not  to  speculate 
as  to  the  propriety  of  this  provision,  nor  as 
to  the  manner  it  became  incorporated  into 
the  statutes  in  its  present  form.  It  is  suffi- 
cient to  say  the  provision  is  in  no  sense  di- 
rectory, and  that  a  compliance  with  it  is  in- 
dispensable. Atlantic,  etc.  R.  Co.  v.  Sulli- 
vant,  5  Ohio  St.  276 ;  The  State  t?.  Lee,  21 
Ohio  St.  662;  Raccoon  Co.  v.  Ea^le.  The 
State  t;.  Cen.  O.  Association,  29  Ohio  St 
238,399;  People  v.  Chambers,  42  California, 
201. 

Judgment  of  ouster. 

All  the  judges  concurred  with  the  Chief 
Justice  as  to  the  third  proposition  of  the 
syllabus.  White  and  Mclivaine,  J.  J.,  con- 
curred with  him  as  to  the  first  point,  bat 
not  as  to  the  second;  and  Johnson  and  Long- 
worth,  J.  J.,  concurred  with  him  as  to  the 
second,  but  not  as  to  the  first  point. 

[This  case  will  appear  in  37  O.  S.J 


Separate  opinions  by  Johnson  and  Long» 
worth,  J  J.,  in  this  case,  will  appear  next 
week. — Editors  Law  Journal.    ' 
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[New  <»M0  filed  stnoe  lasl  report,  up  to  Mereh  7,  ISOL] 


Mo.  1087.    Wniiam  MoHugh  v.  The  State  of  Ohio, 
ror  to  the  Court  of  Oommon  Pleas  of  Hamilton  Oonnty. 
W.  H.  A  R.  C.  Paffh  and  B.  P.  Dustln  for  plalntUI;  Gen* 
eral  Qeo.  K.  Nasirfor  the  State. 


Brror  to 
L-H. 
tor 


1068.  Amon  Aineworth  v.  The  State  of  Ohio, 
the  Court  cif  Common  Pleas  of  Van  Wert  Oo 
Alexander  for  plaintiff ;  General  Geo.  K.  Ki 
fendant.  ^_^ 

1069.  C^ty  of  Tiffin  v.  Redn  W.  Bbawhan.  Rmr  to 
the  DIfitrict  Coart  of  Seneoa  Oonnty.  Perry  M.  AdaBoa 
for  plaintiff;  N.  L.  Brewer  for  defendant. 

1070.  8.  O.  Lattimer  et  a1.  v.  A.  B.  Heed.  Brror  to  tlks 
District  Court  of  Ashtahula  Connty.  8.  A.  Korthway  Sar 
plaintiflb ;  N.  L.  Chaffee  for  defendant. 

1071.  James  P.  Gray  v.  Benjamin  M.  J.  Piatt  si  aL 
Error  to  the  District  Court  of  Hamilton  Oomty.  Tift  A 
lAojd  for  plaintiff;  Wm.  Disney  for  defendants. 
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COLUMBUS,  OHIO,     :      :    MARCH  16,  1882. 

The  Supreme  Court  made  no  report  of  cases 
disposed  of  during  the  past  week. 


♦ » ♦ 


NEW  LAW  MAGAZINE. 


The  ATnericdn  Law  Magazine^  published  at  46  & 
48  Clark  St.  Chicago,  111.,  is  a  new  monthly  can- 
didate for  the  honors  and  emoluments  sometimes 
visited  upon  law  journals.  It  is  under  the  di- 
rect editorial  care  of  J.  B.  Marti ndale  who  is  now 
assisted  by  a  corps  of  twenty-sevei>  able-bodied 
gentlemen  in  various  states  with  eleven  states 
to  hear  from.  The  first  number  is  full  of  good 
reading  matter. 


» •♦ 


NEW  LAW  FIRM. 


The  late  law  firm  of  Banning  &  Davidson  of 
Cincinnati,  dismembered  by  the  untimely  death 
of  General  Banning,  has  been  reorganized,  and 
is  now  under  the  firm  name  of  '^  Davidson,  Groes- 
beck,  Conway  &  Gabler."  Mr.  Davidson  is  well 
and  favorably  known  to  our  readers.  Of  the 
new  members,  an  exchange  has  the  following : 

"  Mr.  Groesbeck  is  the  son  of  Hon.  Wm.  8. 
Groesbeck,  is  now  twenty-eight  years  of  age ;  a 
graduate  of  Princeton  College  and  of  the  Cam- 
bridge Law  School;  has  until  recently  been 
travelling  abroad  but  has  now  settled  to  hard 
work  and  will  make  his  mark.  Mr.  Conway  was 
educated  under  th^  care  of  Bishop  McKale  of 
Ireland,  and  takes  charge  of  the  probate  busi- 
ness of  the  firm;  .while  Mr.  Gabler  is  a  graduate 
of  Bethany  College,  and  will  look  after  the  in- 
surance cases  on  the  docket  of  the  firm.  These 
gentlemen  are  all  capable  of  hard  and  effective 
work  and  will  achieve  success." 


PERSONAL  MENTION. 


'  A  Judge  wUh  a  BaclAone. — In  this  age  of  greed 
for  office,  and  of  fawning  and  temporizing  to  se- 
cure the  support  of  powerful  and  influential  per- 
sons or  classes,  the  di^verv  of  a  man  fearless 
and  true  when  first  tried  in  the  harness  of  a  ju- 
dicial position,  gives  a  sensation  of  genuine 
pleasure.  There  are  so  many  ways  in  which  a 
weak  and  vacillating  judge  cati  evade  the  full 
discharge  of  his  duties,  by  ambiguous  charges ; 
by  deferring  action  upon  important  cases  sub- 
xnitted^  by  avoiding  the  main  question  and  rul* 


ing  Upon  side  issues  instead ;  by  quashing  in- 
dictments which  contain  an  uncrossed  "t"  or 
an  undotted  "  i" ;  to  say  nothing  of  plain  bull- 
headed  disregard  of  all  law  or  justice  in  matters 
where  discretion  gives  full  play  to  fell  design ; 
there  are  so  many  of  these  cases,  we  say,  that  the 
election  of  a  judge  is  like  an  investment  in  a  lot- 
tery, so  often(alas!)  unsuccessful  as  to  prizes 
that  an  undoubted  good  drawing  is  productive 
of  real  satisfaction  and  deserved  self  gratulation. 
We  are  impelled  to  these  remarks  (which  are 
local,  and  have  no  antithetical  reference),  by  the 
undoubted  ability  and  firmness  displayed  by  His 
Honor,  Judge  Wylie,  of  the  Franklin  County 
Common  Pleas.  It  is  a  matter  of  common  re- 
mark among  law-respecting  people,  that  crime 
will  henceforth  have  but  a  slight  chance  to  es- 
cape its  proper  reward  in  this  county,  and  that 
public  boasts  of  ability  to  buy  courts,  prosecut- 
ing attorneys  and  grand  juries  will  no  longer  be 
attended  with  unblushing  and  defiant  violations 
of  la^ ,  and  the  constant  and  repeated  failure  to 
indict  or  punish  the  persons  so  boastful  and  law- 
defying.  We  do  not  pretend  to  locate  the  reason 
of,  or  the  responsibility  for  the  fact,  but  it  is  well 
known  that  palpable  and  flagrant  violations  of 
law,  affecting  the  health  and  comfort  of  thou- 
sands of  our  citizens,  have  been  perpetrated  and 
boasted  of  for  a  dozen  years  past  in  the  face  of 
all  effort  to  punish  the  same. 

We  venture  the  prediction  that  when  these 
same  law-breakers  come  before  Judge  Wylie, 
there  will  be  occurrences  profoundly  astonishing 
to  their  sense  of  fancied  security. 


^  • » 


JURY  TRIALS. 


They  are  indeed  becoming  a  farce  if  not  so  al- 
ready. Inherently,  trial  by  jury  has  from  deep 
antiquity  received  the  endorsement  of  the  wisest 
of  the  age,  and  it  will  be  difficult  to  deny  that  if 
fairly  tried  it  is  the  safest  guard  against  the  cen- 
tralizing tendency  of  power. 

Fair  minded  men  of  reasonable  intelligence 
actuated  by  the  ordinary  impulses  to  do  right, 
taken '  by  lot  and  almost  by  accident  from  the', 
ranks  of  the  industrious,  economical,  moral  class- 
es as  a  rtfle  is  as  safe  a  guard  over  the  property, 
character,  liberty  and  life  of  a  people  as  can  well 
be  devised.  The  trouble  with  juries  and  the  in- 
efficiency of  their  actions  may  be  traced  to  the 
bold  and  undisguised  usurpation  of  the  judges 
of  courts  where  juries  are  employed. 

Gradually  and  imperceptibly  as  the  silent  up- 
rising of  the  coral  reef,  common  pleas  judges  have 


894 


THE   OHIO   I4AW   JOTTBNAL. 


absorbed  the  high  and  independent  power  and 
daty  of  joriesy  and  centering  in  themaelves  the 
fnnctions  of  both  judge  and  jury,  have  estab- 
liflhed  a  tjrrannical  power  in  the  person  of  the 
judge,  the  meet  oppressive  and  dangerous  exer- 
cise in  a  free  land,  and  that  would  have  met 
with  resistance  even  to  arms  in  the  far  off  time  of 
King  John. 

This  power  must  be  curbed,  and  juries  by  force 
of  public  sentiment  made  to  understand  that 
they  are  not  mere  automatons  for  the  judge  to 
direct  in  the  determination  of  the  facts  as  well 
as  the  law,  and  it  is  time  the  people,  the  press, 
and  the  bar,  use  their  power  to  mould  the  true 
relations  between  the  judge  and  jury  as  co-ele- 
ments in  the  constitution  of  our  courts,  and 
firmly  establish  the  proud  and  independent 
functions  of  twelve  intelligent  freemen  when 
impanneled  as  a  jury. 

John  W.  Canaby. 

BowuNO  Obbsn,  O.,  March  9,  1882. 


♦  • » 


ADMITTED  TO  PRACTICE. 


Ftfieen  appltcuiU  for  admiMion  to  the  Bar,  of  this 
State,  were  before  the  Supreme  Coart  last  week.  The 
foUowlng  obtained  certificates : 

Theodore  Alvord,  Conneaat. 

Curtis  E.  MoBride,  Mansfield. 

John  Bender,  Fostoria. 

Curtis  V.  McBride,  Bfansfield. 

Joseph  Chaney,  Newark. 

Qeoige  W.  Fluokey,  Mt.  OUead. 

Carl  A.  Seiders,  Tiiftn. 

O.  W.  Bair,  Troy. 

W.R.  Sanborn,  Piqna. 

John  A.  Qoaly,  Columbns. 

Adolph  Goldfredrick,  ClrdeyiUe. 

AndMW  J.  MeClnre,  Kalida. 

LXVth  general   assembly  of   OHIO. 


■MTPOOB  OF  XiAWB   PASBXD  THSB 


HON. 


Maroh  2,  1882. 

House  Bill  No.  120.  To  amend  section  8786  of  the  Re- 
vised Statutes  of  Ohio  authorising  trustees  of  religious 
denominations,  on  the  parish  or  congreffstion  beooming 
eztinot,  to  take  possession  of  the  church  property,  ana 
to  lease,  sell,  investor  otherwise  dispose  of  the  same. 

H.  B.  46.  To  amend  section  4969  of  the  Revised  Stat- 
utes to  read  as  follows: 

Section  4969.  If  the  Judse  of  a  court  having  but  one 
Indge,  or  if  a  quorum  of  the  Judges  of  any  court  having 
two  or  more  judges,  fail  to  attend  at  the  time  and  place 
appointed  for  holding  the  court,  or  if,  after  the  calling  of 
toe  court,  the  Judge,  or  a  quorum  of  the  Judges  are  un- 
able, on  account  of  sickness,  or  from  any  other  cause,  to 
attend  the  daily  sessions  thereof .  the  sheriff  shall  sdjoum 
the  court  from  day  to  day,  until  the  single  Judge  attend 
or  a  quorum  is  oonveneo,  but  if  the  Judge  or  Judges  be 
not  present  within  two  days  after  the  first  day  of  the 
term,  or  if,  after  the  court  is  called,  the  Judge  or  Judges 
are  unable,  on  account  of  sickness,  or  from  any  other 
cauiM,  to  be  present  for  ten  days,  the  court  shall  stand 
adjourned  for  the  term. 

fi.  B.  82,  To  regulate  the  constructi<  n,  enlargement, 
ehanges  In,  eonduet  and  managemeot    of  water  works 


in  dtiea  having  a  population  exceeding  eight  tbouaand 
and  not  ezceedlnig  ten  thousand,  according  to  the  Fsd> 
oral  census  of  1880,  or  in  July  of  any  year. 

H.  B.  182.  An  act  to  authorise  the  trustesa  of  Miami 
township  in  Logan  County,  to  levy  a  tax  on  the  Quln^ 
precinct  of  said  townahip.  and  Issue  bonda  for  the  pur- 
chase of  cemetery  grounds  and  the  improvement  thereot 

H.  B.  49.    To amendseetlon  6164  of  the  Revised  Slafr- 

March8»1882. 

utes  to  read  as  follows : 

Section  6164.  The  trustees  of  each  township  and  ths 
coundlmen  of  each  ward,  ahalL  on  the  second  Tuesday 
of  October,  annually,  select  of  good.  Judicious  persons 
having  the  qualifications  of  an  elector,  and  not  exempt 
by  law  from  serving  as  Jurors,  the  number  of  pemoos 
deslgnsted  in  the  notice  to  be  returned  for  Jurors  there- 
from, end  shall  make  a  list  thereof,  and  deliver  the  same 
to  the  Judge  of  election,  who  returns  to  the  clerk  of  ths 
court,  the  poll-book  of  election,  and  such  Judge  of  else> 
tion  shall  deliver  the  list  to  the  derk  at  the  time  he  re- 
turns the  poll-book ;  and  in  selecting  the  Jurors,  if  any 
person  shall  attempt,  by  request,  or  suggestion,  to  Influ- 
ence said  officers,  or  sny  of  them,  to  select  or  not  select 
himself,  or  any  other  person  or  persons  as  aforesaid,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  before  any  court  of  competent  lurisdic- 
tion,  shall  be  fined  in  any  sum  not  exceeding  fifty  dol- 
lars, or  imprisoned  in  the  county  Jail  not  more  than  ten 
days  or  both,  in  the  discretion  of  the  court. 

H.  B.  161.  Making  appropriations  for  the  last  three 
quarters  of  the  Flscalyear  ending  November  15th,  1889^ 
and  the  first  quarter  of  the  fiscal  year  ending  February 
16th,  1888. 

H.  B.  41.  Authorising  the  Commissioners  of  lAwrenes 
County  to  levy  an  addiuonal  tax  for  certain  purpoaea. 

U.  B.  80.  To  amend  section  8977  of  the  Revised  Stat- 
utes to  read  as  follows: 

Section  8977.  The  prosecuting  attorney  of  the  proper 
county,  or  in  case  of  a  city  district,  the  dty  solicitor  shall 
prosecute  all  actions  which,  by  this  title,  mav  be  brought 
against  any  member  or  officer  of  a  school  board,  In  his 
Individual  capacity,  and  shall  act  in  his  official  capacity 
as  the  legal  counsel  of  such  boards  or  officers  In  sll  dvu 
actions  brought  by  or  sgainst  them  in  their  corporate  or 
official  capadty,  but  no  prosecuting  attorney  or  dty  ao- 
lidtor  shsll  be  a  member  of  the  board  of  education ;  pro- 
vided, that  in  counties  having  a  county  solidtor,  such 
officer  shall  prosecute  all  actions  which  may  be  brought 
against  any  member  or  officer  of  a  school  board  In  nls 
individual  capadty,  and  shall  do  and  perform  all  the  du- 
ties herein  required  of  the  prosecuting  sttomey,  ss  to 
schools,  school  boards,  and  officers  of  schools  of  the 
county,  outside  of  said  dty;  but  for  such  services  he 
shall  receive  additional  compensstion. 

H.  B.  146  Authorisiuff  the  dty  of  Ironton  to  Issue 
bonds,  borrow  money  ana  levy  a  tax  for  the  purpose  of 
defraying  the  expenses  incurred  in  suppresdng  the 
smsil  pox. 

H.  B.  148.  To  amend  section  6068  of  the  Revised  Stat- 
utes to  read  as  follows : 

Section  6063.  Where  an  heir  or  a  devisee  of  a  doeeaaed 
person  is  a  necessary  party,  and  it  appears  by  affidavit 
that  his  name  and  randence  are  unknown  to  the  plalnt- 
iif,  proceedings  sgainst  him  msy  be  had  without  naming 
him,  and  the  court,  or  a  Judge  thereof,  shall  make  an  or- 
der respecting  the  publication  of  notice,  but  the  order 
ahall  require  not  less  than  six  weeks  puolicatlon. 

H.  B.  228.  To  amend  sdction  6046  of  the  Revised  8Ut- 
utes  to  read  as  follows : 

Section  6046.    Before  receiving  said  inventory  by  the 

S rebate  court,  the  executor  or  adminii^rator  ahall 
ike  and  subscribe  an  oath  or  affirmatioh  before  the  pro- 
bate Judge  or  his  deputy,  a  Justice  of  the  peace,  or  other 
officer  authorized  to  administer  oaths  required  or  author^ 
ised  by  law,  stating  that  such  inventory  is  in  sll  reapeota 
Just  and  true ;  that  it  contains  a  true  statement  of  afi  the 
estate  and  property  of  the  deceased  which  has  come  to 
the  knowledge  of  such  executor  or  administrator,  and 
particularly  of  all  money,  bank  bills,  or  other  drculatlng 
medium  belonging  to  the  deceased,  and  of  all  Just  claims 
of  the  decessed  sgainst  such  executor  or  administrator, 
or  other  persons,  according  to  the  best  of  his  knowledge. 
Such  oatn  shall  be  endorsed  upon  or  annexed  to  ttM 
Inventory. 

H.  B.  106.  To  authorise  the  village  of  MUford,  Gter^ 
mont  County,  totranafsr  certain  funds. 
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United  Statks 

V. 

John  M.  Buxton. 


JUDGE    BAXTERS   CHARGE    TO  THE    JURY. 

The  prosecution  was  instituted  against  defend- 
ant as  Superintendent  of  a  District  School  in 
Clermont  County,  for  refusing  to  admit  the  son 
of  a  colored  man  to  the  school,  which  is  attended 
by  white  children,  the  defendant  claiming  that 
there  was  a  school,  for  colored  children  in  the 
vicinity,  accessible  to  the  boy,  and  to  which  he 
should  be  sent.  The  case  was  tried  last  week 
before  Judge  Baxter,  at  Cincinnati,  who  charged 
the  jury  as  follows : 

Gentlemen  of  the  Jury — It  is  a  great  relief 
to  a  court,  and  a  great  relief  to  a  jury,  to  have  a 
case  tried  by  counsel  who  understand  what  the 
controlling  question  is  and  who  are  frank 
enough  to  move  right  up  to  the  question  and 
present  that  case.  Upon  that  the  decision  of  the 
jury  turns,  without  making  it  necessary  for  the 
court  to  go  back,  as  it  were,  and  traverse  all 
the  law  in  order  to  show  ^ou  what  the  ruline 
question  in  controversy  is.  If  this  case  had 
been  met  in  that  spirit  we  would  have  been 
through  it  before  dinner,  but  it  is  a  ven*  small  f 
case  and  in  a  very  narrow  compass.  There  is 
really  but  one  question  for  the  jury,  which  I  will 
point  out  after  a  while. 

A  good  deal  of  discussion  has  been  gone  into, 
and  a  good  many  books  have  been  read  in  order 
to  satisfy  the  court,  for  it  was  addressed  to  the 
court  and  properly  to  the  court,  as  it  is  a  ques- 
tion which  the  court  has  to  decide  and  not  the 
jury,  that  there  must  be  a  criminal  intent  to 
constitute  a  crime.  In  the  broad  sense  in  which 
the  books  intend  it,  that  proposition  is  true. 
But  what  constitutes  a  criminal  intent  in  one 
case  is  very  different  from  what  it  is  in  another 
case.  A  decision  is  read  here  by  Judge  Rives, 
of  Virginia.  That  case  was  upon  the  trial  of  a 
juror  comn)issioner,  who  was  indicted  because  he 
refused  as  iurors — he  excluded  from  the  jury 
box — two  colored  men  because  or  on  account  of 
their  color,  the  law  denouncing  that  act  as  a 
crime,  and  authorizing  parties  to  be  prosecuted 
who  did  that.  Now  you  will  see  that  tlie  essence 
of  that  crime  consisted  not  in  his  excluding  the 
jurors — I  mean  persons  from  the  jury-box — but 
for  doing  it  on  account  of  their  color.  The  ex- 
clusion of  colored  men  from  the  jury-box  might 
have  been  because  they  were  regarded  as  incom- 
petent to  serve  as  jurors,  as  not  having  sufficient 
intelligence,  or  for  some  other  good  and  reasona- 
ble cause.  He  could  not  be  indicted  for  that : 
but  if  he  did  it  simplv  and  solelv  on  the  ground 
that  they  were  colored  persons,  tnen  the  law  ap- 
plied, and  as  in  that  particular  instance  the  evi- 
oence  consisted  in  the  motive — not  in  the  exclu- 
sion of  the  jurors,  but  in  the  motive  which  in- 


duced him  to  exclude  the  jurors — of  course  the 
court  was  bound  to  pa.*4s  upon  the  faot  whether 
he  did  exclude  them  from  that  motive  or  some 
other  motive. 

Well,  again,  in  another  case,  a  man  is  indicted 
for  passing  counterfeit  monev.  The  statute,  I 
believe,  in  all  cases  speaks  of  a  man  passing  it 
knbWing  it  to  be  counterfeit^  because  any  of  us 
mav  pass  a  counterfeit  bill  inadvertently  and 
witliout  any  knowledge  of  the  fact.  In  that  case 
the  crime  consists  not  simply  in  the  passage  of 
the  bill  or  offering  it  in  payment  to  some  one, 
but  in  the  passage  of  the  bill  with  the  knowl- 
edge that  it  was  counterfeit.  Then  the  party 
can  not  be  convicted  unless  there  is  proof  of 
what  the  law,  the  books,  call  the  scienter — that  is, 
the  knowledge — and  that  is  the  proper  inquiry 
to  be  made  in  case  of  that  kind.  So  in  an  in- 
dictment for  forffery.  The  mere  fact  that  I  sit 
down  here  and  oraw  a  note  for  a  thousand  dol- 
lars, and  sign  A.  B.'s  name  to  it,  is  not  a  crimi- 
nal offenBe  of  itself;  and  the  law  says,  '*  If  done 
with  intent  to  defraud,"  if  used  with  the 
knowledge  of  the  fact  that  it  was  spurious — the 
knowledge  or  the  intent,  in  that  particular  in- 
stance, is  a  necessary  element  to  constitute  the 
crime,  and  in  that  instance  the  knowledge  must 
be  proven. 

Now  we  will  come  down  to  this  case.  I  am 
cited  to  a  great  many  other  cases  of  similar  char- 
acter, and  in  the  discussion  U)x>n  the  books,  the 
author  is  treating  upon  some  particular  proposi- 
tion, and  his  language  is  applicable  to  that  prop- 
osition, and  hence  when  vou  turn  over  very  of- 
ten a  page  or  two  forwara  or  a  little  back  you 
find  something  to  the  unthinking  mind,  whose 
business  it  has  not  been  to  study  law  or  to  dis- 
criminate, that  seems  apparently  in  conflict 
with  this  proposition,  but  when  you  look  to  the 
facts  and  the  difference  in  principle  they  are 
harmonious,  and  they  are  both  correct,  *  The 
crime  in  this  case  is,  after  the  slaves  were  eman- 
cipated by  a  military  force  and  through  an 
amendment  of  the  Constitution  of  the  United 
States  thev  were  made  citizens ;  they  were  in- 
vested with  all  the  rights  of  citizensfiip.  They 
have,  under  tho  Constitution,  the  same  rights 
precisely  as  you  and  I  have,  but  being  an  unedu- 
cated race  just  withdrawn  from  under  the  yoke 
of  bondage  and  turned  loose  upon  the  world  as 
full-fledged  citizens  of  the  United  States,  the 
Government,  or  a  jnaiority  of  the  people  of  the 
United  States  who  aid  this  thing,  felt  that  it 
was  their  duty  to  throw  around  the  ignorant 
slave  such  protection  as  would  be  sufficient  to 
guarantee  to  him  the  rights  with  which  the 
Constitution  has  invested  him;  because  a  right, 
although  it  be  a  constitutional  right,  unless 
there  is  some  means  provided  by  which  to 
protect  that  right  and  protect  the  par- 
ties in  the  exercise  of  that  right,  is  en 
tirely  valueless.  Several  provisions  of  law  have 
been  made  in  order  to  give  this  protection. 
Among  others  it  has  been  enacted  that  ever^ 
person  who,  under  color  of  any  law,  statute,  ordi- 
nance, regulation  or  custom,  deprives  a  person 
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on  account  of  his  color  from  his  rights,  is  indict- 
able and  punishable  in  this  court. 

Now,  the  mere  fact  that  this  defendant  ex- 
cluded this  colored  boy  from  the  privileges  of  his 
school  Kould  not  constitute  an  offense.  There 
must  be  more  than  that.  He  must  have  ex- 
cluded .him  from  his  school,  and  he  must  have 
done  that  under  some  color  of  law,  or  statute,  or 
ordinance,  or  regulation,  or  custom  of  the  State. 
It  requires  an  exclusion,  and  also  that  that  ex- 
clusion should  be  for  the  reason  which  the  law 
gives,  on  account  of  his  color,  and  the  person 
who  thus  excludes  must  be  acting,  or  claiming 
to  act,  under  some  authority  of  law  of  the  State, 
local  law,  custom,  regulation,  or  statute  or  ordi- 
nance. If,  therefore,  this  defendant  did  exclude 
this  colored  boy  from  his  school,  if  this  colored 
bo]^  was  a  resident  of  the  district,  and  if  he  had 
a  right  to  go  to  that  school,  in  reference,  to  which 
I  wul  instruct  you  directly,  and  if  this  defend- 
ant excluded  him  from  the  school,  claiming  to  do 
80  under  the  authority  of  the  statute  which  pro- 
vided for  a  separate  school  for  colored  people,  or 
under  some  regulation,  or  custom,  or  ordinance  of 
the  State,  ana  excluded  him  because  he  was  a 
colored  boy,  or  for  same  other  reason — he  might 
have  been  spiteful  towards  him,  and  exclude 
him  for  some  other  reason — if  he  excluded  him 
ifTifder  color  of  authority,  and  because  he  was  a 
^lored  boy,  then  the  court  instructs  you  that 
he  would  be  guilty,  and  vou  ought  to  find  him 

Siilty,  unless  you  shoulci  find  in  his  favor  upon 
e  question  of  fact,  which  I  would  bring  to  your 
attention,  but  which  the  counsel  for  the  defense 
did  not  discuss.  This  only  question  in  the  case 
has  not  been  discussed. 

Now,  referring  to  some  portions  of  the  argu- 
ment, and  the  positions  assumed  by  counsel 
in  this  connection,  he  proved  by  four  witnesses 
that  defendant  is  a  man  of  good  character  and  a 
law-abiding  citizen.  The  law  presumed  that  be- 
fore he  introduced  the  proof,  and  the  proof  only 
confirms  that  proposition.  And  then  he  reads  au- 
thorities to  the  court  in  order  to  inform  the  court 
what  the  law  is  upon  that  question  1  Well,  the 
authorities  read  are  all  correct  enough,  but  let 
us  see  if  they  have  anv  application  to  this  case. 
When  a  proposition  of  law  is  announced  that  is 
correct,  it  means  that  it  is  correct  when  there  is 
anything  for  it  to  operate  upon,  when  it  is  appli- 
cable to  the  case  that  is  under  trial.  The  only 
thing  which  this  defendant  is  accused  of  doing 
is  that  he  excluded  this  boy  from  the  school,  and 
he  did  it  under  the  color  of  the  statute  relating 
to  the  subject,  and  did  it  because  he  was  a  col- 
ored boy.  The  defendant  is  introduced  as  a  wit- 
ness himself,  and  that  is  his  statement — that  he 
thought  the  boy  had  been  provided  for  at  an- 
other school;  that  it  was  his  right  to  apply  at 
*the  other  school;  that  he  hi^  no  rignt  to 
oome  to  his  school;  that  the  other  school  had 
been  provided  for  colored  children,  and*money 
set  apart  for  that  purpose.  In  other  words,  he 
admits  every  fact  necessary  to  constitute  this 
ease.  Now,  doesn't  the  jury,  in  the  exercise  of  its 
own  good  sense,  see  at  once  that  good  character 


has  nothing  to  do  with  the  proposition  ?    If  the 

Sroof  is  plain  and  indisputable  that  a  man  did 
o  a  particular  act,  if  the  party  accused  comes 
into  the  court  and  admits  the  fact  that  he  did  do 
a  particular  act — that  is,  that  he  did  exclude 
this  person ;  that  he  did  do  it  undercolor  of  that 
law  which  has  provided  another  place  for  them  to 
go  to,  and  that  he  did  do  it  upon  that  ground: 
that  he  had  not  been  employed  to  teach  colored 
people,  what  use  could  you  make  of  the  fact  that 
ne  was  a  n^an  of  good  character — I  mean  in  pass- 
ing upon  the  facts  which  constitute  that  part 
of  the  case  ?  He  certainly  is  a  man  of  good 
character,  but  if  he  admits  the  offense,  there  is 
nothing  for  this  evidence  to  operate  upon.  And 
the  court,  instructs  you  that  good  character,  in 
this  particular  case,  very  proper  and  influential 
in  proper  cases,  has  no  application,  no  bearins, 
and  is  entitled  to  no  consideration  at  the  hands 
of  the  jury.  If  the  defendant  were  to  deny  the 
facts  alleged,  if  he  would  say  the  testimony  on 
the  part  of  the  prosecution  or  Government  was 
not  true,  if  he  were  to  raise  an  issue  between 
himself  and  the  other  witnesses,  or  even  stand 
off  and  deny  the  truth  of  the  indictment,  then 
the  jury,  in  passing  upon  the  fact  whether  he 
was  guilty  of  the  particular  matters  alleged 
against  him,  or  not  guilty,  would  very  properly 
be  authorized  to  take  into  consideration  that  he 
was  a  man  of  truth,  a  man  of  veracity,  a  good 
citizen  and  a  law-abidine  man;  but  wnen  they 
are  called  upon,  first,  to  decide  whether  he.ex- 
cluded  this  colored  boy ;  secondly,  whether  he 
did  it  under  color  of  authority,  and  thirdly, 
whether  he  did  it  because  he  was  a  colored  boy, 
and  the  defendant,  himself,  upon  his  oath,  who 
is  examined  as  a  witness  in  his  own  behalf,  ad- 
inits  these  particular  allegations  are  true,  the 
court  instructs  you  that  toe  question  of  good 
character  and  law-abiding  citizenship  has  noth- 
ing to  do  with  it. 

Now,  the  same  remark  may  be  made  in  refer- 
ence to  his  motive.  It  is  proper  for  vou  to  in- 
quire whether  he  was  moved  to  exclude  the  boy 
on  account  of  his  color,  and  whether  he  assumed 
the  right  to  do  that,  to  exclude  the  boy  under 
any  authority  of  the  State  Statute,  custom,  res- 
ulation  or  ordinance.  You  have  a  ri^ht  to  look 
at  his  motives  in  that  particular,  and  if  you  find 
that  he  had  another  motive  than  that  stated  in 
the  statute,  why,  then  the  Federal  Courts  would 
have  no  jurisdiction  over  the  question.  They 
could  not  try  him  for  a  bare  assault  and  battery. 
They  could  not  try  him  for  a  simple  denial  of  a 
right  unless  it  was  a  right  arising  under  the 
Constitution  and  the  laws  of  the  United  States, 
and  unless  that  right  was  denied  by  color  at  au- 
thority, and  because  the  party  was  a  nesro.  In 
that  respect  you  hav^  a  right  to  look  at  nis  mo- 
tives, but  if  he  has  admitted  that  it  was  done  on 
that  ^roundj  why,  then  you  have  no  inquiry 
into  his  motives  at  all ;  he  himself  admits  the 
motive. 

I  have  stated  to  you,  gentlemen  of  the  jury, 
that. under  the  Constitution  and  laws  the  negro 
has  the  same  rights  as  the  white  man,  preouiely 
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the  same  rights  in  all  respects.    He  is  subject  to 
the  same  obligations,  duties  and  liabilities,  and 
that  right  has  been  secured  by  the  amendments 
to  the  (institution.  This  was  a  public  school,  and 
whether  this  negro,  the  father  of  the  boy  that 
was  excluded,  pay  much  or  little  tax,  he  is  bound 
to  contribute  to  the  support  and  maintenance 
of  that  public  school ;    and  doing  that,  he  has  a 
right  to  have  his  children  educated  at  the  pub- 
lic expense  in  the  same  way  and  to  the  same  ex- 
tent tnat  white  children  are  educated,  no  more 
and  no  less.    The  Legislature  of  Ohio  has  au- 
thorized the  establishment  of  public  schools; 
that  is  to  say,  they  have  authorized  the  classifi- 
cation of  these  school  children,,  and  have  author- 
ized the  negioes  to  be  educltted  separately,  in  one 
school,  separatelv  from  the  white  children,  and 
the  white  chilaren  separately  from  the  negro. 
Now,  that  is  no  wrong  to  the  negro.    The  legis- 
lature has  a  ri^ht  to  ck>  that.    If  vou  find  upon 
the  facts  of  this  case  that  such  school  had  been 
provided,  which  afibrded  like  facilities  as  the 
one  to' which  he  went  and  claimed  admission, 
reasonably  accessible  to  him,   hot    exactly — I 
don't  put  it  upon  the  ground  of  exactly  as  acces- 
ble,  but  if  the  colored  school  was  established  in 
good  faith,  supplied  with  a  competent  teacher, 
corresDonaing  in  a  reasonable  degree  with  the 
qualincations  of  the  white  teachers  of  the  coun- 
try, and  reasonably  accessible  to  this  negro,  it 
was  his  duty  to  have  gone  to  the  colored  school, 
and  if  he  reiused  to  go  there,  and  claimed  admis- 
sion into  the  white  school  and  was  excluded  he 
has  nothing  in  law  to  complain  of.   But  if,  as  has 
been  contended,  and  this  is  the  question  of  fact 
that  has  not  been  discussed — at  least  it  has  only 
been  alluded  to — if  you  find  as  a  matter  of  fact, 
and  that  is  the  fact  that  you  will  pass  upon,  that 
this  colored  school  was  so  remote — too  remote  for 
the  child  of  this  black  man  to  attend,  without 
oppression,  and  without  ffoing  over  unreasonable 
ana  unusual  distances ;  tnat  the  School  Board  or 
Trustees  of  the  District — ^Trustees,  whoever  they 
may  be,  whose  duty  it  was  to  provide  these 
schools,  had  placed  this  negro  at  a  disadvantage 
with  his  white  neighbor — material  disadvant- 
age— had  required  of  him,  in  order  to  get  his  ed- 
ucation, more  than  they  had  required  of  others ; 
to  travel  over  this  greater  distance,  which  was 
unusuid,  the^  had  not  provided  for  him  the  same 
accommodation,  the  same  facilities,  the  same  con- 
▼eniencies,  or  something  approximating  them, 
that  he  could  obtain  in  his  home  school,  if  I  may. 
so  term  it,  the  school  nearer  to  him,  then,  ana 
in  that  event  he  had  a  right  to  go  to  this  white 
school;  for  if  the  law  is  not  enforced  in  that 
way,  you  will  see  at  once  that  by  this  claim  of 
right  to  classify  or  send  the  negro  to  one  place 
and  the  white  man  to  another,  or  provide  accom- 
modations or  educational  facilities  for  the  white 
man  that  you  don't  give  to  the  ne,  to,  the  inequali- 
ities  and  the  injustice  and  the    /ron^  that  are 
inflicted  upon  the  negro,  and  the  violation  of 
tliat  constitutionid  amendment  which  was  in- 
tended to  eive  him  protection.    Now  that  is  the 
•question  of  fact  that  you  are  to  determine,  and  if 


you  find  that  that  school  was  sufficiently  near 
home  that  it  was  well  appointed,  well  provided 
with  teachers,  reasonably  accessible,  the  court 
instructs  you  that  this  defendant  would  not  be 
guilty ;  but  if  on  the  other  hand  you  find  the  re- 
verse, then  the  court  instructs  vou  that  he  bad 
a  right  to  enter  this  white  school. 

Now,  there  must  be  an  intent.  1  told  you  at 
the  outset  there  must  be  an  intent  to  constitute 
a  crime.  But  the  position  of  counsel  might  mis- 
lead you.  The  intent  necessary  to  constitute 
this  crime  is:  Did  the  defendant  intend  to  ex- 
clude him  from  the  school  ?  That  is  the  intent? 
Did  he  intend  to  do  that?  The  fact  tliat  he 
supposed  at  the  time  that  he  had  a  legal  right 
to  do  it,  the  fact  that  he  did  not  know  what  the 
courts  woVild  hold,  how  they  would  construe  this 
matter,  or,  in  other  words,  the  fact  that  he  did 
not  understand  the  law  of  the  case,  is  not  an 
excuse.  If  he  intended  to  do  the  acts  which  in 
law  constitute  the  ofiense,  then  that  is  the  only 
intention  which  the  law  demands  in  order  to 
a  conviction.  Counsel  said  in  his  remarks  to 
the  jury  that  now,  ever  since  the  decision  which 
was  made  in  the  civil  suit  between  these  parties, 
tried  before  me  here  some  time  ago,  that  if  the 
teacher  was  to  exclude  the  colored  boy  under  the 
same  circumstances,  he  would  be  guilty.  Gen- 
tlemen, the  statutes  of  Congress  don't  change  ac- 
cording to  the  decisions  of  courts.  It  is  a  new 
idea  that  the  law  is  one  way  until  the  court 
makes  a  decision  in  reference  to  a  matter  of  this 
sort,  and  then  becomes  another  way  after  the  de- 
cision is  made— ^that  is,  that  the  statute  has  a 
different  and  more  rigid  effect  now,  since  the  de- 
cision made  six  months  ago,  than  it  had  before 
this  decision  was  made.  If  it  was  possible  to 
give  it  such  a  construction,  and  there  is  no  au- 
thority for  it,  that  construction  alone  would  in 
le^al  effect  abolish  the  amendment  to  the  Con- 
stitution. The  law  of  the  case  would  depend  not 
upon  a  judicial  construction  to  be  made  by  the 
judges,  but  it  would  be  made  to  depend  upon  the 
opinion  which  the  parties  themselves  might  en- 
tertain of  the  law,  and  one  man  who  understood 
it  correctly  would  be  guilty  of  a  crime,  whereas 
another  man  who  did  not  understand  it,  but  do- 
ing the  same  thing,  would  be  innocent.  Now, 
that  ain't  the  law !  The  law  assumes  that  ever^ 
one  knows  what  the  law  is  and  is  bound  at  his 
own  peril,  in  criminal  and  in  civil  cases,  to  know 
what  the  law  is.  It  is  true  they  don't  all  know 
it,  but  they  are  all  bound  to  know  it.  The  law 
prescribes  the  rule,  publishes  it,  sends  it  forth  to 
the  countrv,  and  tnev  are  bound  to  take  cogni- 
zance of  the  law,  and  it  is  not  a  flexible  thing, 
that  is  ofte  way  Jto-day,  and  is  another  way  six 
months  afterwards,  because  the  court  may  hap- 
pen to  have  ^iven  a  different  construction.  The 
counsel  admits  to  you  that  my  instructions  in 
the  other  case  were  correct,  and  I  think  they 
were  correct,  and  they  are  exactly  the  instruc- 
tions that  I  give  you  here  now.  If  thev  were 
correct,  it  was  because  I  construed  the  law  as 
Congress  intended  it  to  be  construed,  as  it  should 
have  been  construed,  as  it  ought  to  be  adminis- 
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tered,  not  as  to  what  it  shall  be  in  the  future, 
but  what  it  has  been  in  the  past,  been  so  hi  nee 
the  time  of  the  enactment. 

Well,  another  position  is  assumed,  that  this 
defendant  consulted  counsel,  and  counsel  advised 
him  that  the  law  was  different  from  what 
this  court  instructs  you  that  it  is.  Well,  gentle- 
men, the  legal  fraternity  to  which  I  have  be- 
longed for  forty-one  years  contains  a  good  many 
sensible  and  good  useful  men ;  contains  a  great 
many  men  competent  to  advise,  and  honest 
enough  to  give  correct  counsel ;  but  then  it  con- 
tains a  great  many  more  charlatans,  superficial 
lawyers,  honest  or  dishonest,  as  the  case  may  be, 
and  I  think  I  may  say  that  my  observations  in 
courts  for  forty-one  vears  leads  me  to  believe  that 
at  least  one  half  of  the  litigation  that  we  are 
troubled  with  in  the  courts,  arises  from  the  mis- 
advice  of  counsel.  Nevertheless  the  law,  in  its 
tenderness,  in  some  respects  gives  force  and  ef- 
fect to  the  advice  of  counsel,  if  A  has  B  arrested 
upon  the  charge  of  larceny,  and  B  is  tried  and 
acquitted,  and  B  then  sues  A  for  what  is  termed 
a  malicious  prosecution,  that  is  for  prosecuting 
him  when  he  was  innocent,  and  without  suffi- 
cient probable  cause  to  justify  the  prosecution, 
A,  the  defendant  in  that  civil  suit,  may  show  in 
his  defense  that  he  acted  upon  sufficient  cause 
and  in  good  faith,  and  in  an  action  of  that  kind,  if 
A  can  show  thiat  he  made  a  fair  presentation  of 
his  case  to  an  attorney  in  good  standing,  and 
that  counsel  advised  him  that  it  was  sufficient 
ground  for  prosecution,  and  that  he  thereupon, 
acting  in  good  faith  upon  the  advice  of  counsel, 
instituted  the  prosecution,  why,  that  would  be  a 
good  defense.  But  that  has  not  been  carried  into 
the  criminal  law.  We  don't  seem  to  need  it  now. 
We  don't  seem  to  need  defenses  of  that  kind. 
The^  have  got  plenty  of  other  defenses  available. 
But  if  it  became  necessary,  a  man  might  defend 
fpr  murder,  or  assault  and  battery,  or  anything 
else,  for  I  fancy  that  any  one  evilly  inclined, 
could  find  in  Cincinnati  or  anywhere  else  in  this 
broad  country,  some  man  to  advise  hiip  to  do 
whatever  he  wanted  to  do.  That  is  the  rule 
which  some  counsel  act  upon.  They  generally 
find  out  what  a  man  wants  to  be  advised,  and 
then  they  advise  him ;  and  he  is  the  man  that 
pleases  him.  Now,  it  may  be  that  this  defend- 
ant, and  I  expect  he  did,  advised  with  counsel, 
and  I  expect  nis  counsel  instructed  hijn  that  he 
had  a  right  to  exclude  this  negro  from  the  school, 
and  I  take  it,  am  willing  to  concede,  that  he 
acted  in  the  matter  in  the  utmost  good  faith; 
that  he  thought  he  was  doing  what  he  had  a 
right  to  do ;  but  the  court  charges  you,  gentle- 
men, that  notwithstanding  all  of  that,  if  he  did 
what  the  act  of  Congress  forbids  him  to  do,  and 
did  it  under  color  of  autliority,  and  because  this 
boy  was  a  colored  boy,*  that  it  would  be  no  ex- 
cuse ;  he  would  still '  be  guilty.  It  would  be  a 
matter  to  address  itself  very  strongly  to  the 
consideration  of  the  court.  The  punishment 
preeicribed  by  the  statute  is  that  the  .court  may 
inflict  a  thousand  dollars  fine  and  twelve  months 
imprisonment ;  and  in  a  proper  case  this  court 


would  do  that.  The  court  can  not  go  beyopd 
that  in  any  case ;  but  the  court  is  not  bound  to 
do  that;  it  is  bound  to  exercise  its  own 
judgment  in  a  particular  case.  It  may  fine  a^ 
low  as  a  penny,  or  imprisonment  for  twenty 
minutes,  or  either  one.  It  is  a  matter  within 
the  discretion  of  the  court.  There  is  no  mini- 
mum of  punishment,  but  there  is  a  maximum^ 
beyond  which  the  court  can  not  go;  and  we  are,, 
gentlemen,  all  under  obligations  to  avoid,  as  far 
as  passible,  anything  like  personal  feeling,  any 
personal  interest.  We  are  under  oath  both  the 
court  andjury,  to  administer  the  law  just  as  we 
find  it.  The  court  is  to  determine  the  law  and 
the  jury  is  to  pass  upon  the  fact. 

Now  the  issue,  and  the  only  issuc,is,  whether  this 
colored  school  that  had  been  provided,  and  which 
the  statute  had  authority  to  provide,  was  reason- 
ably accessible,  and  gave  to  this  boy  the  same 
facilities,  educational  facilities  that  he  could 
have  obtained  at  the  other,  or  something  ap- 
proaching  it.  If  it  did,  then  this  defendant  is 
not  guilty;  if  it  did  not,  then  the  court  instructs 
vou  that,  upon  your  finding  that  fact,  he  would 
be  guilty  as  he  is  charged  in  the  indictment. 
Take  the  case  gentlemen. 

The  jury  disagreed,  and  were  discharged. 

Channing  Richards,  for  the  Government 
.John  .Johnston  and  H.  J.  Buntin,  for  defend- 


ant. 


♦  • » 


RAILROAD    COMPANY — DAMAGES— EM- 
PIX) YE— REASONABLE  OR  UNREA- 
SONABLE ORDERS. 


SUPREME  COURT  OF  OHIO. 


Pittsburgh,  Cincinnati  &  St.  Louis  Railway 

Company 


V. 


George  Henderson. 


February  28, 1882. 

1.  Where  the  superintendent  of  a  railroad  company- 
has  made  an  order  as  to  the  management  of  a  particular 
train,  which  order  will  be  reasonable  or  unreasonable  ac- 
cording to  the  circumstances  under  which  it  is  to  be  en- 
fprced,  the  question  whether  in  any  particular  case  snob 
order  is  to  be  deemed  reasonable  or  unreasonable  is  a. 
question  of  mixed  law  and  fact,  to  be  determined  by  the 
Jury  under  proper  instructions. 

2.  Wherb  an  action  is  brought  against  a  railroad  com- 
pany by  one  of  its  employes  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  enforcement  of  an  order 
made  by  the  superintendent  of  the  company  as  to  the 
management  of  a  particular  train,  which  order  was  au- 
reasonable  and  the  enforcement  of  the  same  was  danger- 
ous to  such  employe,  the  fact  that  the  negligence  of  a  fel- 
low servant  of  the  injured  person,  while  executing  such 
order,  contributed  in  producing  the  injury,  affords  no- 
defense  to  the  action. 

Error  to  the  District  Court  of  Harrimn 
County. 

Henderson  brought  suit  in  the  Court  of  Com- 
mon Pleas  of  Harrison  County  against  the  Pitts- 
burgh, Cincinixati  &  St.  Louis  Railway.  Com- 
pany. He  fras  a  laborer  in  the  employ  of  the 
company  upon  a  construction  train  which  was- 
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on  the  main  track  of  the  railroad,  in  a  deep 
rock  cut,  upon  a  heavy  curve  in  the  road.  While 
he  and  the  other  laborers  were  at  work  loading 
the  train  with  gravel,  a  freight  train  which  was 
on  its  regular  time  was  run  into  the  construction 
train  without  warning  of  any  sort,  and  by  the 
wreck  which  resulted  from  the  collision,  Hen- 
derson was  driven  against  the  rocks,  two  or  three 
of  his  ribs  were  liroken,  his  shoulder  was  dislo- 
cated, and  he  was  permanently  injured.  The 
action  was  brought  to  recover  damages  for  the 
injuries,  and  in  the  court  of  common  pleas  there 
was  a  verdict  and  judgment  in  his  favor  for 
$3,000,  which  judgment  was  affirmed  in  the  dis- 
trict court,  and  this  petition  in  error  was  filed  to 
reverse  the  original  judgment  as  well  as  the 
judgment  of  affirmance.  The  record  contains  all 
the  evidence. 

Construction  trains  have  no  place  on  the 
schedule  or  time  table,  and  by  the  printed  rules 
of  the  company  it  is  requirecl  that  they  shall  be 
kept  out  or  the  way  of  all  regular  trains,  freight 
as  well  as  passenger,  clearing  their  time  at  least 
ten  minutes,  and  it  is  the  duty  of  the  conductor 
of  the  construction  train  to  observe  the  time  of 
all  trains  and  obey  the  rule.  This  rule,  how- 
ever, may  be  suspended  as  to  freight  trains  bv 
special  order  of  tne  superintendent  of  the  rail- 
road company,  whenever  he  sees  fit  to  do  so,  in 
which  case  it  is  the  duty  of  the  conductor  of  the 
construction  train,  where  such  train  is  being 
loaded  on  the  main  track,  to  keep  the  train  in 
its  place  and  send  a  man  with  a  proper  signal  to 
notify  approaching  freight  trains. 

In  this  instance  the  superintendent  had  made 
such  special  order,  and  the  conductor  of  the  con- 
struction train,  keeping  his  train  on  the  track, 
had  sent  a  flagman  to  notify  the  approaching 
freight  train;  but  the  flagman  performed  his 
duty  so  negligently  and  improperly  that  the  en- 
gineer of  the  freight  train  understood  his  acts  as 
an  order  to  go  ahead  and  not  stop.  The  engineer 
says  the  flagman  stood  several  yards  from  the 
railroad  track,  holding  the  flag  down  at  his  side 
with  one  hand  and  making  motion  with  the 
other  as  for  a  forward  movement.  In  this  way 
the  injury  was  occasioned,  without  any  negli- 
gence on  the  part  of  the  plaintiff.  It  would  have 
taken  six  minutes  to  move  the  construction  train 
to  a  side  track  from  the  place  where  it  stood  on 
the  main  track. 

Barrett  was  superintendent  of  the  company. 
He  testified:  "There  are  general  printed  rules 
for  all  trains,  made  in  order  to  promote  the  safety 
of  persons  and  property.  I  establish  these 
printed  rules.  I  am  the  superior  officer  for  that 
purpose  on  this  division.  I  give  special  orders 
and  private  instructions,  as  I  think  necessary, 
to  annul  or  disregard  the  general  rules.  *  *  * 
They  are  not  printed.  *  *  *  Construction 
trains  cannot  occupy  the  main  track   without 

rcial  instructions.  It  is  the  duty  of  the  con- 
^tors  of  construction  trains  to  protect  their 
trains.  I  gave  special  order,  which  annulled  the 
general  rule  as  to  construction  trains;  allowing 
them  to  stand  on  the  track  until  the  arrival  of 


freight  trains,  by  sending  back  a  flagman  to  no- 
tify approaching  trains.  I  give  special  orders  to 
construction  trains  where  to  work,  and  direct 
them  by  special  orders  fronr  time  to  time,  by  tel- 
egriim  or  otherwise." 

Lowen  was  boss  of  the  laborers  employed  on  the 
coui>t ruction  train.  He  hired  ana  discharged 
the  nien  and  regulated  the  time  and  manner  of 
working.  He  had  authority  to  require  that  the 
train  should  be  moved,  as  he  might  direct,  with 
reference  to  the  work,  but  it  was  no  part  of  his 
duty  to  observe  the  time  of  approaching  trains, 
that  matter  being  confided  exclusively  to  the 
conductor.  He  was  in  the  caboose  until  the 
freight  train  was  .ithin  a  few  feet  of  the  con- 
struction train,  and  barely  escaped  serious  in- 
jury, but  several  persons  beside  Henderson  were 
injured. 

In  the  amended  petition  the  negligence  of  the 
superintendent,  "  boss,'*  and  the  conductor  of  the 
construction  train,  is  stated,  and  the  answer  is  a 
denial. 

J.  Dunbar,  for  plaintifi'in  error. 

The  duty  implied  as  incident  to  the  employ- 
ment, and  the  question  whether  the  special  order 
was  reasonable,  were  questions  of  law.  5  Ohio 
St.  567 ;  43  111.  421.  The  exception  to  the  charge 
was  sufficient.  10  Ohio  St.  226 ;  29  Ohio  St.  452: 
32  Ohio  St.  415. 

J.  M.  Estep,  for  defendant  in  error. 

Negligence  is  for  the  jury.  8  Ohio  St.  680; 
13  Ohio  St.  66;  23  Ohio  St.  10;  24  0]iio  St.  639, 
668;  28  Ohio  St.  23;  31  Ohio  St.  480 ;  32  Ohio 
St,  66;  35  N.  Y.  10;  58  N.  Y.  465 ;  77  N.  Y.  72 ; 
Shearman  &  R.  on  Neg.  §11.  Rules  must  be 
reasonable.  Shearman  &  R.  on  Nee.  §  93 ;  36 
Ohio  St.  226;  Negligence  complained  of  is  negli- 
gence of  Company.  Shearman  &  R.  on  Neg.  § 
89:  33  Ohio  St.  468 ;  73  N.  Y.  40;  81  N.  Y.  206; 
42  Md.  117, 136;  6  Bing.  716.  Employe  takes 
no  risk  of  negligence  of  company,  ib. ;  3  Ohio 
St.  201;  31  Ohio  St,  287;  17  Ohio  St.  197;  36 
Ohio  St.  221 ;  Shearman  &  R.  on  Neg.  §  §  6, 10, 
89 ;  73  N.  Y.  40 ;  53  N.  Y.  563.  Exceptions  to 
charge  in  gross  and  hence  insufficient.  25  Ohio 
St.  584;  30  Ohio  St.  105;  32  Ohio  St.  77;  21 
Wall.  158. 

Okey,  C.  J. 

Where  a  servant  sustains  injury  by  the  negli- 
gence of  his  master,  the  master  is  liable  in  an  ac- 
tion by  the  servant  for  damages  A  breach  of 
duty  by  the  master  is  not  one^of  the  risks  which 
one* assumes  in  entering  upon  the  employment 
of  another.  This  breacn  of  duty  may  consist  in 
employing  other  servants  who  are  incompetent, 
in  providing  unsafe  machinery  and  structures, 
in  railing  to  notify  the  servant  of  peculiar  dan- 
gers known  to  himself  but  not  to  the  servant,  or 
in  needlessly  placing  the  servant  in  a  place  of 
danger. 

As  corporations  act  only  through  agents,  it 
sometimes  becomes  important  to  determine  what 
persons  stand  in  such  relation  to  it  as  that  their 
negligence  shall  be  deemed  the  negligence  of  the 
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corporation,  or,  as  sometimes  expressed,  who  is 
to  be  regarded  as  merely  a  servant  of  the  corpo- 
ration, and  who  is  in  \egal  effect  the  master. 
Upon  this  subject  the  cases  are  by  no  means  in 
harmony  [Pierce  on  Rail.  (ed.  of  1881).  367 ;  2 
Thompson  on  Neg.  Ch.  XX. ;  11  Reporter,  42, 
207,  691 ;  21  Am.  L.  Reg.  76] ;  but  it  is  unneces- 
sary to  enter  upon  any  extended  examination  of 
them.  No  noubt  can  be  entertained  that  one 
standing  in  the  relation  to  the  company  sus- 
tained by  Barrett,  beine  the  superintendent  of 
the  company,  and  clotned  with  power,  at  his 
own  discretion,  to  make  and  suspend  rules  to 
regulate  the  running  of  all  the  trains  on  the 
road,  is  to  be  regarded,  in  a  case  of  this  sort,  as 
in  legal  effect  the  master.  And  where  one  so  in  le- 
gal enect  master,  makes  a  special  oirder  with  re- 
spect to  the  management  of  a  particular  train, 
which  is,  under  the  circumstances,  unreasonable, 
and  by  the  excution  of  such  order  a  servant  of 
the  corporation,  himself  without  fault,  is  in- 
jured, it  will  be  no  answer  to  the  action  of  the 
injured  party  against  the  corporation  to  say,  that 
the  immediate  cause  of  the  injury  was  the  negli- 
|;ence  of  a  fellow  servant  of  such  injured  party 
m  the  execution  of  the  unreasonable  order. 
Chicago  etc.  R.  Co.  v.  McLallen,  84  111.  109 ;  Chi- 
cago, etc.  R  Co.  V,  Moranda,  93  111.  302 ;  Hough 
V,  Railway  Co.  100  U.  S.  213 ;  Fuller  v.  Jewett, 
80  N.  Y.  46 ;  Smith  p.  Oxford  Iron  Co.  42  N.  J.  L. 
467 ;  Ohio  &  M.  R.  Co.  v.  CoUarn,  78  Ind.  261 ; 
Patterson  v.  Pittsburgh,  etc.  R.  Ca  76  Pa.  St. 
389;  Cumberland,  etc.  R.  Co.  v.  The  State,  44 
Md.  283 ;  Ford  v.  Fitchburg  etc.  R.  Co.  110  Mass. 
240 ;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St.  287 ; 
Lake  Shore,  etc.  R.  Co.  v.  La  valley,  86  Ohio  St. 

Whether  a  rule  of  a  railroad  company  is 
or  is  not  a  reasonable  rule,  is  in  many  cases  a 
Question  cf  law ;  but  in  this  case  it  cannot  be  af- 
nrmed  as  a  matter  of  law  that  the  special  order 
made  by  superintendent  Barrett  was  reasonable. 
On  the  contiary,  whether  such  order  was  rea- 
sonable or  unreasonable  was  a  question  of  mixed 
law  and  fact  proper  for  the  determination  of  the 
jury,  in  view  of  the  circumstances  under  which 
the  order  was  to  be  executed,  and  upon  proper 
instructions  as  to  the  law.  The  lury  found  that 
the  order  was  unreasonable,  unoer  the  circum- 
stances, and  we  are  not  prepared  to  say  that  the 
finding  was  wrong. 

Objection  is  mrae  that  the  court  permitted  the 
petition  to  be  admended  after  the  evidence  was 
closed,  and  also  permitted  the  jury,  after  the  ver- 
dict was  announced,  to  retire  for  the  purpose  of 
correcting  it.  But  these  matters  rested  m  the 
discretion  of  the  court,  which  seems  to  have  been 
exercised  in  furtherance  of  justice.  And  as  to 
the  request  to  charge  and  the  charge  given  to 
the  jury,  the  exception  was  general  and  not  spe- 
cific, and,  looking  to  the  whole  record,  we  can- 
not say  the  action  of  the  court  was  so  prejudic- 
ial to  the  company,  in  any  respect,  as  to  afford 
gvound  of  reversal. 

Judgment  affirmed. 

[This  case  will  appear  in  37  O.  S.] 


SUBTERRANEAN  RIGHTS  OF  WAY. 
SUPREME  COURT  OF  OHIO. 


S.   W.  POMEROY 

Buckeye  Salt  Company. 


Feb.  28,  1882. 

1.  The  general  rule*  of  law  which  govern  the  righto 
And  obligations  of  the  ownera  of  dominant  and  servient 
estates,  apply  as  well  to  sabterranean  righU  of  way  as  to 
those  upon  jtne  surface.  ,       ^,  ^         ..^^ 

2.  The  owner  of  coal  lands,  through  which  another 
has  a  right  of  way,  by  subterranean  entry,  to  reach  coal 
mines  in  an  adjoining  tract,  may  lawf  ully  <»n»<i™«i  *^ 
entry  crossing  such  right  of  way,  provided ;  it  be  done 
without  destroying  or  substantially  interfering  with  the 
use  thereof. 

Error  to  the  District  Court  of  Meigs  County. 

E.  A.  Guthrie,  for  plaintiff  in  error. 
John  Cartwright  and  Grosvenor  &  Vorhes,  for 
defendant  in  error. 

LONGWOBTH,  J. 

In    the   year  1869  Valentine  B.  Horton  and 
Charles  W.  Dabney  owned  in  fee  a  tract  of  land 
containing  43  acres,  rectangular  in  shape,  near 
the  Ohio  River,  in  the  city  of  Pomeroy.    This 
tract  fronted  southwardly  toward  the  river  and 
on  the  north  adjoined  a  300  acre  tract  of  coal 
land  afterwards  purchased  by  the  plaintiff  in  er- 
ror.   They  also  owned  a  coal  landing,  or  platform, 
known  as  the  "  Goulding  Platform,"  adjoining 
this  43  acre  tract  at  its  southeast  comer.    The 
furnace  of  the  Buckeye  Salt  Co.,  defendant  ia 
error,  was  near  the  southwest  corner  of  the  tract. 
Under  the  surface  of  this  land  extended  a  vein 
of  coal,  outcropping  across  the  northeast  comer 
and  along  the  clift  of  the  south  front.    A  long 
disused  entry,  or  passage  way,  extended  from  the 
Goulding  platform  through  the  coal  vein  north- 
wardly to  certain    deserted   workings,  or  coal 
veins,  in  the  northeasterly  portion  of  the  tract 
These  workings  had  caved  in  and  the  entry  had 
become  partially  or  entirely  filled  up,  so  aa  to 
be  impassible  unless  cleared.^ 

In  the  year  mentioned  Horton  and  Dabney 
conveyed  to  defendant  this  tract  in  fee;  the 
deed,  however,  containing  this  reservation : 

"  Saving  and  excepting  a  right  of  way  frona 
what  is  known  as  the  Groulding  platform,  on  lots 
numbered  279,  280,  281,  and  contiguous  lots,  by 
an  entry  to  th^  north  and  east  sides  of  the  tract 
hereby  granted,  and  the  right  to  make  each 
ways  and  roads  and  keep  them  in  repair,  for  the 
transportation  of  coa]  and  salt,  as  may  be 
deemed  necessary  and  expedient  by  the  grant- 
ors, their  heirs  and  assigns/' 

Pomeroy,  having  become  the  owner  of  the  300 
acre  tract  on  the  north,  purchased  from  Horton 
and  the  heirs  of  Dabney,  the  Goulding  platform, 
together  with  the  rights  pf  way  so  secured  by 
them,  for  the  purpose  of  obtaining  an  entranoe 
to  the  coal  veins  in  his  300  acre  tract. 

Beginning  at  the  platform  he  opened  and 
cleared  the  old  entry  half  way  across  the  tract, 
until  he  came  to  the  deserted  workings.     Fiona 
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this  point  the  evidence  shows  it  to  have  been 
impracticable  to  proceed  further  to  the  north, 
the  standing  coal  necessary  to  support  the  pas- 
sage way  having  been  exhausted.  Near  this 
point,  boweverj  was  discovered  another  deserted 
entry  running  west.  .  This  entry  he  cleared  and 
followed  to  the  centre  of  the  tract,  the  first  point 
where  he  found  standing  coal  sufficient  to  sup- 
port a  new  entry.  Through  this  standing  coal 
ne  drove  a  new  entrv  and  wind  way  for  ventila- 
tion due  north  into  his  own  land. 

The  defendant  purchased  the  43  acre  tract  for 
the  purpose  of  mining  coal  therein,  to  use  in  its 
salt  furnace.  For  this  purpose  it  had  driven  an 
entry  and  windway  northwardly  through  the 
western  portion  of  its  land  to  a  point  about 
three-fourths  of  the  way  across  the  tract. 
Thence  it  proposes  to  drive  its  entry  at  right 
angles  eostwanlly  through  and  across  the  entry 
of  plaintiff,  and  at  the  same  level,  for  the  avowed 
purpose  of  reaching  the  remaining  coal  in  the 
northeast  portion  of  its  tract,  and  possibly  with 
the  further  object  of  obtaining  coal  from  lands 
lying  to  the  east  of  the  same. 

To  prevent  this  action  the  plaintiff  brought 
suit  in  the  Common  Pleas  Court  of  Meigs  County, 

{>raying  for  an  injunction  to  prevent  defendant 
rom  *'  penetrating  and  breaking  the  walls  of  said 
way  and  entry  and  from  crossing  the  way  and 
entry  of  plaintiff".'/ 

The  case  was  fully  tried  on  appeal  in  the  dis- 
trict court  and  the  petition  was  dismissed.  This 
decision  we  are  now  called  upon  to  review. 

Th^  defendant  maintains  that  it  has  the  right 
to  cross  the  plaintiff's  entry  and  windway  for 
several  reasons  which  we  shall  now  consider: 

1.  It  is  urged  that  the  right  reserved  by  Hor- 
ton  and  Dabney  in  their  deed  to  the  defendant 
was  not  assignable,  i[nd  Boatman  v.  Lasley,  23 
Ohio  St.  614,  IS  relied  on.  In  that  case  this 
court  decided  that  a  right  of  way  in  grass  is  a 
right  personal  to  the  grantee  and  cannot  be 
made  assignable  or  inheritable  bv  an;^  words  in 
the  deed  by  which  it  is  granted.  This  is  undoubt- 
edly the  law.  In  the  case  at  bar,  however,  the 
right  of  way  was  not  in  gross^  but  was  (qppurt&nant 
to  the  land  known  as  the  Groulding  platform, 
the  conveyanee  of  which  to  Pomeroy,  together 
with  the  right  of  way  appurtenant  thereto,  was 
effectual  to  pass  title. 

2.  Defendant  insists  that,  by  the  terms  of  the  j 
deed  from  Horton  and  Dabney,  nothing  more 
was  reserved  than  a  ri^ht  to  an  entry  extending^ 
from  the  platform  in  a  direction  due  north, 
along  the  easterly  side  of  the  tract ;  and  that, 
by  going  west  to  the  centre  of  the  tract  and 
tnere  driving  his  entry  north,  the  plaintiff 
has  exceeded  the  right  granted  him  and  has  cut 
off  the  defendant's  approach  to  its  coal  fields  in 
the  northeast  quarter  of  its  land,  unless  it  is  per- 
mitted to  cross  his  entry.  We  are  not  prepared 
to  say  that  in  driving  his  entrv  as  he  did  Pome- 
roy was  a  trespasser.  Altbouff&  doubtless  it  was 
pdctoible  to  extend  the  entry  due  north  through 
the  deserted  mines  to  the  north  and  east  sioes 
of  the  tract|  y^t  it  clearly  appears  from  the  evi- 


dence that  such  a  course  was  not  reasonable  or 
practicable,  and  it  does  not  appear  that  Pomeroy 
went  any  further  to  the  west  than  was  absolutely 
necessary  to  find  standing  coal  sufficient  to  sup- 
port his  entry^  This  we  think,  under  the  terms 
of  the  reservation,  he  had  a  right  to  do.  Had 
we  any  doubt  upon  this  subject,  however,  such 
doubt  would  be  set  at  rest  by  considering  the 
subsequent  action  of  the  parties. 

It  seems  to  have  been  conceded  by  Pomeroy 
that  the  coal  taken  from  his  new  entry  belonged 
not  to  him  but  to  the  Salt  Co.,  and  he  therefore 
proposed  to  pay  the  company  at  the  rate  of 
three  (quarters  oi  a  cent  per  bushel,  measured  in 
the  solid,  for  all  coal  so  taken  out  by  him.  This 
proposition,  by  its  terms  referred  only  to  coal 
taken  from  the  solid  vein  and  not  to  such  loose 
coal  as  might  be  found  in  clearing  up  the  old 
entries  or  in  the  deserted  workings.  The  propo- 
sition was,  by  a  vote  of  defendant's  directors, 
formally  accepted  on  tho24th  of  April,  1874,and  an 
agreement  in  writing  was  entered  into  four  days 
later,  which,  after  reciting  the  conveyance  from 
Horton  and  the  heirs  of  Dabney  to  Pomeroy, 
reads  as  follows : 

"  And  whereas,  iii  the  prosecution  of  the  right 
so  ac(}uired,  the  said  Samuel  Wyllya  Pbmeroy, 
in  driving  his  entry,  passes  througli  coal  which 
he  conceoes  is  the  property  of  the  Buckeye  Salt 
Company :  now,  therefore,  the  said  company 
agrees  to  receive,  as  full  compensation  therefor, 
and  the  said  Samuel  Wyllys  Pomeroy  to  pay,  to 
the  said  company,  for  the  coal  removed  by  nim 
in  the  prosecution  oi  his  said  right  of  way,  a 
royalty  of  three-fourths  of  a  cent  a  oushel. 

"  It  is  also  mutually  agreed  by  the  said  parties 
that  the  coal  so  removed  shall  be  estimated  by 
measurement  of  the  space  occupied  by  the  same 
before  removal,  by  competent  mining  engineers, 
who  shall  make  due  allowance  for  customary 
waste  in  mining,  slack,  etc.,  on  which  no  royalty 
is  accustomed  to  be  paid." 

The  evidence  shows  that  Pomerov  paid  roy- 
alty from  time  to  time,  on  all  the  coal  taken  out 
by  him  in  driving  his  entry  and  windway 
through  the  standing  coal  accoraing  to  the  terms 
of  this  contract;  and  that  all  this  coal  as  taken 
out  was  purchased  from  him  by  the  Salt  Co. 

Under  this  state  of  facts  we  do  not  think  that 
defendant  is  in  a  position  to  question  plaintiff's 
right  to. locate  his  entry  as  he  did. 

3.  Under  this  state  of  facts  the  question  aris- 
ing for  decision  is,  whether  defenaant  has  the 
rignt  to  cross  the  plaintiff 's  entry,  at  the  same 
level,  by  an  .entry  of  its  own.  It  is  clear  from 
the  facts  proved  that  to  cross  at  any  other  level 
aliove  or  underneath  plaintiff 's  entry  would  be 
impossible. 

We  do  not  think  that  there  exists  any  diffi- 
culty in  ascertaining  the  principles  of  law  which 
govern  the  case.  It  having  Seen  established 
that  Pomeroy  has  a  right  to  the  use  of  his  entry 
as  located  and  constructed,  it  is  clear  that  de- 
fendant should  not  be  permitted  to  do  any  act 
whereby  such  right  will  be  destroyed  or  sub- 
stantially interfered  with.    It  is  also  clear  that 
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the  Salt  Co.,  being  the  owner  of  the  land,  sub- 
ject only  to  the  easement,  has  the  ri^ht  to  the 
use  thereof  in  any  manner  not  inconsistent  with 
the  easement  reserved.  If  then  it  is  nossible  for 
it  to  cross  the  entry  of  plaintiff  in  tne  manner 
proposed,  without  destroying  or  substantially  in- 
temrinff  with  his  use  of  the  same,  its  rieht  to 
do  so  is  beyond  question;  and,  if  such  riKnt  ex- 
ists, we  cannot  see  that  the  defendant^'s  reason 
for  making  the  crossing,  whether  for  the  purpose 
of  mining  coal  in  its  own  tract  or  of  obtaining 
coal  from  lands  lying  to  the  east,  is  a  subject  for 
the  court's  consideration.  These  are  the  prin- 
ciples applicable  to  rights  of  way  upon  the 
earth's  surface  and  we  are  nut  aware  that  they 
lose  their  application  where  such  rights  of  way 
happen  to  be  underground. 

it  is  claimed  by  plaintiff  that  it  is  impossible 
to  cross  his  entry,  by  another  entry  at  the  same 
level,  without  rendering  his  ri|;ht  of  way  useless 
and  the  working  of  his  veins  impracticable ;  for 
the  reason  that  the  necessary  breaking  of  the 
continuity  of  his  entry  and  windway  will  de^ 
stroy  the  draft  of  air,  by  which  his  veins  are 
ventilated,  and  without  which  it  is  absolutely 
impossible  to  work  thenk.  He  also  says  that  the 
danger  of  collision  between  trains  at  the  cross- 
ing would  be  very  great,  owing  to  the  darkness 
of  the  entries  ana  the  impossibility  of  discern- 
ing the  approach  of  a  crossing  train  until  the  mo- 
ment of  contact.  Pn  the  other  hand  it  is  claimed 
that  these  are  not  necessary  consequences  of  the 
proposed  crossing ;  but,  on  tne  other  hand,  that,  if 
the  openings  in  the  walls  of  plaintiff's  entry 
and  windway  are  closed  with  air-tight  doors, 
which  shall  only  be  opened  to  admit  the  passage 
of  trains,  and  then  closed,  the  ventilation  will 
not  be  interfered  with,  at  least  to  any  material 
degree ;  and  that,  by  having  a  watchman  con- 
stantly stationea  at  the  point  of  crossing,  all 
danger  of  collision  will  be  avoided. 

In  suppol't  of  these  several  claims  a  large 
amount  of  testimony  has  been  taken,  all  of 
which  is  before  us,  and  all  of  which  we  have  ex- 
amined with  care. 

We  are  satisfied  that  the  crossing  of  the  en- 
tries, if  properly  made  by  defendant,  all  reason- 
able means  oeing  used  by  it  to  prevent  injury  to 
!)laintiff's  right  of  vrsLy,  such  as  have  been' re- 
erred  to,  his  use  of  his  entry  will  not  be  seri- 
ously affected. 

It  will  be  ob^rved  that  no  charge  is  made  that 
defendant  proposes  to  cross  plaintiff's  entry  in 
an  improper  manner;  on  the  contrary  the  only 
claim  of  threatened  injury  is  that  defendant 
proposes  to  make  the  crossing.  This  crossinfg 
we  think,  as  before  said,  the  defendant  has  the 
right  to  make,  provided  it  protects  plaintiff,  at 
its  own  expense,  from  all  possible  injury ;  and 
we  have  no  reason  to  suppose  that  it  intends  to 
do  otherwise.  These  being  the  issues  before  the 
district  court  we  think  that  court  was  ri^ht  in 
dismissing  plaintiff's  petition  and  refusing  an 
injunction.  No  injury  was  threatened.  Should 
the  defendant,  in  effecting  such  crossing,  £Eiil  to 
nse  all  proper  means  to  protect  the  rights  at 


plaintiff,  or  at  any  time  fail  to  provide  the  same, 
the  courts  are  open  to  hear  the  complaint.  In- 
deed we  see  no  reason  to  doubt  the  power  of  the 
court  to  enforce  all  reasonable  conditions  on  the 
part  of  defendant,  by  mandatory  injunction  even 
after  the  crossing  has  been  completed  and  the 
new  entry  used. 

Judgment  afSnned. 

Johnson,  J.,  did  not  sit  in  above  case. 

[This  case  will  appear  in  87  O.  S.] 
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REAL  ESTATE— ADMINISTRATOR'S  SALE 
TO  PAY  DEBTS— FORMER  SALE  BY 
HEIR  AT   PRIVATE   SALE- 
EFFECT  OF. 


SUPREME  COURT  OF  OHIO. 


Mary  Sidener 

V. 

James  E.  Haweb,  Adm'r,  et  al. 


February  28, 1882. 

1.    The  creditors  of  an  estate  ore  entitled  to  have  the 
same  settled  in  dae  coarse  of  administration,  and  in 


of  a  sale  of  real  estate  to  pay  debts,  that  it  be  made  by  or- 
der of  a  competent  oonrC  It  is  no  bar  to  an  action  by  an 
administrator  to  sell  land  to  pay  debts,  that  the  heir  us, 
withoat  an  order  of  court,  sold  the  same  at  private  sole 
and  applied  the  proceeds  in  satisftction  ox  preferred 
claims. 

2.  An  order  of  sale  of  real  estate  to  pay  debts,  mode 
by  the  court  of  common  pleas  on  a  petition  which  states 
facts  sufficient  to  warrant  such  an  order.  wiU  not  be  re- 
versed for  want  of  a  Journal  entry  showing  that  the  facts 
stated  in  the  petition  were  found  to  be  true.  In  sucdi  a 
Case  the  reviewing  court  will  presume  that  the  judgment 
was  founded  on  proper  proof. 

8.  If  an  heir,  to  whom  lands  descend  subject  to  the 
debts  of  his  ancestor,  sells  the  same  with  covenants  of 
general  warranty  at  private  sale,  without  administration 
on  bis  ancestor's  estate,  to  a  bona  /Repurchaser  who  ap- 
plies the  purchase  money  to  discharge  liens  tl»ereon  or»* 
ated  by  the  ancestor,  and  to  the  payment  of  preferred 
claims,  such  purchaser  is  in  equity  entitled,  in  tiie  dis- 
tribution of  ^ne  purchsse  money,  to  be  subrogated  to  the 
rights  and  equities  of  the  holders  of  such  claims. 

4.  In  a  proceeding  to  sell  land  to  pay  Judgment  cred- 
itors pending  in  the  court  of  common  pless.  It  is  compe- 
tent for  the  heir,  who  still  retains  an  interest  lathe  sub- 
ject matter,  bv  cross-petition  to  attack  audi  Judgments 
on  the  ground  of  fraud. 

5.  A  bale  of  the  real  estate  by  the  heir  with  cove- 
nants of  general  warranty,  before  the  commencement  of 
proceedings  to  sell  the  same  to  pay  debts,  where  the 
purchase  money  is  applied  to  the  payment  of  preferred 
claims  thereon,  does  not  therebv  divest  himself  of  saoh 
an  interest  in  the  subject  matter,  so  as  to  defeat  his 
right  to  file  such  cross-pecitidn,  and  to  protect  his  ven« 
dees. 

6.  If  the  allegations  of  the  cross-petition  implicates 
the  administrator,  as  well  as  the  Judgment  creditors  In 
fraudulently  obtain! ns  such  Judgments,  they  are  as 
sgoinst  the  neir,  unltea  in  interest  as  to  theaubject  mat- 
ter of  the  controversy. 

7.  On  error  by  tiie  neir  to  reverse  a  Judgment  dismiss* 
ing  such  cross-petition,  service  upon  the  adminlitnitor 
within  the  time  fixed  for  the  commencement  of  such  pro* 
ceedings,  saves  the  action  as  to  his  co-defendants  so 
united  in  interest,  though  not  served  within  that  time. 

Error  to  the  District  Coprt  of  Greene  Coanty. 

The  following  is  a  statement  of  facts  so  iar  aa 
is  neoessarv  to  present  the  points  decided. 

James  E.  Hawes^  as  administrator  of  Daniel 
Sidener,  filed  a  petition  in  the  Court  of  Comnaon 
Pleas  of  Greene  County,  to  sell  lands  to  pay  debts 
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of  his  intestate.  Mary  Sidener,  who  was  sole 
heir,  Clements  and  Wetherholts  and  William 
Law,  her  vendees  were  the  defendants.  He 
alleges  that  Daniel  Sidener  died  in  1864,  hav- 
ing neither  widow  nor  children,  nor  any 
personal  assets,  but  seized  in  fee  of  the  land 
sought  to  be  sold,  lying  in  Greene  County,  to  pay 
about  $800  debts  of  the  intestate. 

It  is  averred,  that  said  Mary  Sidener,  sister 
and  sole  heir  of  deceased,  sold  said  land  in  1875, 
to  defendants,  Clements  and  Wetherholts,  and 
that  Hhe,  with  one  Jane  Sidener,  her  mother, 
conveyed  the  same  by  deed  of  general  warranty, 
and  that  Clements  and  Wetherholts  sold  and  con- 
veyed the  same  to  defendant,  William  Law,  who 
is  in  possession  under  the  title  so  derived. 

The  prayer  is,  "  that  the  several  riehts,  liens 
&c,  of  tne  above  defendants  be  adjustea  &c. ;  and 
that  your  petitioner  may  be  ordered  to  sell  real 
estate,  una  for  such  ott4er  relief  as  the  facts 
provtMi  may  at  the  hearing  of  this  cause  warrant 
and  justify." 

The  defendants  answered  separately.  Mary 
Sidener  admits  that  she  is  sole  heir,  and  states 
that  Daniel  Sidener,  at  the  time  of  his  death, 
resided  in  Fayette  County,  Kentucky,  but  died 
in  Greene  County  while  there  on  a  visit,  that 
letters  of  administration,  on  his  estate,  were 
grante<l  by  the  County  Court  of  Faj'^tte  County 
to  one  Kauffman  who  discharged  his  duties  and 
made  full  settlement  of  said  estate  in  said  court, 
that  in  1865,  he  with  this  defendant,  came  to 
Ohio,  and  contracted  to  sell  said  land  to  Clements 
and  Wetherholts,  for  $1,800,  which  was  paid  as 
follows,  SI,  185  to  satisfy  a  purchase  money  mort- 
gage, made  by  Daniel  Sidener,  and  the  balance 
was  used  to  defray  certain  debts  which  by  law 
are  ))reldrred.  She  also  sets  up  the  fact,  that 
Daniel  Sidener  was  indebted  to  her  some  tl,200. 
the  purchase  money  of  land  she  sold  to  him  in 
Kentucky.  Her  prayer  is  that  the  petition  be 
dismissed. 

A  demurrer  to  this  answer  was  sustained. 

Clements  and  Wetherholts  filcil  un  ansiyer 
and  cross-petitioi\,  claiming  to  be  bona  fide  pur- 
chasers of  said  land,  and  averred  that 'they  ap- 
plied the  purchase  money  to  the  discharffe  o^ 
said  mortgage,  the  payment  of  taxes,  funeral  ex^ 
pens(;8  and  other  preferred  debts.  They  insist 
on  the  validity  of  their  title,  and  admit  the  sale 
to  Law  whofis  in  possession. 

Their  prayer  is,  that  plaintiff  be  denied  the  re- 
lief he  asks,  that  the  title  derived  from  Mary 
Sidener  be  declared  valid,  and  that  they  have 
such  other  relief  as  in  equity  they  are  entitled 
to. 

William  Law  sets  up  his  title  and  possession 
in  good  faith,  and  that  he  has  made  permanent 
ana  valuable  improvements  worth  $650,  and 
prays  for  proper  relief. 

At  the  November  term,  1869,  the  cause  came  on 
for  hearing  on  the  petition  and  said  answers  and 
cross-petitions,  and  the  court  found  that  none  of 
them  constituted  a  defense  to  the  action,  and 
proceeded  to  order  a  sale  of  the  real  estate.^  At 
the  same  time,  all  questions  concerning  distri- 


bution of  the  proceeds  of  sale,  and  all  issues  that 
may  be  raised  on  the  cross-petitions,  were  re- 
served for  further  consideration,  with  leave  to 
plaintiff  to  reply  thereto. 

Replies  were  filed  putting  in  the  issue  the. 
claims  of  Clements  and  Wetherholts,  and  Wil- 
liam Law,  and  of  Mary  Sidener. 

.Such  proceedings  were  had  under  the  order  of 
sale,  that  the  land  was  sold  to  said  Law  for 
$2,132.52.  The  sale  was  confirmed  January  4,- 
1871,  and  the  administrator  was  ordered  to  make 
him  a  deed,  bbt  no  order  was  made  respecting 
the  disposition  of  the  purchase  money. 

Februarv  4, 1872,  Mary  Sidener,  by  leave,  filed 
an  amended  answer  and  cross-petition.  She 
states  that  Daniel  Sidener  died  November  13th, 
1864,  while  on  a  visit  to  a  family  of  his  manu- 
mitted slaves,  whom  he  had  settled  in  Greene 
County.  The  familv  consisted  of  the  mother 
and  two  minor  children,  ,John  and  Mary  Sidener^ 
jr.  She  relates  the  settlement  of  the  estate  of 
Daniel  Sidener  in  Fayette  County,  Kentucky, 
with  full  knowleilge  of  said  children,  and  alleges 
that  neither  of  these  minor  children  had  any 
claims  a(|:ainst  the  same,  and  yet  they  are  the 
only  parties  that  are  making  claims,  against  the 
estate,  and  that  it  was  at  their  instance  that 
plaintiff  was  appointed  administrator  in  Greene 
County.  She  cnar^es  that  these  children  have 
fraudulently  conspired  with  others  unknown,  to 
cheat  and  defraud  said  estate,  and  have  presented 
false  and  fraudulent  claims  against  the  same.for 
services  to  said  Daniel  Sidener,  and  that  plaint- 
iff well  knowing  their  fraudulent  character,  by 
carelessness  and  negligence,  has  suffered  them  to 
be  refen'cd  to  arbitrators,  and  to  be  determined 
on  false  and  ex  parte  evidence,  all  for  the«purpose 
of  defrauding  said  estate,  by  means  of  which 
neglect  and  carelessness,  the  claim  of  John  Side- 
ner for  $750  has  become  a  judgment  of  the  court 
which  he  has  assigned  to  John  Little  without 
consideration. 

A  second  defense  is,  in  substance,  the  same  as 
the  original  answer  and  cro.ss-petit]on  as  to  the 
full  settlement  of  the  estate  uhuer  the  Kentucky 
administration. 

The  prayer  is,  that  said  John  Sidener  and  his 
assignee,  John  Little,  and  Mary  Sidener,  jr.,  be 
made  defendants,  the  judgment  against  said  es- 
tate, in  favor  of  John  and  Mary,  be  set  aside,  and 
for  all  other  proper  relief. 

On  the  20tn  or  February,  1871.  said  John  Side- 
ner, John  Little  and  Mary  Sidener,  jr.,  filed  a 
joint  demurrer  to  said  answer  and  cross-petition, 
on  the  ground  that  it  did  not  state  facts  sufficient 
to  entitle  said  Mary  Sidener  to  the  relief  prayed 
for,  nor  to  constitute  a  cause  of  action  against 
them,  and  on  the  further  ground  that  there  wa^i 
a  misjoinder  of  causes  of  action. 

The  plaintiff  neither  demurred  nor  replied, 
and  as  to  him,  this  answer  and  cross-petition 
stands  as  upon  default. 

^  On  the  day  this  demurrer  was  filed,  it  was  svib- 
raitted  to  the  court  and  sustained,  and  thereupon 
judgment  was  rendered  against  Mary  Sidener 
and  in  favor  of  plaintiff,  for  all  the  costs  made  by 
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population  of  less  than  50,000,  was  the  county 
seat  of  Wayne  county,  in  which  was  elected  an- 
nually a  city  treasurer,  who  was  ex  q^ciio  treas- 
urer of  the  city  school  aistrict,  and  whose  duty 
it  was  to  receive  from  the  county  treasurer  ail 
moneys  belonging  to  the  city  and  school  district, 
and  disburse  the  same  according  to  law. 

Between  the  date  of  the  bond  and  the  com- 
mencement of  Koch's  term  of  office,  to  wit :  on 
the  2d  of  April,  1870,  the  General  Assembly 
passed  an  act  (67  Ohio  L.  32),  providing  amons 
other  things,  "that  in  cities  of  first  ana  second 
class,  having  a  population  of  less  than  60,000, 
embracing  a  county  seat,  no  election  for  city 
treasurer  shall  be  held,  but  the  county  treasurer 
shall  in  such  cases,  act  as  city  treasurer  etc.'' 

Hence,  it  is  contended  by  plaintifb  in  error, 
that  as  sureties  for  Koch  as  treasurer  of  the 
county  as  aforesaid,  they  are  not  liable  on  their 
bond,  for  any  failure  on  the  part  of  their  princi- 
pal **  to  pay  over  according  to  law,"  monies 
which  came  into  his  hands  for  the  use  of  said 
city  or  school  district. 

This  duty  is  within  the  very  letter  ot  the 
bond,  and,  in  contemplation  of  law,  must  be  re- 
garded as  within  its  intent  and  meaning  as  un- 
derstood by  the  parties  at  the  time  of  ito  execu- 
tion. The  power  of  the  legislature  to  modify  the 
duties  of  tne  officer  during  his  term  cannot  be 
doubted,  and  the  exercise  of  such  power  must 
have  been  within  the  contemplation  of  the  par- 
ties at  the  time  the  bond  was  executed,  "ac- 
cording to  law,"  embraces  statute  law  in  force 
during  the  term  of  office,  whether  passed  before 
or  after  the  execution  of  the  bond.  King,  Carey 
&  Howe  V.  Nichols,  16  Ohio  St.  80,  approved  and 
followed. 

Judgment  affirmed. 

[This  case  will  appear  in  37  0.  S.] 


» • » 


SURETIES  OF  PUBLIC  OFFICER. 


SUPREME  COURT  OF  OHIO. 


The  Stats  of  Ohio,  on  relation  of  ABCHiBAiiO 

Dawson  and  others, 

V. 

Board  of  Education  of  Wooster. 


Mar^h  21, 1882. 

A  special  act  taking  efl^ct  on  the  day  of  its  passage,  re- 
qnired  the  board  of  education  of  a  dtj  to  release  the 
sureties  of  a  county  treasurer  from  liability  for  school 
funds  of  the  board,  which  came  to  the  hands  of  the  treas- 
urer for  disbunement,  but  the  release  was  not  to  be 
made  until  the  question  whether  the  sureties  should  be 
released  was  determined  in  favor  of  the  release  by  a  ma- 
joritv  of  all  the  votes  cast  in  such  dty  at  the  then  next 
April  election.  Held,  that  the  act  is  h6t  in  conflict  with 
the  Ck>nstitution ;  and  the  fact  that  judgment  had  been 
rendered  against  the  sureties  for  the  amount  of  such 
funds,  will  make  no  diflbrence.  Board  of  Education  v. 
McLandsborough,  8S  Ohio  St.  227,  followed. 

Mandamus. 

This  is  a  proceeding  in  mandamus  by  Dawson 
and  others,  sureties  of  Jacob  B.  Koch,  treasurer 
of  Wayne  County,  to  compel  the  Board  of  Edu- 
cation of  Wooster,  in  that  county,  to  release  from 
liability  to  said  board  Archiliaid  Dawson  and 


others,  sureties  as  aforesaid,  as  to  the  amount 
found  to  be  due  to  said  board  and  unpaid,  which 
sum  forms  part  of  the  jud^^ment  in  favor  c^  the 
county  commissioners  oi  said  county  and  against 
Dawson  and  the  other  sureties,  which  judgment 
was  affirmed  in  the  preceding  case  of  Dawson  v. 

The  State,  ante . 

These  are  the  facts.  At  the  March  term,  1876, 
of  the  Court  of  Common  Pleas  of  Wayne  County, 
a  judgment  was  rendered  in  favor  of  the  Coanty 
Commissionersof  Wayne  County,  against  Jacob B. 
Koch,  treasurer  of  that  county,  and  Dawson  and 
others,  his  sureties,  for  $26,210.23,  based  on  the 
defalcation  of  Koch  as  such  officer.  It  was  found 
and  adjudged  in  the  case,  that  the  amount  due 
to  Wayne  County,  the  city  of  Wooster,  and  the 
board  of  education  of  the  city,  was  $58,680.77, 
while  the  amount  in  the  treasury  was  only  $38- 
669.86,  leaving  a  deficit  of  $20,010.91,  which 
with  interest  and  penalty  amounted  to  the  sum 
for  which  judgment  was  rendered  The  county 
commissioners  gave  Koch  a  receipt,  at  the  settle- 
ment, for  the  SUIT  so  found  in  the  treasury,  and 
it  is  agreed  that  if  the  relators  are  entitlra  to  a 

Kremptory  writ  ot  m&ndamus  requiring  the 
ard  of  Eiducation  of  Wooster  to  release  the  sure- 
ties as  to  any  amount,  such  writ  should  require 
the  release  as  to  the  sum  of  $5,285.66,  which  is 
embraced  in   the  judgment,  according  to  the 

Principle  determined  in  ConmiissioneTS  v. 
pringfield,  36  Ohio  St.  643. 
The  relators  claim  they  are  entitled  to  have 
the  release  entered  by  authority  of  an  act 
'^  for  the  relief  of  the  sureties  of  Jacob  B.  Koch," 
etc.  (74  Ohio.L.  417.)  That  act  took  effect  and 
was  in  force  from  ana  after  March  20, 1877,  the 
day  of  its  passaee.  It  provided  that  the  ooonty 
commissioners  should  release  and  cancel  the  judg- 
ment as  to  Dawson  and  the^  other  sureties,  but 
not  as  to  Koch.  Before  making  such  release  and 
cancellation,  the  commissioners  were  required  to 
submit  the  question  whether  such  act  should  be 
done  to  the  electors  of  Wayne  C4>unty  at  the 
April  election,  1877,  upon  ten  days  notice  pub- 
lished in  one  or  more  newspapers.  Electoa 
throughout  the  county  were  requested  to  vote  as 
to  the  release  of  the  amount  due  the  county,  and 
the  ballots  to  be  cast  within  the  city  were  re- 
quired to  contain  an  expression,  first,  as  to  the 
release  of  the  amount  due  the  county;  secMid,  as 
to  a  release  of  the  amount  due  the  city;  and, 
thirds  as  to  the  release  of  the  amount  ooo  the 
board  of  education  of  the  ci  t^.  And  the  act  fbrther 
provided,  that  ^'  if  a  majority  of  idl  the  eleetoo 
of  the  city  of  Wooster,  voting  at  said  April  elec- 
tion upon  the  second  and  third  propositioiis,  or 
either  of  them,  as  herein  specined,  shall  vote 
^  yes,'  then  the  board  of  education  and  dty  coun- 
cil of  the  citv  of  Wooster  shall  each  respectivelT 
release  all  the  sureties  on  the  bond  of  tho  said 
Jacob  B.  Koch  *  *  «  fiom  all  liability  lor  tlit 
payment  of  any  sum  or  sums  of  money  due  to 
the  board  of  education  or  the  city  of  Woooter  on 
account  of  such  suretyship." 

A  majority  of  the  votes  cast  at  the  sfhrmsid 
election  was  in  favor  of  sueh  release  as  to  tht 
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Ainoant  due  to  the  board  of  education ;  but  the 
board  of  education  refused  to  make  or  enter  such 
release,  and  tbis  proceeding  by  manddmus  is  to 
compel  the  board  to  perform  that  service. 

Lynch,  Day  and  Lynch,  for  relators. 

The  law  was  not  invalid  because  the  release 
was  nbt  to  be  entered  until  it  was  shown 
that  a  majority  of  those  voting  at  the  April  elec- 
tion were  in  favor  of  such  release.  1  Ohio  8t  77: 
1  Ohio  St.  105 ;  2  Ohio  St.  607 ;  2  Ohio  St.  647; 
6  Ohio  St.  497;  8  Ohio  St.  664:  26  Ohio  St.  618; 
86  N.  J.  72;  108  Mass.  27;  42  Md.  71 ;  IS  Grat.  90; 
26  Vt.  365;  72  Pa,  St.  491;  42  Conn.  364;  10 
Foster,  279. 

W.  J.  Oilmore,  J.  McSweeney,  sr.  and  J.  Mc- 
Sweeney,  jr.,  for  the  defendant. 

As  to  1st  point  of  per  curiam^  Ram.  on  judg- 
ment, 17;  Rev.  Stats.  §  1126;  2  Bl.  Com.  137: 
Acheson  v.  Miller,  2  Ohio  St.  203.  As  to  the  2d 
point,  Ooodale  v.  Fennell,  27  Ohio  St.  426.  As 
to  the  3d  point,  Rev.  Stats.  §  1080.  As  to  the 
4th  point,  Kelly  v.  The  State,  6  Ohio  St.  269 ; 
Lehman  v.  McBride,  16  Ohio  St.  673 ;  Ec  parte 
Hagan,  26  Ohio  St.  426.  As  to  the  statutes  to 
require  a  preliminary  vote,  2  Ohio  St.  607;  8 
Ohio  St.  664;  1  Ohio  St  105 ;  26  Ohio  St.  618. 
In  all  these  cases  the  thing  to  be  done  was  pro- 
spective. 

By  thb  Court. 

Several  objections  are  urged  against  the  allow^ 
ance  of  the  peremptory  writ : 

1.  The  legislature  is  prohibited  by  the  con- 
stitution, Art.  1,  §  19,  from  passing  an  act  to 
require  the  release  of  the  amount  due  the  board 
of  education,  which  is  passed  into  judgment. 

2.  The  act  is  retroactive  and  impairs  the  ob- 
ligation of  a  contract,  and  hence  is  prohibited  by 
the  const.    Art  2,  §  28. 

3.  The  money  directed  to  be  released  is  a 
trust  fund,  under  the  const..  Art.  6,  §§  1  and  2 ; 
and  the  general  assembly  haa  no  such  power  with 
reepject  to  it. 

4  The  act  has  a  general  subject  matter,  but 
being  snecial,  it  is  in  conflict  with  the  const. 
Art.  2,  §  ^ 

In  answer  to  this  contention  it  is  sufficient  to 
say  that  the  objections  are  not  well  taken,  and 
that  the  case  is  not  distinguishable  in  principle 
from  Board  of  Education  v.  McLandsborough,  36 
Ohio  St.  227.  And  see  State  ex  rel.,  Corry  v, 
Hoffman,  36  Ohio  St.  436 ;  Nelson  v.  Milford,  7 
Pick.  18;  The  State  v.  Hammonton,  38  N.  J.  L. 
430.  The  only  question  before  us  is  as  to  the 
legislative  i)Ower,  and  that  beinff  resolved  in  fa- 
vor of  its  existence,  the  resiMnsibility  as  well  as 
the  power,  with  respect  to  such  legislation,  must 
rest  with  the  general  assembly. 

Peremptory  writ  awarded,  requiring  a  release 
as  to  tS^^M. 

I^This  case  will  appear  in  37  O.  S.] 


ACCOMMODATION      INDORSER-COLLAT* 

ERAL  SECURITY. 


SUPREME  COURT  OP  OHIO. 


Pitts,  Obaham  &  Co. 
Christiak  Foolesong. 


March  21,  1882. 

One  not  indnoed  by  frand  who  indones  a  negotiable 
promiwory  note  owned  by  another,  for  his  aooommoda- 
tion,  without  reetriotion  as  to  ita  uae,  is  liable  to  an  lodor* . 
see  who  reoelvea  it  in  good  faith  fh>m  the  owner,  before 
due,  as  collateral  eecurity  for  an  anteoedent  debt  of  such 
owner,  although  there  be  no  other  considention  for  giv- 
ing such  ooUateraL  Roxborongh  v,  Messiok.  6  Ohio  St. 
448,  distinguished. 

Error  to  the  District  Court  of  Fairfield 
County. 

On  January  18, 1872,  Creed  Bros,  of  Lancaster, 
Ohio,  being  indebted  to  Pitts,  Graham  &  Co.,  of 
Baltimore  Md.,  in  the  sum  of  $864.48,  executed 
jand  delivered  to  them,  payable  US  their  order, 
two  promissory  notes  of  that  date,  each  for 
$432.24,  one  due  in  sixty  and  the  other  in  ninety 
days  after  date.  At  the  same  time  Creed  Bros, 
were  owners  of  a  promissory  note  for  $850,  dated 
August  10,  1871,  due  two  years  after  date,  wHh 
interest  from  date,  eiecuted  by  Charles  Becker, 
and  payable  to  William  Keller,  or  order.  This 
note  naid been  indorsed  by  Keller  '^without  re- 
course," and  in  March^  1872,  and  previous  to  the 
18th  of  that  month,  it  was  indorsed  by  Fogle- 
song,  for  the  accommodation  of  Creed  Bros.,  at 
the  request  of  their  father,  and  without  restric- 
tion as  to  the  manner  in  which  the  note  should 
be  used. 

On  March  13, 1872,  Creed  Bros,  seein j[  that 
they  would  be  unable  to  make  payment  in  full 
of  their  note  for  $432.24,  falline  due  in  ^  that 
month,  applied  to  Pitts,  Graham  &  Co.  for  ah  ex- 
tension of  time  as  to  part  of  it.  They  proposed 
to  make  to  Pitts,  Graham  &  Co.  a  payment  on  the 
note,  and  informed  them  that  tnoy  owned  the 
Becker  note,  and  desired  to  forward  it  to  them 
so  that  they  could  have  it  discounted,  apply  the 
proceeds  in  satisfaction  of  such  indebtedness^nd 
send  to  them  (Creed  Bros.)  the  balance.  This 
proposition  was  assented  to  by  Pitts,  Graham  & 
Co.,  and  in  pursuance  of  an  agreement  between 
them  and  Creed  Bros.,  the  latter,  on  March  19, 
1872,  sent  to  them  $232.24  in  cash  and  their  note 
of  that  date  for  $200,  pavable  to  the  order  of  Pitts, 
Graham  A  Co.  on  April  18,  }872,  which  cash  and 
note  equaled  the  note  so  falling  due  in  March, 
and  Creed  Bros,  also  sent  to  Pitts,  Graham  A  Co. 
the  Becker  note,  which  cash  and  notes  were  re-  ^ 
ceived  by  the  latter  by  due  course  of  mail.  Pitts,  ^ 
Graham  &  Co.  having  failed  to  procure  at  dis- 
count of  the  Becker  note,  informed  Creed  Bros,  of 
the  fact,  and  they,  on  April  8,  1872,  wrot^  to 
Pitts,  Graham  &  Co.  as  follows :  ''We  wish  you. 
to  hold  (the  Becker  note)  in  protection  to  your- 
selves and  us  until  you  hear  from  iis."  In  reply 
to  this,  on  April  20, 1872,  Pitts,  Graham  A  Co. 
acknowledged  receipt  of  the  letter,  and  said- 
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"  We  will  hold  the  note  as  collateral  security  for 
your  notes  to  us."  And  there  was  no  objection 
at  any  time  from  Creed  Bros,  or  Foglesong  that 
the  ]Eiecker  note  should  be  so  held. 

Greed  Bros,  failed,  without  payiiij[  any  part  of 
their  remaining,  indebtedness  to  Pitts,  Grraham 
&  Co^and  the  latter  demanded  payment  of  the 
Becker  note  when  it  became  due  and  save  notice 
of  non-payment  to  Foglesong,  and  suDsequently 
brought  suit  against  FoRlesong  in  the  Court  of 
Common  Pleas  of  Fairneld  County.  In  that 
court  it  was  found  that  the  amount  d  the  Becker 
note  exceeded  the  indebtedness  of  Creed  Bros,  to 
Pitts.  Graham  &  Co.,  and  judgment  was  rendered 
in  favor  of  the  latter,  and  against  Foglesong.  for 
$799.60  the  amount  of  such  indebtedness.  That 
judgment  was  reversed  in  the  district  court,  and 
this  petition  in  error  was  filed  in  this  court  to  re- 
verse  the  judgment  of  reversal. 

John  S.  Brasee,  for  plaintiffs  in  error. 

"It  is  universally  conceded  that  the  holder  of  an 
accommodation  note»  without  restriction  as  to  the 
mode  of  usine  it,  may  transfer  it,  either  in  pay- 
ment or  a3  ccdlateral  security  for  an  antecedent 
debt,  and  the  maker  will  have  no  defense."  1 
Parsons  on  Bills  and  N.  226;  Rutland  Bank  t^. 
Buck,  6  Wend.  66;  Grandin  v,  Le  Roy,  2  Paige, 
609;  Lathrop  v.  Morris  6  Sand.  7;  Mohawk  Bank 
V.  Corey,  1  Hill,  613 ;  Mathews  v.  Rutherford,  7 
La  Ann.  226 ;  Appleton  v.  Donaldson,  3  Pa.  St. 
886;  Boyd  v.  Cummings,  17  N.  Y.  161;  DeZene 
V,  Fyfe,  1  Boew.  836 ;  Kobbins  v.  Richardson,  2 
Bosw.  248 :  Kinxbio  v.  Ly  tie,  10  Xerg.  427 ;  Lord 
V.  Ocean  Bank,  20  Pa.  St.  884;  12  S.  A  R.  382;  8 
Barr,  381.  And  this  is  not  inconsistent  with 
Roxborbugh  v,  Messick,  6  Ohio  St.  448,  or  Kings- 
land  V.  Pryor,  33  Ohio  St.  19. 

K.  Fritter,  for  defendant  in  error. 

It  is  stated  in  the  note  sued  on  that  it  is  se- 
cured by  mortgage,  and  hence  Pitts,  Graham  & 
Co.  were  not  protected  against  defense  that  the 
note  as  to  Foglesons  was  without  consideration. 
Baily  v.  Smith,  14  Ohio  St.  396.  The  note  was 
indorsed  to  enable  the  parties  to  procure  discount 
of  the  same,  and  hence  Foglesong  is  not  liable  to 
persons  who  assume  to  hold  it  as  collateral  secu- 
rity. Stone  V.  Vance,  6  Ohio  246 :  Williams  v. 
Bosson,  11  Ohio,  iS2 ;  Knox  Co.  Bank,  v.  Lloyd  18 
Ohio  St.  363.  Kegarded  as  collateral  security  it 
was  taken  without  anv  extension  of  time  or 
other  consideration,  and  nence,  as  against  Fogle- 
tong  is  no  more  enforceable  in  favor  of  Pitts, 
Granam  &  Co.  then  it  would  be  in  favor  of  Creed 
Bros.  Roxborough  o.  Messick,  6  Ohio  St.  448 ; 
Quebec  Bank  v.  Weyand,  2  Cin.  Sup.  Ct.  638. 

Okey,  C.  J. 

Where  one  not  induced  by  fraud  indorses  a 
negotiable  promissory  note  K>r  the  accommoda- 
tion of  anotner,  without  restriction  as  to  thje  use 
which  may  be  made  of  the  note,  a  third  person 
who  receives  it  before  due  as  collateral  security 
for  a  debt  to  become  due  from  the  person  for 
whom  the  indorsement  was  made,  and  subse- 
quently prosecutes  an  action  against  such  indor- 


ser,  will  not  be  affected,  with  respect  to  hiii  right 
to  recover,  by  the  fact  ^hat  such  defendant  is  an 
accommodation  indorser.  The  obligation  of  the 
indorser  in  such  oase  is  the  same,  whether  the 
indorsement  was  for  value  received  or  for  aooom- 
modation.  Stone  v.  Vance^  6  Ohio  246 ;  Riley 
V,  Johnson,  8  Ohio  626 ;  Williams  v.  Bosson,  11 
Ohio  62 ;  Clinton  Bank  v.  Avers,  16  Ohi«  282 ; 
Portage  Co.  Bank  v.  Lane,  8  Ohio  St  405 ;  Erwin 
V.  Shaffer,  9  Ohio  St.  43:  Knox  Co.  Bank  v.  Lloyd, 
18  Ohio  St.  363;  Kingland  v.  .Pryor,  33  Ohio  St 
19;  First  National  £ink  v.  Fowler.  36  Ohio  St 
624.  '  And  see  Jackson  v.  Bank,  42  N.  J.  L.  177. 

The  (}uestion  in  this  case  is,  therefore,  as  to 
the  liability  of  Foglesong  upon  his  indorsement, 
in  view  of  the  fact  that  the  note  so  indorsed  was 
transferred  by  Creed  Bros,  as  collateral  security 
for  the  payment  of  notes  to  become  due  from 
them  to  Pitts,  Oraham  &  Ca,  no  express  agree* 
ment  having  been  made  bv  the  latter  for  an  ex- 
tension of  time  or  other  favor  with  respect  to 
the  notes  made  by  Creed  Bros. 

In  Roxborouffh  v.  Messick,  6  Ohio  St  448^  it 
was  held :  ''  Where  the  note  of  a  third  person 
is  transferred  bona  fide  before  due,  as  colmterai 
security,  and  for  value,  such  as  in  consideration 
of  a  loan  or  advancement,,  or  «  stipulation,  ex- 
press or  implied,  of  further  time  tojMty  a  pre- 
existing debt,  or  in  consideration  of  a  cluuige  of 
securities  of  a  pre-existing  debt,  or  the  like,  the 
holder  of  such  collateral  will  be  protected  from 
infirmities  affecting  the  instrument  before  it 
was  thus  tranrferred."  And  see  1  Daniel's  N^ 
Insta§830. 

Here  there  was  no  consent  on  the  part  of  Pitts, 
Oraham  &  Co.  to  the  extension  of  time  as  to  any 
part  of  the  debt,  until  their  debtors  proposed  to 
place  in  their  hands  the  Becker  noto,  and  it  is  a 
presumption  which  is  by  no  means  unreasonable 
that  obtaining  possession  of  that  noto  was  with 
them  an  essential  part  of  the  arrangement  by 
which  the  time  was  extended.  True,  they  had 
been  unable  to  dispose  of  the  not#  in  the  man- 
ner intonded,  thoush  it  does  not  appear  thai 
they  had  abandoned  nope  of  disposing  of  it  sub- 
stantiidly  in  the  same  way.  It  is  certain  that 
they  did  not  Dsturn  it  to  Creed  Bros.,  but  re- 
tained possession,  and  it  is  not  probaUe  they 
would  have  consented  to  part  with  possesnon 
before  they  were  paid.  That  they  only  agreed 
not  to  dispose  of  tne  noto  in  view  of  the  agree- 
ment that  they  should  hold  it  as  collateral  se- 
curity, and  that  this  is  in  harmony  with  the 
original  purpose  of  the  parties,  is  by  no  means 
improbable.  Moreover,  they  did  in  net  wait  un- 
til the  Becker  noto  became  due,  retaining  it  in 
the  meantime;  and  they  demanded  payment  of 
the  maker,  at  the  maturity  of  the  joiote,  and 
save  notice  of  non  payment  to  Foglesong,  the 
indorser,  and  then  brought  suit,  the  debt  from 
Creed  Bros,  remaining  unpaid.  But  whether  or 
not  it  is  to  be  fairly  inferred  from  these  facts 
that  time  was  given  to  Creed  Bros,  in  considera- 
tion of  the  security  afforded  by  the  Becker  note, 
within  the  rule  so  stated  in  Roxborough  e.  Mes- 
sick, is  a  question  not  entirely  free  fiom  diJB- 
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culty,  and  it  is  unnecesBary  to  express  any  defi- 
nite opinion  upon.it. 

The  defendant's  counsel  insists  that  the  ci\^ 
falls  within  the  second  proposition  decided  m 
Roxborough  v.  Messick,  and  hence  that  Pitts, 
Graham  &  Co.  were  hot  entitled  to  recover.  That 
proposition  is  as  follows :  "When  a  debt  is  cre- 
atea,  without  any  stipulation  for  further  secur- 
ity, and  the  debtor  afterward,  without  any  obli- 
fation  to  do  so,  voluntarily  transfers  a  negotia- 
le  instrument,  to  secure  the  pre-existing  debt, 
and  both  parties  are  left  in  respect  to  the  pre-ex- 
isting debt,  in  statu  900,  no  new  consideration, 
stipulation  for  delav,  or  credit  beine  given,  or 
right  parted  with,  by  the  creditor^he  is  not  a 
holder  of  the  collateral  for  value,  in  the  usual 
course  of  trade^  and  receives  it  subject  to  all  the 
equities  existing  against  it  at  the  time  of  the 
transfer." 

We  are  by  no  means  disposed  to  question  the 
proposition  so  decided.  While  it  is  not  concur- 
red in  by  some  judges  for  whose  opinions  we 
have  great  respect  (Railroad  Company  v.  Na- 
tional Bank,  102  U.  8.  14:  Poirior  v.  Morris,  2  E. 
&B.8»;  Currie  t;.  Misa,  L.  R.  10  Ex.  158;  1  App. 
Gas.  554 ;  14  Am.  L.  Rev.  481),  its  correctness  has 
been  repeatedly  recognized  in  this  court  and 
elsewhere.  Hatch  1;.'  Langion,  7  Ohio  St.  248, 
256;  Gebhart  v.  Sorrels,  9  Ohio  St.  ^61,  466; 
Cleveland  v.  State  Bank,  19  Ohio  St.  145, 150 ; 
Copeland  v.  Manton,  22  Ohio  St.  398, 4^ ;  14  Am. 
L.  Rev.  485. 

But  the  principle  so  stated  in  Roxborough  v. 
Messicky  is  not  applicable  to  this  case,  and  hence 
cannot  control  it.  The  same  rule  prevails  in 
Pennsylvania  (Petrie  v.  Clark,  11  S.  &  R.  377; 
Royer  1;.  Keystone  Bank,  Cummings  9.  Boyd,  83 
Pa.  St.  248,  372),  and  yet  in  Lord  v.  Ocean  Bank, 
20  Pa.  St.  384,  itr  was  held  that  ''the  maker  of  an 
accommodation  note  cannot  set  up  the  want  of 
consideration  as  a.  defense  against  it  in  the 
hands  of  a  third  person,  though  it  be  there 
merely  as  a  collateral  security*  for  a  debt  of  the 
payee."  Black,  C.  J.,  who  delivered  the  opinion, 
fullv  recognized  the  rule  applied  in  Roxborough 
V.  Messickj  and  added :  ''But  the  maker  of  an 
accommodation  note  cannot  set  up  the  want  of 
consideration  as  a  defense  against  it  in  the  hands 
of  a  third  person,  though  it  be  there  as  a  collat- 
eral security  merely.  He  who  chooses  to  put 
himself  in  the  front  of  a  negotiable  instrument 
for  the  benefit  of  his  friend,  must  abide  the  con- 
sequence ^2  S.  &  R.  382),  and  has  no  more  right 
to  complain,  if  his  friend  accommodates  himself 
hy  pledging  it  for  an  old  debt,  than  if  he  had 
used  it  in  any  other  way."  And  the  same  thing 
had  been  asserted  before,  and  was  asserted  after- 
ward in  the  same  court.  Appleton  v.  Donaldson, 
3  Barr,  381;  Work  ».  Kase,  34  Pa.  St.  138. 

So,  in  New  York  the  rule  is  as  stated  in  the 
second  procK>sition  in  Roxborough  v.  Messipk, 
(14  Am.  L.  Rev.  485 ;  Duncomb  v.  N.  Y.  etc  R.  Co. 
84  N.  Y.  190,  204),  and  yet  in  Grocers'  Bank  v. 
Penfield,  69  N.  Y.  602,  the  court,  fully  recogniz- 
ing that  fact,  hold  ;  "Where  a  promissory  note 
is.  made  for  the  accommodation  of  the  payee,  but 


without  restriction  as  to  its  use,  an  indorsee  tak- 
ing, it  in  good  faith  as  collateral  security  for  an 
antecedent  debt  of  the  payee  and  indorser,  with- 
out other  consideration,  occupies  the  position  of 
a  holder  for  value,  and  can  recover  thereon 
against  the  maker.  The  precedent  debt  is  a  suf- 
ficient consideration  for  tne  transfer,  and  no  new 
consideration  need  be  shown.  It  is  only  where 
the  note  has  been  diverted  from  the  purpose  for 
which  it  was  intended,  by  the  payee,  or  where 
some  other  equity  exists  m  favor  of  the  maker, 
that  it  is  necessary  that  the  holder  should  have 

Sarted  with  value  on  the  faith  of  the  note,  in  or- 
er  to  enforce  the  same."  And  the  same  distinc- 
tion had  been  asserted  in  that  State  previously, 
and  has  been  re-asserted  subsequently.  Schepp 
t;.  Carpenter,  61  N.  Y.  602;  Freundt;.  Bank,  76 
N.  Y.  862. 

Cases  in  support  of  the  distinction  here  made 
are  quite  numerous.  Many  of  them  are  collected 
in  14  Am.  L.  Rev.  486,  488;  Story  on  Prom.  Notes 
(7th  ed.)  266,  266,  note ;  Maitland  v.  Citizens' 
Bank,  40  Md.  640,  667;  9  Ohio  St.  61.  Indeed, 
the  only  case.  I  have  found  which  can  be  re- 
garded as  supporting  a  difierent  view  of  the  law 
upon  this  SYibject,  is  Bramhall  v.  Beckett,  31 
Maine,  205  (cited  in  Nutter  v.  Storer,  48  Maine, 
1^);  but  in  that  case  the  distinction  so  well 
made  in  Liord  v.  Ocean  Bank,  Grocers'  Bank  v. 
Penfield,  and  other  cases  cited,  is  not  alluded 
to  by  court  or  counsel. 

A  claim  has  been  made  that  the  language 
of  the  court  in 'Roxborough  v.  Messick  is  oroad 
enough  to  warrant  the  conclusion  that  Fogle- 
song.  is  exonerated  from  liability  upon  the 
mere  ground  that  he  was  an  accommodation 
indorser.  But  in  that  case  it  appeared  that 
Roxborough,  the  maker  of  the  notes,  had  a  de- 
fense to  them,  and  their  transfer  by  Wilcox,  the 
{)ayee  and  inaorser,  as  collateral  security,  was  a' 
raud  upon  him.  Of  course  the  learned  judge 
who  delivered  th^  opinion  in  that  case  never 
intended  it  to  extend  to  a  case  arising  on  an 
accommodation  indorsement  of  this  character, 
and  any  general  language  he  may  have  em- 
ployed must  be  limited  to  cases  like  that  which 
was  then  before  the  court. 
Judgment  reversed. 
[This  case  will  appear  in  37  0.  S.] 


♦  • » 


MUTUAL  AID   ASSOCIATIONS. 


SUPREME  COURT  OF  OHIO. 


The  State  bx  bbl.  Fidelity  Aid  AssoaATioN 

t;. 
Charles  H.  Moobe,  Superintendent. 


March  21, 1882. 

1.  A  company  of  another  State  organiied  for  ''ihsor- 
ing  lives  on  the  plmn  of  aasMsment  npon  surviving  mem- 
bers,*' without  limitation,  does  not  oome  within  the 
class  of  oompaniesproyided  /or  in  Saotion  8680  of  the  Re- 
vised Statutes.  That  section  doea  not  embrace  oomnan- 
ies  insurinff  the  Uvea  of  members  for  the  benefit  of  others 
than^heir  familiea  and  heirs. 

2.  The  supplementary  act  of  April  12,  ISSO  (77  O.  L. 
178),  does  not  enlarge  the  class  of  companiea  provided  for 
in  said  section,  but  merely  presoribeslhe  regulations  un- 
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der  which  tueh  oompftnies,  whether  domeetio  or  f  orelani 


uukj  do  bofliziees  in  the  Stftte,  end  tubjeota  them  to 
tional  tupervition. 

Mandamus. 

This  is  an  application  by  the  State  on  the  re- 
lation of  the  Fidelity  Mutual  Aid  Association,  a 
corporation  organized  under  the  laws  of  Pennsyl- 
vania, for  a  mandamus  against  Charles  H.  Moore, 
the  Superintendent  of  Insurance  of  this  State,  to 
require  him  to  issue  a  certificate  to  the  relator, 
to  the  effect  that  it  has  complied  with  the  laws 
(rf  this  State  ''  regulating  corporations,  compan- 
ies or  associations  organized  for  the  mutual  pro- 
tection of  it9  members  within  this  State." 

The  relation  shows  that  the  relator  was  organ- 
sanized  under  section  37  of  the  act  of  thetLegis- 
utture  of  Pennsylvania  approved  May  1st  lf76, 
which  is  averred  to  be  as  follows :  "Companies 
insuring  lives  on  the  plan  of  assessments  upon 
surviving  members  may  be  organized  in  the 
same  manner  as  provided  in  this  act  for  the  or- 
ganization of  mutual  fire  insurance  companies, 
and  the  provisions  of  the  act  to  which  this  is 
supplementary,  shall  not  apply  to  said  comnan- 
ies,  and  companies  heretofore  organized,  if  tneir 
business  is  transacted  in  accoraance  with  the 
provisions  of  their  respective  charters,  n^ether 
with  or  without  capital  stock,  guarantee  capital, 
or  accumulated  reserve,  in  lieu  of  capital  stock ; 
provided  however  that  each  of  said  companies 
shall  be  required  to  exhibit  an  annu^  state- 
ment to  the  insurance  department  which  shall 
be  published  in  the  annual  report  of  th^  insur- 
ance commissioner,  of  the  amount,  if  any,  of  its 
capital  stock ;  and  also  of  all  of  its  assets,  assess- 
ments and  liabilities,  and  to  answer  such  inter- 
rogjatories  as  the  insurance  commissioner  may  re- 

Suire,  in  order  to  acertain  its  character  ai^d  con- 
itipn.  For  this  purpose  the  said  commissioner 
may  at  any  time  institute  an  examination  of 
the  affairs  of  any  such  company,  as  is  provided 
in  the  case  of  mutual  insurance  companies,  by 
the  act  to  which  this  is  supplemental ;  pro- 
vided, also,  that  no  part  of  such  assessment  upon 
surviving  members  shall  be  applied  to  any  otner 
purpose  than  the  payment  of  d!eath  losses,  unless 
the  amount  intended  for  other  purposes  is  spe- 
cially stated  in  the  notice  o^  such  assessment 
and  the  object  or  objects  for  which  it  is  intended ; 
provided  nirther,  tnat  all  policies  or  certificates 
issued  by  said  companies  shall  state  that  the 
company  issuing  the  same,  is  not  required  by 
law  to  maintain  the  reserve  which  life  insurance 
companies  are  required  by  the  act  to  which  it  is 
a  supplement." 

The  scheme  and  mode  of  doing  buisiness  by 
the  company  is  determined  by  its  by-laws,  a 
copy  of  which  is  annexed  to  the  relation  and 
which  are  averred  to  be  still  in  force  and  to  gov- 
ern the  condition  of  its  membership.  Article 
one  is  as  follows :  "  The  object  of  tnis  associa- 
tion shall  be  to  secure  to  those  having  an  inter- 
est in  the  lives  of  deceased  members,  a  specified 
wink  of  money  by  assessment  on  surviving  mem- 
bers." 

''Art.  17.    An  assignment  of  a  membership 
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and  policy  of  insaranoe  shall  be  void  udImb  as* 
sentea  to  in  writing  by  the  president  or  treas- 
urer of  the  association." 

Bateman  &  Harper  and  E.  B.  Jewfttt  fo' 
plaintiff 

George  K.  Nash,  Attorney  General,  for  defend- 
ant. 

Wim,  J. 

The  relator  is  a  life  insurance  company,  organ- 
ized under  the  laws  of  the  State  of  Pennsylvania, 
and  the  question  raised  by  the  Attorney  General 
on  behalf  of  the  defendant  is,  whether  it  is  en- 
titled to  do  business  in  this  State  without  com- 
ing with  section  3604  of  the  Revised  Statutes.  • 
The  business  of  life  insurance  in  this  State  is 
regulated  by  statute.  These  reralations  are 
found  in  chapter  10  of  the  Revised  Statutes,  com- 
mencing witti  section  8687,  and  in  certain 
amendatory  a^ts. 

The  relator,  from  the  nature  of  its  organizer 
tion,  claims  to  be  exempt  from  the  operation  of 
section  3604,  and  to  be  entitled  to  carry  on  busi- 
ness in  the  State  under  section  3630,  and  section 
3630  e.  of  the  supplementary  act  of  April  12, 1880, 
77  O.  L.  181. 

The  character  of  the  company  or  aasocoation 
authorized  to  do  business  under  section  3630  is 
thus  described  in  the  section:  ''A  oolnpany  or 
association  may  be  organized  for  the  purpose  of 
mutual  protection  and  relief  of  its  members,  and 
for  the  payment  of  stipulated  sums  of  money  to 
the  families  or  heirs  of  the  deceased  members  of 
such  company  or  association,  and  may  receive 
money,  either,  by  voluntary  donation  or  contri- 
bution, or  collect  the  same  oy  assessment  on  its 
members,  ♦  *  ♦  *  •  ana  mch  association 
shfldl  not  be  subject  to  tne  preceding  sections  of 
this  chapter." 

It  is  companies  and  associations  of  this  char- 
acter alone  that  are  exempt  from  the  operation 
of  the  preceding  sections  of  the  act.  and  this  ex- 
emption is  allowed  on  account  of  the  limited  na- 
ture of  the  life  insurance  they  are  authorised  to 
assume,  being  confined  to  insurance  for  the  ben- 
efit of  the  families  and  heirs  of  members. 

The  exemption  is  not  enlarged  by  the  supple- 
mentary act  of  April  12, 1880,  already  referrea  to. 
Section  3630  a.  of  that  act  only  embraces  compan- 
ies or  associations  organizea  under  the  laws  of 
this  State  "for  the  purpose  of  doing  businesB  un- 
der the  provisions  of  section  3630,  or  for  the  pur- 
pose ok  doing  such  business  as  is  com^templated 
oy  said  section." 

The  object  of  the  act  is  to  prescribe  the  regu- 
lations under  which  such  companies  or  associa- 
tions may  do  business  and  to  subject  them  to  ad- 
ditionid  supervision. 

Section  3680  e.  of  the  supplementary  act  does 
not  enlaree  the  class  of  companies  or  associationcs 
but  merely  prescribes  what  such  companies  or 
associations,  organized  under  the  laws  of  any 
other  State,  shall  be  required  to  do  before  they 
are  permitted  to  do  business  in  this  State.  They 
are  required  to  comply  with  the  laws  of  this  State 
regulating,  like  companies  and  assoeiationB 


THE    OHIO   liAW   JOUKNAL. 


427 


eiiised  in  this  SUte,  and  obtain  from  the  super- 
tandent  of  insurance  a  certificate  of  such  com- 
pliance. 

The  statute  under  which  the  relator  is  organ- 
ised and  the  by-laws  under  which  its  business  is 
carried  on,  authorize  it  to  engage  in  the  business 
of  "  insuring  lives  on  the  plan  of  assessment  upon 
surviving  members,''  witnout  other  restrictions 
than  that  policy  holders  shall  have  an  interest 
in  the  lives  of  members. 

Companies  of  this  State  cannot  engage  in  the 
business  of  life  insurance  thus  unrestricted,  un- 
der section  8630  of  the  Revised  Statutes ;  nor  can 
companies  organized  under  section  .8687  to  in- 
surelives"on  the  mutual  or  stock  plan,"  without 
furnishing  security  for  the  assurea,  as  provided 
in  section^ 8693.  The  section  last  named  relates 
to  domestic  companies  organized  under  section 
8687 :  but  the  e<}uivalent  provision  applicable  to 
similar  companies  of  other  States  if  found  in 
section  8604. 

The  law  of  comity  which  the  relator  invokes 
in  support  of  his  application,  is  fully  satisfied 
when  foreign  companies  are  permitted  to  do  busi- 
ne»  in  this  State  upon  the  terms  prescribed  for 
domestic  companies. 

The  writ  must  therefore  be  refused. 

Oke^,  C.  J.  did  not  sit  in  this  case. 

[This  case  will  appear  in  37  0.  S.] 


♦  • » 


RECOVERY    ON    BOND    GIVEN    TO     DIS- 
CHARGE  WATERCRAFT. 


SUPREME  COURT  OF  OHIO. 


Jonathan  Hamilton 

V. 

John  P.  Merrill  and  A.  0.  Shepard. 


March  21,  1882. 

1.  No  recovery  can  be  had  od  a  bond  given  to  obtain 
the  dlflohaive  of  a  watercraft,  aeized  under  the  Watercraft 
Law  of  Ohio,  in  an  action  against  such  craft,  on  a  caose 
of  a  maritime  nature,  which  is  within  the  excluaiTC  admir- 
•lt\'  Jurisdiction  of  the  United  SUtee  Courto. 

i  Tlie  fact  that  the  owner  of  such  craft,  after  the  bond 
was  given,  defended  the  action  against  it,  on  the  merits, 
without  oMecting  to  the  Jurisdiction  of  the  court,  does 
not  estop  him  ana  his  sureties  from  pleading  such  want 
of  jurisdiction  in  an  action  against  Uiem  on  the  bond. 

llie  General  Bnell  v.  Long,  18  Ohio  St.  521,  followed  and 
apmoved. 

Krror  U>  the  District  Court  of  Gallia  County. 

On  the  8th  of  May.  1800,  plaintiff  commenced 
an  action  against  tne  Steamboat  R.  B.  Hamilr 
ton,  under  the  Watercraft  Law*  of  Oh i^  to  re- 
cover damages  for  sinking  the  plainti£rs  flat- 
boat  while  navigating  the  Ohio  Kiver. 

Upon  a  warrant  issued  in  that  action  the  boat 
was  seized  by  the  sheriff.  To  obtain  its  dis- 
charge, the  sheriff,  as  authorized  by  the  5th  sec- 
tion of  that  law  (1  S.  &  C.  264)),  took  a  bond 
from  defendants  in  the  usual  form^and  delivered 
the  boat  to  the  defendant,  Merrill,  as  master 
thereof. 

A  final  judgment  was  rendered  in  that  action 
in  fiivor  of'^the  plaintifl^  but  the  boat  was  not 
forthooming  to  satisfy  the  same;  hence  this  ac- 
tion on  the  bond. 


To  the  petition  there  was  a  demurrer  on  the 
ground  that  the  state  court  had  no  jurisdiction 
«n  rem  against  the  steamboat  and,  therefore,  as 
the  court  had  no  jurisdiction  of  the  action  in 
which  the  bond  was  given,  no  action  could  be 
maintained  on  the  bond.  On  error  to  this  court, 
it  was  held,  that  the  'judgment  in  the  action 
against  the  boat,  will  not  1^  held  void,  in  a  col- 
lateral action  on  the  bond,  for  want  of  jurisdic- 
tion, where  it  does  not  appear  that  the  judgment 
was  rendered  on  a  maritime  cause  of  action. 

Inasmuch  as  the  petition  on  the  bond  did  not 
show  the  natiiie  of  the  claim  on  which  the  ves- 
sel was  seized,  and  as  the  watercraft  law  had 
been  held  valid  as  to  claims  not  maritime,  the 
court  would,  until  the  contrary  was  shown,  pre^ 
surae  in  favor  'of  the  jurisdiction  of  the  court 
making  the  seizure.  The  demurrer  was  there- 
fore overruled.  Hamilton  v.  Merrill  and  Shep- 
ard, 26  0.  St.  11.  The  case  was  remanded  to  the 
common  pleas,  where  an  ai^iswer  was  filed  alleg- 
ing the  maratime  nature  of  the  original  cause 
of  action  and  the  absence  of  jurisdiction  of  the 
State  court.  It  further  averred  that  the  sherifE^ 
without  authority  of  law,  had  seized  the  steam- 
boat, and  that  the  owner  was  compelled,  in  order 
tooDtain  the  custody  of  his  property,  to  give 
this  bond. 

The  reply  admits  the  maratime  nature  of  the 
action,  but  in  avoidance,  alleges  that  the  bond 
was  taken  by  the  sheriff  at  the  request  of  the 
obligors,  to  obtain  possession  of  the  boat,  and 
that  Merrill  was  master  and  sole  owner,  and  as 
such  pleaded  to  that  action  in  the  name 
of  the  boat,  and  made  defence  to  the  merits 
without  objection  to  the  jurisdiction  of  the 
court,  hence  it  is  claimed  that  these  defendants, 
Merrill  and  Shenard,  are  estopped  from  object- 
ing to  the  jurisdiction  of  the  court  in  the  pres- 
ent action. 

A  demurrer  to  this  reply  has  been  sustained 
in  the  courts  below,  and  the  object  of  the  present 
proejeding  is  to  reverse  these  aecisions. 

Simeon  Nash,  for  plaintiff  in  error. 

T.  W.  Hampton  and  D.  B.  Hebard,  for  defend- 
ant in  error. 

Johnson,  J. 

It  is  conceded  that  the  cause  of  action  in 
which  the  steamboat  was  seized,  to  obtain  the 
discharge  of  which  this  bond  was  given,  was  of  a 
maratime  nature,  and  within  the  exclusive  cog- 
nizance of  the  United  States  Courts. 

This  being  so,  the  State  court  had  no  jurisdic- 
tion to  seize  the  property,  and  no  authority  of 
law  to  exact  the  bond  for  its  release. 

The  sole  ouestion,  therefore,  is,  are  the  obli- 
gors on  the  Dond  estopped  to  raise  the  question 
of  jurisdiction,  by  reason  of  the  facts  stated  in 
the  reply. 

The  acts  alleged,  as  creating  an  estoppel  are, 
that  Merrill,  who  was  sole  owner  of  the  boat, 
defended  on  the  merits  in  the  action  against  the 
the  boat  without  objecting  to  the  jurisdiction  of 
the  courts.  These  acts  were  all  after  the  bond 
was  given.    How  these  after  acts  can  vitalize  a 
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bond  which  the  court  had  no  authority  to  exact, 
it  is  not  easy  to  comprehend. 

It  was  not  a  voluntary  bond.  It  was  given  in 
invitumj  to  obtain  the  release  of  property.  As 
the  seizure  of  the  property  wa^  void  the  bond 
falls  with  it.  Giving  it  under  such  circum- 
stances could  not  confer  jurisdiction  on  the 
court,  over  the  subject-matter  of  the  seizure. 
Homan  v.  Brinkerhoof,  1  Denio  184;  In  the 
matter  of  Faulkner,  4  Hill  598. 

The  claim  is,  that  Merrill  by  defending  on  the 
merits,  in  the  original  action,  has  waived  his 
right  to  defend  in  this  action  on  the  bond,  on  the 
ground  that  the  court  was  without  juri^iction 
to  require  it.- 

We  regard  this  question  as  settled.  The 
Steamboat  General  Buell  v.  Lon^,  18  0.  St.  521. 

That  case  arose  before  the  decision  in  The  Bel- 
fast, 7  Wallace  764,  and  other  cases,  which  de- 
cided that  our  watercraft  law,  so  Car  as  it  related 
to  maratime  causes,  was  unconstitutional  and 
void. 

The  boat  was  seized  for  such  a  cause.  The 
defence  was  upon  the  merits,  in  the  courts  be- 
low, without  ODiection  to  the  jurisdiction  of  the 
State  court.  Alter  a  petition  in  error  had  been 
filed  in  this  court  by  the  craft  to  reverse  the 
judgment  rendered  on  the  merits,  a  new  assign- 
ment of  errors  was  idlowed,  and  then  for  the  first 
time  want  of  jurisdiction  was  set  up  as  a  ground 
of  reversal. 

This  court  held,  that  a  failure  to  plead  to  the 
jurisdiction  of  the  court  in  the  trial  court,  was 
no  waiver  of  the  objection  where  such  want  of 
jurisdiction  appeared  upon  the  record. 

In  the  opinion,  it  is  said  that  it  was  not  u  case 
where  the  court  had  jurisdiction  over  the  subject-^ 
matter  of  the  suit,  and  therefore  differs  from 
want  of  jurisdiction  over  the  person,  which  was 
a  personal  privilege  that  coulil  be  waived. 

If  a  defence  on  the  merits  in  the  original  ac- 
tion, without  objection  to  the  jurisdiction,  wa*M 
not  a  waiver  of  tne  right,  after  final  judgment, 
to  assign  it  as  error  and  obtain  a  Reversal,  for 
equally  cogent  reason  will  such  a  defence  be  no 
bar  to  an  answer  setting  up  want  of  such  juris- 
diction in  an  action  on  the  bond.  The  right 
to  do  so  is  equally  as  clear,  and  the  reasons  in 
support  of  it,  rest  on  stronger  grounds  than  the 
right  to  assign  it  as  error,  after  .final  judgment 
in  the  original  action. 

This  conclusion  is  supported  by  Vose  v,  Cock- 
roft,  44  N.  Y.  415,  which,  like  the  present, 
was  an  action  on  a  bond  eiven  to  obtain  the  re- 
lease of  a  vessel  seized  under  the  Watercraft  Law 
of  New  York,  which  its  own  courts  had  pro- 
nounced unconstitutional  in  The  Josephine,  39 
N.  Y.  19. 

In  Vose  v.'Cockroft  the  defence  was  upon  the 
merits,  as  to  the  liability  on  the  bond,but  there  was 
no  plea  to  the  jurisdiction,  as  there  ia  in  the  pres- 
ent case.  It  was  there  held,  that  the  proceeding 
under  which  the  vessel  was  released,  and  the 
bond  exacted  to  obtain  such  release,  were  void, 
and  that  the  owner  of  the  craft  had  the  right  to 
its  possession,  and  a  bond  given  to  obtain  such 


possession  was  not  voluntary,  but  was  obtained 
oy.  duress  and  illegal  compulsion. 

It  was,  however,  held,  that  as  no  plea  to  the 
jurisdjction  had  been  made  in  the  trial  court, 
and  as  the  court  of  appeals  had  no  authority  on 
review,  to  consider  questions  not  made  ana  de- 
cided in  the  court  in  which  the  judgment  was 
rendered,  the  obligors  on  the  bond  must  be 
deemed  to  have  waived  such  plea.  Here^  how- 
ever, the  want  of  jurisdiction  was  urged  in  the^ 
court  below,  first  b^  demurrer,  as  appears  in  25 
0.  St.  11,  and  again  by  answer,  to  wnich  the  re- 
ply under  consideration  was  filed. 

Counsel  for  plaintiff* are  mistaken  in  suppos- 
ing that  this  reply  is  sanctioned  by  the  decision 
of  Cockroft  9.  Vose,  14  WAllace  5,  or  that  the  de- 
cision in  that  case  conflicts  with  the  holding  of 
this  court  in  the  case  of  The  General  BuelL 
All  that  was  there   decided  was,  that  the  Su- 

S)reme  Court  of  the  United  Staties  had  no  iuris- 
liction  to  review  on  error,  under  the  25tn  sec- 
tion of  the  judiciary  Act,  the  decision  in  .44  N. 
Y.  for  the.reason  that  it  did  not  appear  from  the 
record  that  the  decision  of  the  State  court  was 
in  favor  of  the  validity  of  the  New  York  Water- 
craft  Law.  Hence  no  Federal  question  was  pre- 
sented on  the  record  and  the  writ  of  error  was 
dismissed.  The  remarks  of  Mr.  Justice  Miller 
in  dismissing  the  writ  were  simplv  to  show  that 
the  State  court  had  not  decided  that  the  State 
law  was  valid,  but  the  contrar]^,  and,  therefore, 
that  the  case  did  not  come  within  the  provisions 
of  the  25th  section  of  the  Judiciary  Act. 
Judgment  affirmed. 
[This  case  will  appear  in  37  O.  S.] 


3)ig^€<yt  of  ^eC4<yUM4^. 


PENNSYLVANIA. 


{Suqrreme  Onart,) 


Anoika  v.  Baton,  Cole  «fc  Burnham  Co.  January  2, 1882. 

Evidenee-'BatefU^Boyaltv,'--Where  tho  evidence  is 
Buoh  that  a  ooart  would  not  Buatain  a  verdict  that  aihould 
And  against  it,  it  ia  not  error  for  the  ooart  to  practioally 
rule  that  there  waa  no  disputed  question  of  fact  for  the 
Jury  to  determine,  instead  of  subinltting  the  eyidenoe  to 
the  Jury. 

While  the  patent  is  apparently  yalidyand  the  liomae^  is 
enjoyins  the  benefit  of  its  supposed  validity,  he  is  bound 
to  pay  ttie  stipulated  royalty,  and  oaonot  set  up  as  a  de- 
fense the  actual  invalidity  of  the  patent ;  but  when,  in 
addition  to  the  invalidity  of  the  patent,  by  reason  of  a 
prior  outstanding  patent  for  the  same  invention,  it  is 
shown  that  the  owner  of  the  prior  patent  is  asserting  hia 
exclusive  rights  tiierennder  bv  supplying  the  market 
with  the  patiBilted  article,  forbidding  all  interftranoe  on 
the  part  ox  others,  etc..  ana  the  licensee  under  the  inTaUd 
patent  is  deprived  of  the  enjoyment  of  the  monopoly  for 
which  he  contracted,  and  in  oonMderation  of  which  he 
agreed  to  pay  the  royalty,  he  may  defend  on  the  ffroand 
of  the  actual  failure  of  the  consideration. 


Wii^ON's  AppbaIi,    March  18, 1882. 

Undue  It^fluenee,^Where  the  chief  beneficiary  in  a 
wiU  was  the  confidential  adviser  of  the  testator,  and  was 
the  main  instrument  in  procuring  the  preparatioti  and 
execution  of  the  will,  he  will  be  requirea  to  prove  aflhrm- 
ativo*y  the  circumstaaoes  oonneoted  with  the  dimTsrln^  of 
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ibe  will,  that  the  testator  waslaborinff  under  do  mittaken 
ai^rehenalon  at  to  the  value  of  hw  property  and  the 
amoimt  he  was  giving  hie  confidential  adviser,  and  that 
saeh  gift  was  the  free,  intelligent  act  of  the  testator. 
^^  court  below  in  this  case  granted  an  issue  as  to  the 

anestion  of  undue  Influence,  an'd  refused  an  issue  upon 
iie  mMstion  of  testamentary  incapacity. 
Jlmiir  that  the  evidence  upon  the  latter  point  amounted 
to  more  than  a  sebUtUa. 

In  a  case  where  the  person  is  of  great  age,  sufn»ring- 
f rem  severe  illness  affecting  his  brain  and  vital  powers, 
and  where  an  investigation  of  a  charge  of  undue  influ- 
ence is  admittedly  essential,  it  Is  best  not  to  limit  the  in- 
vestigation to  that  one  matter.  Under  such  circumstaur 
ces  undue  influence  and  mental  incapacity  are  very 
doeely  interwoven. 


♦  ♦♦ 


KENTtJCKY. 


(Oourt  of  AppealB.) 


Fi«BBTWooD  V.  CoMMOMWBALTH.     January  5, 1882. 

1.  OtffiliMil  Law,^A  peace  oflicor  has  the  right  and  it 
Is  his  duty  to  arrest  one  who  is  committing  a  oreach  of 
the  peace  In  his  presence,  and  to  use  such  force  as  may  be 
necessary  to  efleot  the  arrest. 

2.  If  a  perbon  disturbing  the  peace  resists  a  peace  offi- 
cer, and  In  so  doing  kills  sfid  omcer,  he  is  guilty  of  mur- 
der if  he  knew  that  the  person  attempting  to  make  the 
arrest  was  an  ofRcer,  and  guilty  of  manslaughter  if  he 
did  not  know  it. 

8.  The  law  of  self-defense  as  applicable  to  rencounters 
between  private  persons,  does  not  apply  in  such  a  case, 
unless  the  person  resisting  the  arjrest  has  reasonable 
grounds  to  believe,  and  does  believe,  that  the  officer  is 
not  acting  in  good  faith  in  the  attempt  to  arrest ;  but  Is 
using  his  official  position  to  gratify  personal  feeling 
againiit  the  person  sought  to  be  arrested^  and  that  by  snl? 
mitting  to  arrest  he  will  be  In  danger  of  great  bodily 
harm  or  of  Iceing  his  life. 

COLORADO. 


{Sh^prHne  Qnart,) 

FiBBm  V,  Hkhry.    December  Term,  1881. 

flgofMfa  -OnuiUuUon  o/.— 43tatuteB  which  are  mmedial 
should  be  liberally  construed,  to  the  end  that  intention 
of  their  enactment  may  be  made  eflbetual.  Everything 
la  to  be  done  in  advancement  of  the  remedy  that  can  \Z 
conaisteBtly  with  any  construction  that  can  be  put  upon 
the  statute. 


I  PusBLO  A  Arkansas  Vallby  R,  R,  Co.  v.  Taylou 
MT  AU    December,  1881. 

■ 

1.  PubHe  PoHcf^Covenant  Void  as  Affains(,^The  con- 
dition in  a  covenant  to  a  railroad  company  that  the  latter 
•hall  not  build  a  side  track  to  its  main  line  in  a  given 
town,  is  against  public  policy,  and  void. 

2.  OnUra€€—Void  OmtidmUiorL-^nch  void  condition 
beins  embodied  in  a  contract  of  mutual  promises  which 
oouatitttte  mutual  consideration,  and  not  severable  from 
its  other  portions,  vitiates  the  entire  eontrsct  and  no  re- 
ooveiy  csa  be  hsd  upon  any  part  thereof. 


♦ » » 


NEW  YORK. 


{Oourto/AppealB.) 

Tbm  Pboflb  v.  O'OoNifaLL.    January  17,  188S. 

Jnaani^y—AtMMM.— Where  the  defense  of  Insanity  is 
Interposed,  the  burden  of  proof  as .  to  whether  the  acts 
oomplained  of  were  committed  by  the  prisoner  and 
wrbether  he  was  at  the  time  In  such  condition  of  mind  as 
to^  respopsible  fbr  them  is  upon  the  prosecutor.  He 
is  boimd  to  etntiafy  the  iivy  on  the  whole  evidence  that 
the  prisoner  was  mentally  responsible,  as  he  has  the 
AfBrmatlve  of  the  issue-to  the  end  of  the  trial. 

The  legal  presumption  that  ev^ry  man  Is  sane  Is  suffi- 
olent  to  sustain  thelatter  poin^t  until  evidence  to  the  con- 
Iwy  Is  given. 


Where  a  point  has  already  been  charged  in  aubstance 
it  is  not  error  for  the  court  to  refuse  to  again  charge  it. 


Mead  v.  Stbatton  et  al.    January  17,  1882. 

Civil  Datnape  ilc<.— Plaintiff 's  husband  wentto  defend- 
ant's hotel,  drank  several  times  and  became  so  intoxi- 
cated that  DC  had  to  be  helped  into  his  buggv.  He  was 
found  dead  witli  his  knee  caught  under  the  foot  bar  and 
his  head  between  the  wheel  and  the  wagon  so  that  it  had 
been  beaten  by  the  spokes  and  otherwise  injured.  HM, 
Thatan  action  to  recover  for  loes  of  support  *  could  he 
maintained ;  that  the  statute  was  designed  to  embrace 
all  injuries  produced  by  the  intoxication  and  which 
legitimately  resulted  therefrom. 

Delbndiint,  S.,  managed  the  hotel  and  his  wife  owned 
it  and  lived  there  with  her  husband  and  attended  to  the 
domestic  arrangements.  The  evidence  tendM  to  show 
that  she  knew  that  her  husband  sold  intoxicating  liquors. 
Hfld,  That  it  wi^- for  the  Jury  to  determine  whether  she 
knew  the  building  was  used  for  such  purposes;  that  it 
could  not  be  said  as  mstter  of  law  that  the  husband  was 
in  possession  and  that  the  wife  was  relieved  irom  liabil- 
ity as  an  owner  who  had  no  knowledge  of  the  sale  of  liq- 
uors; that  it  was  immaterial  whether  the  strict  relation 
of  landlord  and  tenant  existed  between  them  if  she  per- 
mitted him  to  occupy,  with  knowledge  that  he  was  en- 
gaged in  such  sales,  and  that  the  fact  that  the  ownership 
and  possession  commenced  before  the  statute  was  passed 
did  not  relieve  her  from  liability. 


Thob.  Swan  v.  The  People.    December,  1881. 

AborHtm—Emdenee.—Where  an  abortion  is  committed 
in  one  county  and  death  results  therefrom  in  another, 
an  indictment  therefor  may  be  brought  in  the  latter 
county. 

On  tlie  trial  of  an  indictment  for  abortion  a  witness 
was  allowed  to  testify  as  to  statements  made  in  his  pres- 
ence, which  gave  him  the  imprcMion  that  the  prisoner 
iiad  attempted  to  produce  al)ortion  on  other  occasions. 
Held,  Error. 


<♦■♦-♦> 


SUPREME  COURT  RECORD. 


[New  cases  lilcd  since  last  report,  up  to  March  27,  1882.] 


1085.  The  Dclphos  Paper  Co.  v.  Ferdinand  J.  King. 
Error  to  tlio  District  Court  of  Van  Wert  County,  Saltz- 
oaher  A  Qleurv  for  plaintiff;  Richie  A  Richie,  H«  G. 
Richie  and  James  McKenzie  for  defendant. 

1086.  Isaac  BurkUart  v,  Wesley  Tenpenning.  Error— 
Reserved  in  the  District  Court  of  Williams  County.. 
Kent,  Newton  ^Pugsley  for  plaintiff. 

1087.  John  Wagner  v.  New  York  Chicago  A  St.  Jjouifr 
Railway  Co.  Error  to  the  District  Court  of  Cuyahoga 
County.  J.  W.  Heisiey  for  plaintiff;  Estop,  DickAy  <fc 
Squire  for  defendant. 

1088.  J.  H.  Devereux,  Receiver  e.  Stella  M.  Hart.  Er- 
ror to  the  District  Court  of  Trumbull  County.  Adams  A 
Russell  and  L.  C.  Jones  for  plaintiff ;  Hutcbins  A  Tuttra 
and  Harrison  for  defendant. 

1089.  Louis  Woodmansee  v,  Hannah  Woodmansee  et 
al.  Error  to  the  District  Court  of  Belmont  County.  Wm. 
Okey  and  others  for  plaintiff;  D.  D.  T.  Cowen  A  Son  for 
defendants. 

1000.  B.  F.  Stahl  t^.  Silas  Idleman.  Error  to  the  Dis- 
trict Court  of  Marion  County.    B.  F.  SUhl  for  plaintiff. 

JiOOl.  Catharine  Meyers  v.  John  J.  Myers.  Error  to  the 
District  Court  of  Wood  County.  Cook  A  Troup  for  plaint- 
iff ;  F.  A.  Baldwin  for  defendant. 


■♦-•-#■ 


SUPREME  COURT  ASSIGNMENT. 


FOR  OBAIi  ABOUlf KNT. 

April  12th— No.  40.  W.  H.  Crablil  Ex'r  ».  Nancy 
Msrsh.    Error  to  the  District  Court  of  Clark  County. 

April  20th— Julius  C.  Bowen  et  al.  v.  C.  L.  Bowen  et.al. 
Error  to  the  District  Court  of  Washington  County. 
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SUPREME  COURT  OP  OHIO. 


Hon.  JoHK  W.  Okxt,  Chiefs  Justice;  Hon. 
WiLUAX  Whitb,  Hon.  W.  W.  Johnson,  Hon. 
Obo.  W.  McIlvains,  Hon.  Nicholas  Longwobth, 
Judges. 

faesdaj,  March  28,  1882. 

,      GENERAL  DOCKET. 

Ho.  M.  Detroit  Fire  A  Marine  Ins.  Co.  «.  Oommerciel 
Matml  Ina.  Oo.  Error  to  the  Diatriet  Court  of  Cuyahoga 
Ooimty. 

LoNOWoam,  J.,  HeUi: 

Where  an  insaranoe  oombany,  after  hayins  taken  a 
risk  and  leinsored  in  anmher  company  to  mdemniiy 
Uaellagainatloeson  iU  policy,  diechama  ita  liabiUty 
hyihe  payment  of  a  less  ram  than  that  for  which  the  or- 
iginsi^  uisoranoe  was  effected,  the  enm  ao  paid  by  it  will  be 
taken  as  the  amount  of  damage  austainea,  and  the  meaa- 
nre  tH  indemnitr  to  be  reooyered  from  the  reineurinff 
oomfMiny ;  proTided  each  sum  is  within  the  amount  of 
theTeinsnranoe  poli<7,  and  does  not  exceed  the  amount 
Of  aeCusl  loss,  and  auch  policy  containa  no  condition  for 
ymraih^  loaa  or  limiting  liabiUty. 

Judnient  aflirmed. 

ei»  BtenbenyiUe  v,  Culp.  Error  to  the  District  Court 
of  Jeflbrson  County. 

LoNOWOBTR,  J.,  JTetd : 

A  police  offlcer.  auapended  from  office,  by  the  mayor 
of  a  eity,  under  toe  authority  granted  by  aeca.  121  and  211 
of  the  Municipal  Code  (SS  O.  X.  170  and  184),  is  not  entitled 
to  wages  during  the  period  of  such  auapenaion,  notwith- 
atsndmg  the  council  afterward  dedarecf  the  caoae  of  ana- 
pension  inauAcient. 

Jndnient  reveraed. 

IS.  llie  Marietta  A  Cincinnati  Railroad  Company  aa 
reoEganiaed  v.  The  Weatern  Union  Telegraph  Company 
et  aL    Error  to  the  Diatrict  Court  of  Hamnton  County. 

McIlvainx,  J.    HUd  : 

I.  A  railroad  company,  haying  a  line  of  telegraph 
polea  and  wire,  granted  to  a  telegraph  company,  the  prfy- 
liege  of  placing  another  wire  on  tne  polea  "for  general 
telegrapliic  correapondence,"  and  of  eatabliahing  tele- 
graph atationa  at  poipta  along  the  line  aa  it  might  think 
proper,  but  reaerying  to  the  grantor  all  locallelegraph 
Duaaness,  "it  being  underatood^  and  agreed  between  the 
partfea,!'  that  the  telesraph  company  ahould  be  entitled 
only  to  the  boaineaa  or  aending  auch  meaaagea  aa  might 
be  rsfoeiyed  at  any  of  ita  atationa  deatined  for  atationa  on 
ether  telegraph  linea  connected  at  pointa  where  it  had 
atationa,  or  auch  meaaagea  as  might  be  receiyed  from 
othet  linea  connected  at  pointa  where  it  had  atationa  dea- 
tined for  ita  atationa,  or  other  linea  connected  at  pointa 
where  it  had  atationa,  with  a  further  agreement  for  pro- 
ration as  to  buaineaa  re-telegraphed  between  the  partiea : 

Hddf  1.  The  right  acquired  by  the  telegraim  com- 
pany in  the  buaineaa  of  the  line,  other  than  load  buai- 
neaa^ waa  not  exolusiye.  2.  The  railroad  company  waa 
not  precluded  from  'pisdng  another  wire  upon  ita  polea 
either  for  ita  own  nae  or  the  use  of  another  party. 

X  Equity  will  not  compel  apecific  performance,  where 
the  beneiita  ofthe  contract  cannot  be  realized  in  accord- 
aaoa  with  ita  terma.  Hence,  where  a  railroad  company, 
haying  a  line  of  telegraph,  nanta  the  uae  of  ita  polea  to 
a  telegraph  company  on  certain  oonditiona  and  atipula- 
tionaln  myor  of  the  grantor,  which  are  ultra  virea^  an  in- 
junction will  not  be  granted  whereby  the  grantor  will  be 
required  to  perform  other  atipulationa  maae  in  oonaider- 
atum  of  aucn  yoid  atipulationa. 

Judgment  reyersed  and  petition  diamiaaed. 

Wnlte,  J.  concurred  in  the  Judgment  on  the  ground 
atated  m  the  aecond  propoeition. 

10S7.  John  Warner  e.  The  N.  Y.  C.  A  St.  L.  Railway 
Co.    Error,  to  the  Diatrict  Court  of  Chyahoga  County. 

Johnson,  J.    HeUl : 

1.  In  prooeedinga  by  a  corporation  to  appropriate  pri- 
yate  property,  there  muat  be  a  judgment  confirming  the 
yeidict  of  the  Jury,  before  the  corporation  ia  entitled,  by 
a  depoait  of  the  amount  of  auch  yerdict,  to  poaaeaaion  of 
ths  property  appropriated. 

2.  It  ia  witbln  the  appellate  Juriadiotion  of  the  au- 
preme  eourt  to  aUOfw  a  temporary  injunction  where  it 


appears  thai  defendant  is  doing  or  thrsstens  to  do  sets 
re^Mcting  ths  sul^set  of  sn  aeuoBpendlngy  tending  to 
render  the  Judgment  ineflbetual.  (Yeoman  e.  Lesley,  SS 
Ohio  St.  416  fouowed  end  approyed.) 

S.  So  where  the  relief  eought  in  the  court  below  was 
an  injunction  which  was  rnuaed,  and  on  error  to  tbla 
court  the  Judgment  ia  reyersed  for  such  reftisal,  this 
court  may,  in  Ihe  ezerdss  of  its  appellate  Jurlsdietiofi, 
proceed  to  render  the  Judgment  which  the  court  below 
should  bays  rendered. 

Judgment  reyersed  snd  injunction  granted  until  final 
termination  in  the  probate  court  ofthe*  prooeedinga 
there  pending  to  appropriate  a  right  of  way  oyer  the 
plaintuf  'a  property. 

28.  The  Scioto  Valley  RaUway  Oo.  v.  Dayid  Ijiwrsnee 
6t  al.    Error  to  the  District  Court  of  Scioto  County. 

Wbitx,J.    HeUi: 

1.  Where  the  conatruction  of  a  railroad  in  a  atreet  of  a 
dty,  will  work  material  injury  to  the  abutting  property, 
such  conatruction  may  be  enjoined,  at  the  anit  of  Ine 
owners,  until  the  right  to  conatruct  auch  road  in  the 
atreet  ahall  firat  be  acquired,  under  prooeedinga  Inatl- 
tuted  against  auch  owners  Sa  raquissd  oy  law  for  ths  i^ 
propritUion  of  priyate  property. 

2..  In  auch  case  it  la  Immaterial  whether  the  fee  is 
yested  in  the  dty  or  in  the  abutting  ownera,  ao  long  aa  it 
ia  held  upon  tne  aame  defined  uaea.  Railway  Oo.«. 
CumminsyilleJH  Ohio  S.  624)  approyed  and  foUowed. 

Judgment  amfmed. 

42.  Elisibeth  Lafferty  and  othera  «.  Willie  Sliinn  and 
othera.    Error  to  the  Diatrict  Court  of  Adama  County. 

Okxt,  C.  J. 

1.  The  prpyiaion  in  the  code  of  dyil  procedure  aa  re> 
yiaed  in  1878,  by  which  the  period  within  which  a  pro- 
ceedings in  error  may  be  commenced  ia  reduced  from 
three  to  (t90  years  (Code  of  1868,  f  623 ;  76  Ohio  L.  806,  {  90; 
Rey.  State.  {  6728).  doea  not  apply  to  Judsmenta  whidi 
had  been  renderea  when  the  act  ox  1878looK  effect,  but  by 
force  of  the  act  of  1806  (8.  A  S.  1)  the  period  of  three  yeara, 
preacribed  in  aection  628,  Koyema  aa  to  thooe  Judgmenta. 

2.  Where  a  demurrer  u>  an  anawer  is  austained,  but 
no  judgment  ia  rendered  or  order  made  whidi  la  defi- 
nitiye  in  ita  character  until  a  aubaequent  term,  the  time 
within  which  a  proceeding  in  error  may  be  commenced 
by  the  defendant  muat  be  computed  from  the  date  of  the 
final  judgment  or  order. 

3.  Where  an  action  ia  brought  under  the  code  of  dyil 

Erocedure  for  the  partition  of  real  estate,  and  the  admin- 
itrator  of  the  anceotor  from  whom  the  eatate  dewcended 
to  the  peraona  aaking  for  partition  ia  made  a  defendant, 
and  filea  a^i  anawer  and  croaa-petition  aetting  forth  that 
it  ia  neceaaary  to  sell  auch  property  for  the  purpose  <tf 
paying  the  deota  of  auch  anceator,  and  aaking  Ibr  an  or> 
der  of  Bale,  auch  adminiatrator  ia^  upon  proper  ahowing, 
entitled  to  auch  order  of  aale,  and  atatutea  of  liraitatlona 
haye  no  application  in  fayor  of  auch  heira.  Taylor «. 
Thorn,  28  Ohio  St.  660,  followed. 

Judgment  reyersed. 

87.  Fhcanix  Inaurance  Co. «.  Robinaon  Prieat,  adminis- 
trator, Ac.  Error  to  the  Diatrict  Court  of  Aahland  County. 
Judgment  affirmed.    There  will  be  no  further  report. 

41.  Edward  A.  Bratton  «.  Edward  D.  Dodge  et  al.  Er- 
ror to  the  Diatrict'Court  of  Vinton  County.  Judnient 
reyeraed,  and  Judgment  rendered  in  fliyor  of  plaint- 
iff in  error,  and  cauae  remanded  to  the  court  of  common 
pleaa  for  an  acoount.    There  will  be  no  further  report. 

68.  The  Qennan  and  Engliah  Reformed  O>ngregatloa 
of  Zion'a  Church  Ac  v.  The  Eyangelieal  Lutheran  Churdi 
Error  to  the  Diatrict  Court  of  Solmea  County.  Judg- 
ment of  the  diatrict  court  reyeraed,  and  the  court  pro- 
ceeding to  render  the  Judgment  the  diatrict  court  ahould 
haye  rendered,  order  the  appeal  to  be  diamiaaed  on  au- 
thority of  Barger  v.  Cochran,  16  Ohio  St.  460.  There  wUl 
be  no  further  report. 

811.  Samuel  Brown  v.  John  R,  Brown.  Error  to  the 
Diatrict  0>urt  of  Franklin  County.  Diamiaaed  1^  plaint- 
iff in  error  and  at  hia  oosta. 

MOTION  DOCKET. 

61.  CharleaE.Fiaho.(ntyofColumbua.  Motion  to  dla> 
miaa  cauae  688  on  the  General  Docket.    Motion  sustained. 

62.  John  Wagner  «.  New  York,  Chicago  an^QSt.  Louis 
Railway  Co.  Motion  for  injunction  in  cauae  No.  1067,  on 
the  General  Docket.  Motion  dlapooed  of  by  the  diapoal- 
tion  of  the  cauae. 

The  court  will  take  a  recess  on  Saturday  the  lat  day  of 
April  next  until  Monday  April  10th,  hence  there  wtu  bo 
no  examination  of  appllcanta  for  admission  to  the  bar  In 
April.     [Rep.] 
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Ohla  l^^aw  Jountaf* 


COLUMBUS,  OHIO,     :        :     APRIL  6,  1882. 

AS  TO  RIGHT  OF   OUTSIDE   PARTIES  TO 

EMPLOY    COUNSEL  IN   BEHALF    OF 

THE  STATE  IN  CRIMINAL  CASES. 


Athens,  0.  March  31, 1882. 
Editors  Ohio  Law  Journal  : 

I  have  waited  quietly  to  hear  further  from 
some  one  who  sustained  the  ruling  of  the  Court 
of  Common  Pleas  in  Vinton  County,  at  its  Jan- 
uary term,  in  the  case  of  The  State  of  Ohio  v.  6. 
Oilman,  in  which  the  learned  judge  decided 
against  the  right  of  a  prosecuting  witness  in  a 
criminal  case,  to  employ  attorneys. 

At  the  argument  it  was  claimed  that  the  Su- 
preme Court  of  Ohio  had  decided  the  very  ques- 
tion, and  that  it  had  held  that  the  court  had  dis- 
cretion to  permit  outside  counsel  to  so  appear* 
even  though  the  court  had  already  appointed  an 
assistant. 

The  court  in  Vinton  County  held,  that  the 
court  having  assigned  one  attorney  to  assist  the 
State,  its  power  was  exhausted,  and  that  it 
would  be  error  to  allow  another,  even  though  re- 
quested by  the  prosecuting  attorney,  and  no  ex- 
tra charge  to  the  county  was  to  be  made. 

Some  one  from  Steubenville,  and  Prof  Aldrich, 
of  Columbus,  sustained  the  court  in  Vinton  with 
expressions  of  their  opinion. 

Having  stated  to  the  court  in  Vinton  that  the 
question  had  already  been  decided  in  Ohio,  I 
have  felt  called  upon  to  make  diligent  search  for 
the  opinions. 

Judge  Walker,  of  Logan  County,  has  been 
kind  enough  to  cite  the  case  and  I  have  it  before 
me.  The  question  was  made  in  the  case  of  Ba- 
sil Bailey  v.  The  State  of  Ohio.  Error  to  the 
Court  of  Common  Pleas  of  Logan  County,  Ohio. 
It  appears  by  the  bill  of  exceptions  in  that  case, 
filed  in  the  Supreme  Court,  January  15,  1878, 
that  on  the  trial  of  the  defendant  in  the  court  of 
common  pleas*  *' Thereupon,  John  A.  Price, 
William  H.  Martin,  W.  W.  Beatty  and  William 
Lawrence,  attorneys  of  this  court,  but  neither 
one  of  them  being  Prosecuting  Attorney,  nor 
assistant  Prosecuting  Attorney,  nor  in  any  man- 
ner appointed  by  the  court  or  otherwise  assistant 
Prosecuting  Attorney,  with  consent  and -acqui- 
escence of  the  said  Duncan  McLaughlin,  Prosecut- 
ing Attorney,  took  part  in,  and  aided  in  conduct- 
ing the  said  trial,  and  in  the  examination  and 


cross-examination  of  witnesses  who  gave  their 
testimony  on  the  said  trial,  to  all  which  participa- 
tion and  interference  the  defendant,  by  his  coun- 
sel, then  objected,  and  protested  against  the  same. 
But  the  court  overruled  said  objection  and  per- 
mitted said  persons  to  participate  in  the  trial  of 
said  case,  and  in  the  examination  and  cross-ex- 
amination of  the  several  witnesses  who  testified 
therein,  to  all  of  which,  the  defendant,  by  his 
counsel,  then  excepted.'* 

Messrs.  West,  Walker  &  Kennedy,  filed  their 
motion  in  the  Supreme  Court  for  leave  to  file  a 
petition  in  error,  in  said  cause,  to  reverse  the 
judgment  and  sentence  of  the  common  pleas. 
The  assignment  of  error  is  as  follows: 

"The  record  shows  that  persons  other  than 
the  Prosecuting  Attorney,  were  permitted  to  ob- 
trude themselves  into,  and  to  take  part  in  the 
trial  of  said  case  against  the  protest  of  the 
prisoner." 

Hon.  Wm.  Lawrence  and  others  argued  for  the 
Slate,  and  cited  an  unbroken  line  of  authority 
in  support  of  their  position. 

The  Supreme  Court  held,  there  was  no  error  in 
the  ruling  of  the  court  of  common  pleas,  and  re- 
fused to  allow  a  petition  in  error  to  be  filed. 

In  this  district.  Judges  Guthrie,  Knowles  and 
Bradbury,  had  each  held  the  same  way  before 
this  decision. 

Thus  it  will  be  seen  that  I  was  right  in  my 
statement  that  the  ruling  in  Vinton  County 
was  "  unsupported  by  law,  precedent  or  common 
sense,"  and  I  now  add,  "  in  plain,  and  flagrant 
defiance  of  the  decision  of  the  Supreme  Court." 

G. 


'♦-♦- 


NEW  BOOKS. 


The  Law  of  Convbyancino.— A  treatise  on  the  Law  of 
Ck>nvexanciDg.  By  W.  B.  Martindale  Esq.,  St.  Louis. 
W.  H*  Stevenson,  Law  Publisher  and  publisher  of  the 
Central  Law  Journal.  1SS2,  Pp.  LXI,  68 ;  Prioe  |6.00 
net. 

We  are  inclined  to  think,  after  examination  of 
the  general  scope  and  plan  of  the  work  before  us 
that  it  stands  alone  in  supplying  to  the  profes- 
sion, and  indeed  to  all  who  have  aught  to  do 
with  real  .estate  and  real  estate  titles,  what  is 
popularly  denominated  ^'a  want  long  felt." 
There  is  no  book  extant,  to  our  knowledge,  that 
deals  with  all  the  contingencies  of  acquiring  and 
conveying  titles  to  real  estate  in  so  thorough 
and  satisfactory  manner  as  does  this  new  publi- 
cation. The  author  understands  the  subject; 
that  much  is  evident  from  the  arrangement  and 
manner  of  treatment  of  its  various  phases.    H' 
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is  also  well  versed  in  the  law  of  real  property 
which  is  manifest  from  the  aptness  and  volume 
of  his  citations.    The  Summary  of    Contents 
shows : 

Title  t.  Purchase  Deeds.  Subheads. — Oenr 
erai  Requisites  of  Deeds  ;  fhmuU  Parts;  Execution  of 
Deeds ;  and  their  Acknowledgment  and  Registration. 

Title  II.  Leases.  Subheads — Leases  in  Oen- 
eral;  The  formal  parts  of  a  Lease;  The  Execution^ 
Asstgnment  and  Determination  of  Leases, 

Title  III.  Mortgages.  Subheads.— 37i«  Na- 
ture and  History  of  Mortgages  ;  Form  and  Requi- 
sites of  Mortgage;  Assignments,  and  of  Purchasers  of 
Equity  of  Redemption;  Redemption^  Payment  and 
Discharge;  Foreclosure. 

Title  IV.  Wills.  Subheads.— I%e  General 
Requisites  of  a  Valid  Devise;  Revocation  and  Re- 
publicatum  of  Wills  ;  The  Probateof  Wills  and  their 
Registration;  The  Construction  df  Wills.  To  each 
subhead  an  entire  chapter  is  devoted. 

It  will  be  seen  that  the  work  is  comprehen- 
sive, and  so  far  as  our- examination  has  gone,  it 
is  as  thorough  as  comprehensive.  The  mechan- 
ical execution  does  credit  to  the  C.  L.  J.  office;' 
and  talcen  altogether  the  book  should  and  no 
doubt  will  find  great  favor  and  a  large  sale; 


AMERICAN  DECISIONS,  VOL.  XXXIL 

Another  step  in  the  accomplishment  of  a  great 
work  has  been  achieved  in  the  issuance  of  this 
volume.  The  standard  case  law  of  the  country 
has  been  brought  up  to  1839,  twenty-two  vol- 
umes of  the  Reports  having  been  drawn  upon 
and  condensed  into  one. 

We  find  important  and  valuable  treatises  .and 
compilation  of  the  following  subjects: 

The  Territorial  Limit  of  the  Jurisdiction  of 
Courts  of  Admiralty,  page  54-68. 

Servitude  to  Receive  Flow  of  Water,  120-167. 

Enforcement  of  Contracts  because  of  Part  Per- 
formance, has  no  existence  at  Law,  128-181. 

When  judgment  against  Executor  or  Admin- 
istrator concludes  the  Sureties,  197-204. 

Conditions  in  Devise  of  Land,  241-248. 

Adultery,  284r-290. 

Covenants  for  Title,  850-856. 

Injunction  to  prevent  .Nuisance,  412-417. 

Power  of  Common  Carrier  to  Limit  bis  Liabil- 
ity, 465-507.  (These  principal  cases — ^two— and 
notes  are  alone  worth  the  price  of  the  volume.) 

The  Entirety  of  Judgments,  608-907. 

The  volume  is  a  credit  to  the  editor,  Mr.  Free- 
man, f^nd  the  publisher^  Messrs.  A.  L.  Banoroft 
A  Ca,  San  Francisco,  CaL 


UNITED  STATES  COURTS  REPORTS,  VOL.  1. 

Reporla  of  Omss  Aqiaed  and  Deleniiliiad  In  tlie  Glrenit 
and  Distriot  Courts  of  the  United  States  I6r  the  Sixth 
Jadlolal  drealt.  By  Wif.UAM  Sbabot  Fuprar  of  the 
Memphis  Tsnn.  Bar.  IS81.  OsUsghan  A  Oompaay, 
Ohieago.  ni.    Pp.  XU,  eSi. 

While  this  book  is  not  strictly  a  late  work  we 
have  but  recently  had  opportunity  to  examine 
it.  The  cases  reported  are  valuable  so  far  as  they 
go  and  the  mechanical  execution  of  the  work  is 
excellent.  A  few  errors  however  have  found 
their  way  into  Axe  information  v<dunteered  by 
Mr.  Flippin,  in  his  list  (^judges  <tf  the  courts  he 
claims  to  represent  as  ^  Reporter,"  an  office  the 
existence  and  duties  oS  which  are  not  generally 
understood.  In  the  Ohio  list  Mr.  Flippin  be- 
stows the  ermine  of  the  U.  S.  District  Court  upon 
Benj.  Tappan,  who  he  says  was  commissioned  in 
1833. 

Benj.  Tappan  was  never  a  U.  S.  District  Court 
judge,  ile  was  a  U.  S.  Senator  and  a  common 
pleas  judge,  but  is  entitled  to  no  place  in  Mr. 
Flippin's  list.  The  "  Reporter  "  has  omitted  the 
noblest  Roman  of  them  all.  Judge  Humphrey 
H.  Leavitt  of  Steubenville,  O.,  one  of  the 
most  eminent  and  distinguished  of  an  ex- 
ceptionally strong  cotemporaneous  Beflch. 
Judge  Leavitt  was  appointed  in  1888  by  General 
Jackson,  and  served  until  1871,  when  he  retired. 
His  retirement  was  the  occasion  of  a  banquet 
tendered  him  by  the  .Cincinnati  Bar«  which  was 
one  of  the  notable  events  of  that  year.  The  book 
likewise  contains  a  finely  written  memorial 
sketch  of  the  late  Judge  Trigg  of  Tenm 


SAWYER'S  U.  8.  COURT  RBP0RT8,  VOL.  VL 

By  L.  &  S.  Sawtbb,  Bbo.    ISSa.    San  FnuMisoou   A.  L» 
Banoroft  A  Oo.,  PabUsheia. 

We  acknowledge  the  receipt  of  this  volome  in 
which  many  cases  of  valne  and  importance  are 
reported  from  the  U.  S.  District  and  Circuit 
Courts  of  the  {Tinth  District,  as  decided  daring 
1879  and  1880.  Messn.  Bancroft  &  Co.  sustain 
their  usual  high  reputation  as  first  dass  artists 
in  book  making. 
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APPROPRIATION    BY     RAILWAY     COM- 
PANY— INJUNCTION. 


SUPREME  COURT  OF  OHIO. 


JoHjf  Waoner 
t;. 
Tbs  Nbw  York,  Chicago  and  St.  Louis  Rail- 
way Company. 


March  28, 1882. 

1.  In  prooeedinga  by  a  oorporation  to  appropriate  pri- 
vate property,  there  miut  be  a  Jadgment  oonfirming  the 
verdict  of  the  Jury,  before  the  oorporation  ie  entitled,  by 
a  deposit  of  the  amount  of  snoh  verdict,  to  poeeeiiion  of 
the  property  appropriated. 

2.  It  is  within  the  appellate  Jurisdiction  of  the  su- 
preme court  to  allow  a  temporary  iniunotion  where  it 
appears  that  defendant  is  ooing  or  threatens  to  do  acts 
respecting  the  subject  of  an  acuon  pending,  tending  to 
render  the  Judgment  ineifeotuaL  (Y%oman  v,  Lesley,  86 
Ohio  81. 416  fouowed  and  approved.) 

8.  So  where  the  relief  sought  in  the  court  below  was 
an  injunction  which  was  ruused,  and  on  error  to  this 
court  the  Judgment  is  reversed  for  such  reftisal,  this 
court  nlay,  in  the  exerdse  of  its  appellate  Jurisdiction, 
proceed  to  render  the  Judgment  wnlch  the  court  below 
should  have  rendered. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

This  was  an  action  in  the  common  pleas,  to 
enioin  defendant,  a  railroad  oorporation,  from 
taxing  possession  of  land  belonging  to  plaintiff 
and  constructing  a  railroad  thereon,  without 
having  first  acquired  the  right  thereto  by  appro- 
priation or  otherwise. 

The  facts  are,  that  the  corporation  defendant 
filed  its  petition  aminst  Wagner  the  present 
plaintiff,  on  the  80th  of  August,  1881,  for  the 
purpose  of  appropriating  the  land  described  in 
that  petition;  that  on  the  26th  of  November, 
1881,  the  jury  in  the  case  rendered  a  verdict  as- 
sessing the  plaintiff's  damages  for  his  lands  at 
t27,100;  that  on  the  28th  day  of  November,  the 
company  filed  its  motion  for  a  new  trial  ^  that 
on  tne  12th  of  December  the  company  paid  into 
the  probate  court  the  sum  of  t27,l00  the  amount 
awarded  by  the  jurv ;  that  on  the  17th  of  Dect 
ber,  five  days  after  having  paid  the  amount  int*. 
ooart,  and  while  the  plaintiff  was  still  in  poe- 
session  of^  his  lands,  defendant  entered  thereon 
and  made  one  large  excavation  therein  to  erect 
a  pier  for  the  support  of  its  railroad ;  that  on  the 
19th  of  December,  two  days  after  that,  the  plaint- 
iff filed  in  the  piobdte  court  his  proofs  of  the  en- 
try of  the  defendant  on  his  lands,  and  its  proceed- 
ings thereon,  and  of  his  written  demand  for  the 
payment  to  him  of  the  moneys  assessed  by  the 
jury :  that  on  the  23d  of  December  the  defend- 
ant nled  in  said  court  written  objections  to  the 
payment  of  the  sum  of  $27,100  to  the  plaintiff; 
that  oh  the  24th  of  December  the  probate  court 
heard  the  parties,  granted  the  motion  for  a  new 
trial,  set  aside  the  verdict  and  overruled  the 
plaintiff  *s  demitnd  for  the  money,  and  that  no 
nirther  proceedings  have  been  had  in  the  case ; 
that  the  defendant,  on  the  24th  <rf  December,  de- 
sisted from  further  onerations  upon  the  lands, 
and  the  plaintiff  is  stifi  in  the  possession  cf  them. 


Then  he  sets  forth  what  property  he  has  there, 
etc.,  and  avers  that  the  corporation  is  insolvent, 
that  its  property  is  encumbered  to  an  extent 
greater  than  its  value,  and  that  if  the  company 
or  its  agents  are  not  restrained  they  will  commit 
irreparable  injury  upon  the  premises,  and  that 
he  has  no  adequate  remedy  at  law.  He  there- 
fore asks  that  "on  the  final  hearing  of  this  action 
the  defendant,  its  contractors  and  agents,  may 
be  enjoined  from  taking  possessioti  of  said  prem- 
ises, and  constructing  or  operating  its  railroad 
thereon,  and  that  they  be  m  the  meantime  re- 
strained therefrom. 

There  is  an  amendment  to  the  petition  which 
is  filed  by  consent,  but  which  does  not  vary  what 
was  stated  before  oy  the  plaintiff,  though  going 
into  detail  somewhat  more  specifically  than  in 
the  petition  as  first  drawn. 

The  common  pleas  refused  to  grant  the  injunc- 
tion. The  case  was  appealed  to  the  district 
court  where  a  like  judgment  was  rendered  and 
the  petition  was  dismissed. 

Error  is  prosecuted  in  this  court,  to  reverse 
that  judgment. 

A  motion  is  now  made  for  a 'temporary  injunc- 
tion to  restrain  the  defendant  from  constructing 
its  road  over  the  land  during  the  pendency  of 
this  proceeding. 

Johnson,  J. 

The  question  is,  whether  the  verdict  of  a  jury, 
in  proceedings  to  appropriate  property,  without 
being  confirmed  by  tne  judgment  of  the  court,  is 
such  an  appropriation  of  the  property,  where  the 
amount  of  sucn  verdict  has  been  deposited  in 
the  court,  as  entitles  the  corporation  to  take  pos- 
session of  the  same  for  its  purposes. 

In  this  case,  after  the  verdict,  the  corporation 
filed  a  motion  for  a  new  trial,  after  this  it  paid 
into  court  the  amount  of  the  verdict,  later  still, 
the  motion  for  a  new  trial  was  heard  and  the 
verdict  was  set  aside,  and  a  new  trial  ordered. 
In  this  state  of  case,  the  plaintiff  insists  that  the 
land  has  not  been  appropriated,  as  required  by 
the  Constitution,  and  therefore  defendant  should 
be  etfjoined  from  entering  on  his  land  and  de- 
stroying its  value  to  him,  by  constructing  its 
railroao. 

On  the  other  hand,  the  defendant  claims,  that 
upon  the  rendition  of  the  verdict,  without  any 
judgment  of  the  court  confirming  the  same,  the 
deposit  of  the  amount  of  compensation,  entitles 
the  oorporation  to  possession,  even  though  the 
verdict  may  be  afterwards  set  aside,  and  a  new 
trud  be  ordered. 

In  the  Bill  of  Rights  it  is  prpvided  that  "  pri- 
vate property  shalT  be  held  inviolate,  but  sub- 
servient to  the  public  welfare.  When  taken  in 
time  of  war  or  other  public  exigency  impera- 
tively requiring  its  immediate  seizure,  or  for  the 
purpose  of  muing  or  repairing  roads^  which 
shall  be  open  to  the  public  without  cnarge,  a 
compensation  shall  be  made  to  the  owner  in 
money;  and  in  all  other  cases  where  private 
property  shall  be  taken  for  public  use,  a  compen- 
sation tnerefor  shall  first  be  made  in  money,  or 
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first  secured  bv  a  deposit  of  money ;  and  such 
compenslttioD  shall  be  assessed  by  a  jury,  without 
deduction  for  benefits  to  any  property  of  the . 
owner." 

Then  in  Section  5,  of  Article  13,  of  the  Consti- 
tution it  is  provided :  '*  No  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation  until 
full  compensation  therefor  be  first  made  in 
money,  or  first  secured  by  a  deposit  of  money,  to 
the  owner,  irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation, 
which  compensation  shall  be  ascertained  by  a 

C' '  ry  of  twelve  men,  in  a  court  of  record,  as  shall 
prescribed  by  law." 

The  Constitution  of  1802,  Article  VIII,  Sec.  4/ 
simply  declared  that :  *^  Private  property  ought 
and  ever  shall  be  held  inviolate,  but  always  sub- 
servient to-  the  public  welfare,  provided  a  com- 
{)ensation  in  money  be  made  to  the  owner."  No 
imitation  was  imposed  as  to  the  character  of  the 
tribunal  or  person  that  the  law  should  clothe 
with  authority  to  exercise  the  right  to  take  such 
property,  for  the  public  welfare.  Nor  was  the 
time  limited  when  compensation  should  be 
made,  for  property  taken. 

In  these  and  in  some  other  respects,  the  right 
of  eminent  domain  is  abridged  by  the  provisions 
cited  from  the  Constitution  of  1851. 

Art.  1,  Sec.  19,  after  declaring,  that  private 
property  shall  ever  be  held  inviolate,  but  sub- 
servient to  the  public  welfare,  provides  that,  ex- 
cept when  taken  in  time  of  war,  or  other  public, 
exigency,  imperatively  requiring  the  seizure,  or 
for  the  purpose  of  making  or  repairing  roads, 
which  shall  be  open  to  the  public  without 
charge,  a  compensation  therefor  shall  first  be 
made  in  money  or  first  secured  bv  a  deposit  of 
money.  This  compensation  must  oe  assessed  by 
a  jury. 

Art.  XIII,  Sec.  6,  is,  if  anything  still  more  ex- 
plicit, as  to  the  power  of  corporations  to  appropri- 
ate. It  provides,  that  full  compensation  shall  nrst 
be  made  in  money  or  first  secured  by  a  deposit  in 
money;  which  compensation  sh^all  be  ascer- 
tained by  a  jury  of  twelve  men,  in  a  court  of 
record,  as  shall  be  prescribed  by  law. 

The  taking,  or  appropriation  of  private  prop- 
erty, is  the  exercise  by  the  State  or  oy  its  agents, 
of  the  right  of  eminent  domain  for  a  public  use. 
The  owners  right  is  inviolable,  except  for  a  pub- 
lic use,  and  these  provisions  impose  limitations 
on  the  right  to  take  it  from  the  owner  and  de- 
vote it  to  such  use.  They  are  conditions  prece- 
dent to  the  exercise  of  this  power. 

The  compensation  must  first  be  ascertained 
by  a  jury  of  twelve  men,  in  a  court  of  record. 
This  means^  a  jury  subject  to  judicial  direc- 
tion, by  a  court,  a;*  m  other  cases.  This  jury  is 
a  tribunal,  presided  over  by  a  court,  and  under 
its  direction,  hearing  the  evidence  upon  the  is- 
sue, and  by  its  verdict,  declaring  the  truth  upon 
the  evidence  under  the  law  as  given  them  by 
the  court.  Smith  t7.  The  A.  A  G.  W.  R.  R.  Co. 
25  0.  St.  91. 

Something  more  than  a  verdict  of  the  jury  is 
required,  before  the  corporation  can  deposit  the 
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money  and  demand  possession.  The  jury  has  no 
right  to  appropriate  the  property.  It  only  fixes 
by  its  verdict,  the  compensation  that  is  to  be 
made,  in  the  event  the  land  is  taken.  The  Con- 
stitution contemplates  a  iudicial  proceeding,  in 
which  the  efiect  of  the  juagment  is  to  divest  the 
owner  of  the  title  and  possession  of  his  property, 
and  to  invest  both,  to  the  extent  of  the  condem- 
nation, in  the  corporation. 

No  right  of  possession  is  divested  until  the  ap- 
propriation is  complete.  The  owner's  right  to 
dominion  over  his  land  is  as  inviolable  as  his 
ownership  or  title.  The  right  to  the  possession 
passes  as  an  incident  of  a  consummated  appro- 
priation. In  such  a  case  the  right  of  property 
^nd  the  right  of  possession  are  inseparaole.  To 
deprive  the  owner  of  his  right  of  possession,  un- 
til the  appropriation  is  made,  would  be  as  ob- 
noxious to  the  Constitution,  as  to  take  the  title. 
If,  therefore,  the  unconfirmed  verdict  of  the  jury, 
with  a  deposit  of  the  money,  does  not  amount  to 
an  appropriation,  t.  e.  to  a  taking  of  the  property 
of  an  owner,  and  vesting  the  ownership  in  the 
corporation,  the  right  to  take  possession  for  any 
purpose,  in  this  case,  does  not  exist. 

Again,  the  rights  of  the  parties  are  mutual. 
Whenever  the  corporation  is  entitled  to  take  the 
land,  its  former  owner  is  equally  entitled  to  the 
money.  The  right  to  the  money  accmes  eo  tn- 
8to7itt,  with  the  right  to  take  the  land,  otherwise 
compensation  would  not  first  be  made.  The  de- 
posit of  the  money  in  court,  is  in  legal  efifect,  for 
the  land  owner's  use,  and  belongs  to  him,  as 
soon  as  the  land  becomes  the  property  of  the  cor- 
poration.    Mielly  v.  Zurmehly  23  0.  St.  62& 

And  this  is  so  notwithstanding  either  party 
may  prosecute  error  and  reverse  the  judgment. 
The  nnal  judgment  of  the  probate  court  com- 

{)letes  the  appropriation  for  the  purposes  of  trauB- 
errins  title,  out  leaves  the  parties  to  litigate 
over  the  question  of  compensation. 

In  giving  a  construction  to  the  chapter  of  the 
Revised  Statutes  relating  to  the  appropriation  of 
private'  property,  these  principles  must  be  kept 
in  view.  In  case  of  ambiguity  or  doubt,  that 
construction  must  be  adopted  that  harmonises 
the  statute  with  the  Constitution.  An  exami- 
nation of  the  sections  comprising  this  chapter, 
leads  us  to  the  conclusion,  that  an  appropriation 
is  not  made,  until  there  is  a  jud^pnent  of  the 
court  confirming  the  verdict,  that  no  title  passes 
until  the  judicial  proceeding  in  the  pro- 
bate court  18  ended,  until  the  verdict  of  Che 
jury  is  made  efifective  by  a  judgment. 

Section  6414,  of  the  Revised  Statutes  provides, 
that  appropriations  of  private  property,  by  oor^ 
porations,  shall  be  made  according  to  the  provis- 
ions of  that  chapter. 

Then  follow,  provisions  for  commencing  the 
proceedings  in  tne  probate  court,  by  petition  and 
service,  and  for  the  determination  by  the  court, 
of  certain  preliminary  questions,  and  among 
them,  the  right  and  necessity  of  making  the  ap- 
propriation. The  summoning,  impanndling 
andserving  of  the  jUrjjr  is  then  providea  for.  They 
are  then  under  judicial  direction,  and  their  vei^ 
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diot  when  returned  Jt  entered  of  record  as  in 
other  oaeee,  and  nnleeSi  for  good  cause  shown, 
upon  a  motion  for  a  new  trial  to  be  filed  within 
ten  dayOy  a  new  triid  be  granted,  '*  the  judge 
shall  enter  a  judammU  on  stloh  verdict/'  (R.  B. 
Sec  6482).  Until  such  iudgment  the  verdict  is  of 
no  more  force  than  veraicts  in  other  civil  cases. 
It  most  be  confirmed.  Such  a  verdict,  not  follow- 
ed bj  a  judgment  of  confirmation,  comers  no  title, 
nor  can  it  be  enforced  by  process. 

Section  6438,  provides,  that  upon  payment  or 
deposit  of  the  amount  of  the  verdict  and  the 
costs  up  to  the  time,  the  corporation  sh^l  be  en- 
titled to  the  "possession  o^  and  shall  hold  the 
property,  riffhts  and  interests,  so  appropriated, 
*  ^  *  ana  the  Judge  shall  enter  an  order  to 
that  effect,  and  if  necessary,  proper  .process  shall 
be  issued  to  place  the  corporation  in  possession." 
This  order,  adjudging  that  the  corporation, 
having  paid  the  compensation  assessed  by  the 
jury,  i9  entitled  to  take  possession  and  to  hold 
the  property,  is  the  final  order  in  the  case  and 
consummatesthe  proceedings toappropriate.  Un- 
til it  is  made,  no  process  can  issue  to  invest  the* 
new  4>wner  with  possession.  In  the  nature  (k 
judicial  ^rooeedinss,  process  cannot  be  issued 
until  there  is  k  juagment  to  enforce. 

To  hold  that  tne  right  to  take  possession  can 
precede  a  Judgment  on  the  verdict,  carries  with 
it  the  authority  to  have  that  right  enforced  by 
judicial  process.  In  the  case  at  mr  it  wouldlead 
to  a  compulsory  ejectment  of  the  owner  after  the 
verdict  was  set  aside,  and' without  the  owner  be- 
ing first  compensated,  by-  a  pavment  to  him  or  by 
a  deposit  to  which  he  would  oe  entitled. 

.The  anomaly  would  be  presented  of  enforcing 
an  order,  tranmerring  title  and  right  to  the  pos- 
session before  there  was  a  jud^ent,  and  in  fact, 
when  there  was  no  verdict  m  the  case.*  The 
judgment  confirming  the  verdict  is  the  foundar 
tion  for  the  right  to  acquire  possession  by  its 
pai^ent  or  deposit. 

That  these  sections  oontemplate  and  require  a 
final  jnd^ent^on  the  verdict,  is  made  clear  bv 
an  ezaminaticm  of  'Sections  6487,  6440  and  6449. 
Section  6487  allows  either  party  to  file  a  peti- 
tion in  error  to  reverse  the  final  judament 
within  thirty  days  after  the  rendition  of  the 
verdieif  "but  the  corporation  may,  oi^  the  ren- 
dition of  the  final  juagment  in  the  probate  court, 
pay  into  said  court,  the  amount  of  the  judmimi 
Jar  eomjoeMotion  ana  costs  therein  renderec^  and 
proceed  to  enter  upon  and  appropriate  the  prop- 
erty, notwithstanding  the  proceedings  in  error. 
Here  there  must  be  a  ''final  judgment,"  a  "judg- 
ment for  compensation."  as  a  prerequisite  to  a 
dt  of  the  money  wnich  gives  the  right  to 


No  reason  can  be  perceived  wby  there  is  any 
greater  necessity  for  a  judgment  under  Section 
6487,  than  under  Section  6488,  to  entitle  the  oor- 
pontion  to  enter  upon  the  land. 

Again,  on  such  a  deposit,  under  Section  6487 
which  law   operates  as  a  conveyance   of  the 

eroperty,   tha  deposit,   by   like   operation   of 
kw,  belongs  to  the  lana  owner,  subject  to  an  ob- 


ligation to  refund  any  excess  over  a  final  ver* 
diet  if  a  new  trial  is  granted,  and  he  may 
maintain  an  action  therefor.  In  no  other  way  can 
hia  constitutional  right  to  be  first  compensated 
be  complied  with.  Mielley  v,  Zurmehfy,  mprcu 
Again,  Section  6440,  provides  for  proceedings 
in  the  common  pleas,  wnen  the  probate  judge  is 
interested,  to  be  conducted  in  the  same  manner, 
in  all  respects,  as'  in  the  probate  court ;  ''  and 
after  final  judgment  the  corporation  may,  on  de- 
positing the  amount  of  the  judgment  and  costs, 
^    *    *  he  entitled  to  enter  into  possession 

The  construction  claimed,  makes  the  deposit 
on  the  verdict  in  the  probate  court,  sufficient  to 
entitle  the  corporation  to  take  possession,  while 
there  must  be  a  judgment  on  the  verdict  in  the 
common  pleas.  The  law  requires  the  same  in 
both  courts.  So  also,  sections  6448,  6449  and 
6460,  provide  for  proceedings  to  appropriate  in 
certain  cases,  to  be  institute  by  the  land  owner 
and  to  be  conducted  in  the  satae  manner  as  if 
commenced  by  the  corporation. 

Here,  also,  there  is  to  be  a  "  final'  judgment'' 
on  the  verdict,  and  if  this  judgment  is  not  paid 
the  court  will  enjoin  the  use  of  the  property. 

Reliance  is  placed  on  Section  6436,  to  support 
the  construction  of  6488,  claimed  by  the  defend- 
ant. It  provides  that :  "If  the  amount  of 
the  first  verdict  has  been  paid  into  court,  the 

S rebate  judge  shall  retain  the  same  until  the 
nal  termination  of  the  second  trial."  This  sec- 
tion provides  for  the  dispositioo  of  money  paid 
in  on  a  verdict  where  a  new  trial  is  afterwards 

8 ranted.  The  judge  is  to  hold  it  until  the 
nal  termination  df  the  second  trial.  Now,  if 
the  corporation  can  take  the  property,  and  the 
judge  can  retain  the  money  until  the  final  ter- 
mination of  the  second  trial,  what  becomes. of 
the  constitutional  provision,  tnat  compensation 
must  first  be  made  or  secured  to  the  owner,  in 
money  before  his  property  Can  be  appropriated  ? 

The  only  construction  this  section  will  bear, 
to  make  it  constitutional,  is,  that  the  monev 
paid  in  on  the  first  verdict,  which  is  afterwards 
set  aside^  remains  the  property  of  the  corpora- 
tion, until  the  final  termination  of  the  second 
triid,  and  if  the  second  verdict  is  less*  than  the 
deposit^  the  excess  is  returned  to  its  owner,  but  if 
greater,  the  corporation  must  increase  tne  de- 

Cisit  to  equal  the  second  verdict,  to  entitle  it  to 
ke  the  property. 

While  this  section  provides  for  the.  disposition 
of  money  paid  in  on  verdicts  that  are  afterwards, 
by  the  probate  judge,  set  aside,  it  does  not  pur- 
port to  give  any  right  to  appropriate  the  prop- 
erty pending  tne  second  tnaL  It  in  fact,  pro- 
vides for  the  case  at  bar,  while  section  6438  does 
not.  The  amount  of  the  first  verdict,  127,100,  is 
the  property  of  defendant  until  the  "  final 
termination"  of  the  second  trfal,  when  that 'trial 
is  finally  terminated,  not  when  the  second  ver- 
diet  is  rendered,  the  deposit,  or  so  much  thereof 
as  will  equal  the  second  verdict,  will  become  the 
property  of  the  ^^ntiff,  and  his  land  will  be 
appropriated  to  the  corporation.    This  entitles 
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the  plaintiff  to  an  injunction  until  th^  final  ter- 
mination of  the  second  trial. 

II.  But  it  is  urged  that  this  court  has  no 
power,  either  to  grant  a  temporary  injunction, 
or  an  injunction  as  the  final  judgment,  because 
by  At.  iV.  Sec.  2,  of  the  Constitution  the  origi- 
nal jurisdiction  of  the  supreme  court,  is  limited 
to  quo  warranto,  mandamus,  habeas  corpus  and 
procedendo.  This  is  granted,  but  it  has  ''such 
appellate  jurisdiction  as  may  be  provided  by 
law." 

By  Section  5672,  R.  S.  "  when  during  the  liti- 
gation, it  appears  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  *  *  *  some  act  in 
violation  of  the  plaintiff's  ri^htn,  respecting  the 
subject  matter  of  the  litigation,  and  tending  to 
render  the  judgment  inefil^ctual,  a  temporary 
order  may  be  granted  restraing  such  act."  This 
would  authorize  a  temprary  order  pending  the 
litigation,  .and  is  an  exercise  of  the  appellate 
power,  which  follows  the  case  into  wnatever 
court  it  may  be  appealed  or  taken  on  error,  as 
part  of  the  appellate  jurisdiction  conferred  by 
law.  Kent  v,  Mehaffey,  1  0.  State  Reps ;  Yeo- 
man et  al.  9.  Lasley  et  al.  36  Ibid  416. 

Section  6726,  authorizes  this  court,  in  the  ex- 
eieiBe  of  its  appellate  jurisdiction,  when  it  re- 
verses a  judgment,  to  proceed  to  render  the  judg- 
ment the  court  below  should  have  renderea. 

In  this  case  the  district  court  should  have 
granted  the  injunction  nrayed  for  until  the  pro- 
ceedings which  are  pending  in  the  probate  court, 
are  finally  det-ermined. 

The  judgment  of  the  district  court^  is  reversed 
and  an  injunction  is  granted  until  the  final 
determination  in  the  probate  court  of  the  pro- 
ceedings now  pending  tnerein. 

[This  case  will  appear  in  37  0.  S.] 
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RAILROAD— TELEGRAPH— INJUNCTION- 
SPECIFIC  PERFORMANCE. 


SUPREME  COURT  OF  OHIO. 


Ths  Marietta  and  Cincinnati  Railboad  Com- 
pany AS  REOROANIZBD 
t;. 
The    Western    Union    Telegraph   Company; 
The   Atlantic    and   Pacific   Telegraph 
Company    and    The    Baltimore    and 
Ohio  Railroad  Company. 


March  28,  1882. 

1.  a  railroad  company,  having  a  line  of  telegraph 
poles  and  wire,  granted  to  a  telegraph  company,  the  priv- 
ilege of  placing  another  wire  on  tne  poles  **for  general 
telegrapnic  correspondence,"  and  of  establishing  tele- 
graph stations  at  points  along  the  line  as  it  might  think 
rroper,  but  reserving  to  thegrantor  all  local  telegraph 
business,  **it  being  understooa  and  agreed  between  the 
parties,"  that  ilie  telegraph  company  should  be  entitled 
only  to  the  business  of  sending  such  messages  as  might 
be  received  at  any  of  its  stations  destined  for  stations  on 
other  telegraph  lines  connected  at  points  where  it  had 
stations,  or  such  messages  as  might  be  received  from 
other  lines  connected  at  points  where  it  had  stations  des- 
tined for  its  stations,  or  other  lines  connected  at  points 
where  it  had  stations,  with  a  further  agreement  for  pro- 
ratins  as  to  business  re-telegraphed  between  the  parties : 

/TeM,  ].    The  right  aoqnired  by    the  telegraph  com- 


pftDj^  in  the  badneM  of  the  line,  otter  than  looal  hoal^ 
neas,  was  not  exdualYe.  2.  The  railroad  eompany  waa 
not  predaded  from  placing  another  wire  upon  Its  polea 
either  for  its  own  use  or  the  ose  of  another  party. 

2.    Equity  will  not  oompel  spedllc  perf ormanoe,  where 
the  benefits  of  the  oontrMt  oannot  be  realiaed  Sp  eeoord- 


anoe  with  its  terms.    Henoe,  where  a  railroad,  oompenv, 

Apola- 
'grantor.  which  are  uUra  v6n$,  an  In- 


I 


liaving  a  line  of  telegraph,  grants  the  uae  of  its  pel 


having  a  line  ox  teiegrapn,  grani 
a  telegraph  oompany  on  oenain 
tionsTn  mvor  of  the  srantor,  whi 


conditions  and  etlpala- 


Junction  will  not  be  granted  whereby  thefrrantor  wiU  be 
required  to  perform  other  stipn' 
ation  of  such  void  stipulations. 


tnenmnc 
maaein 


oonalder 


Error  to  the  District  Court  of  Hamilton 
County. 

The  original  action  was  brought  by  The  Wea^ 
tern  Union  Telegraph  Comnany  againBt-  the 
Marietta  and  Cincinnati  Raiiroiid  Company,  as 
reorganized,  plaintiff  in  error,  and  the  Atlantic 
and  Pacific  Telegraph  Company  and  (the  Balti- 
more and  Ohio  Railroad  Company,  to  enjoin  the 
defendants  from  placing  an  additional  wire  on 
the  line  of  telegraph  poles  located  along  the 
line  of  the  Marietta  and  Cincinnati  railroad, 
and  from  using  the  same  for  the  purpose  of  gen* 
eral  telegraph  ousiness. 

The  following  statement  will  suffice  to  show 
the  nature  of  the  claim  of  the  plaintiff  in  the 
original  action.  Previous  to  the  lOth  of  Novem- 
ber. 1867,  a  telegraph  line  consisting  of  poles 
ana  a  singrle  wire  nad  been  constructed  along 
the  line  of  said  road  by  the  owner,  th^  Marietta 
and  Cincinnati  Railroad  Company.  On  that 
da^  a  contract  was  entered  into  by  and  between 
said  railroad  company  and  Jacob  Carmesn  and 
others  constituting  the  Marietta  and  Cincinnati 
Telegraph  Company,  whdrein  it  was  stipnlated, 
among  other  things,  as  follows : 

"  1.  That  the  party  of  the  first  part  grant  to 
the  party  of  the  second  part  the  privilege  of 
putting  up  and  maintaining  a  telegraph  wire 
"for  general  telegraphic  correspondence,  on  tlie 
line  of  teiegrapn  poets  now  erected,  or  occu- 
pied by  said  party  of  the  first  part,  aiong^  their 
railroad  from  Marietta  to  Cincinnati,  snbject  to 
the  terms  and  conditions  hereinafter  mentioned. 

2.  The  party  of  the  second  part,  while  pat- 
ting up  their  wire  as  aforesaid,  snail  furnish  and 
put  up  ne^  posts,  wherever  the  present  posts 
are  insufficient  to  sustain  two  wires  with  entire 
security ;  and  if  the  nrivilege  of  putting  np  an- 
other wire  upon  the  line  of  posts  from  Cincin- 
nati to  Loveland  cannot  be  obtained,  then  the 
party  of  the  second  part  shall  put  up  a  new  line 
of  posts  on  said  route  for  the  common  benefit  of 
themselves  and  said  railroad  company. 

3.  When  the  wire  of  the  .party  of  the  first 
part  is  not  in  working  order,  the  railroad  mes- 
sages shall  be  sent  as  far  a^  practicable  free  of 
charge  by.  the  partv  of  the  second  part,  and  in 
like  manner,  when  the  wire  of  the  party  of  the 
second  part  is  out  of  orde  ,  their  messages  shall, 
as  far  as  practicable,  be  sent  by  the  party  of  the 
first  part. 

4.  The  party  of  the  second  part  shall  be  at 
liberty  to  establish  and  maintain  telegraph  sta- 
tions  at  Cincinnati  and  Marietta  and  at  such 
other  points  along  said  line  as  the^  may  think 
proper,  but  all  local  tele  raph  business  on  said 
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Una.  and  the  charges  therefor  shall  belong  exclu- 
sivelyto  the  party  of  the  first  part,  it  being  hereby 
anderstoodand  agreed  that  the  party  of  the  second 
part   shall    be  entitled  only  to  the  business  of 
sending  snoh  messages  as  may  be  received  at 
any  of*  their  stations  on  said  line  destfned  for 
stations^  on  any  lateral  or  other  telegraph  line 
connecting  with  the  said  Marietta  and  Cincin- 
nati line  at  points  where  said  party  of  the  sec- 
ond part  may^  have  stations;  or  puch  messages  as 
may  be  received  from  any  lateral  or  telegraph 
line  connecting  with  said  Marietta  and  Cincin- 
nati line  at  points  where  said  party  of  the  sec- 
ond part  may  have  stations,  destined  for  any  of 
the  stations  of  said  party  of  the  second  part  on 
their  said  line,  or  on  any  lateral  or  other  line 
connecting  with  said  Marietta  and  Cincinnati 
line  at  points  where  said  party  of  the  second 
part  have  stations.    For  all  messages  that  may 
oe  received  by  the  party  of  the  first  part  at  theiV 
stations  to  l>e  re-telegraphed  at  stations  of  the 
party  of  the  second  part  to  stations  on  any  lat- 
eral or  other  line  connecting*  as  aforesaid,  and 
for  all  messages  that  may  be  received  at  any  of 
their  stations  by  said  party  of  the  second  part, 
from  stations  on  lateral  or  other  lines  connecting 
as  aforesaid,  destined  (as  and  that  may  be  re-tef 
egraphed    by    the  party  of  the   second  part  to 
points  on  said  line  where  the  party  of  the  second 
part  have  no  stations,  the  party  of  the  first  part 
shall  be  entitled    to   their   proportion    of  the 
charge  for  such  messages  corresponding  to  the 
distance  such  messages  may  pass  upon  their  line. 
6.    The  party  of  the  second  part  guarantee  to 
the  party  of  the  first  part  the  free  transmission 
of  messages  for  or  from  the  officers  and  employes 
of  the  piarty  d  the  first  part,  exclusively  on 
railroaa  business,  or  telegraph  ousiness  over  the 
lines  of  the  Western  Telegraph  Company  ex- 
tending or  to  extend  from  Marietta  to  Baltimore 
by  wa;  of  the  Northwestern  Virginia  Railroad, 
and  from  Marietta  by  way  of  said  railroad  to 
Wheeling,  between  any  stations  on  said  Western 
Telenrapn  Company's  lines,  and  any  stations  on 
said  Marietta  and  Cincinnati  line. 

6.  Ebiid  party  of  the  first  part  hereby  agree 
to  permit  the  agents  of  the  said  party  of  the 
seoond  part,  and  also  the  agent  of  tne  said  Wech 
tern  Telegraph  Company,  when  traveling  on  the 
baslnefls  of  their  respective  companies,  to  travel 
on  the  cars  of  said  party  of  the  first  part  free  of 
charge,  but  at  their  own  risk  of  personal  iniury, 
the  Ment  so  traveling  producing  eyiaence 
thereoT  from  some  of  the  principal  officers  or 
agents  of  the  telegraph  company  for  which  they 
are  so  traveling,  and.  said  party  of  the  first  paxt 
agree  to  transport  in  their  cars  to  stations  on 
their  line,  fjree  of  charge,  all  wire  and  other  ma- 
terial necessary  in  patting  up  and  working  the 
line  of  telegraph  belonging  to  said  party  of  the 
seoond  part." 

It'  was  also  stipulated  that  the  party  of  the 
fint  party  for  $800,00  per  annura^  should  keep 
the  wire  of  the  second  party  in  good  working 
order;  hut  the  cost  of  renewal  of  both  wire, 
insulators  and  poets  should  be  equally  divided. 


It  was  also  provided,  that  the  first  ^arty,  within 
three  years,  might  purchase  '*  the  wire  and  insu- 
lators'' of  the  second  party,  together  with  its  in- 
terest in  certain  contracts  with  the  Magnetic 
Telegraph  Company,  and  the  Western  Telegraph 
Compaxiy,  upon  terms  specified : 

"  9.  But  should  the  party  of  the  first  part  not 
make  the  purchase  and  take  upon  themselves 
the  obligations  of  the  party  of  the  second  part 
as  aforesaid,  then  the  agreement  shall  remain  in 
force  for  thirty  years  and  thereafter  until  one  party 
shall  have  given  one  year's  notice  of  a  desire  to 
terminate  toe  same,  whereupon  at  the  end  of 
said  year  it  shall  cease  and  determine." 

Afterwards,  on  the  8d  day  of  AuRUst,  1869, 
said  contract  was  altered  and  amended,  among 
other  things,  as  follows : 

'^  So  much  df  the  said  contract  as  provides  that 
the  party  of  the  first  part  shall  keep  the  wire  of 
the  second  party  in  good  working  order  for  a 
compensation  of  three  hundred  dollars  per  an- 
num, and  so  much  as  reserves  to  the  party  of  the 
first  part  the  rieht  to  purchase  the  interest  of 
the  party  of  thesecond  part  in  their  line  of  tel- 
egraph snail  be  and  they  are  hereby  annulled. 

In  lieu  of  said  provisions  and  in  modification 
of  certain  other  provisions  of  said  contract  the 
following  articles  are  mutually  agreed  upon  and 
adopted,  viz : 

1.  The  party  of  the  second  part  shall  hereaf- 
ter keep  their  own  wire  and  also  the  wire  of  the 
party  of  the  first  part  in  eood  working  order,  with 
the  same  conditions  ana  qualifications  as  have 
been  heretofore  applicable  to  the  party  of  the 
first  part  under  the  7th  article  of  the  said  con- 
tract, except  that  the  said  party  of  the  second 
part  shall  receive  no  compensation  therefor,  ex- 
cept the  benefits  which  may  be  received  from 
the  rescinding  or  alterations  of  other  provisions 
of  said  contract." 

Subsequently,  but  prior  to  the  commencement 
of  the  original  action  in  June,  1878,  the  plaint- 
iff in  error  succeeded  to  all  the  rights  of  property 
and  franchises  of  the  Marietta  and  Cincinnati 
Railroad  Company,  and  the  Western  Union  Tel- 
egraph Company  succeeded  to  all  the  rights  of 
the  Marietta  and  Cincinnati  Telegraph  Com- 
pany under  said  contract. 

In  the  year  1871,  the  plaintiff  belOw,  with 
the  consent,  of  the  railroad  companv,  placed  a 
third  wire  upon  said  line  of  posts  for  common 
benefit  of  the  parties. 

The  claim  of  the  plaintiff  helow  is,  that  the 
addition  of  a  fourth  wire  on  this  line  of  poles  to 
be  used  by  another  for  general  telegraph  business 
is  in  violation  of  its  rignts  under  said  contract. 

McIlvaine,  J. 

It  18  essential  to  the  riffhts  of  the  Western 
Union  Telegraph  Company  to  the  relief  granted 
in  the  court  below,  that  it  acquired  under  the 
dontract  an  exclusive  right  to  the  business  oS 
general  telegraph  correspondence  on  the  line  of 
poles  descried  m  the  contract,  except  as  therein 
expressly  reserved  to  the  railroad  company,  to 
wit:  the  local  business  We  assume  that  the 
parties  in   this   action   have   succeeded .  to  thib 
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rights  and  obligations  of  the  original  parties  to 
the  contract.  What,  then,  is  the  true  construc- 
tion of  the  contract?  What  riehts  were  granted 
by  the  railroad  company  to  the  telegraph  com  pany? 
By  the  terms  of  the  contract,  the  answer  is, 
"The  privivilege  of  putting  up  and  maintain- 
ing a  telegraph  wire /for  general  telegraphic 
correspondence'  on  the  line  of  telegraph  posts" 
along  the  line  of  the  railroad;  and  "liberty  to  es- 
tablish and  maintain  telegraph  stations  at  Cin- 
cinnati and  Marietta  and  at  such  other  points 
along  said  line  as  they  may  think  proper,  but 
all  local  telegraph  business  on  naid  lino  and  the 
charges  therefor,  shall  belong  exclusively  to  the 
party  of  the  first  part,  it  being  hereby  under- 
stood and  agreed  that  the  party  of  the  second 
part  shall  l)e  entitled  only  to  the  business  of 
sending  mch  messages  as  may  be  received  at  any  of 
their  stations  on  said  line  destined  for  stations  on 
any  lateral  or  other  telegraph  line  connecting 
with  the  said  Marietta  and  Cincinnati  line  at 
points  where  said  party  of  the  second  part  may  have 
stations;  of  such  messages  as  maybe  received 
from  any  lateral  or  other  telegraph  line  connecting 
wi^h  said  Marietta  and  Cincinnati  line  at  points 
where  said  party  of  the  secojid  part  may  have  stations, 
destined  for  any  of  the  stations  of  said  party  of 
the  second  part  on  their  said  line  or  on  any  lat- 
eral or  other  line  connecting  with  said  Marieita 
and  Cincinnati  line  at  points  where  said  party  of 
the  second  part  have  stations."  The  contract 
also  contains  a  provision   prorating  as  follows  r 

"  For  all  messages  that  may  be  received  by 
the  party  of  the  first  part  at  their  stations  to  be 
re-telegraphed  at  stations  of  the  party  of  the 
second  .part  to  stations  on  any  lateral  or  other 
line  connecting  as  aforesaid,  and  for  all  messages 
that  may  be  received  at  any  of  their  stations  by 
said  party  of  the  second  part,  from  stations  oh 
lateral  or  other  lines  connecting  as  aforesaid,  des- 
tined for  and  that  may  be  re-telegraphed  by  the 
party  of  the  second  part  to  points.on  said  line 
where  the  party  of  tne  second  part  have  no  sta- 
tions, the  party  of  the  first  part  shall  be  entitled 
to  their  proportion  of  the  charge  for  such  mes- 
sages corresponding  to  the  distance  such  messa- 
ges may  pass  upon  their  line." 

The  plain  import  of  these  stipulations  is  not 
modified  by  any  other  provision  m  the  contract; 
and  it  appears  to  us  that  no  exclusive  right  to 
the  telegraphic  business  over  this  line,  even  out- 
side of  tne  local  business  and  such  as  was  agreed 
to  be  prorated,  was  granted  to  the  telegraph 
company. 

By  "telegraph  stations  "  which  the  telegraph 
company  has  the  liberty  to  establish  and  main- 
tain at  "points"  along  the  line  of  the  road,  we 
understand  is  meant  ordinary  ofiices  for  the  bus- 
iness of  telegraphy  at  cities  or  villaffes  along  the 
line  of  the  road,  but  the  grant  of  this  liberty  did 
not  exclude  the  right  of  the  railroad  company, 
either  directly  or  indirectly,  to  establish  ana 
maintain  like  offices  in  the  same  cities  and  vil- 
lages. It  will  be  observed,  that  the  telegraph 
company  was  not  bound  to  establish  stations  at 


all  points;  nor  are  we  advised  as  to  their  action 
unaer  the  privilege  thus  granted. 

Now,  it  must  Be  further  observed,  that  as  to 
the  business  of  sending  messages,  other  than  lo- 
cal business,  the  telegraph  company  is  limited 
to  "such  messagoa  as  may  be  received  at  any  €S 
their  stations,"  so  that  the  railroad  company,  or 
any  other  person  authorized  b]^  it,  may  compete. 
for  mess2iges,  at  any  city  or  villaee,  to  be  trans- 
mitted on  this  line  of  poles  and  on  any  wire 
other  than  those  put  up  by  the  telegrapn  com- 
pany, without  interfering  with  the  privilege 
granted  to  it.  And  again,  messages  received  at 
an  o£5ce  of  the  railrcuui  company,  though  the 
telegraph  company  may  have  an  office  at  the 
place,  to  be  forwarded  over  other  lines  of  tele- 
graph from  points  where  the  telegraph  company 
has  no  office,  are  wholly  unprovidea  for  by  the 
agreement ;  and  in  such  business,  the  telegraph 
company  certainly  cannot  claim  any  interest. 

As  to  the  "  local  business  "  the  whole  of  which 
was  reserved  by  the  railroad  company,  and  its 
interest  in  the  class  of  business  to  oe  re-tele- 
graphed as  between  the  parties  and  for  which 
the  compensation  was  to  oe  divided  ratably  be- 
tween the  parties,  as  well  as  the  business  left 
open  to  competition  and  that  which  was  not  pro- 
vided for  in  the  contract,  we  can  find  no  objec- 
tion in  the  contract  against  the  right  of  the 
railroad  company  to  transfer  the  same  to  a  third 
person,  or  to  its  right  to  place  an  additional  wire 
upon  its  line  of  poles,  or  to  authorise  another 
to  do  so,  for  the  purpose  of  transmitting  such 
messages.  It  is  reasonable  to  assume  that  such 
a  right  was  within  the  contemplation  of  the  par 
ties;  and  it  is  quite  sure  that  no  stipulation  was 
maae  to  prevent  its  exercise. 

Inasmuch  therefore^  as  the  right  of  the  plaintifiT 
below,  to  the  injunction  prayed  for,  rests  on  the 
ground  that  it  had  acquired  the  right  to  the  sole 
use  of  the  wires  upon  this  line  of  poles  for  trans- 
mission of  public  or  general  telegraph  corres- 
pondence, except  lociu  business,  apd  aa  that 
claim  cannot  be  maintained  by  a  just  constrac- 
tion  of  the  contract,  it  follows,  that  the  judgment 
below  must  be  reversed. 

Another  view  of  the  case  leads  to  the  same  re- 
sult. Neither  the  Marietta  and  Cincinnati  nul- 
road  company,  nor  the  plaintiff  in  error,  ever 
had,  or  have  the  capacity  to  engage  in  the  ide- 
graph  business  for  tne  public  generally,  whether 
local  or  general  in  its  character.  The  only  ex- 
tent to  which  either  of  them  could  engage  in  the 
business  of  telegraphy  was  such  as  might  be  nec- 
essary or  convenient  to  the  management  of  the 
raliroad  and  its  business.  For  this  purpose  only 
can  a  railroad  company,  in  this  State,  erect  and 
maintain  a  line  of  teleeraph  poles  and  wirea 
True,  having  constructea  such  fines  for  such  nse, 
it  is-  competent  for  the.  railroad  company  to 
grant  to  another,  having  capacity,  to  ennge  in 
the  business,  the  right  to  use  such  poiea  and 
wires  for  the  purpose  of  general  telegraphy,  and 
the  right  so  transferrable  may  be  exclusive  or 
partial  as  the  parties  may  agree. 

But  where  the  right  tranfflerred  is  partial  only 


THE    OHIO    LAW   JOURNAL. 


439 


^■^ 


88  in  the  case  before  us,  and  the  consideration  is 
80  mixed  and  modified  by  rights  and  privileges 
reserved  by  the  grantor,  that  it  would  bo  unrea- 
sonable to  suppose  that  the  grant  would  have 
been  made  without  the  reservations,  while  in 
fact  and  in  law,  the  rights  and  privileges  so  re- 
served cannot  be  exercised  or  enjoyed  by  the 
railroad  company  for  want  of  capacity  to  exer- 
cise or  enjoy  them,  a  court  of  equity  will  not  by 
injunction  or  otherwise  enforce  the  specific  per- 
formance of  the  contract.  In,  such  case,' wnere 
the  benefits  of  the  contract  -cannot  be  realized  ac- 
cording to  its  terms  and  the  expectations  of  the 
Sarties,  equity  will  remit  a  party  who  seeks  re- 
ress  for  a  breach  of  the  contract  to  such  reme- 
dies as  may  be  asserted  in  courts  of  law. 

Judgment  reversed  and  petition  dismissed. 

[This  case  will  appear  in  37  O.  S.] 
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SUSPENSION  OF  MUNICIPAL  OFFICER  BY 

MAYOR. 


SUPREME  COURT  OP  OHIO. 


Steuben  viLLE  v.  Culp. 


March  28,  1882. 

A  police  oflloer.  saspmided  from  ot&oe,  by  the  mayor 
of  «  dty,  onder  the  anthoritv  granted  by  necs.  121  and  211 
of  the  MnnSoipal  Code  (Q6  O.'L.  170 and  184),  in  not  entitled 
to  waffea  daring  the  period  of  aach  snepenBion,  notwith- 
■tanduig  the  eoanoil  afterward  declared  the  cause  of  hub- 
pension  insnt&oient. 

.  Error  to  the  District  Court  of  Jefferson  County. 

Defendant  in  error  filed  his  petition  in  tlie 
Court  of  Common  Pleas  of  Jefferson  County 
against  the  city  of  Steubenville,  on  appeal  from 
the  judgment  of  a  justice  of  the  peace,  to  recover 
one  hundred  and  twenty-eight  dollars  frhich  he 
claimed  to  be  due  him  for  wages  .as  a  policeman 
between  the  80th  of  April,  1877,  and  the  4th  of 
July,  1877. 

To  bis  petition  the  city  answered  as  follows : 

'*  The  said  defendant  for  answer  to  the  petition 
of  the  plaintiff  says,  that  on  the  6th  day  of  June, 
A.  D.  1876,  the  plaintiff  was  appointed  by  the 
mayor  of  said  city  of  Steubenville,  by  and  with 
the  consent  of  the  council  of  said  city,  a  day  po- 
liceman, in  pursuance  of  the  ordinance  of  said 
city,  and  continued  in  the  discharge  of  his  du- 
ties as  such  until  the  8th  day  of  May,  A.  D.  1877; 
that  his  compensation  as  such  policeman  was 
two  dollars  per  day,  and  that  his  compensation 
was  fully  paid  him  by  the  defendant  up  to  and 
includinff  the  30th  day  of  April,  A.  D.  1877 :  that 
on  the  8th  day  of  May,  A.  D.  1877,  the  said  plaint- 
iff was,  by  the  mayor  of  said  city  of  Steubenville, 
in  the  discharge  of  his  duties  as  mayor,  sus- 
pended from  hie  position  as  policeman,  until  the 
next  meeting  of  the  council  thereafter,  remained 
under  such  suspension  and  did  not  discharge  any 
duty  as  policeman  from  the  8th  day  of  May,  un- 
til the  22d  day  of  May,  1877;  that  at  a  regular 
meetiuR  of  tne  council  of  said  city  held  on  the 
22d  of  May,  1877,  the  said  mayor  reported  the 
said  suspension  of  the  plaintiff  to  tne  council 
aforesaid!  together  with  his  reasons   therefore,  | 


and  that  by  a  vote  of  the  said  council  at  said 
meeting,  the  said  reasons  so  submitted  by  the 
said  mayor  were  deemed  insufficient :  that  on 
the  23d  day  of  May,  A.  D.  1877,  the  plaintiff  was 
again  by  said  mayor  in  the  discharge  of  his  du- 
ties as  mayor,  suspended  from  his  position^  as 
policeman  until  the  then  next  regular  meeting 
of -the  said  council  and  remained  under  such  sus- 
pension and  discharged  none  of  the  duties  of  po- 
liceman from  that  day  until  the  6th  day  of  June, 
1877,  when  at  a  regular  meeting  of  the  council 
aforesaid,  the  fact  of  such  suspension,  together 
with  the  reason  therefor,  was  reported  by  the 
said  mavor,  and  the  sai^l  council  then,  without 
any  trial,  by  a  vote,  determined  that  the  reason 
submitted  by  the  said  mayor  was  insufficient ; 
that  afterwards  and  on  the  6th  day  of  June,  1877, 
the  said  plaintiff  was  again  by  said  mayor  in  the 
discharge  of  his  duties  as  mayor,  suspended  from 
his  position  as  said  policeman,  and  remained  un- 
der such  suspension,  discharging  none  of  the  du- 
ties of  said  .policeman  until  the  4th  day  of  July, 
1877,  at  which  time  the  ordinances  under  which 
he  was  appointed,'  were  repealed  by  said  council ; 
that  upon  the  occasion  of  each  of  said  suspen- 
sions, the  position  of  policeman  for  which  plaint- 
iff is  claiming  compensation,  was  filled  by  the 
appointment  of  saia  mayor^  until  the  next  regu- 
lar meeting  of  said  council,  and  the  duties  of 
said  position  were  discharge  by  the  person  so 
appointed,  during  all  the  time  the  plaintiff  was 
so  suspenaed,  who  is  now  claiming  compensation 
therefor,  but  said  plaintiff  was  always  ready  and 
willing  to  perform  said  services. 
''This  defendant  says  it  is  not  indebted  to  plaint- 
iff in  any  manner  or  form,  except  the  sum  of 
nineteen  dollars,  for  which  it  offered  to  confess  a 
judgment  before  the  justice  of  the  peace,  before 
whom  the  case  was  ti;ied,  unless  the  facts  above 
set  forth  render  it  liable,  and  it  prays  that  it 
may  be  discharged  from  the  payment  of  any  part 
of  the  claim  of  the  plaintiff,  except  that  tl9, 
aforesaid,  and  that  it  may  recover  its  costs  made 
since  said  offer  to  confess  judgment." 

To  this  answer  no  reply  was  interposed.  At 
the  trial  it  was  agreed  that  any  sum  the  plaint- 
iff might  recover  for  services  rendered  tne  de- 
fendant as  a  policeman^  after  the  Slst  day  of  May, 
A.  D.  1877,  should  not  in  any  manner  affect  the 
offer  of  the  defendant  in  writing,  to  confess  judg- 
ment for  the  sum  of  $19,  and  the  cost  made  up  to 
the  time  of  the  offer,  as  appears  by  the  transcript 
of  the  proceedings  had  before  the  justice  in  this 
action,  and  that  in  case  the  plaintiff  failed  tore- 
cover  more  than  $19,  for  services  rendered  by 
him  from  the  1st  to  the  31st^  days  of  May,  both 
inclusive,  judgment  should  \>e  rendered  against 
him  for  ail  costs  made  since  said  offer  to  confess 
judgment. 

Tne  plaintiff  below  thereupon  introduced  in 
evidence  the  ordinance  of  obundl  authorizing 
the  mayor  to  appoint  policemen,  and  it  was 
agreed  that  under  this  authority  the  appoint- 
ment was  made.  No  further  testimony^  was  of- 
fered, and,  the  case  having  been  submitted  to 
the  court,  judgment  was  rendered  in  favor  of 
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plaintiff  for  the  full  amount  of  his.  claim.  This 
judgment  was  afterward  i^rmed  in  the  district 
court,  and  the  latter  judgment  is  now  before  us 
for  review. 

Af  H.  Battin  for  plaintifi  in  error. 
John  F.  Oliver  for  defendant  in  error. 

LONGWORTH,  J. 

.  By  the  laws  in  force  in  the  year  1877  %Muni- 
cipal  Code,  sees.  206,  209,  211  and  12i,  66  0.  L. 
181  and  170).  the  mayor  was  authorized  to  sus- 
pend any  policeman  for  "  neglect  of  dtity,  mis- 
conduct or  other  aufficieni  cauas,"  until  the  next 
regular  meeting  of  council,  and  to  appoint  other 
persons  to  fill  the  temporary  vacancy  caused 
thereby.  Beyond  this  his  power  did  not  extend ; 
the  rieht  to  remove  from  office  being 'in  the 
council  alone. 

Two  questions  arise  for  our  consideration  : 

1st.  Had  the  mayor  authority  to  make  the 
susp^sion  complained  of,  £nd  if  so, 

2a.  What  is  the  efTect  of  such  suspension 
upon  the  policeman's  right  to  wages  during  the 
period  oif  suspension  ? 

It  is  clear  that  the  mayor's  authority  to  sus- 
pend is  limited  to  cases  in  which  there  exists  «i^ 
cienteauBe  for  its  exercise ;  it  ought  not  to  be  exert- 
ed from  mere  whim  or  caprice,  or  for  personal  or 
political  reasons.  In  the  case  before  us  the  an- 
swer alleges  that  the  suspension  was  made  by 
the  mayor  ''  in  the  discharge  of  his  duties  as 
maypr.^  No  reply  is  interposed,  and  the  allega- 
tions of  the  answer  are  taken  as  confessed.  In 
the  absence  of  averment  to  the  contrary  we.  are 
bound  to  presume  that  the  facts  justified  the  offi- 
cial action  of  the  mayor,  and  that  the  suspension 
was  for  sufficient  cause.  No  doctrine  is  better 
established  than  that  the  actsof  an  officer,  within 
the  scope  of  his  powers  and  authority,  are  pre- 
sumed to  be  rightly  and  legally  performed  until 
the  contrary  appears.  Bv.  the  terms  of  the  stat- 
ute however,  (sec.  121),  this  suspension  termina- 
ted with  the  next  regular  meeting  of  council, 
and*  that  body  having  declined  to  remove  Gulp, 
having  declared,  the  reasons  for  his  suspension 
insufficient,  he  became  thereby  reinstated  in  of- 
fice. .This  took  place  twice  as  shown  in  the  an- 
swer, and  on  eacn  occasion  the  mayor,  forthwith, 
suspended  him  again.  It  nowhere  appears  what 
was  the  cause  or  causes,  of  these  suspensions;  and 
if  it  be  true,  as  claimed,  that  the  mayor  had  no 
authority  to  suspend  a  second  time  for  a  cause 
which  the  council  had  declared  insufficient,  then 
we  are  bound  to  presume  that  the  subsequent 
suspensions  were  for  other  and  different  causes. 
Taking  the  averm6n^  of  the  answer  to  be  true 
we  must  conclude  that  the  plaintifi*  below  was 
legally  suspended  from  office  from  May  8th,  1877, 
to  July  4th,  1877,  because,  if  there  existed  suffi- 
cient cause,  in  fact,  for  the  suspension,  the  decla- 
ration of  counsel  that  such  cause  did  not  exist 
would  not  have  such  a  retroactive  effect  as  to 
render  it  invalid  during  the  time  of  its  continu- 
ance. 

2d.    Was  he  entitled  to  waees   during  this 
period?    In  Smith  v.  Mayor  of  New  York,  37  N. 


Y.  518,  it  was  held  that  no  daim  ooold  be  btoagbi 
for  salary  or  perquisites  aga-inst  a  municipal  oo^ 
poration,  covering  any  period  when  the  oom- 
pLainant  was  not  actually  in  office,  for  the  rea- 
son that  salary  and  perquisites  are  the  reward  of 
express  or  implied  services,  and  therefore  cannot 
beu>ng  to  one  who  could  not  lawfullv  perform 
such  services.  To  this  extent  the  doctrine  of 
the  case  cited  was  announced  in  Auditor  v.  Ben- 
oist,  20  Mich.  176 ;  Shannon  v.  Portsmouth,  6S 
N.  H.  183 ;  Attorney  General  v.  I>avi6,  44  Mo. 
131,  and  is  clearly  laid  down  and  justified  in  the 
later  case  of  Westberg  v.  Kansas  City,  64  Mo. 
493.  Indeed  I  have  b^n  unable  to  find  any  case 
in  which  a  contrary  rule  haa  been  npheld. 
Offices  are  held,  in  this  country,  neither  bv 
^rant  nor  contract,  nor  has  any  person  a  vested 
interest  or  private  right  of  piroperty  in  them. 

The  statute  speaks  of  the  suspension  creating 
a  varancy^  and  provides  how  that  vacancy  shaU 
be  filled.  If  the  office  is  vacant  it  becomee,  as  to 
the  suspended  person,  for  the  time  being,  as 
though  it  did  not  exist,  and  as  to  the  public,  the 
person  appointed  to  fill  such  vacancy  is  the  sole 
incumbent  of  the  office. 

The  court  below  therefore  erred  in  rendering 
judgment  for  more  than  the  amount  admitted  to 
be  due. 

Judgment  reversed. 

Okey,  C.  J. 

All  the  members  of  this  court  present  at  the 
decision  of  this  case  concur  in  holdins  that  dar- 
ing the  time  Gulp  was  suspended^  he  was  not 
entitled  to  compensation  from  the  city  €f  Steu- 
ben ville.  The  .only  question  determined  in  this 
case  is  stated  in  the  syllabus,  and  I  concur  in  the 
decision  so«made.  But  whether  the  mayor  may 
or  mav  not  suspend  for  any  cause  satisfactory  to 
himself,  and  what  power  the  council  may  have 
in  case  of  suspension,  are  questions  which  we 
have  not  considered,  much  less  decided. 

[This  case  will  appear  in  37  O.  S.J 


STATUTE  OF  LIMITATIONS— PARTITIOH 

—ORDER  OF  SALE. 


SUPREME  COURT  OF  OHIO. 


Joseph  W.  Laffsrtt 

V. 
WiLUE    ShINN. 


March  28»  1882. 

1.  The  proviaion  in  the  oode  of  olvU  prooednre  as  i«> 
vised  in  1^,  by  whioh  the  period  within'  wbldi  a  rrcK 
oeeding  in  error  may  beoomnwAoad  ia  reduced  mm 
three  to  (100  veara  (Code  of  1868,  {  608 ;  76  Ohio  I^  808, 1  SD( 
Rev.  Stata.  {  8728).  doea  not  apply  to  jadgmeata  wblck 
had  been  rendered  when  the  aoi  of  1878  took  eOboL  hot  \if 
force  of  the  act  of  1888  (S.  A  &  1)  the  period  of  three  7wn» 
preaoribed  in  aeotion  608,  govema  aa  to  thooe  Judgmenli^ 

2.  Where  a  demurrer  to  an  auawer  ia  anatelned,  bat 
no  jadgnient  ia  rendered  or  order  made  whleh  Is  ~  ^ 
nitive  in  ita  oharacter  nntil  a  sabaeqnent  tam,  tba 
within  which  a  prooeeding  in  error  may  be  ooiiiom_— 
by  the  defendant  mnat  be  oompnted  from  the  date  of  tte 
'uial  Judgment  or  order. 

8.    where  an  action  ia  brongbt  under  the  code  o#  elvQ 
prooednre  Ibr  the  partition  of  real  ealate,  and  the 
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ittntor  of  the  anoMtor  from  whom  the  estate  descended 
to  the  penoos  askiDg  for  partition  la  made  a  defendant, 
and  fllea  an  answer  and  proas-petition  setting  forth  that 
it  is  necessary  to  sellsnch  property  for  the  purpose  of 
paying  the  dents  of  snch  ancestor,  and  Mking  for  an  or- 
der of  sale,  snoh  administrator  is.  upon  Jioper  showing, 
entitled  to  such  order  of  sale,  ana  atatutes  of  limitations 
have  no  application  in  favor  of  snch  heirs.  Taylor  v. 
Thorn,  29  Ohio  St.  569,  followed. 

Error  to  the  District  Court  of  Adams  County. 

On  June  25th,  1861,  Francis  Shinn,  owner  of 
certain  parcels  of  land  in  Adams  County,  died 
intestate,  leaving  a  widow,  to  whom  dower  was 
assigned  in  in-lot  35  in  West  Union.  The  per- 
sonal property  and  the  other  paroels  of  real  es- 
tate were  sold  by  the  administrate*  for  the  pay- 
ment of  de'bts,  but  the  estate,  upon  s<^ttlement 
in  1854,  proved  to  be  insolvent,  four  ^undred 
dollars  ana  upwards  remaining  due  to  creditors. 

In  1855,  Joseph  W.  Lafferty  purchased  of  the 
widow  her  dower  interest  and  went  into^  posses- 
sion of  in-lot  35,  taking  with  him  cert^n  ma- 
chinery, and  he  was  also  owner  of  the  lELtmfr  part 
of  the  claims  against  the  estate  of  Shinn  ^main- 
ing  unjMiid.  He  died  in  1869.  leaving  hil  widow 
and  chUdren  in  possession  or  the  premi^,.  and 
the  widow  of  Shinn  died  the  same  year.  V. 

In  1872,  Willie  Shinn,  grandson  of  B^ancis 
Shinn,  filed  in  the  Court  of  Common  Pleas  of 
Adams  County,  his  petition  under  the  code  of 
civil  procedure  for  partition  of  in-lot  35,  in  which 
suit  the  other  heirs  of  Francis  Shinn,  his  admin- 
istrator, and  the  widow  and  heirs  of  Joseph  W. 
Lafferty  are  defendants.  The  widow  ana  heirs 
of  Lafierty  answered,  and  an  answer  with  cross- 
pNStition  was  filed  by  the  administrator  of  Fran- 
cis Shinn,  setting  forth  the  facts  here  stated,  and 
asking  that  the  lots  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  remaining  indebted- 
ness of  the  estate  of  said  Shinn,  above  referred 
to. 

After  decision  of  the  cause  in  the  court  of  com- 
mon pleas,  it  was  appealed  to  the  district  court. 
In  the  latter  court  aemurrers  were  sustained  to 
the  answers  and  cross-petition,  and  on  Septem- 
ber 7,  1875,  partition  was  oraered  amonff  the 
heirs  of  Francis  Shinn ;  but  as  the  lot  could  not 
be  divided  without  manifest  injury  to  the  own- 
ers, the  premises  were  appraised,  the  value  beine 
estimatecl  at  four  hundred  dollars,  and  Joseph  W. 
Shinn,  one  of  the  heirs,  elected  to  take  the  prem- 
ises at  such  valuation,  and  the  same  were  ad- 
judsed  to  him. 

This  petition  in  error  was  filed  in  this  court  on 
September  3, 1878,  by  the  administrator  of  Fran- 
cis Shini.  and  the  widow  and  heirs  of  Joseph  W. 
Lafiforty. 

White,  McKnight  A  White  and  L.  Thompson 
forplainiifb  in  error. 

F.  D.  Bayless  and  J.  M.  Wells  for  defendant 
in  error. 

Okbt,  C.  J. 

Twd  questions  are  presented,  first  whether  the 
right  to  prosecute  this  petition  in  error  is  barred 
by  the  statute ;  and,  secondly,  whether  the  court 
erred  in  sustaining  a  demurrer  to  the  answer 
and  ciose-petition  St  the  administrator  of  Francis 
SUan. 


1.  The  demurrer  to  the  answer  and  oross-pe- 
tition  of  the  administrator  of  Francis  Shinn,  was 
sustained  at  a  term  previous  to  September,  1875, 
but  no  final  judgment  was  rendered  until  the 
September  term,  1875,  which  was  held  on  the  7th 
day  of  that  month,  and  hence  in  determining 
whether  the  proceeding  in  error  is  barred,  time 
is  to  be  computed  from  that  day.  The  petition 
iri  error  was  filed  and  summons  issued  Septem- 
her  3d,  1878s  which  is  four  days  less  than  three 
years  from  the  time  the  order  of  partition  was 
made.  The  limitation  for  proceedings  in  error, 
under  the  civil  code  of  1  53  (§  523),  was  three 
years;  but  bv  the  revisini  act  of  May  14,  1878, 
which  took  effect  September  1,  1878  (75  Ohio  L. 
808,  §  20,  Rev.  Stats.  §  6723),  the  period  was 
shortened  to  two  years;  and  as  the  act  of  1878, 
was  in  forc^  when  this  petition  in  error  was  filed, 
and  two  years  had  elapsed  since  the  order  com- 
plained of  had  been  made,  it  is  insisted  that  the 
proceeding  in  error  is  barred.  In  support  of  this 
claim  the  defendants  in  error  rely  on  Schooner 
Marinda  v.  Dowlin,  4  Ohio  St.  500.    Thero  the 

{'udgment  sought  to  be  reversed  was  rendered  in 
Tebruary,  1850,  when  the  limitations  as  to  pro- 
ceedings in  error  was  five  years,  but  the  petition 
in  error  was  not  filed  until  December,  1^4,  and 
by  the  civil  code  of  1853,  the  time  in  which  such 
proceeding  could  be  commenced  was  fixed  at 
three  years,  as  already  stated.  The  court  held 
that  the  provision  in  the  code  applied,  and  that 
the  proceeding  was  barred.  No  obubt  that  de- 
cision rests  on  satisfactory  ground.  That  ''^11 
courts  shall  be  open,  and  every  person  for  an  in- 
jurv  done  him  in  his  land,  goods,  person  or  repu- 
tation, shall  have  remedy  by  due  course  of  law," 
is  ordained  in  the  Constitution  (art.  1,  sec.  16) ; 
and  it  is  not  within  the  power  of  the  legislature 
to  abridge  the  period  within  which  an  existing 
right  may  be  so  asserted  as  that  there  shall  not 
remain  a  reasonable  time  .within  which  an  ac- 
tion may  be  commenced.  Cooley's  Con.  L.  ^4th 
ed.)  456;  Const,  art.  2,  sec.  28.  But  in  the  right 
so  to  appeal  to  the  courts,  there  is  not  involved 
a  further  right  to  appeal  from  the  judgment  of 
the  court  to  which  such  applications  for  redress 
is  made.  On  the  contrary,  a  right  of  appeal 
from  such  judgment  exists  only  when  given  by 
statute  rCom.  v.  Messenger,  4  Mass.  469),  and 
such  rignt  of  appeal  when  so  given  may  ^  be 
taken  away  by  statute,  even  as  to  cases  pending 
on  appeal.  Er  pbrtej  McGardle,  7  Wall.  506. 
And  the  same  tning  is  true  with  us  as  to  pro- 
ceedings in  error.  Schooneif  Marinda  v.  Dowlin, 
8upra.  We  would  have  no  hesitation,  theroforo, 
in  holding  that  this  proceeding  in  error  is  banred 
bv  the  limitation  of  two  years,  if  the  rule  de- 
cured  in  that  case  remained  unaffected  by  other 
statutory  provisions.  But  the  question  is  whether 
such  rule  nas  not  been  chan{[ed  by  statute.  The 
act  of  1866,  which  remained  in  force  until  1880, 
provided  as  follows:  *^  Whenever  a  statute  i^ 
repealed  or  amended,  such  repeal  or  amendment 
shall  in  no  manner  affect  pending  actions,  prose- 
cutions or  proceedings,  civil  or  criminal,  nor 
oansee  of  such  action,  prosecution  or  proceeding, 
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existing  at  the  time  of  such  amendment  or  re- 
peal, nmesf  otherwise  expressly  provided  in  the 
amending  or  repealing  act."  IB.  &  S.  1;  Rev. 
Btats.  §  m 

The  remedy  bv  error  is  a  proceeding  (Hobbs  v. 
Beckwith,  6  Ohio'St.  252),  and  it  has  been  held 
that  it  is  a  proceeding  within  Rev.  Stats.  §  79, 
which  saves  pending  proceedings  when  the  stat- 
Hte  upon  which  they  are  founded  is  repealed. 
Railroad  Co  v.  Belt,  aid  Ohio  St.  479.  The  same 
language,  it  will  be  seen,  occurs  in  the  act  of 
18to;  ana  if  the  words,  pendh^  proceeding^  include 
a  pending  petition  in  error,  it  is  difficult  to  see 
wny  the  words,  coum  of  proceeding^  in  the  same 
section,  when  applied  to  matters  as  to  which  re- 
lief may  be  granted  notwithstanding  the  repeal 
of  the  statu^  on  which  they  tfre  founded,  do  not 
include  the  right  to  file  a  petition  to  reverse  a 
judgment.  True,  it  was  hdd  in  Westerman  v. 
Westerman,  25  Ohio  St.  500 ;  John  v.  Bridgman, 
27  Ohio  St.  22^  that  the  act  of  1868  did  not  pre- 
vent the  application  of  statutes  regulating  pro- 
cedure in  flu  action,  to  causes  pending  when  the 
statute  was  passed,  and  hence  a  chanffe  by  stat- 
uti9  in  the  rule  as  to  the  competency  of  witnesses 
applied  to  pending  actions,  notwithstanding  the 
act  of  1866.  It  is  insisted  that  the  principle 
governs  here,  and  that  to  shorten  the  period 
within  whicn  petitions  in  error  may  be  filed  is 
not  to  effect  the  cauee  of  proceeding^  within  the 
meaning  of  that  act.  But  in  Railroad  Co  v,  Hine, 
25  Ohio  St.  629,  a  different  view  was  adopted. 
It  was  there  held  that  by  force  of  the  act  of  1866, 
an  action  was  to  be  governed,  as  to  the  time 
within  which  it  might  be  brought,  by  the  stat- 
ute in  force  when  the  cause  of  action  accrued. 
Axx)ording  to  the  statute  in  force  when  suit  was 
brought,  the  action  was  not  barred,  but  it  was 
barred  according  to  the  statute  in  force  when 
the  cause  of  action  .accrued,  and  it  was  held  that 
by  force  of  the  act  af  1866,  the  bar  was  complete. 
It  is  impossible  to  distinguish  that  case  from 
this,  in  the  particular  now  under  consideration, 
and  other  cases  construing  the  act  of  1866,  sup- 


rt  the  same  view.  The  State  v.  Washington 
ID.,  24  Ohio  St.  603 ;  Bode  v.  Welch,  29  Ohio  St. 
19;  Bergin  o.  The  State,  31  Ohio  St.  111.    And 


Ip., 


see  Rev.  Stats.  §  79,  note.  We  hold,  therefore, 
that  bjr  force  of  the  act  of  1866,  this  case  is  gov- 
erned in  this  particular  by  section  523  of  the 
civil  code  of  1853,  and  consequently  the  right  to 
maintain  this  proceeding  in  error  is  not  barred. 
2.  The  other  question,  whether  the  district 
court  erred  in  sustaining  a  demurrer  to  the  an- 
swer and  cross-petition  of  the  administrator  of 
Francis  Shinn,  is  more  easily  determined.  And 
we  are  quite  clear  that  the  distriet  court  erred. 
There  is  no  reason  why  the  administrator  was 
not  entitled  to  an  order  of  sale  on  his  answer  and 
cross-petition.  His  riffht  to  obtain  an  order  of 
sale  for  the  pajrment  of  debts,  as  against  the  par- 
ties to  this  suit,  was  wholly  unaffected  by  the 
statute  of  limitations;  the  heirs  of  Francis 
Shinn  held  title  to  the  premises  subject  to  the 
ri|^ht  of  the  administrator  for  such  purpose ;  the 
widow  and  heirs  of  Joseph  W.  Lanbrty  had  no 


interest  in  the  premises,  nor  any  other  right 
with  respect  thereto,  except  to  remove  anr  prop- 
erty they  placed  thereon,  which  had  not  Secome 
part  of  the  realty ;  and,  indeed,  the  case  is  in 
principle  like  Taylor  v.  Thorn,  29  Ohio  St.  569, 
which  we  follow. 

Judgment  reversed. 

[This  case  will  appear  in  37  O.  S.] 


♦  > » 


LXVth  general  assembly  of   OHIO. 


STlfOPSIS  OP  LAWS 


[OH. 


Honae  Bill  No.  216.  To  amend  section  484S  of  tiM Be- 
vised  Statates,  t6  read  aa  f oUowa : 

Section  484S.  Any  balance  of  aaaeaaments  made  for 
the  obnatmction  of  any  anoh  road,  remaining  In  any 
county  treaaury,  after  the  payment  of  aU  ezpenees  In- 
onrred  on  aooonnt  of  the  roao,  ahaU  be  oertmad  by  the 
oonnty  auditor  Into  the  treaanrlea  of  the  townahlpa 
throogb  which  the  road  la  located,  proportionately  to  tiie 
amoont  paid  for  the  making  of  the  aame  in  eann  of  the 
townahlpa,  to  be  expended  under  the  order  of  the  town- 
ahlp  troateea  in  repairing  the  roada;  bat  In  eonntlee 
where  the  county  oommiauonera  are  constituted  a  boaid 
of  turnpike  directors,  aoch  unexpended  balance  ahaU  be 
transferred  to  the  general  Improved  road  repair  fund'for 
such  county. 

H.  B.  221.  To  authorise  the  Trustees  of  Union  town- 
ship, Fayette  county,  to  divide  auch  townahip  Into  four 
eAectlon  oredncta,  Inatead  of  two  aa  now  divided. 

H.  B.  m.  An  act  to  change  the  time  for  holding  the 
aecond  term  of  the  Ck>urt  oroommon  Pleaa'ln  Allan 
Oounty  for  the  vear  1S82,  to  the  22nd  day  of  May  Instead 
of  the  20th,  aa  fixed  by  the  judgea 

H.  B.  807.    An  act  making  appropriationa  to  meet 
fidenciea. 

MabohIS, 

Senate  BlU  61.  To  authorise  the  Trusteea  of  Goalien 
townaliip,  Clermont  Ck>unty,  to  purohaaea  town  Hall  and 
levy  a  tax  for  that  purpose.  

8.  B.  48.  Supplementary  to  section  8878  of  the  Ravtsod 
Statutes,  aa  followa : 

Section  8878a.  No  contract  of  or  for  the  aale  of  rail- 
road equintoenta,  rolling  atock  or  other  personal  prop- 
erty, (to  DC  uaed  In  or  about  the  operation  of  any  Fall- 
road)  by  the  terma  of  which,  the  purol^aae  mon^.  In 
whole  or  in  part,  la  to  be  paid  In  the  futurfeL  and  wharatn 
It  is  stipulated  or  conditioned  that  the  title  to  the  niop> 
erty  ao  aold  shall  not  vest  in  the  vendee,  but  shau  re- 
main in  the  vendor  until  the  pnrchaae  money  ahall  haw 
been  fully  paid,  ahall  be  validT  agalnat  ereditora  or  Inno- 
cent pnrcnaaers  for  value,  unless  recorded  In  the  ofBoe  of 
the  Secretary  of  State,  or  a  copy  thereof  filed  In  the 
ofllce  of  aald  Secretary  of  State,  and  when  aald  oontmet 
is  ao  recorded,  or  a  copy  thereof  ao  filed  aa  aforesaid,  the 
title  to  the  property  ao  aold,  or  contracted  to  be  aold, 
ahall  not  veat  in  the  vendee,  but  ahall  remain  In  the  Ten- 
dor  until  the  purchaso  money  shall  have  been  folly  paid, 
and  ruch  atipulation  or  conoitlon  ahall  be  and  remain 
valid,  Dotwithatanding  the  delivery  of  the  property  to, 
and  ita  poneaaion  by  such  vendee. 

Section  88786.    In  any  written  contract  lor  the  leottng, 
leaaing  or  hiring  of  auch  propertv  (to  be  uaed  aa  « 
said).  It  shall  be  lawful  to  stipulate  or  provide  ibr  a 
ditional  sale  of  such  property  at  the  termination  of 


renting,  leasing  or  hiring,  and  to  Stipulate  or  ncovlde 
that  the  rental  reaerved  ahall,  aa  paid,  or  whe^  paid  In  fdU, 
be  applied  to  and  treated  aa  nurohase  mcn^;  and  ta 
auch  contract  It  ahall  be  lawful  to  atlpnlate  or  protvide 
that  the  title  to  auch  property  ahall  remain  In  the  V 
or  vendor.' until  the  purchaae  money  ahaU  have 

fully  paid,  notwithatandlns  deliveiy  toandpoasei 

by  the  other  party;  subject,  however,  to  the  reqnlremsnt 
as  to  recording  or  filing,  contained  In  the  forsgolng 
tion  of  thlssCT. 

Section  8878c  The  Seoretaiy  of  State,  when  an 
quested,  and  upon  being  paid  the  proper  fees*  shall  re- 
cord uiy  such  contract,  and  shall  fife  In  his  ofllee  a  oopv 
of  any  audi  contract,  when  the  aame  ahaU  be  dsKhrersa 
to  him  for  that  jpurpose,  and  for  every  audi  oopj  so  fied 
he  ahaU  be  entitled  to  recdve  one  dollar. 
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COLUMBUS,  OHIO,     :        :    APRIL  18,  1882. 

AS  TO  RIGHT  OP  OUTSIDE   PARTIES  TO 
EMPLOY  COUNSEL  IN  BEHALF  OP 
THE  STATE  IN  CRIMINAL  CASES. 


Columbus,  O.  April  8, 1882. 
Editobs  Ohio  Law  Journal  : 

As  my  name  is  mentioned  by  6.  in  your  last 
number  as  giving  an  opinion  in  favor  of  a  rul- 
ing made  by  a  judge  as  to  the  right  of  prose- 
cuting witness  to  employ  counsel  in  a  criminal 
case,  I  deem  it  but  proper  that  my  position 
should  not  be  misunderstood,  and  for  this  pur- 
pose only  I  address  you  a  few  lines. 

In  the  first  article  by  p.  appears  this  language, 
"Judge  Tripp  proceeded  to  deliver  a  long,  fully- 
prepared  and  manifestly  pre-arranged  decision, 
in  which  he  held,  that  the  attorney  was  improp- 
erly in  the  case  and  had  no  right  to  appear  under 
the  circumstances."  Again,  *'  the  decision  was 
an  arbitrary  opinion  of  the  judge  unsupported 
by  law,  precedent  or  common  sense." 

Again,  "no  lawyer  can  read  this  section  of  the 
statute  without  concluding  that  this  section  con- 
tains the  only  limitation  upon  the  right  of  out- 
side counsel  to  appear  in  cases." 

Another  correspondent  has  shown  that  this 
section  referred  to  was  repealed,  and,  therefore, 
the  only  legal  construction  that  can  be  given  to 
this  language  is.  Chat  there  is  now  no  limitation 
upon  the  right  of  such  counsel  to  appear. 

To  this  view  of  6. 1  did  dissent,  and  to  this 
only,  and  expressly  stated  that  without  the  stat- 
ute, ''  the  court  might  permit  the  prosecutor  to 
have  assistance  when  it  was  deemed  necessary." 
The  decision  of  the  court  in  Bailey  v.  The 
State,  cited  in  the  last  article,  would  expressly 
uphold  this  view,  and  goea  no  further,  and  even 
Q.  in  another  article  of  February  10th,  saysf 
^  that  it  was  not  claimed  bv  him  that  counsel 
retained  by  outside  parties  might  demand  to  ap- 
pear.'* This  language  expressly  admits  the  cor- 
reotnesl  of  the  legal  principles  laid  down  in  my 
fprmer  article,  although  it  would  disclaim  the 
oofiatniotion  given  by  me  to  his  first  article, 
which  was  based  upon  the  language  above  quo- 
ted, and  which  seemed  to  claim  such  right.  If 
no  such  right  is  claimed  by  O.,  but  only  that  the 
oourt  may  allow  such  appearance  when  it  deems 
it  proper  and  necessary,  there  is  no  difference 


between  us  and  I  did  not  sustain  the  court  in 
Vinton  in  any  ruling  against  this  doctrine. 

O.  W.  Aldbich. 


HARBORING  A  THIEF. 


BELMONT  COMMON  PLEAS. 


The  State  of  Ohio 

r. 

George  W.  Douglass. 


March  20  &  21, 1882. 

The  defendant  was  indicted  under  section 
6979  of  the  Revised  Statutes  of  Ohio.  The  in- 
dictment alleged  substantially  that,  on  or  about 
the  10th  day  of  August,  1881,  one  Frederick 
Wheatley  robbed  the  store  of  Wheatley  &  Out- 
land,  of  the  village  of  Boston,  Belmont  county, 
Ohio,  and  stole  therefrom  goods,  specified  in  thb 
indictment,  to  the  value  of  tl01,27;  and  that 
afterwards,  on  or  about  the  2nd  day  of  Septem- 
ber, 1881,  the  defendant,  George  W.  Douglass, 
harbored  and  concealed  ^  the  said  Frederick 
Wheatley,  knowing  him  to  be  a  thief,  and  know- 
ing him  to  be  guilty  of  the  larceny  i*^harged  in 
the  indictment. 

The  evidence  showed  that  the  alleged  thief 
was  a  brother  of  the  senior  member  of  the  Rrm 
of  Wheatley  &  Outland,  and  a  second  cousin  of 
the  defendant.  It  was  shown  that  a  robbeir 
had  been  committed,  as  charged  in  the  indict- 
ment, and  testimonv  was  given  pointing 
strongly  to  Frederick  Wheatley  as  the  guilty  per- 
son. It  was  proven  that  on  the  2nd  of  Septem- 
ber, Wheatley  was  arrested  at  defendant's  house, 
upon  a  charge  of  having  previously  committ^ 
some  crime  in  the  State  of  Illinois ;  and  testi- 
mony was  given  tending  to  show  that  the  de- 
fendant, when  asked  as  to  Wheatley's  where- 
abouts by  the  officers  who  went  to  the  house  to 
make  the  arrest,  at  first  denied  Wheatley's  be- 
ing there,  but  afterwards,  when  assured  that  the 
oflScers  would  search  tne  premises,  induced 
Wheatley  to  come  out  and  deliver  himself  up. 
It  was  further  shown  that,  unon  a  search-war- 
rant subsequently  issued,  gooas  of  Wheatley  A 
Outland  to  the  value  of  about  t2.50  were  found 
concefded  in  defendant's  house. 

The  court  charged  the  jury  as  follows: 

In  order  to  maintain  tne  indictment,  it  is  es- 
sential that  the  State  prove:  1st.  That  said 
Fred  Wheatley  was,  at  the  time  of  the  act 
charged  against  the  defendant,  a  thief— that  is, 
that  he  (said  Wheatley),  had  recently  before 
that  time  'stolen  the  personal  goods  of  another 
(namely,  of  Wheatley  and  Outland,  the  owners 
named  in  the  indictment),  of  the  value  of  $86, 
or  over,  and  that  Fred  Wheatley  was,  at  that 
time,  liable  to  arrest,  indictment  and  punish- 
ment for  the  crime  of  larceny.  If  said  Fred 
Wheatley  stole  the  goods  of  another,  and  was 
guilty  or  larceny— that  is,  if  he  took  and  car- 
ri^  away  the  goods  of  another  without  consent 
of  the  owner  and  without  claim  or  color  of  right, 
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with  inteDt  to  deprive  the  owner  of  them,  and 
to  appropriate  them  to  his  own  use, — and  the 
goods  were  of  the  value  of  $86  and  upwards, 
then  said  Wheatley  was  a  thief  within  the 
meaning  of  the  statute. 

2nd.  The  defendant  must,  at  the  time,  have 
known  that  Fred  Wheatlev  was  such  thief,  and 
that  he  was  subject  to,  ana  in  danger  of  arrest 
and  punishment  for  said  crime  of  larceny 
named  in  thie  indictment,  namely,  the  goods  of 
Wheatley  &  Outland. 

3d  That  the  defendant  with  such  knowledge,' 
concealed  or  harbored  said  Fred  Wheatley,  for 
the  purpose  and  with  the  intent  to.  prevent  his 
arrest  and  punishment  for  the  crime. 

Defendant  is  presumed  to  be  innocent  until 
his  guilt  is  proved  beyond  a  reasonable  doubt, 
and  each  ana  all  of  the  imeredients  of  the  crime 
charged  against  him  must  oe  so  proved  before  he ' 
can  be  convicted. 

If  the  evidence  proves  that  a  larceny  was  com- 
mitted at  the  store  of  Wheatley  &  Outland,  and 
{proves  that  Fred  Wheatley  was  in  possession  of 
he  stolen  goods  soon  after  the  larceny,  such  pos- 
session is  U>  be  considered  by  the  jury  in  con- 
nection with  other  evidence  of  the  conduct  of 
said  Fred  Wheatley,  in  relation  to  said  goods, 
for  the  purpose  of  ascertaining  whether  such 
poesession  was  an  innocent  or  guilty  possession. 
It  is  said  that  possession  of  goods  stolen,  re- 
cently after  the  tneft,  affords  a  strong  presump- 
tion of  guilt ;  but  there  is  no  rule  of  law  that 
such  possession  is,  of  itself,  sufficient  proof  of 
guilt.  It  is  for  the  jury  to  determine  the  effect 
ot  such  possession,  upon  a  consideration  of  all 
the  testimony  in  the  case. 

If  Fred  Wheatley  stole  only  a  part  of  the 
goods  named  in  the  indictment,  and  not  the 
whole;  'or  if  the  goods  stolen  nere  of  less  value 
than  $35,  then  ne  could  not  be  convicted  of 
grand  larceny,  and  the  defendant  in  this  case 
can  not  be  convicted,  even  if  proved  in  other -re- 
spects ffuilt^.  But  if  a  quantity  of  ^;oods  were 
stolen  from  'Wheatley  A  Outland  by  one  act  of 
burglary  and  larceny,  as  alleged,  and  part  of 
these  goods  were  soon  afterward  found  m  pos- 
session of  Fred  Wheatley,  the  fact  of  such  posses- 
sion of  a  part  will  be  considered  by  the  iury  as 
evidence  tending  to  prove  that  "Ered  Wheatley 
stole  the  whole  of  the  goods. 

You  will  carefuUjr  examine  all  the  testimony 
in  the  case,  and  decide  whether  each  and  all  of 
the  essential,  as  before  stated,  of  the  crime  have 
been  proved. 

Did  defendant  harbor  and .  conceal  i*  red 
Wheatley— did  defendant  knowingly  and  inten- 
tionally give  him  shelter,  refuge,  concealmeht 
or  protection  from  detection  or  arrest?  Was 
Frea  Wheatleyi  at  the  time,  a  thief,  sulneot  to 
arrest  for  havine  stolen  said  property  of  Wheat- 
ley  and  Outlana  worth  $35  ana  more,  and  did 
defendant  at  the  time  know  that  Fred  Wheatlev 
waa  such  thief  and  guilty  of  that  larcen v  ?  If 
all  this  has  been  proved  so  as  to  remove  all  uor 
Bonable  doubt,  it  is  your  duty  to  find  a  verdict  of 


guilty.    If  not-  so  proved,  your  verdict  most  be 
not  guilty. 

Jtidos  St.  Clair  Kblly,  on  the  bench. 

A.  H.  Mitchell,  Prosecuting  Attorney,  for  the 
State. 

8.  W.  Emerson,  W.  S.  Kennon  and  R.  B. 
Chambers,  for  the  defense. 

Verdict  of  Not  Guilty. 


-•-•■ 


EVIDENCE    IN    CRIMINAL    TRIAL— GEN- 
ERAL   REPUTATION. 


SUPREME  COURT  OF  OHIO. 


Henry  H.  Upthegrove 


V. 


The  STATf  OF  Ohio. 


March  21, 1882. 

In  « trial  upon  an  indictment  chai*ging  the  priaonQ 
with  shooting  at  the  prosecuting  witneen,  with  malidoiiB 
intent  to  Icill,  where  evidence  has  been  introduced  tend- 
ing to  show  that  the  act  charged  w|«  committed  by  the 
accused  at  a  time  when  he  was  being  actually  assaulted 
by  the  prosecuting  witness  with  a  dangerous  weapon,  it 


is  competent  for  the  defense  to  prove  that  the  seneral 
reputation  of  the  prosecuting  witness  was  that  of  a  vio- 
lent and  dangerous  man,  and  that  such  general  reputa- 
tion was  known  to  the  accused  at  the  time  of  the  asMuUt, 
as  tending  to  support  the  plea  of  self  defense. 

Error  to  the  Court  of  Common  Pleas  of  Pauld- 
ing County. 

At  the  October  term,  1881,  of  the  Court  of  Com- 
mon Pleas  of  Paulding  County,  the  plaintiff  in 
error  was  tried  upon  an  indictment  for  shooting 
at  one  Lewis  Talhot  with  intent  to  kill. 

The  State  having  rested  its  case,  evidence  was 
intrtxiuced  by  the  accused  tending  to  show  that 
at  the  time  charged,  Talbot  attacked  him  and 
knocked  him  down  with  a  club,  and  was  about 
to  strike  him  again.  That  he,  the  accused,  fear- 
ing death  or  great  bodily  harm  at  the  hands  of 
his  assailant  shot  at  him,  with  the  sole  purpose 
of  self-defense  and  without  malicious  intent.  At 
this  stage  of  the  case  the  accused  proposed  to 
prove,  by  a  competent  witness,  that  the  general 
reputation  of  Talbot  for  peabe  and  quietness  was 
bad  and  that  his  character  was  that  of  a  danger- 
ous and  violent  man,  and  that  this  was  known 
to  the  accused  at  the  time.  To  the  introduction 
of  this  testimony,  objection  was  made  and  sob- 
tained  by  the  court,  and  exception  was  noted. 
This  ruling  of  the  court  is  now  before  us  for  re- 
view by  the  present  proceeding  in  error. 

Geo.  K.  Nash  for  defendant  in  error. 

I.  N.  Alexander  and  DeWitt  A  Freshwater  for 
plaintiff  in  error. 

LONCPWOBTH,  J.. 

As  a  general  rule  in  trials  for  homicide,  or  fe- 
lonious assault,  the  character  of  the  person  as- 
saulted orkillea  cannot  be  shown  j  for  tne  reaaon 
that  the  law  holds  it  to  be  as  criminal  to  assault 
a  bad  and  violent  man  as  a  good  and  peaceable 
one.  But  to  this  rule  there  is  an  exoeption  in 
oases  where  the  plea  is  self-defense  and  there  is 
evidence  tending  to  show  that  the  actual  er  ai- 
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tempted  killing  took  place  while  the  accused 
was  t>eing  actoallj  assaulted.  In  such  case,  the 
intent  being  an  essential  element  of  the  <Mriae. 
evidence  is  competent  to  show  what  the  accusea 
person  really  believed  at  the  time,  and  what  rea- 
sons he  had  for  entertaining  such  belief;  and  it 
will  not  affect  the  competency  of  the  evidence 
that  such  belief  turns  out  to  have  been  a  mis- 
taken one.  It  is  no  defense  to  a  charge  of  this 
character  to  show  that  the  deceitoed  or  prosecut- 
ing witness  was  a  wicked  or  violent  man,  but 
the  fact  that  the  accused  beHeved  him  to  be  so,  is 
calculated  to  throw  light  on  his  actual  intent  as 
rendering  his  act  criminal  or  excusable.  A  dub 
may  or  may  not  be  a  deadly  instrument,  and  I 
can  well  understand  that  when  in  the  hands  of  a 
man  known  to  be  of  blood-thirsty  disposition,  a 
^reasonable  grdhnd  to  fear  great  bodily  harm 
might  exist,  whereas  when  used  under  the  same 
circumstances  by  an  irritated,  but  ordinarily 
peaceable  man,  no  such  apprehension  would  he 
justifiable. 

The  rule  allowing   evidence  of  character  or 

Seneral  reputation  in  such  cases,  brought  home 
>  the  knowledge  of  the  prisoner,  is  founded  on 
the  clearest  principles  or  reason  and  common 
sense,  and  is  amply  sustained  by  authority, 

In  1  Greenl.  Bv.  §  101,  the  learned  author 
lavs  down  the  broad  principle  as  follows :  *-Thu8 
wnere  the  question  is  whether  the  party  acted 
prudently,  wisely  or  in  good. faith,  tne  informa- 
tion on  which  he  acted,  whether  true  or  false,  is 
original  and  material  evidence."  ♦  ♦  ♦  ♦ 
''Upon  the  same  principle  it  is  considered  that 
e  viaence  ofgeneral  repuJtatvm^  rqmted  oumenhip^  pub- 
He  rumor^  general  notoriety  apd  the  like,  though 
composed  of  the  speech  of  third  perspns,  not  un- 
dir  oath,  is  original  evidence  and  not  hearsay." 
To  illustrate  the  propoftition  he  cites  with 
approval,  thet^ase  of  People  v.  Shea,  8  Cal.  S38^  in 
which  it  was  held  that  where  the  accused  claim- 
ed to  have  procured  a  pistol  to  defend  himself 
against  the  attack  of  another,*vipon  the  ground 
of  certain  information  receiveci  from  others,  such 
information  became  an  original  fact  proper  to  be 
proved  in  the  case. 

It  is  said  in  2  Bishop  Crim.  Proced.  §  614  : 
''  Though,  as  a  general  rule,  even  on  an  indict- 
ment for  murder,  the  character  of  the  deceased  as 
being  quarrelsome,  and  the  like,  can  have  no  ef- 
fect, nowever  ill  it  may  be,  to  excuse  the  act  of 
the  defendant,  and,  therefore,  it  should  not  be . 
received  in  evidence  when  brought  forward  by 
him ;  yet,  if  in  the  particular  cose  as  presented 
before  the  court,  as  for  instance,  where  there  is  a 

? question  whether  the  homiciae  was  committed 
rom  malice  or  was  prompted  by  the  instinct  of 
self-preservation^ .  and  there  is  no  direct  testi- 
mony as  to  what  was  done,  but  the  whole  or  the 
principle  evidence  is  circumstantial — then^  it 
may  be  proper  to  permit  the  defendant  to  give 
in  evidence  what  ne  knew  of  the  character  of 
the  person  whose  life  he  took;  for  so  an  act 
whicn  would  otherwise  seem  unjustifiable,  or 
premeditftedly  malicious,  might  appear  more 


probably  to  have  been  done  in  self-defense  or  in 
a  ouarrel." 

The  subject  is  carefully  discussed  in  Wharton 
Crim.  Ev.  §  68  to  §  84  inclusive.  See  also  14 
Am.  Law  Review,  679. 

The  rule  as  announced  by  us  was  declared  to 
be  the  law  in  the  following  cases,  in  most  of 
which  the  question  arose  in  substantially  the 
same  manner  as  in  the  case  at  bar. 

Nichols  9.  People,  80  Hun,  165. 

Stephens  v.  State,  1  Tex.  Ap.  591. 

People  «.  Murray,  10  Cal.  809. 

People  V.  Andersonj  89  Ibid.  703. 

State  V.  Bryant,  55  Mo.  75. 

State  V.  Matthews  et  al.,  78  N.  C.  623. 

Eiland  v.  State,  62  Ala.  323. 

Monroe  v.  State,  5  6a.  85. 

Horbach  v.  State,  43  Tex.  242. 

People  V.  Lamb,  2  Keyes,  371. 

As  far  as  I  am  aware  the  doctrine  has  never 
been  denied  except  in  Commonwealth  v.  York. 
9  Met.  93  and  in  Commonwealth  9.  Hilliard,  2 
Gray,  294,  in  which  evidence  of  reputation  was 
not  admitted  under  a  like  state  of  facta  These 
decisions,  although  entitled  ^  to  the  greatest  re- 
spect on  account  of  the  eminence  of  the  distin- 
guished judges  who  announced  them,  are  at 
variance  with  the  whole  current  of  decision  in 
other  States  and  with  the  views  of  the  text  writ- 
ers who  have  treated  of  the  subject,  and  do  not 
appear  to  us  to  be  supported  by  the  sound  comf 
mon-sense  logic  whicn  underlies  the  whole  law 
of  evideiice. 

Judgment  reversed. 

[This  case  will  appear  in  37  0.  8.] 

RAILROAD— fellow'  SERVANT— NEGLI- 

GBNCE— RELATION  OF  SUPERIOR 

AND  SUBORDINATE. 


SUPREME  COURT  OF  OHIO. 


The  PiTTSBUjiaH,  Cincinnati  &  St.  Louis  Rail- 
way Company 

V. 

Albert  M.  Ranney. 


March  21,  1882. 

1.  Where,  by  the  rules  of  a  railroad  company^  brake- 
men  on  a  train  of  oars  are  placed  under  the  control  and 
diriKStion  of  thecondiiolor,  the  relation  of  superior  and 
subordinate,  asbetween  the  engineer  and  a  brakman,  is 
notcreated  by  a  rule  of  the  company  requiring  the  engin- 
eer to  give  certain  signals  for  setting  or  relieving 
brakes,  which  also  requires  brakeroen  to  work  the  brakes 
aooordlngly. 

2.  In  such  jcane.  the  engineer  and  braketnan  are  fellow- 
•ervantit  in  a  oomroon  employment ;  and  the  company  is 
not  liable  to  either  for  an  injury  resulting  from  the  neg- 
ligence of  the  other.  Railway  v.  Lewis,  88  Ohio  St.  196, 
approved. 

Error    to    the   District   Court   of   Franklin 

County. 

The  original  action  was  brought  by  defendant 
in  error  against  plaintiff  in  error  to  recover  dam- 
ages for  i^ersonal  injuries  resulting  from  the 
carelessness  of  defendant's  engineer  under  the  fol- 
lowing circumstances: 

On  the  2d  of  August,  1871,  the  plaintiff  below 
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was  employed  as  a  brakeman  on  a  train  of 
freight  cars  of  the  defendant  running  from  Co- 
lumbus, Ohio,  to  Dennison,  Ohio,  under  the  man^ 
agement  of  a  conductor,  an  engineer,  a  fireman 
and  two  brakemen.  On  approaching  Pataskala 
Btation,^  the  train  was  moving  at  the  speed  of 
about  fifteen  miles  per  hour  when  a  flag  signal 
from  the  station  was  given  to  slow  the  train  for 
orders,  whereui>on  the  engineer,  by  a  single  blast 
of  the  locomotive  whistle  signaled  the  applica^ 
tion  of  brakes  by  the  brakemen  and  thereby  the 
speed  of  the  train  was  reduced  to  six  or  eight 
miles  per  hour  when  opposite  the  station  house. 
While  moving  at  this  rate  the  engineer  received 
dispatches  from  the  station  a^ent,  and  also  or- 
ders to  proceed  without  stopping  at  the  station, 
whereupon,  by  two  blasts  of  the  whistle  the  en- 

fineer  signaled  the  removal  of  the  brakes  by  the 
rake'men.  While  the  plaintiff,  in  obedience  to 
the  signal,  was  engaged^in  removing  brakes  and 
before  a  reasonable  time  for  the  removal  had 
elapsed,  the  engineer  applied  steam  to  the  engine 
80  violently  as  to  break  and  separate  the  train 
at  the  coupling  of  the  cars  where  the  plaintiff 
was  engaged  in  removing  brakes,  whereby  the 
plaintiff  was  thrown  from  his  feet  and  fell  be- 
tween the  cars  and  was  thereby  very  seriously 
injured,  so  that  it  became  necessary  to  amputate 
his  left  les  above  the  knee  and  three  toes  from 
the  right  toot. 

In  stating  his  cause  of  action,  the  plaintiff  al- 
leged in  the  petition,  among  other  things,  the 
following : 

'*This  plaintiff  states  that  it  then  and  there 
becjBime  the  duty  of  this  plaintiff,  when  on  said 
train  of  cars  as  brakeman  as  aforesaid,  to  obey 
and  carrv  out  in  a  prompt  and  reasonable 
manner,  all  orders  o];Qommands  given  to  him  in 
any  manner,  by  the  engineer,  then  and  there 
handling,  operating  and  Controlling  the  locomo- 
tive attached  to  said  train  of  cars,  and  hauling 
the  same  from  Columbus  to  Dennison,  as  afore- 
said, in  reference  to  putting  on  or  letting  off"  the 
brakes  attached  to  the  cars,  making  up  and  form- 
ing said  train  of  cars  so  hauled  and  moved  by 
said  locomotive,  and  that  in  said  employment  of 
brakeman  on  said  train  he  was  unoer  the  com- 
mand and  order  of  said  engineer,  and  therefore 
compelled  to  obey  the  orders  and  commands 
given  by  said  engineer  to  him  in  reference  to 
using  said  brakes  in  the  starting  or  stopping 
said  train  of  cars,  and  as  above  stated  in  said  op- 
erating, hauling,  and  moving  said  locomotive 
and  train  of  cars  attached  thereto,  said  engineer 
was  in  all  respects  the  superior  of  this  plaintiff, 
and  it  was  his  duty  to  ^ive  orders  and  commands 
to  plaintiff  when  on  said  train  of  cars,  in  refer- 
ence to  the  time  and  place,  and  under  what  cir- 
cumstances paid  brakes  should  be  applied  to  the 
stopping  or  impeding  the  speed  of  said  t)rain,  and 
when  tne  same  should  be  let  off  or  loosened  in 
order  that  the  train  might  be  enabled  to  move 
at  a  greater  rate  of  speed." 

"The  plaintiff  further  says  that  said  injuries 
were  so  inflicted  upon  him  without  any  fault, 
neglect,  or  carelessness  upon  his  part,  and  whilst 


he  was  in  the  proper  discharge  of  his  duties  as  a 
brakeman  on  said  train  of  cars  aforesaid,  in  an 
ordinary,  careful  and  prudent  manner,  and 
plaintiff  avers  that  said  injuries  were  so  inflicted 
upon  him  as  hereinbefore  stated,  by  reason  of  the 
negligence,  default,  and  want  of  proper  care  and 
caution,  and  by  reason  of  the  rashness,  negligence 
and  carelessness  of  the  said  engineer,  who  had 
charge  of  the  said  locomotive,  its  movements, 
management  and  control  as  aforjesaid,  and  who 
gave  said  order  and  commands  to  plaintiff,  and 
the  said  injuries  were  caused  by  tne  said  engi- 
neer aforesaid,  by  his  sudden  and  rapid  starting 
of  said  locomotive  and  cars  in.  motion,  without 
signal  or  warning  to  plaintiff  or  other  employes, 
and  without  the  said  engineer  waiting  a  suffi- 
cient or  reasonable  time  to  enable  plaintiff  to 
obey  and  carry  out  his  said  order  or  command  to 
let  off  or  loosen  brakes  as  aforesaid ;  in  all  which, 
said  engineer  was  guilty  of  the  most  grossly  neg- 
ligent, improper,  rash  and  careless  conduct 
which,  as  aforesaid,  was  the  sole  cause  of  the  in- 
fliction of  said  injuries  upon  plaintiff  herein- 
before stated." 

The  defendant,  by  its  answer,  denied  that  the 
engineer  was  guilty  of  carelessness  or  fiegligence 
as  charged  in  the  petition,  and  also,  "that  in 
virtue  dfsaid  employment  he  (plaintiff)  thereoy 
became,  and  was  in  fact,  subject  to  the  orders 
and  control  and  direction  of  the  engineer  of  said 
freight  train,  or  that  said  engineer  thereby  be- 
came, and  was  in  fact,  in  all  respects  his  supe- 
rior upon  said  train,  whose  orders  and  commands 
he  was  in  all  respects  bound  to  obey.  On  the 
contrary  thereof,  tne  defendant  avers  that  said 
train  was  on  said  day,  under  the  charge  and  con- 
trol of  a  conductor,  who  was,  as  such  conductor, 
the  superior  of  botn  said  engineer  and  brakeman, 
and  whose  orders  and  commands  both  said  engi- 
neer and  brakeman  were  alike  bound  to  obey  m 
said  common  service  and  in  subordination  to 
said  superior  servant  of  said  defendant." 

To  this  answer  the  plaintiff  replied  as  follows: 
''That  this  plaintifl  admits  that  there  was  on 
and  connected  with  said  train  of  cars  mentioned 
in  plaintiff's  petition,  a  conductor  who  was  the 
superior  of  plaintiff^  and  in  reference  to  the  time 
of  starting  said  tram  at  stations  where  it  stop- 
ped, was  the  superior  of  said  engineer,  but 
plaintiff  says  that  in  all  respects  as  to  the  start- 
ing stopping,  controlling  and  movements  of 
said  engine  and  the  cArs  attached  thereto,  both 
said  engineer  and  conductor  were,  in  all  respects, 
the  superiors  of  plaintiff,  and  both  were  the  re- 
sponsible parties  in  charge  of  said  train  as  to 
said  plaintiff  and  said  railway  company." 

On  the  trial  in  the  common  pleas,  a  verdict 
and  judgment  were  rendered  for  the  plaiiiti£  A 
bill  of  exceptions  containing  all  the  testimony 
and  the  charge  of  the  court  was  made  part  of  the 
record.  The  iudgment  of  the  cbmmon  pleas  was 
affirmed  in  the  aistrict  court,  and  this  proceed- 
ing is  prosecuted  by  the  railroad  company  to 
verse  both  judgments. 
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MoIl'vaine,  J. 

The  principles  of  law  in  rdation  to  the  lia- 
bility of  a  master  for  an  injury  to  his  servant 
while  engaged  in  the  performaiiee  of  duties  un- 
der his  employment,  nave  been  so  frequently 
considered  and  declared  by  this  court,  and  upon 
such  varied  statements  of  fact,  that  one  might 
be  justified  in  assuming  that  the  law  upon  this 
subject,  in  all  its  bearings,  \ieLa  been  fully  set- 
tled. The  respective  rights  and  duties  of  em- 
ployer and  employee,  sound  in  contract.  The 
employer  implicitly  engages  to  use  reasonable 
care  and  diligence  to  secure  the  safety  of  the 
employee,  and  among  other  things,  to  exercise 
reasonable  care  in  the  selection  of  prudent  fel- 
low servants.  He  also  engages  that  every  one 
placed  in  authority  over  the  servant,  with  power 
to  control  and  direct  him  in  the  performance  of 
his  duties,  will  exercise  reasonable  care  in  pro- 
viding for  his  safety,  whether  such  superior  be  a 
fellow  servant  or  not  in  the  ordinary  sense.  The 
superior,  in  his  relation  to  the  subordinate  ser- 
vant, is,  in  the  language  of  Judee  Day,  in  Rail- 
way Co.  r.  Lewis,  33  Ohio  St.  196,  the  alter  eqo  of 
the  master.  This  doctrine,  which  imputes  to  the 
master  the  neglisence  of  a  servant  to  whom  he 
has  delegated  authority  over  other  servants,  has 
been  firmly  ingrafted  in  the  jurisprudence  of 
this  State  ever  since  the  case  of  the  Little  Mi- 
ami R.  R.  Co.  V.  Stephens,  20  Ohio  R.  416.  See 
also  C.  C.  A  C.  R.  R.  Co.  v.  Keary,  3  Ohio  St.  201, 
and  L.  S.  &  M.  S.  R.  R.  Co.  v.  Lavally,  36  Ohio 
St.  221,  and  cases  therein  cited. 

On  the  other  hand,  the  servant  assumes  all' or- 
dinary risks  of  the  employment  against  which 
ordinary  care  on  the  part  of  the  master  cloes  not 
provide,  and  among  the  risks  thus  assumed  by 
the  servant,  are  those  which  may  result  from  the 
<»relessness  or  negligence  of  fellow  servants. 
Indeed,  in  the  case  mfore  us,  it  is  not  claimed 
by  the  defendant  in  error  that  the  railroad  com- 
pany should  be  held  liable^  if  it  were  free  from 
negligence,  actual  or  imputed;  and  it  is  con- 
ceded, that  such  would  be  the  case,  if  the  engi- 
neer and  himself  were  mere  fellow  servants  in  a 
common  employment. 

Nor  is  it  denied  by  the  railroad  compan v,  that 
it  would  be  liable  if  the  injuries  of  the  dfefend- 
ant  in  error  were  caused  by  the  carelessness  of 
one  of  its  employees,  who  was  entrusted  with 
power  to  control  and  direct  the  defendant  in  er- 
ror in  the  discharge  of  his  duties  in  their  com- 
mon employment. 

The  contention  between  the  parties  is  not, 
whether  a  given  proposition  is  or  is  not  law,  but 
rather  as  to  a  question  of  mixed  fact  and  law: 
nameW,  whether  such  relation  of  superior  ana 
subordinate  existed  between  the  engineer  of  the 
train  and  the  defendant  in  error  as  rendered  the 

{)laiutifr  in  error  responsible  for  an  injury  to  the 
atter,  caused  by  the  carelessness  of  the  former. 
The  case  is  one  for  the  application^  rather  than 
the  definition  of  legal  principles.  We  must 
therefore  ascertain  the  exact  relation  which  ex- 
isted between  the  engineer  and  the  defendant  in 
error. 


They  were  both  servants  of  the  railway  com- 
pany engaged  in  a  common  employment,  to  wit: 
the  operation  of  a  single  train  of  cars.  The  ser- 
vice of  the  engineer  was  confined  to  the  care  and 
management  of  the  engine,  the  motive  power  of 
the  train,  while  the  aefendant  was  employed 
upon  the  cars,  and  his  duty,  among  other  tnines, 
was  to  tighten  and  loosen  tne  brakes  upon  the 
cars.  Although  the  duties  of  these  servants  were 
not  identical,  yet  as  the  services  of  each,  were 
necessary  to  the  accomplishment  of  a  single  pur- 
pose, namely,  the  movement  of  the  train,  they 
were  fellow  servants  in  a  common  employment : 
so  that,  if  this  relation,  and  none  other,  existed 
between  them,  the  risk  of  injury  to  either  by 
the  carelessness  of  the  other  was  assumed  by 
each,  and  the  common  master  or  emplover  would 
not  be  liable.  See  Whaalan  v.  M.  R.  &  L.  E.  R. 
R.  Co.  8  Ohio  St  249:  Manville  v.  C.  &  L.  R.  R. 
Co.  11  Ohio  St.  417;  P,,  Ft.  W.  &.  C.  Ry.  Co.  v. 
Devinney,  17  Ohio  St.  198;  Kumber,  adm'r  of 
Larkin,  v.  Junction  R.  R.  Co.,  83  Ohio  St.  160. 

This  brings  us  to  inquire  whether  there  was 
such  relation  of  superior  and  subordinate  exist- 
ing between  the  engineer  and  brakeman  as  to 
render  the  common  employer  responsible  for  in- 
juries to  the  latter  caused  by  the  negligence  of 
the  former.  The  crew  consisted  of  a  conductor, 
engineer,  fireman  and  two  brakemen.  Unques- 
tionably the  train  was  under  the  control  ox  the 
conductor  and  all  the  train  hands  were  subject 
to  his  control  and  direction.  By  the  rules  of  the 
company,  ''conductors  are  required  to  see  that 
brakemen  are  attentive  to  dut^.  Two  brake- 
men  must  at  all  times,  be  stationed  on  the  top 
of  the  CArs  of  each  freight  train  when  the  train 
is  in  motion.  The  speed  of  freight  trains  must 
be  governed  by  the  use  of  brakes  when  descend- 
ing grades,"  so  as  not  to  exceed  15  miles  per  hour. 
''Conductors  of  all  trains  are  required  to  keep  a 
brakeman  on  the  last  car,  while  the  train  is  in 
motion."  "Freight  conductors  are  required  to 
.ride  on  a  part  of  their  train  where  they  can  see 
tliat  their  men  attend  to  their  duties,  can  signal 
them  on  descending  grades  and  can  assist  in  ap- 
plying the  brakes  in  case  of  danger."  "Brake- 
men  must  use  judgment  in  applying  the  brakes 
when  approacning  a  station  and  endeavor  to 
stop  the  train  at  the  right  point  without  the  ne- 
cessity of  the  engine  sounding  the  whistle." 
These  rules  as  well  as  the  weight  of  all  the  testi- 
mony, show  that  brakemen  are  under  the  gen- 
eral control  and  direction  of  the  conductor. 

Indeed,  the  onl^  pretense  found  in  the  testi- 
mony, for  the  claim  of  defendant  in  error  that 
brakemen  are  subordinate  to  the  engineer  of  the 
train,  is  found  in  the  fact,  that  it  is  the  duty  of 
brakemen  to  observe  and  obey  certain  signals 

f riven  by  the  enginer,  to  wit:  Rule  18.  "One 
ong  blast  of  the  whistle  is  a  warning  of  the  ap- 
proach of  a  train ;  one  short  blast  is  a  signal  for 
putting  down  brakes  and  stopping  the  train: 
two  short  blasts  for  relieving  the  brakes  and 
starting  the  train;  three,  for  backing  the  train." 
It  is  contended  that  these  signals  are  in  the  nar 
ture  of  orders  or  commands  which  the  engineer 
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is  aathorized  to  give  to  brakemen  which  they 
are  bound  to  obey :  and  hence,  the  relation  <» 
superior  and  suborainate  is  created.  A  majority 
of  the  court  do  not  so  understand  either  the  pur- 
pose or.  effect  of  the  rule.  These  signals  are  so 
named  properly,  and  are  intended  to  notify  all 
concerned  of  the  thing  signified.  They  are  ad- 
dressed to  the  conductor  as  well  as  brakemen, 
and  it  is  the  duty  of  the  conductor  to  see  that 
brakemen  perform  the  duty  signified.  This  duty 
is  imposea  upon  the  brakemen  by  force  of  the 
rule  itself,  and  not  by  virtue  of  any  authority 
rested  in  the  engineer  over  the  brakemen.  The 
signal  is  a  mere  notice.  The  rule  is  the  order  of. 
the  company  to  the  brakemen  directly.  Sup- 
pose a  train  is  signaled  by  a  station  agent,  as 
this  train  was,  to  stop  for  orders.  It  thereby 
becomes  the  duty  of  the  conductor,  as  well  as  ot 
each  employee  on  the  train,  to  stop  for  orders ; 
and  vet,  no  one  can  contend  that  such  station 
agent,  who  gives  the  signal,  is  the  superior,  and 
train  crew  subordinate  employees  or  the  com- 
pany within  the  meaning  or  rule  under  consider- 
ation. A  variety  of  signals,  under  a  variety  of 
circumstances,  are  required  to  be  given  by  differ- 
ent employees  of  the  company,  to  signify  that  an 
occasion  exists  for  the  performance  of  a  particu- 
lar duty,  but,  it  would  be  absurd  to  hold  that  in 
each  case,  the  employee  giving  the  signal  is  a 
superior  servant,  to  whom  all  others,  to  whom 
information  is  thus  communicated,  are  subordi- 
nated ;  so  that  the  company  would  be  responsi- 
ble to  them  for  any  act  of  negligence  of  the  em- 
ployee who  jgave  the  signal,  whether  such  negli- 
f^ence  was  m  giving  the  signal  or  in  the  per- 
ormance  of  other  duties. 

For  it  must  be  observed,  that  negligence  or 
carelessness  is  not  affirmed  of  the  act  01  the  en- 

§ineer  in  giving  either  the  signal  to  tighten  the 
rakes  or  to  loosen  them.  The  only  negligent 
and  careless  act  charged  asainst  him,  was  in 
forcing  the  engine  forwara  violently,  without 
giving  time  to  the  brakemen  to  loosen  the  brakes. 
The  signal  informed  the  brakemen  that  the 
train  was  about  to  go  forward.  The  rule  is,  '*two 
short  blasts  for  relieving  the  brakes  and  starting 
the  train.''  The  matter  of  applying  the  steam 
to  the 'engine,  and  starting  the  train  forward, 
was  under  the  control  of  the  engineer  alone,  and, 
although  we  think,  upon  the  testimony,  the  act 
was  recklessly  performed  and  caused  a  very  se- 
rious injury  to  the  brakeman,  it  was.  neverthe- 
less, within  the  risks  assumed  by  the  defendant 
in  error  .when  he  engaged  with  the  plaintiff  in 
error  to  discharge  the  duties  of  brakeman  on  the 
train. 

This  conclusion  of  the  court  is  fully  sustained 
by  the  decision  of  the  Supreme  Court  Commis- 
sion in  P.  Ft.  W.  &  C.  Ry.  Co.  v.  Lewis,  33  Ohio 
Bt.196.  That  case  was  an  action  bv  a  brakeman 
against  the  railway  company  for  an  injury 
caused  by  the  negligence  of  tneen^ineer,  ana  the 
negjligent  act  complained  of  was  in  starting  the 
train,  while  the  brakeman  was  in  a  dangerous 
position,  without  giving  the  recjuired  sijgnaL 
We  refer  to  the  very  able  opinion  of  Judge 


Day,  without  quoting  from  the  case,  fbrtber 
than  4th  proposition  in  the  ^syllabus,  which 
reads  as  follows:  ''Where  an  engineer  and 
brakeman  were  employed  by  a  railroad  company 
in  operating  the  same  train,  and  there  was  no 
evidence  to  prove  that  the  brakeman  was  i>laoed 
in  a  position  of  subordination  to  the  engineer, 
other  than  what  may  be  implied  from  the  rules 
of  the  company,  requiring  the  engineer  to  give 
certain  signals  as  ''a  notice"  po  apply  or  Ime 
the  brakes,  and  requiring  the  brakeman  to  man- 
age the  brakes  "according  to  circumstances  and 
the  signals  of  the  engineer,"  and  placing  the 
brakeman  while  on  the  train,  in  suoordination 
to  the  conductor.  Held,  that  the  engineer  and 
brakeman  were  servants  of  the  company  engaged 
in  a  common  service  j  that  the  relation  of  supe- 
rior and  subordinate  did  not  exist  between  them  ; 
and  that,  therefore,  the  company  was  not  respon- 
sible to  the  brakeman  for  an  injury  occasioned 
by  the  negligence  of  the  engineer." 

True,  in  the  case  before  us,  several  witnesses 
testified  that,  on  the  road  of  plaintiff  in  error, 
brakemen  are  subordinated  to  the  engineer  cr 
the  train,  but  upon  the  whole  record,  it  is  quite 
evident  that  the  information  of  the  witnesses  waa 
based  solely  upon  the  rules  above  quoted  in  re- 
gard to  the  giving  and  obeving  signals  for  set- 
ting or  relieving  brakes,  so  that,  in  point  of  fact, 
this  case  in  this  respect  is  exactly  similar  to 
Lewis*  case;  and  a  majority  of  the  court  can  see 
no  good  reason  for  overruling  that  decision. 

Judgments  reversed  and  cause  remanded. 

Ok£y,  Q.  J.,  dissenting. 

A  railroad  company  is  liable  in  this  State  for 
the  negligence  of  a  conductor,  causing  injury  to 
a  brakesman,  upon  the  ground  that  the  company 
has  placed  the  conductor  in  a  position  of  superi- 
ority to  the  brakesman.  But  there  is  no  magic 
in  tne  word  conductor ;  and  if  the  brakesman  is 
bound  to  obey'  the  orders  of  the  engi- 
neer in  applying  and  loosening  brakes,  as  ne 
clearly  is,  and  while  obeying  such  orders  is  in- 
jured by  the  neglip;ence  of  the  engineer,  it  is 
difficult  to  find  satisfactory  ground  for  holding 
that  the  company  is  not  equally  liable.  Arj^ 
ment,  however  ingenious,  based  on  a  distinction 
between  such  cases,  has  for  its  support  no  vadid 
reason,  and  is  necessarily  fiallacious.  In  my 
opinion  the  law  of  this  State  is,  that  whenever 
a'  master  has  in  his  employ  two  or  more  persona, 
and  the  nature  of  their  employment  is  sudi  that 
one  is  required  to  give  orders  to  the  'otherSy  who 
are  bound  to  obey,  and  while  doing  so  are  in- 
jured by  the  n^ffligence  of  the  person  placed  in 
such  position' of  superiority,  the  master  is  liable^ 
and  it  is  immaterial  whether  the  negligent  per- 
son was  known  as  conductor,  engineer,  or  by 
other  designation. 

In  this  case  the  company  is  clearly  liable,  in 
my  judement,  by  a  just  application  of  the  prin- 
ciple I  have  steted.  By  tne  very  nature  or  the 
employment,  tne  brakesman  was  subordinate  to 
the  engineer.  But  that  view  is  much  strength- 
ened by  reference  to  the  ''general  rules  for  run- 
ning trains^"  which  are  mrae  part  of  the  record* 
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In  looking  into  those  rules  I  find  they  do  not 
support  the  theory  that  the  conductor  alone  is 
superior  to  the  brakesman.    On  the  contrary, 
the  engineer  is,  under  the  rules  of  the  company, 
in  many  things  as  much  superior  to  the  brakes- 
man, and  as  much  beyond  nis  control  or  advice, 
as  the  conductor,  and  the  brakesman  is  quite  as 
likely  to  be  injured  by  the  negligence  of  the  for- 
mer as  the  latter.     The  company  speaks  as  em* 
phatically  and  as  potently  through  the  engineer 
as  through  the  conductor.    Take  the  very  case 
under  consideration.    Pataskala  was  not  a  regu- 
lar stopping  place  for  this  freight  train.  The  con- 
ductor gave  no  signal  to  stop,  but  the  engineer, 
in  pursuance  of  a  rule  of  the  company,*did  give 
the  signal  for  that  purpose.    The  rules  provide, 
iniertuia:    'fOne  snort  blast  is  the  signal  for 
putting  down  the  brakes  and  stopping  the  train: 
two  short  blasts  for  relieving  the  brakes  ana 
startinj^  the  train.    ♦    ♦    ♦    When  signal  bell 
on  engine  is  rung  by  conductar  to  stop  at  next 
station,  the  engineer  will  answer  with  two  short 
whistles.    Engvnetn  will  alao  give  the  same  signal 
Vfhm  it  is  seen  to  be  necessary  to  stop  at  a  station  at 
which  he  has  not  been  signaled  to  siitp  by  the  eonduc' 
tor"    Engineers  *' will  be  held  equally  responsi- 
ble with  the  conductors  in  case  ot  any  violation 
of  the  rules  and  regulations  of  the  road." 

Here  the  engineer  gave  the  signals  because 
the  company,  by  fixed  rules,  commanded  him  to 
give  them,  without  waiting  for  any  order  of  the 
conductor,  and  the  brakesman  obeyed  the  signals 
because  it  was  his  imperative  duty  to  do  so,  under 
the  rules  of   the  company.     And  the  same  rules 
which  required  the  engineer  to  give  the  signals, 
made  it  his  duty,  wh^n  the  brakes  were  kx)sened, 
to  put  on  more  steam  so  as  to  increase  the  speed. 
The  engineer,  in  performing  this  last  duty,  how- 
ever, was  guilty  of  gross  negligence;   he  started 
the  train  so  suddenly  as  to  break  it  into  three 
sections  and  maim  Kanney  for  life ;  and  it  is 
fair  to  sav  that  Ranncy  would  not  have  been  in- 
jured if  he  had  not  been  ut  the  very  moment 
obeying    the   orders   of     the   companv,    given 
through  the  engineer,  to  loos>en  the  Drakes. 

The  conductor  performed  no  ofiice  whatever  at 
or  before  reaching  Pataskala  station — there  was 
none  for  him  to  perform.  The  injurv  would 
have  hapnened  tne  same  way,  to  tne  same 
extent,  ana  from  the  same  (^ause,  i.  e,  the  negli- 
gence of  the  conipapy  acting  through  the  engi- 
neer, if  the  conductor  had  been  absent  from  the 
train.  Shall  we  segregate  the  acts  of  the  engi- 
neer performed  in  the  few  moments  which 
elapsed  from  the  time  of  giving  the  signal  to  ap- 
ply the  brakes  until  the  injurv  occurred,  hold- 
ing that  in  giving  the  signals  he  was  the  com- 
pany's alter  ego,  and  in  putting  on  more  steam  a 
^llow  seivant  of  Ranney-^bis  right  hand  the 
company,  his  left  a  mere  fellow  servant?  Surely 
there  is  no  real  foundation  for  any  such  distinc- 
tion. 

Railway  Co.  v.  Lew  is,*  33  Ohio  St.  196,  was,  1 
think,  wrongly  decided^  and  of  the  same  opinion 
were  two  of  the  five  judges  who  heard  that  case, 


and  the  decision  of  the  majority  in  this  case  is^ 
in  mv  judgment,  equidly  erroneoua 

White,  J.,  dissented  on  the  same  ground. 

[This  case  will  appear  in  37  0.  S.J 
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SUPREME  COURT  OF  OHIO. 


Dbtboit  Fire  &  Marine  Ins.  Co. 

9. 

Commercial  Mutual  Ins.  Co. 


March  28, 1882. 

Where  an  iDenmnoe  oompany,  after  having  taken  a 
riak  and  reinaared  in  Another  oompany  to  indemnify 
itaelf  against  loaa  on  its  policy,  diacnargea  its  liability 

for  ^ 


by  the  payment  of  a  leaa  sum  than  tbat  for  which  the  or- 
iginal inauranoe  was  effected,  the  snm  so  paid  by  it  will  be- 
taken aa  the  amount  of  damage  anatainea.  and  the  meas- 
ure of  indemnity  to  be  recovered  from  the  reinsuring 
oompany ;  provided  such  pum  is  within  the  amount  ox 
the  reinsurance  policy,  and  doea  not  exceed  the  amount 
of  actual  loaa,  and  such  policy  contains  no  condition  for 
proratmg  loss  or  limiting  liability. 

Error   to   the  District    Court   of    Cuyahoga 
County. 

The  petition  alleged  that  on  the  10th  of  May, 
1871,  the  plaintiff,  the  Commercial  Mutual  In- 
surance Company,  issued  its  policy  of  insurance^ 
causing  t20,000  to  be  insured  upon  the  body, 
tackle,  apparel,  and  other  furniture,  of  the 
Schooner  called  the  *' John  Burt,"  from  noon  of 
the  6th  day  of  May,  1871,  to  noon  of  the  5th  day 
of  December,  1871.  That  on  the  same  day,  the 
^defendant,  the  Detroit  Fire  &  Marine  Insurance 
Company,  on  account  of  the  Commercial  Mutual 
Insurance  Company — loss  if  any,  payable  to 
them — made  re-insurance,  and  caused  15,000,  to 
be  insured  upon  said  Schooner,  from  noon  of  said 
6th  day  of  Iduy,  to  noon  of  said  5th  day  of  Decem- 
ber. That  in  and  by  said  policy  of  re-insurance, 
the  said  vessel,  with  her  tackle,  apparel  and 
other  furniture  was  valued  at  t25,000 ;  and  the 
limit  of  insurance  upon  the  vessel  interest  there- 
by insured,  was  fixed  at  t20,000.  That  with  the 
exception  of  the  names  of  parties  and  amount 
insured,  the  terms,  conditions,  and  stipulations 
of  said  re-insurance  policy,  were  substantially 
the  same,  as  those  contained  in  the  policy  issued 
by  the  re-insured  company  to  the  owner  of  the 
vessel.  That  on  the  14th  of  October,  1871,  the 
said  vessel  was,  by  the  perils  and  dangers  of  the 
lakes,  sunken,  and  so  damaged,  that  she  was 
abandoned  as  a  total  loss,  and  the  abandonment 
was  accepted. 

The  answer  alleged  that  before  the  commence- 
ment of  said  action,  the  plain  tiff  settled  and  com- 
promised'with  the  owner  of  said  vessel,  his  claim 
of  t20,000  under  the  policy  issued  to  him,  for  the 
sum  of  sixty  cents  on  the  dollar,  to  wit,  $12SX)0; 
and  obtained  from  the  owner  an  absolute  v^lease 
and  discharge  from  all  liability  under  said  policy ; 
that  at  the  time  of  said  settlement  and  comprro- 
mise,  the  plaintiff  was  not  in  a  bankrupt  or  in- 
solvent condition ;  that  in  accordance  with  the 
terms  of  said  settlement  and  compromise,  the 
defendant  paid  to  the  plaintiff  t3,000,  or  sixty 
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br  cent,  of  the  amount  insured  on  said  vessel  ' 
^  7  said  policy  of  re-insurance ;  and  paid  the  samCi 
in  full  satisfaction  and  discharge  of  all  claim 
against  it,  under  said  re-insurance  policv. 

To  the  foregoing  answer  the  plaintiff  below 
demurred  generally,  and  the  court  sustained  the 
demurrer,  the  defendant,  not  desiring  to  plead 
further,  iudgment  was  thereupon  rendered  in 
plaintiff  ^3  favor  for  the  full  amount  of  its* claim; 
4ind  at  the  following  term  of  the  district  court 
this  judgment    was  affirmed. 

LONOWOBTH,  J. 

The  original  insurer  became  liable  to  the 
owner  of  tne  vessel  for  a  total  loss,  but  actually 
paid  him  onlv  tl2,000,  being  sixty  per  cent,  of 
the  amount  of  the  policy,  in  full  discharge  of  its 
liability.  The  .  whole  amount  of  re-insurance 
was  $0,000.  Shall  the  re-insured  company  re- 
-cover  the  full  amount  of  its  policy,  or  only  a;>n> 
rata  part  of  the  latter  sum,  at  the  rate  of  sixty 
oents  on  the  dollar? 

The  contract  of  insurance  has  always  been  re- 
garded as  one  of  indemnity,  the  object  being  to 
protect  the  insured  from  any  and  aU  damage  oc- 
casioned by  the  happening  of  the  loss  insured 
■against,  not  exceeding  the  amount  of  the  policy. 

Re-insurance  is  thus  defined  by  Mr.  May :  '4t 
is  a  contract  of  indemnity  to  the  re-insured, 
whatever  be  the  subject  matter,  and  binds  the 
re-insurer  to  pay  to  the  re-insured  the  loss  sus- 
tained in  respect  to  the  subject  insured,  to  the 
extent  for  which  he  is  re-insured,  and  not  neces- 
sarily differing  in  form  from  an  original  insur- 
ance." May  on  Insurance  ^11.  In  the  case  be- 
fore us  the  policy  does  not  differ  in  form  from  the 
original  policy,  although  it  may  be  true,  as  I  am 
informed  it  is,  that  policies  of  re-insurance  gen- 
erally contain  a  condition  that  the  loss,  if  any, 
shall  be  payable  pro  roto,  at  the  same  time  and 
in  the  same'manner  with  the  re-insurance  com- 
pany, yet  ho  such  condition  is  expressed  in  the 
policy  before  us^  Is  it  to  be  imfHied?  .  To  an- 
swer this  question  we  must  have  a  clear  i^ea' of 
the  nature  and  object  of  such  a  contract.  Par- 
dons in  his  work  on  Marine  Insurance,  vol.  1  p. 
299,  says:  "In  all  cases  of  re.insurance,  what- 
ever may  be  their  ground,  the  re-insured  stands, 
418  to  his  insurers,  in  the  same  relation  in  which 
the  insured  stands  to  him,"  *'and  it  may  be  said 
in  general,  that,  wherever  the  insurance  is  not 
on  the  property  of  the  insured,  but  against  risks 
which  ne  Dears,  this  is  in  the  nature  of  re-insur- 
ance," (p.  808).  And  in  Phillips  on  Insurance 
^  874,  this  definition  is  given:  "Reinsurance 
18  A  contract  whereby  one  party,  called  the  re-in-i 
aurer,  in  consideration  bf  a  premium  paid  to  hiln, 
agrees  to  indemnify  the  other  against,  the  risk 
assumed  by  the  latter,  by  a  policv  in  favor  of  a 
third  party."  And  it  has  been  neld  that  the 
original  assured  cannot  assert  any  interest  in  a 
policy  of  re-insurance.  Herkenrath  v.  Ins.  Co.,  1 
barb.  Ch.  868. 

If  it  be*true,  then«  that  it  i9  the  riA  which  is 
insured  against,  and  the  contract  is  idtended  to 
furnish  complete  indemnity^  it  is  diffictflt  to  under- 
stand any  'reason  why,  when  such  risk  has  be- 


come a  certainty,  and  the  re-insured  has  aotoally 
sustained  a  loss,  be  is  to  be  indemnified  only 
partiaUy  and  not  eofimUtety:  at  least  to  the  extent 
of  the  amount  named  in  toe  policy  of  r»-intar> 
ance. 

Upon  this  subject,  there  are  but  few  adjudgsd 
cases.  None  are  to.be  found  in  ^e  English  booka 
From  a  very  early  day  re-insurance  has  been  in- 
terdicted in  that  country  by  act  of  Parliament, 
(19  Geo.  2,  Ch.  87,  sec.  4),  Mr.  Arnold  states  that 
this  statute  arose  from  the  fact  that  re-insarance 
had  come  to  b^'  employed  as  a  mode-  of  speculat- 
ing m  the  ri<»  %ftd  fsll  of  premiums,  and  the  leg- 
islature foresaw  that  it  misht  be  used  as  a  cover 
for  wager  policies,  1  Arnold  on  Ins.  290.  Andres 
V.  Fletcher,  2  T.  R.  161,  is  an  emphatic  declara- 
tian  of  the  meaning  and  force  of  this  statute. 
Whatever  may  have  been  the  reasons  for  its 
adoption,  however,  it  has  certainly  never  been 
recognized  as  a  part  of  the  common  law  of  this 
country.  Our  courts  have  refused  to  so  regard 
it,  orto  find  anything  in  re-insurance  oontraij 
to  public  policy  and  fair  dealin[|[.  Upon  this 
subject,  Mr.  Justice  Sedgwick  said  in  the  early 
case  of  Merrjr  v.  Prince,  2  Mass.  176,  "  That  a 
contract  of  re-insurance  is  not  prohibited  by  the 
principles  of  the  common  law  is  admitted  by  the 
parties.    It  is  a  contract  which,  in  itself,  seems 

Serfectly  fair  and  reasonable,  and  might  be  pro- 
uctive  of  very  beneficial  consequences  to  those 
concerned  in  thisimportant  branch  of  commerce ; 
but  because  it  was  much  abused,  and  turned  to 
pernicious  purposes  It  was  prohibited  by  an  act 
of  the  Parliament  of  Great  Britain.-"  In  this 
case  -he  goes  on  to  ehow  conclusively  that  the 
principle* of  that  statute  has  never  found  a  place 
in  the  insurance  law  of  the  United  Btat^  See 
also  Merchant's  A  M.  Ins.  Co.  v.  Washington  Ins. 
Co.,  1  Handy  408,  425.  This  will  serve  to  ex- 
plain \he  fact  that  the  Bnglish  reports  are  ba^ 
ren  of  authority  upon  the  suojeot  under  investi- 
gation. 

Since  the  decision  of  the  French  Court  of  Ad- 
miralty at  Marseilles,  in  December,  1848,  cited 
in  Emerigon,  Traiti  des  Assurance,  Meredith's 
Translation  202,  (but  n(^  other  report  of  which  I 
have  been  able  to  find),  it  has  oeen  uniformly 
held,  thitt,  where  the  first  insurer  beoomes  in- 
solvent, and,  on  a  compromise. with  his  creditors, 
pays  onl;^  a  certain  percentagld  of  the  loss,  the  rs^ 
insurer  is  nevertheless,  bouiui  to  pay  tne  re-in- 
sured the  full  amount  of  the  .loss  to  the  extent  of 
the  re-insiirance.  The  most  carefully  oonsidersd 
case,  and  perhaps  the  leading  case  upon  this  sub- 
ject is  Hone  and  Bokee  v.  Mutual  Safety  Ins.  Ga 
1  Sandfjrd  187,  subsequentlv  a^rmed  in  S 
Comstock  285.  In  this  case  the  decision  of  the 
French  Admiraltv  Court  is  followed,  atid  the 
court  repeat  with  approval  the  language  of 
Emerigon  and*  Roccus,  to  the  efEsct  that  the  re- 
insurer is  bound  to  pay  the  toluJIe  loss  which  is 
incurred  by  the;first  insurer. 

Bonlay  raty  atd  Alanset^  two  distingaiabed 
modern  french  authors,  are  also  cited  as  speak- 
ing to-  the  same  eflect. 

In  Blackstone  v.  Alemannia  Ins.  Ca  M  N^T. 
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104,  the  same  doctrine  is  declared  to  be  definitely 
settled.  See  also  to  same  effect,  Ins.  Co.  v, 
Cashow,  41  Md.  59,  and  Eagle  Ins.  Co.  v,  Lafay- 
ette Ins.  Co.,  9  Ind.  448. 

If  it  be  true,  then,  that  the  re-insurer  is  liable 
to  the  re-assured  (to  the  extent  of  the  sum  named 
in  the  policy)  for  the  full  amount  of  the  loss,  for 
which  only  a  liability  has  attached  to  the  origi- 
nal insurer,  but  whictf  he  has  not  paid  and  can- 
not pay  on  account  of  insolvency,  how  much 
more  must  it  be  true  that  such  obligation  exists 
where  the  re-assured  has  not  only  incurred  a  li- 
ability but  has  CLChjujJiy  paid  the  niU  amount  for 
which  he  asks  indemnity?  If  there  existed 
room  for  doubt  as  to  how  this  question  should  be 
answered  the  answer  would  be  found  in  the  de- 
cision of  111.  Mut.  Ins.  Co.  v.  Andes  Ins.  Co.  67 
111.  362,  which,  as  far  as  I  am  able  to  un- 
derstand it,  is  indistinguishable  from  the  case  at 
bar.  In  that  case  the  element  of  insolvency  did 
not  exist.  The  original  insurer  was  liable  to 
pay  to  the  insured  the  sum  of  $6,000,  in  conse- 
quence of  the  loss  of  the  subject  matter  insured, 
but  actually  paid  only  $600,  in  full  discharge  of 
the  liability,  the  amount  of  the  re-insurance  was 
$2,000,  It  was  said  by  the  court,  that  the  re- 
assured would  have  been  entitled  to  recover 
$600,  had  there  been  a  clause  in  the  policy  j:>ro- 
raJting  the  loss. 

The  claim  of  the  plaintiff  in  error  is  based 
upon  the  theory  that,  in  respect  to  the  subject 
matter  of  insurance,  the  re-msured  and  the  re- 
insurer are  engaged  in  a  common  venture  and 
ought  thereupon  to  bear  the  loss  in  ratable  pro- 
portion. In  the  light  of  the  authorities  this 
Tiew  is  wholly  untenable.  It  pre-supposes  a 
certain  privity  of  contract  to  exist  between  the 
original  insured  an  i  the  re-insurer,  the  exist- 
ence of  which  is  denied  by  every  authority 
which  has  spoken  upon  the  topic.  I  ^m  con- 
lent  to  close  this  suoject  by  (quoting  the  lan- 
i;uage  of  Emerigon:  **The  re-insurance  is  ab- 
solutely foreign  to  the  original  assured,  with 
whom  the  re-dnsurer  contracts  no  eort  of  obligor 
iwn.^^  Traiti  des  Assurance,  Meredith's  Trans- 
lation, p.  201. 

Judgment  aflSrmed. 

[This  case  will  appear  in  37  0.  8.] 
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RAILROAD— CONSTRUCTION  IN  A  STREET 
OP  A  CITY— INJUNCTION. 


SUPREME  COURT  OP  OHIO. 


The  Scioto  Valley  Railway 

v. 
David  Lawrence   et  al. 


March  28, 1882. 

1.  Where  the  oonstrtictlnn  of  a  ralln>ad  in  a  street  of  a 
eity,  wUl  work  material  injury  to  the  abutting  property, 
such  oonatruotion  mav  be  enjoined,  at  the  suit  of  the 
owners,  until  the  right  to  conatruct  such  road  in  the 
.etreet  ahall  first  be  acquired,  under  proceedings  insti- 
tuted against  suoh  owners  as  required  oy  law  for  the  ap- 
propriation of  private  property. 

S.  In  such  case  It  la  immaterial  whether  the  f m  is 
"▼^ited  in  ihe  dty  or  in  the  abutting  owners,  so  long  ss  it 


is  held  upon  the  same  defined   usee.    Railway  Co.  v. 
Cummlnsville,  (14  Ohio  8.  624)  approved  and  followed. 

Error  to  the  District  Court  of  Scioto  County. 

On  July  3, 1877)  the  defendaht  in  error,  David 
Lawrence  and  others,  filed  their  petition  in  the 
Court  of  common  Pleas  of  Scioto  County  to  en- 
join the  Scioto  Valley  Railway  Company,  the 
plaintiff  in  error,  from  constructing  its  railroad 
along  and  on  Gay  street  in  the  city  of  Ports- 
mouth in  said  county. 

The  plaintiffs  aArer  that  they  are  the  owners  Of 
valuable  lots  abutting  on  said  street ;  that  said 
street  is  dedicated  to  public  use  as  a  street,  the 
fee  thereof  being  vestjsd  in  said  city  in  trust  for 
said  use.  They  also  aver  that  said  railway  com- 
pany has  obtained  from  said  city  of  Portsmouth, 
the  right  of  way  so  far  as  said  city  has  power  to 
grant  the  same,  to  construct  and  build  said  rail^ 
road  over  and  along  said  Gay  street,  that  the 
constrqction  of  said  railroad  and  the  laying  of 
the  track  •  thereof  along  said  street  as  contem- 
plated in  said  grant  of  the  right  of  way  by  said 
city,  and  the  runningoflocomotives'and  trains 
thereon,  will  have  the  effect  of  rendering  the 
property  of  the  plaintiffs  in  Ga;^  street  to  a  great 
extent  worthless,  and  to  deprive  them  of  their 
property  in  said  street,  and  the  private  rights 
and  easements  which  they  respectively  now 
have  in  the  same.  It  is  also  averred  that  such 
contemplated  use  of  said  street  is  not  only  an  es- 
sential diversion  of  it  to  other  purposes  than 
th«se  for  which  it  was  acquired,  but  is  such  an 
enlargement  of  its  uses  as  to  accumulate  materi- 
ally additional  burdens  upon  the  land,  and  de- 
stroy or  impair  the  incidental  rights  of  the 
plaintiffs  appurtenant  to  their  lands  abutting 
on  said  street',  and  that  the  damages  resulting 
therefrom  will  be  irreparable. 

The  answer  of  the  defendant,  put  in  issue  the 
averments  of  the  petition  as  to  the  injurious  ef- 
fects upon  the  property  of  the  plaintifis,  result- 
ing from  the  construction  and  operation  of  the 
rauroad,  and  relied  upon  the  grant  from  the  city 
as  a  bar  to  the  relief  sought. 

On  the  trial  the  court  found  the  issues  in  favor 
of  the  plaintifis  and  granted  the  injunction,  as 
prayed  for,  unless  the  railroad  company,  as 
against  the  plaintiffs,  should  first  acquire  the 
right  to  construct  said  road,  under  proceedings 
instituted  as  required  by  law  for  the  appropria- 
tion of  private  property. 

On  error  this  judgment  was  affinned  b^  the 
district  court,  and  tne  present  proceeding  is  in- 
stituted in  the  court  to  reverse  t)oth  judgments. 

White,  J. 

This  case  is  governed  by  the  principles  laid 
down  in  Street  Railway  v.  CumminsviUe,  (14 
Ohio  St.  624)  ;  and  iVe  are  not  disposed  to  depart 
from  the  ruUng  in  that  case. 

1.  As  to  the  claim  of  the  plaintiff  in  error 
that  the  abutting  lot  owners  will  sustain  ho  ap- 
preciable damage  by  the  construction  of  the  rail- 
road on  the  street. 

This,  Question  was  put  in  issue  by  the  plead- 
ings  ana  was  found  by  the  court  below  in  favor 
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of  the  defendants  in  error.  All  the  evidence  is 
embodied  in  the  bill  of  exceptions  and  is  brodg[ht 
before  us  for  review.  The  result  of  our  examin- 
ation is  that  we  see  no  reason  to  warrant  us  in 
disturbing  the  findings  of  the  court  upon  the  is- 
sues of  fact. 

2.'  Jt  is  also  claimed  that  as  the  fee  to  the 
street  is  vested  in  the  city,  the  abutting  lot 
owners  are  not  entitled  to  an  injunction,  what- 
ever damage  or  injury  may  result  to  their  lots; 
that  their  only  remedy  is  by  ciyil  action  against 
the  company  to  recover  for  such  injury.    . 

The  statute  under  which  the  ^e  of  streets, 
is  vested  in  the  citv  provides  as  follows:  " That 
all  proprietors  of  lots  or  ground  in  any  city  or 
town  corporate  in  this  State,  who  have  subdi- 
vided or  laid  out,  or  who  shall  hereafter  subdi- 
vide ox  lay  out  the  same  in  lots  for  sale,  shall 
cause  accurate  and  true  maps  or  plats  thereof  to 
be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  such  town  or  city  may  be  situ- 
ated ;  which  maps  or  plats  so  to  be  recorded, 
shall  set  forth  and  describe,  with  certaintv,  all 
grounds  laid  out  or  granted  for  streets,  alleys, 
ways,  commons  or  other  public  uses  •  ♦  ♦  ♦ 
ana  such  map  or  plat  so  recorded,,  shall  be  deem- 
ed a  sufficient  conveyance  to  vest  the  fee  of  the 
parcel  or  parcels  of  land  therein  set  forth  and  de- 
scribed, or  intended  to  be  for  streets,  alleys,  ways, 
commons  or  other  public  uses,  in  such  city  or 
town  corporate,  to  be  held  in  the  corporate  name 
thereof,  in  trust  to  and  for  the  U9e8  andvurpaaea  so 
set  forth  and  expressed  or  intended.  S.  &C. 
1843;  Chase  1846. 

It  seems  to  us  it  can  make  no  material  differ- 
ence where  the  fee  is  vefited,  so  long  as  it  is  held 
to  the  same  defined  uses. 

The  established  doctrine  in  this  State  is  that 
the  abutting  lot  owners  ''have  a  peculiar  inter- 
est in  the  street,  which  neither  the  local  nor  the 
general  public  can  pretend  to  claim,  a  pri- 
vate rignt  of  the  nature  of  an  incorporeal  here- 
ditaments, legally  attached  to  their  contiguous 
grounds,  and  the  erections  thereon ;  an  inciden- 
tal title  to  certain  facilities  and  franchises,  as- 
sured to  them  by  contracts  and  by  law,  and  with- 
out which  their  property  would  be  of  little  value. 
This  easement,  appendant  to  the  lots,  unlike 
any  right  of  one  lot  owner  in  the  lot  of  another, 
is  as  much  property  as  the  lot  itself" 

In  s{>eaking  of  the  rights  of  the  public  in  the 
street,  in  the  case  already  referred  to,  the  court 
(on  p.  549),  say:  "It"  (the  public)  "  may  reg- 
ulate and  modify  the  manner  of  using  the  street 
by  the  public  at  large,  and  may,  undoubtedly, 
devote  its  own  interest  to  the  maintenance  of 
new  structures  placed  in  the  hands  of  other 
agencies,  and  calculated  to  enlarge  the  general 
purposes  for  which  the  highway  was  originally 
constructed.  But  where  these  new  structurei>, 
and  new  modes  of  travel,  devolve  additional 
burdens  upon  the  land,  and  materially  impair 
the  incidental  rights  of  the  owner  in  the  high- 
Way,  they  require  more  than  the  public  has,  or 
can  grant,  and  the  deficiency  can  only  be  sup- 
plied by  appropriating  t^e  private  right  upon 


the  terms  of  the  Constitution."  See  also  Pieroe 
on  Railroads,  (1881)  p.  241. 

The  doctrine  laia  down  in  Street  Railway  v^ 
Cumminsville  was  subsequently  adopted  by  the 
General  Assembly  in  the  act  of  May  27, 1-8M,  to 
amend  the  Act  of  April  10,  1861,  providing  for 
street  railroad  companies.  S.  &  S.  187,  2  Sayler 
958.  And  there  is  no  reason  why  abutting^  lot 
owners  should  not  have  tHe  same  rights  against 
the  construction  of  steam  railroads  aa  they  have 
against  street  railroads. 

Judgment  affirmed. 

[This  case  will  appear  in  37  O.  S.] 


^U^^  of  ^CCt<H0140. 


WISCONSIN. 


Bt.. 


(8igprtme  Oourt,) 

Howxjkjn)  V,  MnwAUKXB,  Lakb  Shohx  A  W 
Co.    Febniaiy  7, 138:2. 

RaHraad-^Aceident  to  BmpUn/€,^V\9Axii\ft^  whito  girfng 
■a  a  ahnveler  of  aiiow  for  the  defendant  oompany  apon  a 
train  engased  In  the  boMineea  of  reroovlng  anew  from  tlir 
track,  waa Injured  by  the  overtaming  of  the  car  in  which 
he  rode,  by  n^aaoii  or  an  unauocebafu' attempt  of  tlie  ooo- 
dactor  to  remove  a  anew  bank  from  .the  track  liy  mean* 
of  the  anou'-plow  alone,  aided  by  the  momentum  of  the 
train.  Held^  upon  all  the  facta  8e(  out  in  the  complaint^ 
that  a  recovery  by  the  plaiutift  ia  precluded  bv  the  fad*. 
that  aucth  overturninK  of  hia  car  waa  one  of  the  perila  of 
the  bualneea,  which  he  aaaumf^d,  and  that  the  coiidoctor 
and  othera,  whoee  negligence  ia  alleged,  were  fellow- 
vanta  in  the  aame  euiploymeut. 


Tetz  v.  Buttbrfield.     February  7, 1882» 

1.  BuiUtingOontract.'^K  contract  for  the  erection  of  a 
dwelling  by  T.  for  B.  providea  that  T.  ahal4  complete  it  In 
all  ita  parta  '*  in  a  gocnl,  aulMtkntlal,  and  workmnnlike 
Hianne  ,  to  the  acceptance  ol  W.  D.  architect  ;'*  timt  if  a 
dlapute  ahall  ariae  re8pe(*tlng  the  true  oouatrui-iloii  of  tJie 
drawiiiga  or  apecllicaiiona  the  aanie  ahall  he  finally  de- 
cided by  the  architect,  but  if  any  dlapute  ahull  ariae  re- 
apectiiig  the  true  value  of  any  extra  work  or  «if  work 
omiit«.a,  **the  aanie  ahall  be  valued"  by  arbUrau»is 
whoee  appointment  ia  pn>vided  for ;  and  tliat  the  work  is 
to  be  executed  '*  a<»  aa  lo  fully  carry  out  the  design  of  aaid 
building  aa  aet  fort  j  in  the  apecittcationa  or  ahown  in  the 
pinna  and  Hccordinff  the  truu  apirit,  meaning,  and  intent 
thereof,  and  to  the  full  aailHfaction  of  W.  !>.,  aat^bitect^  * 
•  •  •  and  to  the  aatitfaeiion  o/^Ue  owner,**  Heid^  thai 
the  laat  paragraph  haa  no  reference  to  the  c|ualiiy  of  the 
workmanahip  or  materlala, and  aa  to  theee,  mtheabNeooe 
of  proof  of  fraud,  uilatake,  or  unfair  dealing  ou  the  pait 
of  the  architect,  hia  acceptance  of  the  work  aa  aatiafactoiy 
binda  the  owner. 

2.  In  an  action  by  the  builder  upon  the  oontraei  the 
anawer  ailcrgea  that  impn»per  and  Inferior  material 
uacd  by  tiie  plaiiitilT,  and  that  if  the  architect  «*  hai 
preaaed  aatiafaction  with  aaid  work  he  ht^  failed  to 
diacrharge  hia  duty  aa  an  architect,  and  has  done  sola 
fraud  of  tlie  riglita  of  defendant,  anovth rough  aoineeoUii- 
aive  lunnagenient,  aa  defendant  la  informi-d  and  believea, 
between  hlniaelf  and  the  plaiiitilf."  On  the  trial  deteid- 
antolTered  evidence  to  ahow  that  one  of  the  floors  was 
made  of  rotten  flooring,  and  that  much  of  the  material 
uaed  waa  rotten,  etc.,  and  that  before  plaintifTqnit  work 
defendant  notified  him  and  the  architect  that  he  (defend* 
ant)  waa  not  aatiafled  with  the  work  and  material.  Matd, 
that  It  waa  error  to  reject  thia  evidence,  as  It  tended  to- 
ahow  bad  faUh  on  the  pan  of  the  architect  in 
the  building;  and  auch  proof  was  admissible  under 
contract  and  anawer. 


THE    OHIO    LAW   JOUBNAIi. 


453 


LXVth  general  assembly  of   OHIO. 


8TNOP8I8  OF  LAWS'  TABSED  TKIB 


OH. 


MABOH  18,  1882. 

S.  B.  80.  To  authorise  the  Trnateee  of  any  townahip 
hi  Harrison  county,  to  oonetmet  free  tampikea. 

Hooae  Joint  resolution  No.  82.  Bequestiutf  the  Presi- 
dent of  the  United  States  to  pardon  Serjeant  Mason. 

Senate  Bill  118.  To  authorise  the  iasue  of  bonds  by 
•dties  haying  a  population  of  not  more  than  12,268,  and 
not  leas  than  12,000,  for  market  house  and  eity  hall  pur- 
poses. 

Marck  24, 1882. 

House  Bill  188.  Amending  sections  962  and  968  of  the 
Kevised  Statutes  prescribing  rules  for  the  governance  of 
the  board  of  luflrmary  Directors  of  Hsmilton  County. 

H.  B.  67.  Amending  section  2878  of  the  Revised  Stat- 
utes, for  a  more  perfect  description  of  town  lots. 

H.  B.  484.  To  amend  sections  1402  and*  1463  of  the  Re- 
vised Statutes,  empowering  the  trustees  of  townahips  to 
investigate  and  take  action  relating  to  the  prevalence  of 
small-pox  or  other  infectious  or  loathsome  disease. 

H.  B.  268.  To  authorise  the  Commissioners  of  Athens 
Ck>unty,  Ohio,  to  levy  an  additional  tax. 

ti,  B.  202.  T6  authorise  certain  township  trustees  to 
dispose  of  burying  ground  and  purchase  other  ground. 

H.  B.  201.  To  authorise  the  village  of  East  Liverpool 
to  issue  bonds  for  the  defraying  of  expenses  incurred  by 
reason  of  the  recent  prevalence  of  smail-pox.. 

H.  B.  208.  To  authorize  the  village  of  Bast  Liverpool, 
Columbiana  County,  to  issue  bonds  for  the  purchasing 
and  improving  of  grounds  for  a  cemeteiy. 

H.  B.  809.  To  authorise  the  city  council  of  the  city  of 
Oalion,  and  the  Incorpfirated  vlllaffC  of  Kent,  to  borro^v 
money,  and  to  issue  bonds  therefor,  for  the  purpose  of 
providing  water  works. 

H.  B.  8.  To  authorise  the  Trustees  of  Silver  Creek 
township,  Oreen  County,  to  transfer  certain  funds. 

Senate  Bill,  70.  To  authorise  the  township  trustees  of 
Kelly's  Island  township,  Erie  County,  to  assess  a  tax  for 
sidewalk  purposes. 

S.  B. .  To  authorize  the  Commissioners  of  Monroe 

<>>unty,  to  settle  certain  claims,  therein  named. 

S.  B.  69.  TO  4ivide  Twin  township,  in  Darke  County, 
into  two  election  precincts. 

S.  B.  88.  An  act  to  create  two  election  precincts  In 
Heigs  township,  Adams  County. 

H.  B.  296,  Authorizing  the  city  of  Oalion  to  borrow 
money,  and  issue  bonds  therefor,  to  purohsse  grounds 
for  a  cemetery. 

H.  B.  296.  To  divide  York  township,  Athens  County, 
into  eleotion  predncts. 

Mabok  27, 1882. 

^.  B.  486.  To  change  the  time  for  holding  tbS  second 
term  of  the  Court  of  Common  Pleas  in  the  County  of  Co- 
shocton, to  April  26th,  1882,  instead  of  April  4th,  1882,  as 
fixed  by  the  Judges. 

H.  R  69. .  TO  amend  an  act,  entitled  an  act  to  author- . 
izethe  payment  and  transfer  of  bounty  funds  to  aid  in 
the  erection  of  Soldier's  Monuments  eta    (77  O.  L.  page 
127). 

H.  B.  94.  To  amend  section  7082  of  the  Revised  Stat- 
utes to  read  as  follows: 

Section  7062.  Wiioever  adulterates,  for  the  purpose  of 
sale,  sny  spirituous,  alcoholic  or  malt  liqunrs,  used  or 
intended  for  drink,  or  medical-  or  mechanical  purposes, 
with  coccalus-indious,  vitrei,  grslns  of  paradise,  (ipium, 
alum,  capsicum,  oopperss,  laurel-water, logwood,  brasil- 
wood,  oochinesi,  sugar  of  lead,  aloes,  gluoose,  tannic 
sold,  or  any.other  substance  which  Is  poMonous  or  in Ju- 
riooa  to  healtli,  or  with  any  substancs  not  a  necessary 
inffredient  in  the  manufacture  thereof ;  and  whoever 
sells  or  oflbfs  for  sale  or  keeps  for  sale,  any  sohh  liquors 
so  adulterated,  shall  be  fined  in  any  sum  not  less  than 
twenty  ncr  more  than  one  hundred  dollars,  or  be.  im- 
prisoned not  less  than  twenty  nor  more  than  sixty  diays, 
or  both,  at  the  discretion  of  the  court.  And  any  person 
guilty  of  violating  any  of  the  provisions  of  this  section, 
ahaU  be  i^Jndged  to  pay  in  sddlUon  to  the  penalties 
iMfsinbeforeprovldedfor,  aUnecesiacyoostsand  expenses 


incurred  in  inspecting  end  snaliaing  any  such  adulter- 
ated Honors,  of  which  ssld  party  may  have  been  guilty 
of  adulterating,  or  selling  or  keeping  for  sale,  or  oflbr- 
ing  for  sale. 

H.  B.  284.  To  amend  section  2142  of  the  Revised  Stat- 
utes to  read  as  follows : 

Section  2142.  Any  city  or  village  having  a  Ixmrd  of 
health,  or  **  the  standing  committee  on  health  of  any 
dtv  or  village  council,  who  may  do  and  perform  all  the 
duliea  of  a  toard  of  health,  as  prescribed  in  this  chapter/' 
or  a  health  oitlcer,  may  estsjblish  a  quarantine  ground, 
or  grounds,  within  or  without  its  own  limits,  but  if  such 
phuse  be  without  its  limits,  and  within  the  limits  of  any 
other  muniidpal  corporation,  the  consent  of  the  corpora- 
tion, within  the  limits  of  which  it  is  proposed  to  estab- 
lish such  quamntine  shall  be  first  obtafuea. 

H.  B.  264.  To  authorize  the  city  council  of  the  dty 
of  Lima  to  issue  bonds  to  provide  said  dty  with  water 
works. 

March  29, 1882. 

H.  B.  862.  Amending  an  act  enabling  the  commission^ 
era  of  Montfff>mery.  and  Warren  counties  to  purchsse 
toll- roads  and  convert  fie  same  into  free  roads. 

H.  B.  874.  To  autho -izethe  village  council  of  the  in- 
corporated village  of  j4odina,  to  issue  bonds  to  build 
waier  works. 

House  Joint  Resolution,  12.  Relative  to  obtaining 
from  the  Federal  GoYcmment,  a  training  ship  for  Reform 
School  boys. 

H.  R  219.  Milking  appropriations  for  defraying  the 
expenses  of  the  Ohio  Naticmal  Ouard,  while  attending 
the  obsequies  of  the  late  President  Oarfield,  etc.  ' 

'     Senate  Bill,  186.    To  authorize  the  trustees  of  Vienna 
township,  Seneca  Couuty,  to  macadamize  a  certain  road. 

S.  R  107.  To  authorise  the  coundl  of  the  incorporated 
village  of  Defiance,  to  transD»r  certain  funds. 

S.  R  76.  TO  amend  sections  084,  944  and.946  of  the  Re- 
visud  Statutes,  relating  to  Childrens'  Homes. 

S.  R  69.  To  amend  Section  4908  of  the  Revised  Stat- 
utes to  resd  as  follows : 

Section  8908.  The  board  of  education,  except  in  cities 
of  the  first  class,  second  grade,  shall  hold  regular  meet- 
inga  once  every  two  weeks.  •  In  dties  of  the  first  class, 
second  grade,  said  board  shall  hold  ita  meetings  on  the 
first  ana  third  Mondaya  of  eacJi  month  following  the 
third  Monday  of  A6ril,  and  in  all  city  districts  of  the 
first  class,  said  boara  may  hold  such  special  meetings  &c> 
it  may  deem  necessary ;  it  may  fill  all  vacandes  that  oc- 
cur in  the  boanl  until  the  next  annual  election,  and  may 
make  such  rules  and  regulations,  for  its  own  govern- 
ment, aa  it  may  deem  necessary,  but  such  rules  and  reg- 
ulations must  be  consistent  with  the  Oonstitution  and 
laws  of  the  State. 

H.  R.  866.  Authorizing  the  dty  of  Dayton  to  issue 
Water  Works  and  Firs  Department  bonds. 

H.  B.  848.  Bnsoting  section  1092  &,  of  the  Revised  Stat- 
utes ss  follows: 

•Section  1692  6.  That  all  incorporated  villages  within 
this  State,  having  within  their  limitr  a  college  or  uni- 
versity, snail  have  the  power  to  provide  by  ordinance 
against  the  evils  resulting  from  the  sale  of  intoxicating 
liquors  within  the  limits  of  th^  corporation. 

H.  R  818.  Autliorising  the  Ck)nimissioners  of  Pauld- 
ing Ck)nnty  to  improve  certain  streams. 

H.  B.  164.  To  authorise  the  Commissioners  of  Cler* 
mont  County  to  construct  osrtain  free  turnpike  roads. 

S.  R  122.  Amending  section  one  of  an  act  passed  April 
18, 1881,  authorixiner  the  Commissioners  of  ISrie  County 
to  issue  bonds  to  build  a  jail. 

H.  B.  801.  Making  appropriations  for  the  benevolent, 
penal  and  conectory  Inatitutions  of  tlie  State. 

Apbil  6, 1882. 

H.  R  146.  To  authorize  the  oommisslouers  of  Adams 
county  to  construct  certain  turnpike  roads. 

8.  R  78.  Supplemental  to  an  act  passedFebrusry  17th, 
1882,  which  snthoriaed  the  commissioners  -  of  Pike 
county  to  pay  osrtain  bonds  snd  coupons  issued  by  sidd 
county. 
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SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Ju9tice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lonqworth. 
Judges. 


Tuesday,  April  11,  1882. 

GENERAL  DOCKET. 

No.  60.  Fayette  Bailding  and  Loan  Association  v. 
George  Dahl.  Error  to  the  District  (k>urt  of  Fayette 
County.    Dismissed  for  want  of  preparation. 

70.  George  Greis  v,  Francis  Wagner,  Treasurer  of  Sen- 
eca County.  Error  to  the  District  Court  of  Seneca 
County.  Judgment  affirmed.  There  will  be  no  further 
report. 

157.  Howes,  Babooclc  A  Co.  v.  Johnson  A  Beck.  Er- 
ror to  tlie  District  Court  of  Washington  County.  Peti- 
tion in  error  dismissed,  cause  t}eiug  settled,  as  per  agree- 
ment on  file. 

1076.  Oliio  ex  rel.,  Attorney  General  v,  Henry  Hein- 
miller.  Quo  Warranto.  Cause  taken  out  of  its  order 
and  set  for  oral  argument  April  19th,  next. 


MOTION  DOCKET. 

No.  54.  Charles  Stoddard  v.  The  State  of  Ohio.  Mo- 
tion for  leave  to  file  a  petition  In  error  to  the  Court  of 
Common  Pleas  of  Ashland  County.    Motion  granted. 

55.  James  Clark  v,  Margaret  Brur«.  Motion  to  strike 
the  printed  record  from  the  flies  on  the  ground  thnt  It  Is 
imperfec;t.  material  parts  being  omitted  and  statements 
of  counsel  substituted,  also  parts  deemed  by  counsel  ma- 
terial Italicized  throughout  the  record.  Motion  granted, 
and  leave  given  to  supply  proper  copies  within  sixty 
days. 

66.  Milton  H.  Miller  v.  J.  T.  Sullivan  A  Co.  Motion 
for  revivor  in  cause  No.  1068,  on  the  General  DooKet  by 
plalntitr,  and  counter-motion  hry  defendants  to  dismiss. 
Motion  of  plaintttr  to  revive  overruled  and  oounter- 
moCion  of  defendants  sustained. 

57.  Margaret  NuUer  v,  Elizabeth  McKinney..  Motion 
to  dlApenae  with  printing  record  in  cause  No.  362,  on  the 
General  Docket.    Motion  granted. 

58.  Henry  P.  Sabbert  v.  Antonius  Zeivemik.  Motion 
to  dismiss  cause  No.  762,  on  the  General  Docket,  for  want 
of  printed  record.    Motion  granted. 

50.  Charlotte  Miller,  executrix  Ac.  v.  J.  T.  Sullivan  A 
Co.  Motion  of  plaintiff  in  error  to  take  out  of  Its  order 
cause  No.  1003,  on  the  General  Docket,  and  counter-mo- 
tion of  defendants  In  error  to  dismiss.  Motion  of  plaint- 
iff in  error  sustained,  apd  counter-motion  of  defendants 
In  error  overruled. 

60.  Jacob  Ridenour  v.  The  State  of  Ohio.  Motion  for 
leave  to  Hie  a  petition  in  error  ti>  the  Court  of  Common 
Pleas  of  Butler  County.    Motion  granted. 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  last  report;  up  to  April  11,  1882.] 


No.  1002.  S.  Kuhn  A  Sons  v,  Oscar  I.  Frank.  Error 
to  the  DiHtrii't  T^iurt  of  Hamilton  County.  Jordan,  Jor- 
dan A  Williams  and  Follett,  Hyman  A  Dawson  for 
plaintlib  ;  Hoadiey,  Johnson  A  Cobton  for  defendant. 


1003.  Charlotte  F.  Miller,  Exr*x  ^kc.  v.  J.  T.  Sullivan  A 
Co.  Error  to  the  District  Court  of  Hamilton  Coanty. 
Hagans  A  Brad  well  for  plaintiff;  H.  0.  Whitman  /or  de- 
fe*idants. 

1004.  William  A.  Lowe  tr  Union  Central  Life  Inaor- 
anoe  Co.  £k*ror  to  the  District  Court  of  Hamilton 
County.  D.  Thew  Wrigl  t  for  plaintiff;  Ramsey,  Mat- 
thews A  Matthews  for  defendant. 

1005.  Isaac  N.  Topllff  v.  George  H.  Ely  et  al.  Error- 
Reserved  In  the  DiMtrict  Court  of  Lorain  County.  & 
Burke  and  W.  W.Boynton  for  plaintiff;  E.  G.  Johnson 
for  defendants. 

1006.  George  H.  Ely  et  al.  v,  Isaac  N.  Topllff.  Error- 
Reserved  in  the  District  Court  of  Lorain  County.  E.  G. 
Johnson  for  plalntlffis ;  S.  Burke  and  W.  W.  Boynion  for 
defendant. 

1007.  John  A.  Topllff  et  al.  v.  Isaac  N.  TopllfL  Error 
—Reserved  in  the  District  Court  of  Lorain  County.  E.  G. 
Johnson  for  plaintiffs ;  S.  Burke  and  W.  W.  Boynton  for 
defendant. 

1008.  Rebecca  Bantz  v.  Oliver  C.  Gates,  Ex'r  Ac.  Er- 
ror to  the  District  C!ourt  of  Preble  Ccmnty.  J..E.  Free- 
man and  Thomas  Milllkln  for  plaintiff;  Foos  A  Fisher  for 
defendant. 

1000.  Evaline  C.  Downing  v.  The  Farmer's  Insurance 
Co.  Error  to  the  District  Court  of  Belmont  Oountv. 
D.  D.  T.  Cowan  and  N.  K.  Kennon  for  plaintiff;  Critch- 
field  A  Graham  for  defendant. 

1100.  Isaac  Smith  v.  George  W.  Manahan.  Error  ti> 
the  District  Court  cf  Huron  County.  F.  P.  Finefrock 
and  Frank  Sawyer  for  philntlff ;  Q.  T.  Stewart  for  delbiid- 
ant. 

1101.  Abraham  Zimmerman  v.  David  Zimnierman. 
Error  to  the  District  Court  of  Mahoning  CSuunty.  Van 
Hyning,  Johnson  A  Wolf  for  plaintiff;  Jones  A  Murray 
for  defendant. 

1102.  Lydia  Loudon,  Admr'x  Ae.  v,  James  Fatteraon, 
Adni'r  Ac.  Error*  to  the  District  Court  of  Columbiana 
County.  Clarke  A  McVlcker  for  plaintiff;  Wallaee  A 
Billingsley  for  defendant. 

1103.  Mnr3'  L.  Ryan  et  al.  v,  James  W.  O'Conner.  Er- 
ror to  the  District  Court  of  Hamilton  County.  Stallo. 
Kittridge  A  Shoemaker  for  plaintiff;  Taft  A  Lloyd  and 
O'Connor  A  Glldden  for  defendant. 

1104.  Thomas  Stayner  v.  David  Bower  et  al.  Error  to 
the  District  Court  of  Wyandot  County.  C.  R.  MoU  for 
plaintltr. 

1105.  Sarah  C.  Mortan  v.  George  Newhouae  et  al.  Er- 
ror to  the  District  Court  of  Columbiana  County.  J.  W. 
A  H.  Morrison  and. J.  T.  Spenoe  for  plaintiff;  O.  Hume 
for  defendants. 

1106.  Martha  E.  Burket  v.  Callius  A.  Weage.  Ehror 
to  the  District  Court  of  Hamilton  County.  8.  T.  Crmw- 
ford  for  plaintiff. 

1107.  Julius  H.  NeU  v.  W.  E.  Guerin.  Error  to  the 
District    Court  of  Franklin  County.    8.  A.    Nash  for 

plaintiff. 

1106.  Jacob  Albright  v.  Wm.  Ford  et  al.  Error  to  the 
District  Court  of  Sandusky  County.  BiM^lett  A  Fine- 
frock  for  plaintiff;  Lemmon,  FlnohALemmon  for  de- 
fendants. 

1100.  Lemuel  McMannees,  Adm'r  Ac  v.  Edwin  Bout- 
well.  Error  to  the  District  Court  of  Hancock  County. 
Henry  Brown  for  plaintiff ;  A.  Blackford  for  defendant. 

1110.  Dennis  McClurg,  Adm'r  Ac,  v,  John  Oole,  Ex*r 
Ac,  Error  to  the  District  Court  of  Trumbull  C^an^. 
C.  A.  Harrington  for  plaintiff. 

1111.  Henry  Ruflher  v.  Co-operative  Land  and  Build- 
ing AssodHtlon  No.  1.  Error  to.  the  Distririi  Court  of 
Hamilton  County.  Stimmel  A  Davis  for  plaintiff;  Fax- 
ton  A  Waarington  for  defendant. 
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Qkto  l^^atv  Journals 

COLUMBUS,  OHIO,     :        :    APRIL  20,  1882. 

The  Supreme  Court  has  in  its  hands  for  con- 
sideration, cases  up  to  and  including  number 
83,  in  regular  order  on  the  General  Docket. 
This  of  course  docs  not  include  numerous  cases 
taken  out  of  their  regular  order  for  hearing. 


-♦»♦■ 


The  signs  of  the  times  indicate  a  nearer  ap- 
proach of  the  millenium  than  is  generally 
hoped  for. 

A  Judge  has  been  found  in  Washington,  D.  C, 
who  possessed  the  courage  to  pronounce  the  in- 
dictments against  the  Star  Route  thieves  good, 
notwithstanding  a  few  questions  were  raised 
and  a  few  doubts  existed  which  would  have 
given  a  weak-kn)sed  judge  abundant  room  to 
dodge.  IngersoU,  the  thieveV  counsel,  has 
therefore,  warned  his  clients  to  look  to  their 
insurance  and  fire  proof  appliances,  as  there 
may  be  a  hell  after  all. 

Another  Judge  has  been  found — in  the 
Maryland  Court  of  Appeals — who  has  exhibited 
an  unusual  degree  of  courage  by  granting  an 
injunction  to  prevent  the  carrying  on  of  the 
business  of  slaughtering,  where  it  was  a  sore 
annoyance  to  honest  and  pure-air-living  citizens. 
To  be  sure  the  authorities  all  justified  the  rul- 
ing, but  judges  don't  always  have  the  backbone 
to  take  a  decided  stand  in  such  matters.  In  this 
case  (Woodyear  v.  ShaflTer,  57  Md.),  Judge 
Magruder  declared — ^follow ing  precedent — that 
''slaughter  houses  are  prinia  facie  nuisances," 
and  that  "  it  is  not  necessary  that  a  public  nui- 
sance is  injurious  to  health ;  if  there  be  smells, 
offensive  to  the  senses,  that  is  enough,  as  the 
neighborhood  has  a  right  to  fresh  and  pure  air." 
Numerous  authorities  are  cited  supporting  this 
very  common  sense  ruling.  The  case  is  of  such 
value  that  we  publish  it  in  full  in  this  issue. 

Again,  a  New  York  paper  has  the  following 
which  is  a  decided  innovation  upon  the  belief 
that  gas  consumers  have  rights  which  gas  com- 
panies are  bound  to  respect: 

''Jud^e  Lawrence  has  continued  the  tempo- 
rary injunction  granted  in  the  suit  brought  oy 
Gen.  Daniel  E.  Sickles  against  tho  Manhattan 
Gaslight  Company  to  restrain  the  defendants 
from  removing  the  meter  or  cutting  off  the  sup- 
ply of  gas  from  Gen.  Sickles'  residence,  at  14 
Fifth  avenue.    Gen.  Sickles  asserted  that  un- 

1'ust  and  improper  bills  for  gas,  for  a  time  while 
le  was  abroad,  were  presented  to  him,  and  that 


on  his  refusal  to  pay  them  in  full,  the  company 
threatened  to  remove  the  meter.  Judge  Law- 
rence holds  that  the  law  of  1859.  allowing  gas 
companies  to  stop  the  eupply  of  gas  in  case  of 
non-payment  of  bills,  has  not  made  the  gas  com- 
pany the  sole  judge  of  the  question  whether 
any,  and  if  so,  what  amount  ofremuneration  is  due 
to  it,  or  of  the  right  of  resort  to  the  courts  to 
ascertain  the  facts.    He  says: 

"  The  bills  rendered  before  the  plaintiff's 
departure  on  January  28,  1881,  show  that  at 
times  he  consumed  between  116  and  135  cubic 
feet  of  gas  per  night,  while  the  bill  rendered  on 
the  18tn  of  February,  covering  a  period  of  eleven 
days,  shows  a  consumption  of  nearly  200  feet  per 
ni^ht.  I  think  that  the  inference  strongly 
arises  that  the  meter  did  not  register  correctly, 
and  that  the. plaintiff,  before  submitting  to  the 
annoyance  and  vexation  of  having  his  gas  cut 
off,  is  entitled  to  have  the  question  tested  as  to 
the  correctness  of  the  bills  presented  to  him.  It 
is  proper  to  state  that  everythins  appears  to 
have  been  done  which  could  have  been  done  by 
the  company  to  secure  accuracy  in  the  meter, 
but  the  fact  remains  that  other  parties  occupy- 
ing rooms  in.  the  same  house  received  bills  for 
gas  indicated  by  other  meters  as  having  been 
consumed  by  those  parties  when  they  are  con- 
fessedlv  absent  from  the  city  and  the  gas  had 
been  shut  off.  This  evinence  tends  strongly  to 
show  that  gas  meters  are  not  infallible.  I  am  of 
opinion  that  when  a  disoute  arises  between  the 
company  and  the  consumer,  the  latter  is  entitled 
to  have  his  rights  investigated  by  the  courts. 
This  seems  to  me  to  be  a  case  in  which,  if  the 
plaintiff  is  right,  it  cannot  be  justly  claimed 
that  he  can  be  fully  compensated  by  an  action 
for  damages.  The  use  of  gas  in  the  cities  has 
become  fidmost  as  great  a  necessity  as  the  use  of 
water,  and  an  illegal  deprivation  of  one  or  the 
other,  particularly  where  such  use  is  for  ordinary 
domestic  and  family  purposes,  would  cause,  I 
think,  such  damages  as  to  call  for  the  interposi- 
tion of  a  court  of  equity." 

All  these  things  point  to  the  near  approach  of 

the  millenial  period. 


"♦"♦- 


SLAUGHTER-HOUSES    AS    NUISANCES. 


MARYLAND  COURT  OF   APPEALS. 


Woodyear  v.  Schaefeh. 


Defendant  maintained  a  slaughter-house  from  which 
he  let  flow  blood  and  oftal  into  a  stream,  rendering  the 
water  impure  and  offensive.  Others  maintained  slaugh- 
ter-honsee,  breweries,'etc.,  from  which  offensive  matter 
was  allowed  to  run  into  the  same  stream  oontributioff 
to  its  pollution.  Plaintiff  was  the  owner  of  a  flour  mill 
on  the  same  stream  and  the  offensive  matter  ran  into  his 
mill  dam  and  mill  race.  HMf  that  plaintiff  was  entitled 
to  an  injunction  restraining  defendant  from  allowing 
blood,  etc..  from  his  slaughter-house  to  run  into  the 
stream  and  would  be  entitled  to  similar  relief  as  to  the 
others  allowing  offensive  matters  to  run  into  the  stream 
and  that  he  m^ht  Join  all  in  one  action. 

Held,  also,  that  the  acts  mentioned  constituted  a  pub- 
lic nuisance  for  which  there  can  be  no  prescription. 

Slaughter-houses  are  prima  facie  nuisaneeR 
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Bill  to  obtain  injunction  to  restrain  a  nuisance. 
From  a  decree  denying  the  prayer  of  the  bill 
complainant  appealed.  The  opinion  states  the 
facts. 

Magruder,  J. 

The  bill  was  filed  by  the  appellant  to  obtain 
an  injunction  to  restrain  a  nuisance. 

The  appellant  has  been  since  1853  thi^  owner 
and  proprietor  of  a  large  flour  mill  in  Baltimore 
city,  on  Gwyun's  Falls,  below  its  junction  with 
a  small  stream  called  Gwynn's  Bun.  Before  the 
the  purchase  of  the  mill  he  had  operated  it  from 
about  1849,.  and  a  mill  on  that  site  had  been  op- 
erated for  over  fifty  years. 

The  appellee  (the  defendant  below)  is  a 
butcher,  having  a  slaughter-house  on  GwyLn's 
Run  in  Baltimore  County,  about  a  mile  above 
the  mill. 

The  complaint  is  that  the  appellee  for  several 
vears  past,  and  up  to  the  time  of  filing  the  bill, 
has  emptied,  and  still  continues  to  emptr  or 
allows  to  flow  iQto  the  i^id  run,  the  blooa  from 
slaughtered  animals,  and  also  continuously  dis- 
charges from  his  slaughter-house  into  the  run, 
the  entrails  and  other  ofibl  from  slaughtered  an- 
imals, and  that  this  blood  and  pflal,  naturally 
and  necessarily  by  the  flow  of  the  stream,  makes 
its  way  into  the  appellant's  mill  dam,  and  from 
that  into  the  mill  race,  whereby  the  water  in 
the  rikce  and  its  banks  are  mixed  with  and  cov- 
ered by  said  animal  matter,  causing  and  creat- 
ing a  nuisance,  the  said  matter  decomposing  and 
creating  an  offensive  smell,  at  times  unbearable; 
the  atmosphere  filled  with  the  stench  is  not  onl^ 
disagreeable  and  uncomfortable  to  health  but  it 
causes  and  tends  to  create  disease ;  that  this  an- 
imal deposit  becomes  greater  each  year ;  that  the 
run  from  the  slaughter-house  to  the  dam  is  little 
better  than  a  cess  pool ;   that  as  the  deposit  in- 
creases the  stench  increases ;   that  until  within 
two  years  the  appellant  and  his  hands  and  ope- 
ratives only  suffered  inconvenience  and  discom- 
fort, but  now  especially  in  the  hot  days  of  sum- 
mer the  stench  has  made  most  of  the  operatives 
sick,  even  making  the  hands  so  sick  as  to  be  un- 
able to  retain  their  food,  compelling  them  at 
timestoquit  the  premises,  whereby  the  mill  has  to 
be  stopped,  and  to  obtain  an  atmosphere  that  can 
be  even  endured  the  flow  of  water  to  the  mill  has 
to  be  stopped  and  the  contents  of  the  dam  emp- 
tied into  the  falls;  that  the  operatives  complain 
of  the  discomforts  connected  with  their  employ- 
ment, and  that  unless  the  nuisance  shau  be 
abated  it  is  only  a  question  of  time  when  the  op- 
erations of  the  mill  shall  be  compelled  to  cease; 
that  the  acts  complained  of  are  a  nuisance,  prej- 
udice and  lessen  the  value  of  the  mill,  and  de- 
prive the  owner  of  the  comfortable  and  reasona- 
sonable  enjoyment  of  it,  and  that  he  is  without 
adequate  remedy  at  law  and  can  only  have  full 
relief  in  equity,  and  an  injunction  is  prayed  re- 
straining the  appellee,  his  agents  and  employees 
;.ncl  servants  from    e  nptying,  depositing,  dis- 
charging or  allowing  to  flow  into  Gwynn's  Run 
from   his   premises  any  blood,  entrails  or  offal 
from  slaughtered  animalp. 


The  answer  does  not  deny  the  condition  of  the 
stream  as  charged,  nor  the  effects  produced 
thereby,  but  denies  that  any  offensive  matter  is 
thrown  in  the  stream  bv  the  appeUee,  that  the 
only  matter  allowed  to  now  into  the  stream  from 
his  premises  is  beef's  blood  in  quantities  not  ex- 
ceedfing  fifteen  buckets  full  upon  an  average  per 
week,  which  blood  cannot  be  seen  or  detected  in 
the  waters  of  said  run  over  one  hundred  yards  be- 
low the  slaughter-house,  and  cannot  cause  any  of- 
fensive deposit  or  otherwise  create  a  nuisance  or 
injure  the  appellant ;  that  if  any  cause  of  com- 

f)laint  exists  the  appellant  is  himself  responsible 
or  it  by  damming  up  the  stream,  which  if  al- 
lowed to  flow  unobstructed  would  be  free  from 
cause  of  complaint^  and  by  allowing  vegetable 
matter  to  accumulate  and  decompose  In  the  dam 
and  race,  and  by  not  using  proper  appliances  to 
keep  out  offensive  matter;  that  on  Gyrynn's 
Falls  and  the  run  there  are  a  large  number  of 
slaughter-houses  and  other  establishments  which 
(some  for  over  thirtv  years  and  nearly  all  for 
over  twent}'  years^  have  used  these  streams  as 
sewer-ways,  and  tnat  the  blood  from  all  these 
slaughter-houses,  and  the  refuse  from  bi-eweries, 
soap  and  other  factories,  have  flowed  into  these 
streams  for  all  this  time  without  complaint; 
and  that  there  are  cattle  scales  over  and  adjoining 
the  run  in  which  are  kept  large  numbers  of  swine 
from  which  large  quantities  of  filth  and  refuse 
matter  are  washed  and  thrown  into  the  run  and 
carried  down  with  the  current :  and  that  the  ap- 
pellant's remedy  is  at  law  ana  not  in  equity- 
and  that  to  grant  him  the  relief  prayed  would 
be  ruinous  to  a  Vast  amount  of  property  owned 
by  butchers  and  others  and  destructive  to  one  of 
the  most  important  branches  of  trade  in  the 
State,  besides  working  a  most  grievous  wrong 
to  the  appellee. 

A  vast  mass  of  testimony  was  taken,  which  al- 
though somewhat  conflicting  as  to  the  point 
whether  any  solid  matter  was  thrown  from  the 
appellee's  premises  into  the  stream,  yet  estab- 
lishes the  offensive  condition  of  the  water  of  the 
run,  and  in  the  mill  dam  and  race,  quite  as  fully 
as  the  bill  charges,  and  shows  the  condition  of  the 
air  at  the  mill  to  be  at  times  so  offensive  as  to  be 
practicably  unbearable,  although  at  the  same 
time  showing  other  causes  besides  the  daughter- 
house  of  the  appellee  for  the  existence  of  the  nui- 
sance, there  being  a  large  number  of  slaughter- 
houses on  the  falls  and  run  besides  breweries, 
soap  and  other  factories,  and  the  cattle  scales 
witn  the  occasional  addition  of  dead  animals  and 
offal  and  other  offen.sive  matter   from  various 
other  sources.    So  that  throwing  out  of  consider- 
ation the  fact  of  solid  animal  matter  coming 
from  the    appellee's  slaughter-house,  which    is 
shown  to  have  been  only  an  occasional  oocur- 
rence,  if  it  existed  at  all,  as  it  probably  has  in 
a  measure,  judeinff  from  all  the  evidence,  we  are 
left  to  the  blood  which  js  proved  to  have  flowed 
regularly  from  the  slaughter-house  of  the  appel- 
lee, though    in  comparatively  moderate  quanti- 
tieS{  as  the  principal  contribution  of  the  appel- 
lee m  common  with  a  large  number  of  others  to 
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the  serious  injury  and  grievance  from  which  the 
appellant  is  manifestly  so  great  a  sufferer. 

So  that  the  (question  to  be  decided  is,  can  a 
court  of  equity  intervene  to  stop  the  appellee 
from  committing  the  acts  which  constitute  such 
an  inconsiderable  part  of  the  wrong  complained 
of,  and  which  if  stopped  would  leave  the  appel- 
lant still  suffering  from  almost  as  great  a  griev- 
ance as  he  is  now  subject  to? 

As  to  the  right  of  the  appellant  to  the  free 
use  of  the  water  of  the  stream  for  the  purposes 
of  his  mill  there  can  be  no  doubt.  The  site  has 
been  used  for  the  present  mill  and  one  which 
succeeded  uninterruptedly  for  fifty  years  or  more. 
The  appellant  has  carried  it  on  since  1849  and 
has  owned  it  since  1853,  and  the  right  to  the  free 
and  unobstructed  use  of  the  water  for  the  pur- 
poses of  operating  the  mill  has  been  maintained 
without  pretense  of  objection  or  interference  for 
all  this  lon^  period,  and  has  thus  become  a  pre- 
scriptive right  which  no  prescriptive  right  to 
use  the  stream  for  a  sewer-way,  if  such  exists, 
could  countervail,  for  the  one  must  be  so  used  as 
not  to  impairor  destroy  the  other.  But  the  wrong 
complained  of  and  disclosed  by  the  evidence 
amounts  to  a  public  nuisance,  for  which  their 
can  be  no  prescription.  Wood  on  Nuisances,  § 
724:  Commonwealth  v.  Upton,  6  Gray,  473: 
Mills  p.  Hall,  8  Wend.  315. 

But  the  appellee's  slauffhter-house  was  not 
erected  until  about  1874,  and  the  pollution  of  the 
stream  did  not  ffive  any  trouble  of  material  im- 
portance until  about  eight  years  a^o,  since  which 
time  it  has  been  gradually  growing  worse.  It 
was  natural  for  the  complainant  to  bear  evil  as 
lon^  as  it  was  slight  rather  than  engage  in  a 
tedious  and  expensive  litigation. 

He  could  not  be  expected  to  sue  until  his  right 
was  materially  interfered  with.  Crosby  ♦>.  fies- 
sey,  49  Me.  539. 

If  he  had  complained  sooner  he  might  have 
been  unable  to  make  out  a  case  of  such  interfer- 
ence with  the  reasonable  enjoyment  of  his  prop- 
erty as  would  have  entitled  him  to  the  aidof  a 
court  of  equity.  Until  he  received  some  substan- 
tial injury  he  could  not  be  expected  to  sue,  and 
so  there  could  be  no  prescriptioii  as  against  his 
right  to  the  free  use  of  the  water  until  that 
rieht  was  interfered  with  for  the  purpose  for 
which  he  used  it,  and  then  only  to  the  extent  of 
that  interference. 

The  right  of  a  riparian  owner  to  have  the 
water  of  p  stream  come  to  him  in  its  natural  pu- 
rity, or  in  the  condition  in  which  he  has  been  in 
the  habit  of  using  it,  for  the  purposes  of  his  do- 
mestic use  or  of  his  business,  is  as  well  recog- 
nized as  the  right  to  have  it  now  to  his  land  in 
its  usual  quantity.  See  Wood  on  Nuisance,  § 
677 ;  GladJelter  v.  Walker,  40  Md.  1, 13:  W(X)d 
V,  Sutcliffe,  2  Sim.  (N.  8.)  163 :  8  Eng.  L.  &  Eq. 
217 :  Stockfort  Water  Works  Co.  v.  Potter,  7  H. 
&  'N.  159. 

And  where  any  prescriptive  right  to  pollute  a 
stream*  has  been  gained  it  can  only  be  main- 
tained to  the  extent  that  it  is  shown  to  have  in- 
juriously affected  the  interest  complaining. 


In  the  case  of  Goldsmid  v.  Tumbridge  Wells 
Imp.  Comm'rs,  L.  R.,  1  Ch.  App.  349,  wnere  the 
pollution  of  a  stream  which  had  been  going  on 
for  over  twenty  years  was  complained  of,  and  the 
continuance  of  the  pollution  was  sought  to  be 
maintained  on  the  ground  of  a  prescriptive 
right,  an  injunction  was  maintained  on  the 
ground  that  the  right  to  pollute  the  stream 
could  only  be  acquired  by  the  continuance  of  the 
discharge  of  the  sewer,  prejudicially  affecting 
the  estate,  at  least  to  some  extent,  for  the  period 
of  twenty  vears,  and  that  the  discharge  had  not 
prejudicially  affected  the  estate  for  so  long  a  pe- 
riod. See  Moore  v.  Webb,  1  C.  B.  R.  (N.  S.) 
673. 

In  the  case  before  us  the  appellant  suffered  no 
injury  at  all  eight  years  ago,  and  could  hardly 
be  expected  to  go  a  mile  away  to  look  after  the 
mode  in^ which  the  appellee  was  conducting  his 
business  upon  his  premises,  when  hp  himself 
was  subjected  to  no  inconvenience,  and  could 
not  look  to  the  acts  of  the  appellee  as  likely  to 
subject  him  to  loss. 

It  is  no  answer  to  a  complaint  of  nuisance 
that  a  great  many  others  are  committing  simi- 
lar acts  of  nuisance  upon  the  stream.  Each  and 
every  one  is  liable  to  a  separate  action  and  to  be 
restrained.  Wood  on  Nuisance,  §  689 ;  Crossley 
V.  Lightowler,  L.  R.  3  Eq.  Cas.  279 ;  Chipman  v. 
Palmer,  16  N.  Y.  Sup.  617. 

The  extent  to  which  the  appellee  has  contrib- 
uted to  the  nuisance  may  be  slight  and  scarcely 
appreciable.  Standing  alone  it  might  well  be 
tnat  it  would  only  Very  slightljr,  if  at  all,  prove 
a  source  of  annoyance.  And  so  it  might  bid  as  to 
each  of  the  other  numerous  persons  contributing 
to  the  nuisance.  Eaph .  standing  alone  might 
amount  to  little  or  nc^hing.  But  it  is  when  all 
are  united  together  and  contribute  to  a  com- 
mon result  that  they  become  important  as  fac- 
tors in  producijig  the  mischief  complained  of. 
And  it  may  only  oeafter  from  year  to  year  the 
number  of  contributors  to  the  injury  has  greatly 
increased,  that  sufficient  disturbance  of  the  ap- 
pellant's rights.has  been  caused  to  justify  a  com- 
plaint. 

One  drop  of  poison  in  a  person's  cup  may  have 
no  injurious  effect.  But  when  a  dozen,  or 
twenty,  or  fifty,  each  put  in  a  drop,  fatal  results 
may  follow,  it  would  not  do  to  say  that  neither 
was  to  be  held  responsible. 

In  that  state  of  facts,  as  in  one  presented  b^ 
this  case,  each  element  of  contributive  injury  is 
a  part  of  one  common  whole,  and  to  stop  the  mis- 
chief of  the  whole,  each  part  in  detail  must  be. 
arrested  and  removed. 

The  rieht  to  pure  air  is  held  to  be  a  natural 
right  ana  as  incident  to  the  enjoyment  of  land. 
Its  sensible  pollution  by  the  eipercise  of  a  noxious 
trade,  whereoy  the  comfortable  enjoyxnent  of 
property  is  diminished,  is  a  nuisance  against 
which  courts  of  equity  will  alwavs,  when  the 
state  of  the  facts  applies,  give  relief,  and  such  in- 
jury as  is  not  fairly  ana  reasonably  inciuent  to 
the  ordinary  use  of  property  and  renders  sur- 
rounding property  physically  uncomfortable  will 
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be  rentrained.  Wood  on  Nuisance  §  791;  St. 
Helen's  Sm.  Co.  v.  Tipping,  11  H.  of  L.  Cas.  649; 
Walter  v.  Selfe,  4  Eng.  L.  &  Bq.  20. 

And  the  remedy  in  equity  to  prevent  a  nui- 
sance is  generally  said  to  exist  whenever  that 
nature  of  the  injury  is  such  that  it  cannot  be  ad- 
e()uately  compensated  by  damages  or  r^ill  occa- 
sion a  constantly  recurring  grievance.  An  in- 
junction is  the  onlv  effectual  remedy  to  stop  the 
injury.    Adams'  Kq.  211. 

Especially  is  this  the  case  when  the  injury  is 
caus^  by  so  many  that  it  would  be  difficult  to 
apportion  the  damage  or  say  how  far  any  one 
may  have  contributed  to  the  result,  and  so  dam- 
ages would  likely  be  but  nominal,  and  repeated 
actions  without  any  substantial  benefit  might  be 
the  result. 

This  very  difficulty  in  obtaining  substantial 
damages  was  stated  in  Cloves  v.  Staffordshire, 
eta  Ca  L.  R.,  1  Ch.  Ap.  142,  to  be  a  ground  for 
relief  by  injunction.  See  Lingwood  v.  Stow- 
market  Co.,  L.  R.,  S.  1  Eq.  Ca.  77. 

Slaughter-houses  are  held  to  he  prima  facie  nui- 
sances, Wood  on  Nuisance,  §  504;  and  that 
where  orieinally  in  a  remote  place,  but  the. 
building  of  houses  near  by  renders  theiti  noxious. 
Rex  V.  Cross,  2  C.  &  P.  483 ;  Catlin  v.  Valentine, 
9  Paige,  575;  Peck  v.  Elder,  3  Sandf.  126;  Brady  v. 
Weeks,  3  Barb.  Sup.  C.  R.  157. 

It  is  held  that  olood  runnine  into  a  stream 
constitutes  a  nuisance  that  will  be  restrained. 
In  Att*y  Gen'l  v.  Stewart,  5  C.  E.  Green,  419,  the 
defendants  were  enioinedfrom  allowing  blood  from 
slaughtered  animals  to  run  into  a  stream,  on  the 
ground  that  it  was  per  9e  a  pollution  and  would 
render  the  stream  offensive.  In  Rex  v.  Neil,  2 
C.  &  P.  185,  the  ri^ht  to  stop  nuisances  in  cases 
where^many  contribute  is  thus  stated: 

''  It  is  not  necessary  that  a  public  nuisance 
should  be  injurious  to  health;  ii  there  be  smells 
offensive  to  the  senses,  that  is  enough,  a^the 
neighborhood  has  a  right  to  fresh  and  pure  air. 
It  has  been  proved  that  a  number  of  other  offen- 
sive trades  are  carried  oh  near  this  place,  etc., 
but  the  presence  of  other  nuisances  will  not  jus- 
tify any  one  of  them ;  for  the  more  nuisances 
there  were  the  more  fixed  they  would  be;  how- 
ever one  is  not  to  be  less  subject  to  prosecution 
because  others  are  culpable." 

The  law  governing  the  right  to  an  injunction 
to  restrain  a  nuisance  is  well  settled  in  Holsman 
V.  Boiling  Sp.  Bl.  Co.,  1  McCarter  (N.  J.  Ch.)  335, 
where  a  great  many  leading  authorities  are 
collected. 

And  the  law  is  fully  laid  down  by  this  court 
in  Hamilton  v.  Whitridge,  11  Md.  128 ;  Adams 
V.  Michael,  38  id.  123;  Sittman  v.  Repp,  50  id. 
616. 

And  the  doctrine  is  well  settled  that  where 
the  nuisance  operates  to  destroy  health  or  im- 
pair the  comfortable  enjoyment  of  property,  an 
action  at  law  furnishes  no  adequate  remedy^nd 
protection  by  injunction  must  be  given.  Dan- 
lelPs  Ch.  Pr.  1858;  2.  Story's  Eq.  926;  2  Johns. 
Ch.  166. 

We  think  that  the  complainant  has  shown  him- 


self to  have  suffered  greatly  and  likely  to  sa£kr 
more  in  the  future  from  the  nuisance  to  his  prop- 
erty, whereby  it  is  likely  to  become  practically 
valueless  unless  the  injury  is  restrained.  He  will 
be  entitled  to  the  same  relief  against  all  the  par- 
ties contributing  to  the  injury,  and  as  all  are  to- 
gether contributing  to  the  same  result,  if  the  in- 
jury does  not  cease  upon  the  granting  of  the  in- 
junction in  this  case,  he  may  be  entitled  to  join 
in  one  case  all  who  still  continue  the  injury, 
upon  the  prinMple  of  the  case  of  Thorpe  v, 
Brumfitt,  L.  R.  8  Ch.  656,  where  it  is  held  that 
the  acts  of  several  persons  acting  separately  and 
without  concert  and  entirely  independent  of 
each  other  may  together  constitute  a  nuisance 
When  the  aicts  of  either  one  alone  would  not  cre- 
ate it,  and  such  persons  ma^  be  joined  as  defend- 
ants in  a  bill  for  an  injunction.  AncLthis  illus- 
tration is  given:  ''Suppose  one  person  leaves  a 
wheelbarrow  standing  on  a  way  that  may  cause 
no  appreciable  inconvenience,  but  if  a  hundred 
do  so  that  may  cause  serious  inconvenience 
which  a  person  entitled  to  the  use  of  the  way 
has  a  rignt  to  prevent ;  and  it  U  no  defense  to 
any  person  amon^  the  hundred  to  say  that  what 
he  does  capses  of  itself  no  damage  to  the  defend- 
ant."   See  Wood  on  Nuisance  §  800. 

It  has  been  urged  in  argument  that  U^restrain 
the  appellee  and  others  engaged  in  the  same  oc- 
cupation from  doing  the  acts  complained  of  will 
prove  ruinous  to  their  business  and  destructive 
to  a  vast  amount  of  capital  invested  in  the  busi- 
ness. But  we  do  not  tnink  the  apprehension  is 
well  founded.  Experience  and  the  necessity  of 
the  case  have  elsewhere  applied  the  remedy  in  a 
manner  entirely  satisfactory  to  those  engaged  in 
the  business,  and  to  the  great  relief  of  the  public; 
besides  converting  into  a  matter  of  revenue  the 
refuse  and  offal,  before  constituting  ap  intolera- 
ble nuisance.  The  business  of  the  appellant  and 
those  situated  like  him  will  certainly  be  de- 
stroyed if  the  condition  of  things  shown  in  this 
case  is  allowed  to  go  on  and  inf^rease,  to  say 
nothing  of  the  interference  with  the  comfort, 
health  and  development  of  the  whole  neighbor- 
hood affected  by  the  pollution  of  the  stream. 
Certainly  there  must  be  a  remedy  and  a  prompt 
and  thorough  6ne  for  such  an  evil  in  and  adja- 
cent to  a  large  and  rapidly  srowing  city; 
and  we  know  of  no  remedy  equal  to  the  emer- 
gency but  that  of  the  protective  and  preventive 
interference  by  injunction. 

The  appellee  and  those  situated  like  him  must 
learn  to  act  upon  the  maxim  sic  utere  tuo  ut  alienr 
umnon  laedas. 

The  pro  forma  decree  below  will  therefore  be 
reversed  and  the  cause  remanded  in  order  that 
an  injunction  may  be  issued  as  praved  in  the 
bill.  Under  the  circumstances  of  the  case  we 
think  the  costsshould  be  equally  divided  between 
the  parties. 

Decree  reversed  and  cause  remanded. 


♦  >» 
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STARE     DECISIS  —  COMMISSIONERS    OF 

APPEALS— RIGHTS    OF    PURCHASER 

AT  VOID  SALE— INTEREST. 


SUPREME  COURT  OF  TEXAS. 


J.  R.  &  Adelia  Burns 
W.  H.  Lbdbetter. 


February  14,  1882. 

The  questions  decided  by  tlie  Ck>inmi88ioners  of  Ap- 
peals in  srriTing  at  their  award,  are  as  conclusively  set- 
tled as  the  law  of  the  case  as  they  would  have  been  had 
the  ease  been  decided  in  the  usual  course  of  procedure 
by  the  supreme  court. 

Appeal  from  Fayette  county. 

Gould,  C.  J. 

With  a  single  exception  the  questions  now 
sought  to  be  presented  were  settled  on  a  former 
appeal.  54  Tex.  374.  By  agreement  of  parties 
the  cause  was,  whilst  pending  in  this  court  on 
that  appeal,  referred  to  the  Commissioners  of 
appeals,  and  they  having  reported  their  award 
and  opinion,  said  award  was  regularly  made  the 
judgment  of  this  court.  That  award  and  judg- 
ment settled  the  questions  of  law  decided  therein 
for  the  purposes  of  anv  further  proceedings  in 
the  case  as  conclusively  as  if  the  appeal  had 
been  disposed  of  by  this  court,  without  reference 
to  the  Commissioners  of  Appeals.  It  has  even 
been  suggested  that  by  reason  of  the.  consent  of 
parties  to  the  reference,  the  award  may  be  more 
conclusive  on  them  than  would  be  the  adjudica- 
tion of  the  case  by  this  court.  However  this 
may  be,  we  are  satisfied  that  the  questions  de* 
cided  by  the  Commissioners  of  Appeals  in  ar- 
riving at  their  award,  are  as  conclusively  settled 
as  the  law  of  the  case,  as  they  would  have  been 
had  the  case  been  decided  in  the  usual  course  of 
procedure  by^  this  court.  How  conclusive  such 
an  adjudication  by  this  court  would  be  is*  a  point 
on  which  the  court  expresses  no  opinion.  Cases 
have  occurred  in  which  this  court  has  deemed 
itself  justified  in  departing  from  the  law  as  de- 
cided on  the  former  appeal.  See  Layton  v.  Hall, 
26  Tex.  212 ;  Reeves  v.  Petty,  44  Tex.  149 ;  Rag- 
land  t;.  Rogers,  42  Tex.  422 ;  White,  Smith  & 
Baldwin  v.  Downs,  40  Tex.  207. 

Speaking  only  for  myself,  I  desire  to  say  that 
whilst  on  the  authority  of  these  cases  it  must  be 
conceded  that,  in  this  State,  the  rule  making 
the  former  decisioh  the  law  of  the  case,  is  not 
inflexible,  but  has  its  exceptions,  that  the  rule* 
itself  is  well  established,  is  founded  on  the  pol- 
icy of  preventing  endless  litigation,  and  that  it 
should  not  be  departed  from,  even  for  the  pur- 
pose of  re-investigating  the  correctness  of  the 
former  decision,  save  for  urgent  reasons. 

Reference  is  made  to  some  authorities  support- 
ing the  rule.  Wells  on  Res  Adjudicata,  Cnap. 
44;  Burke  v.  Matthews,  37  Tex.  74;  Corning  r. 
Troy  Nail  Company,  16  How.  466;  Ogden  v.  Lar- 
roke,  74  111  510;  Donner  v.  Palmer,  61  Cal.  629; 
Dodge  «.  Gaylor,  63  Ind,  368,  citing  numerous, 
authorities,  l^or  convenience  of  reference  some 
of  these  authorities  are  given  here.    Roberts  v. 


Cooper,  20  How.  467;  Cumberland  Coal  Co.  v. 
Skerman,  20  Md.  117;  Mitchell  v.  Davis,  23  Cal. 
381;  Parker  v.  Pomeroy,  2  Wis.  112;  Booth  v. 
Commonwealth,  7  Met.  286 :  Craig  v.  Bagby,  1 
T.  B.  Monroe,  148 ;  Groff  v.  Groff,  14  Serg.  &  R. 
181 :  Wilcox  V.  Hawley,  31  N.  Y.  648 ;  Nichols 
v.  Midgepost,  27  Conn.  459 ;  Chambers  v.  Smith, 
30  Mo.  156 ;  Jesso  v.  Carter,  28  Ala.  476.  See, 
also,  Rom  on  Legal  Judgments,  ch.  14  p.  197,  where 
it  is  said  :  "  If  the  rule  of  stare  decisis  is  of  any 
value  it  should  be  adhered  to,  where  the  precise 
question  is  again  presented  in  the  same  court 
between  the  same  parties,  and  on  the  same  state 
of  facts,"  citing  New  Haven  R.  R.  v,  Ketcheson, 
34  How.  304. 

In  view  of  this  rule  I  would  myself  have 
thought  it  proper  to  dispose  of  all  the  questions 
passed  on  in  the  opinion  of  ihe  Commissioners 
of  Appeals  by  a  simple  reference  to  that  opinion 
as  having  conclusively  settled  them  for  the  pur- 
poses of  this  appeal.  The  other  members  of  the 
court,  however,  entertain  views  which  lead  them 
more  readily  to  re-examine  such  questions,  and 
the  authorities  have  been  looked  into  sufficiently 
to  satisfy  us  that  the  rules  of  law  laid  down  by 
the  Commissioners  of  Appeals  are  supported  by 
the  previous  decisions  or  this  court,  and  should 
be  adhered  to. 

The  principal  question  was  as  to  Ledbetter's 
right  to  recover  back  the  purchase-money  bid 
and  paid  by  him  at  an  execution  sale,  void  be- 
cause the  execution  conferred  no  authority  to 
sell  any  property  of  the  defendants  in  the  exe- 
cution, the  amount  so  bid  having  been  applied 
to  the  payment  of  the  judgment. 

Ledbetter  was  the  attorney  of  the  judgment 
creditor,  and  sued  out  the  execution,  notwith- 
standing the  judgment  had  been  so  far  super- 
ceded that  there  could  be  no  ^ale,  though  execu- 
tion might  still  issue,  under  which  property 
might  be  levied  and  held  subject  to  the  re- 
sult of  the  appeal.  After  buying  in  the  land 
at  the  sale  he  sued  Burns  and  wife  for  its  recov- 
ery, seauestered  it  and  obtained  possession  by 
himselr  replevying.  When  that  suit  was  decided 
against  him  he  brought  this  his  second  action 
of  trespass  to  try  title,  seeking,  however,  as  al- 
ternative relief,  the  recovery  back  of  the  pur- 
chase-money with  interest,  and  asking  for  other 
relief. 

By  the  award  of  the  commissioners  he  was 
allowed  the  recovery  sought,  and  to  secure  him 
therein,  was  subrogated  to  the  lien  of  the  origi- 
nal judgment  which  had  been  in  part  paid  by 
his  purchase.  His  right  to  recover  back  the 
purcnase-money  is,  we  think,  complete  both  on 
principle  and  authority.  If  the  judgment  cred- 
itor had  been  himself  the  purchaser  at  a  sale, 
void  because  of  the  character  of  the  process,  and 
had  thereby  apparentlv  satisfied  his  judgment 
"  without  any  gain  to  himself  or  loss  to  tne  de- 
fendant," he  could,  on  motion,  have  had  the  sat- 
isfaction set  aside,  or  in  this  State,  have  main- 
tained an  action  on  the  judgment  as  unsatisfied. 
Townsend  v.  Smith,  20  Tex.  465 ;  Freeman  on 
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Judgments,  Sec.  478;  Freeman  on  Executions, 
Sec.  352. 

In  such  a  case  if  a  third  person  become  the 
purchaser  he  may  recover  back  the  "  purchase- 
money  ^aid  to  the  use  of  defendant  and  inter- 
est.'' Stone  V.  Darnell,  25  Tex.  Sup.  435;  Free- 
man on  Judgments,  Sec.  478 ;  Freeman  on  Exe- 
cutions, Sec.  352. 

Brown  v.  Lane,  19  Tex.  203,  was  not  a  case 
where  the  execution  conferred  no  power  to  sell, 
but  where  the  sale  was  void  for  other  reasons. 
It  is  not  in  conflict  with  Stone  v.  Darnell. 

Where  the  process  confers  no  authorit]^  to  sell, 
and  for  that  reason  there  is  no  valid  sale,  it  seems 
that  the  maxim  of  caoeai  emptor  does  not  apply. 
Freeman  on  Executions,  Sec.  301,  and  note  7 
and  note  2. 

Ledbetter  was.  the  attorney  of  the  judgment 

i>laintiSr,  but  was  not,  for  that  reason,  precluded 
rom  recovering  back  money  paid  without  con- 
sideration. His  ^ition  can  scarcely  be  such  as 
to  give  Him  less  rights  than  the  plaintiff. 

The  cases  are  numerous  in  this  State  in  which 
equitable  relief,  predicated  on  these  rights  of  the 
judgment  plaintiff  or  the  purchaser,  has  been 
liberally    extended.    Harrison  v.  Oberthin,  M 

Tex.  ;  Peters   v.   Clemens,   52   Tex.    140; 

French  v.  Grenet,  4  Tex.  Law  Jour.  675 ;  Martin 
V.  Wellborn,  21  Tex.  773 ;  Andrews  v.  Richardson, 
21  Tex.  296;  Howard  v.  North,  5  Tex.  315,  317* 

But  we  do  not  find  it  necessary  to  enouire 
whether  Ledbetter  should  have  been  grantea  the 
equitable  relief  of  subrogation  or  not,  for  it  now 
appears  that  he  has  been  reimbursed  and  does 
not  need  subrogation.  Burns  and  wife  were  en- 
titled to  recover  of  him  rent  during  the  time 
that  he  held  possession  after  replevying,  and  that 
claim  was  before  tlie  court  on  the  last  trial.  The 
court  set  off  the  rents  due  Burns  and  wife 
aeainst  Ledbetter's  moneyed  demand  and  found 
a  oalahce  of  $123  in  favor  of  Ledbetter. 

In  stating  this  account  Ledbetter  was  held  to 
be  subrogated  to  the  judgment  lien,  and  as  that 
ludgment  bore  10  per  cent,  interest,  he  was  al- 
lowed interest  at  that  rate.  We  think  that  he 
was  only  entitled  to  legal  interest.  Stone  v,  Dar- 
nell, 25  Tex.  Sup.  supra.  Even  had  the  cade 
been  one  for  partial  sunro^ation,  Ledbetter,  in 
equity,  could  claim  nothing  more  than  his 
money  and  8  per  cent,  interest.  Stating  the 
account  anew  with  interest  at  8  per  cent.,  it  is 
found  that  there  is  a  balance  of  $39.76  aue 
Burns  and  wife,  with  interest  from  April  1, 
1881. 

The  judgment  will  be  reversed  and  rendered 
in  their  favor  for  that  sum  with  interest,  but 
will,  iii  all  other  respects,  be  affirmed. 


Anirishman  was  accused  of  some  crime,  and  his 
wife  tried  to  encouraee  him  by  reminding  him 
that  he  was  certain  of  having  an  upi^ight  judge 
to  try  him.  But  he  replied  promptly.  "  Indadej 
thin,  it  is  not  an  u^ri^ht  jedge  at  all  I  want ;  it's 
a  jedge  that'll  lane  a  little. "  Not  a  bad  type  of 
some  people's  theology. 


SPECIFIC  PERFORMANCE  OF   A  PAROLE 

CONTRACT. 


HOLMES  COUNTY  COMMON  PLEAS. 


John  E.  R.  Ewikg  et  al. 

V. 

Maky  J.  Richards  et  al. 


A  oontnuA  made  between  the  tetber  and  nuxhar  of  a 
child  bom  oat  of  wedloek,  that  the  mother  would  anr- 
render  to  the  father  all  her  <dalm  to  the  caatody  and  con- 
trol of  the  child,  in  consideration  that  he  would  take  the 
child  into  his  family,  raise  him,  and  stive  him  a  ahsrs  of 
his  property  equal  with  the  rest  of  his  children,  when 
clearly  and  satisfactorily  made  out  by  proof,  will 


tain  the  claim  of  the  child  for  an  heir's  portipn  of  the 
father's  estate.    The  right  of  action  to  the  child  to 


cover  such   share,  accrues  upon  the  death  of  the  Ihther. 
C.  F.  VOORHES,  J. 

John  E.  R.  Ewing,  Sarah  M.  Mitten  and  In- 
nis  M.  Ewing,  and  Ekimuel  Swartz,  as  adminis- 
trator of  the  estate  of  John  Ewing  Jr.,  deceaaed, 
file  their  petition,  in  which  they  alleged  that  on 
the  18th  day  of  October,  1831,  John  Ewing  Jr. 
was  born,  being  the  illegitimate  son  of  John 
Ewing,  Sr.  and  Margaret  Gushwa.  That  Ewing, 
Sr.,  and  Oushwa  never  intermarried  but  were 
both  afterwards  married  to  other  parties.  The 
plaintiffs  are  the  sarviving  heirs  and  legal  rep- 
resentatives of  John  Ewing,  Jr.,  deceased,  and 
the  defendants,  Marv  J.  Richards  and  Edith 
Ewing  are  the  only  heirs  and  legal  representa- 
tives of  John  Ewing,  Sr.,  who  died  on  the  24th 
of  July,  1880. 

It  is  averred  in  the  petition  that  in  the  month 
of  April,  1839,  John  Ewing.  Sr.,  and  Margaret 
Gushwa  entered  into  a  verbal  agreement  where- 
by John,  Sr.,  promi8,ed  and  agreed  in  con- 
sideration that  Margaret  Gushwa  would  then  de- 
liver and  surrender  to  John,  Sr.,  their  illegitimate 
son,  John  Jr.,  he  would  take  him  into  his  family ; 
that  he  would  raise  him  and  give  him  a  share  of 
his  property,  the  same  as.  the  rest  of  his  chil- 
dren. That  in  pursuance  to  the  agreement, 
John,  Jr.,  was  received  into  the  family  of  John, 
Sr!;  that  he  was  ever  after  called  by  the  name  of 
John  Ewing,  Jr.;  that  he  was  regarded  and  treat- 
ed by  John,  Sr.,  as  his  son;  that  he  remained 
with,  and  obedientlv  served  his  father  until  he 
arrived  at  the  age  of  tweintv-one  years,  when  he 
was  married,  and  he  was  then  provided  with  a 
hdme  upon  his  father's  premises,  and  the  plaint- 
ifis  were  born  to  him  as  the  issue  of  his  marriage, 
all  of  whom  were  treated  and  regarded  by  John, 
Sr.,  as  his  grandchildren. 

In.  1861,  John,  Jr.,  volunteered  as  a  soldier  in 
the  service  of  the  United  States,  with  the  knowl- 
edge and  approval  of  his  father,  and  died  on  the 
3d  of  April,  1863. 

John,  Sr.,  at  his  death,  was  possessed  of  ner- 
sonal  property  amounting  tb  the  sum  of  111,^25, 
and  owned  in  real  estate  some  seven  tracts  of 
land  in  Holmes  county,  which  are  described  in 
the  petition  ajid  are  regarded  of  large  value.  He 
made  a  will  in  which  he  gave  to  Mary  J.  Rich- 
ards, his  daughteir,  three  ofthe  tracts  of  land,  and 
to  his  grandoaughier,  Edith  Ewing,  he  gave  one 


THE    OHIO    liAW    JOTTBNAIi. 


461 


tract,  havine  died  intestate  as  to  the  last  three 
tracts  of  lana  described  in  the  petition. 

The  plaintiffs  ask  the  decree  of  a  specific  per- 
formance of  the  contract  made  between  John 
Bwing,  Sr.,  and  Margaret  Gushwa,  and  that 
they  may  have  decre^  to  them  an  equal  one- 
third  interest  of  the  estate  after  the  payment  of 
debts. 

To  the  petition,  the  defendants  interpose  a  de: 
murrer,  stating  as  the  reason  therefor:  1st.  That 
the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  '2d.  That  there  is  a 
misjoinder  of  parties  plaintiff.  3d.  That  sev- 
eral causes  of  action  are  improperly  joined.  4th. 
That  the  cause  of  action  did  not  accrue  in  six 
years.  5th.  That  the  cause  of  action  did  not 
accrue  in  four  years.  6th.  That  the  cause  of 
action  did  not  aocrue  in  twenty-one  years. 

The  plain tifis  ask  for  the  specfic  performance 
of  the  contract  made  in  April,  1&9,  between 
John  Ewing,  Sr.,  and  Margai-et  Gushwa,  which 
was  to  be  performed  by  Ewing  when  he  made  a 
disposition  of  his  estate.  This  he  was  not  bound 
to  do  by  the  contract  until  he  made  a  disposition 
to  his  other  children,  *when  John,  Jr.,  was  to 
have  a  like  share  with  the  other  children. 

John,  Sr.,  made  his  will  disposing  of  a  part  of 
his  estate  to  his  legitimate  children,  leaving  a 

Eortiou  undisposed  of.  The  will  took  effect  at 
is  death,  which  occurred  on  the  24th  day  of  July, 
1880.  As  to  the  portion  .of  his  estate  that  was 
not  disposed  of  by  his  will,  it  remained  for  a 
disposition  after  his  decease,  so  looking  at  the 
terms  of  the  agreement  and  the  disposition  made 
of  the  (;stute  by  John,  Sr.,  we  think  the  right  of 
action  accruecl  to  the  plaintiffs  at  the  death  of 
John,  Sr.,  and  it  does  not  occur  to  the  court  how 
the  statutes  of  limitation,  raised  by  the  demur- 
rer, can  furnish  a  defence  against  the  action — 
and  this  disposes  of  the  4th,  5th,  and  6th  causes 
assigned  in  the  demurrer. 

The  second  cause  for  demurrer  is,  that  there  is 
a  misjoinder  of  parties  plaintiff.  If  John,  Jr., 
had  survived  his  father,  he  would  have  been  the 
proper  party  plaintiff.  When  he  is  dead  we  are 
not  able  to  see  a  necessity  for  any  person  to  stand 
in  his  place  and  demand  his  rights  besides  his 
children  and  his  administrator.  These  are  now 
the  plaintiffs,  and  we  think  necessarily  and 
properly  and  this  supposed  defect  does  not  exist 
in  tne  case. 

The  third  ground  for  the  demurrer  is,  that 
several  causes  of  action  are  improperly  joined  in*" 
the  petition.  This  objection  is  not  apparent 
from  reading  the  petition*  In  it  there  appears 
to  be  a  brief  single  statement  of  a  contract  claim- 
ed to  have  bech  made  between  the  testator  and 
Gushwa,  which  was  not  performed  by  Ewing,  Sr., 
and  which  is  here  sought  to  be  enforced. 

The  first  cause  for  the  demurrer  is,  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  I  regard  as  the  most  important — 
and  the  prime  cause  presented  for  the  considera- 
tion of  the  court.  If  the  plaintifb  have  set  forth 
the  contract  claimed  to  have  been  made  between 
Ewing  and  Gushwa,  and  if  it',  when  proved  as  | 


alleged,  would  not  secure  to  them  the  relief  pray- 
ed for,  then  the  demurrer  should  be  sustained 
and  the  petition  be  dismissed. 

The  plaintiffs  ask  nothing  by  reason  of  the 
Ewing  olood  that  may  run  in  their  veins.  Al- 
though John  Ewing,  Sr.,  may  have  been  as  truly 
the  father  of  John  Ewing,  Jr.*  as  he  was  thefather 
of  Mary  J.  Richards,  yet  John,  Jr.,  having  been 
born  out  of  wedlock  and  no  intermarriage  of  his 
parents,  he  is  interdicted  by  law  from  making 
any  claim  to  the  estate  under  the  laws  of  de- 
scent. But  the  claim  of  the  plaintiffs  is,  that 
their  ancestor,  John,  Jr.,  was  the  illegitimate  son 
of  John  Ewing,  Sr.;  that  their  relation  was 
mutually  recognized;  that  when  John,  Jr.,  was 
seven  and  one  half  years  of  age,  an  agreement 
was  made  between  his  father  and  mother  where- 
by he  was  taken  into  his  father's  family,  and 
there  remained  under  his  control  and  parental 
direction,  rendering  obedient  service  until  he  ar- 
rived at  the  age  of  twenty-one  years.  In  con- 
sideration for  said  services  and  obedience,  etc., 
the  -father  agreed  that  he  would  pve  him  an 
equal  share  m  his  property  with  his  other  chil- 
dren. It  is  averred  that  this  contract  was  strict- 
ly kept  and  fully  performed  on  the  part  of  John, 
Jr.,  until  he  arrived  at  the  age  of  majority,  be- 
ing as  long  as  the  parties  had  power  to  contract 
for  his  society  or  labor. 

Such  were  the  terms  of  the  contract  as  admit- 
ted by  the  demurrer,  and  if  the  contract  is  such 
a  one  as  acourtof  equity  has  power  to  enforce, 
then  the  demurrer  should  be  overruled. 

It  is  conceded  that  the  contract  was  verbal 
and  that  it  was  entered  into  in  1839.  But  it  is 
averred  that  by  its  terms,  John,  Jr.,  was  to  live 
in  the  family  as  a  son  and  be  in  parental  siU>jec- 
tion  to  John,  Sr.,  from  that  date  until  the  time 
when  he  would  be  released  from  the  obligation 
of  further  servitude  by  operation  of  law,  which 
happened  when  he  attained  the  age  of  majority, 
for  which  services  John,  Sr.,  obligated  himself 
that  he  should  have  with  his  other  children  an 
equal  division  ofhis  estate.  John  Jr.,  went  into 
the  family  and  service  of  his  father  and  there  re- 
mained for  a  period  of  some  thirteen  and  one  half 
years,  rendering  to  his  father  obedience  and  ser- 
vice that  in  law  belonged  to  his  mother  only, 
but  by  the  contract  was  rendered  to  his  father. 
So  if  it  is  conceded  that  the  averments  of  the  pe- 
tition are  true,  there  was  on  the  part  of  the  an- 
cestor of  the  plaintiff  an  exact  and  full  perform- 
ance of  the  terms  of  the  contract,  which  he  had 
a  right  to  expect  would  bring  to  him  an  equal 
share  with  the  other  children  of  John  Ewing,  Sr., 
of  his  estate. 

But  tre  are  reminded  by  the  demurrer  that' 
under  the  statute  of  frauds,  contracts  in  relation 
to  real  estate,  or  any  interest  therein,  and  con- 
tracts that  are  not  to  be  performed  within  one 
year  from  the  making,  must  be  in  writing  or 
some  memorandum  thereof,  and  signed  by  the 
party  seught  to  be  charged.  -If  this  cause  must 
mil  beicause  it  is  not  in  writing,  we  presume  that 
the  one  or  the  other  of  these  provisions  must 
fui'nish  authority  for  its  defeat. 
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It  has  long  been  settled  in  the  courts  of  equity 
that  a  contract  is  not  void  because  it  is  not  re- 
duced to  writing.  The  statute  does  not  in  an^ 
way  effect  the  substance  of  an  agreement,  but  it 
simply  prescribes  as  a  rule  that  the  same  shall 
not  be  enforced  upon  oral  proof  alone.  This  is 
the  case  always  wnen  the  contract  remains  ex- 
ecutory on  both  'sides.  But  when  both  parties 
have  performed  the  terms  and  conditions  of  the 
contract,  it  is  as  valid  and  bindins  as  though  it 
had  been  reduoed  to  writing,  ana  duly  signed. 
Aqd  so,  likewise,  if  one  party  has  fully  per- 
formed his  part  of  the  contract,  the  statute  fur- 
nishes no  snield  to  the  other  to  escape  from  a 
performance  because  it  was  in  parole.  To  do  so 
would  make  the  law  a  protection  to  a  fraud,  the 
very  thing  it  was  intended  to  prevent. 

It  is  'Conceded  by  the  demurrer,  that  in  this 
case  there  has  been  a  complete  performance  by 
the  ancestor  of  the  plaintiffs,  by  his  work  and 
labor  for  the  period  of  over  thirteen  years,  con- 
tributing to  some  extent  in  the  accumulation  of 
the  large  estate  left  by  John  Ewing,  Sr.  And 
we  may  well  enquire 'would  it  be  equitable  or 
just  for  the  court  to  refuse  to  enforce  tne  terms  of 
the  contract  on  behalf  of  John,  Jr.?  Could  we 
so  decree  without  aiding  in  the  perpetration  of 
a  manifest  wrong  upon  the  plaintifib  and  their 
deceased  father,  who  was  a  party  io  and  long 
labored  in  the  performance  of  the  asreement? 
If  this  question  be  answered  by  the  letter  and 
spirit  of  the  decisions  of  our  courts  of  equity  ever 
since  the  enactment  of  the  statute,  the  answer 
would  be  that  the  contract  must  be  enforced,  for 
it  is  not  a  case  that  falls  within  the  terms  and 
spirit  of  the  statute. 

Many  things  might  be  said  as  reasons  why  a 
contract  such  as  is  set  forth  in  the  petition 
might  be  presumed  from  the  acts  of  the  parties. 
The  performance  of  the  terms  and  stipulations 
as  read  in  the  acts  of  the  parties,  woula  be  hard 
to  account  for  in  the  absence  of  an  agreement. 

At  one  time  the  doctrine  was  well  recognized 
in  the  courts  of  equity,  that  if  a  defendant  by 
answer  admitted  the  contract  and  then  set  up 
the  statute  of  frauds  as  a  defence,  it  passed  for 
no  defence  to  the  action,  for  when  the^contract 
and  a  part  performance  was  once  admitted  the 
chancellor  would  decree  a  specific  performance 
notwithstanding  the  statute  of  frauds,  and  it  was 
also  doubted  if  the  advantage  of  the  statute  could 
-be  taken  by  demurrer,  for  by  the  demurrer  the 
facts  plead  in  the  bill  were  admitted.  The  doc- 
trine now  prevails  however,  that  when  the  peti- 
,  tion  discloses  the  fact  that  th :  claim  is  obnox- 
ious to  the  statute,  it  may  be  brought  to  the  no- 
tice of  the  chancellor  by  demurrer,  and  if  the  de- 
cision of  the  court  is  adverse  to  the  defendant 
upon  his  demurrer  he  may  still  have  the  advant- 
age of  a  denial. 

Under  our  code  the  demurrer  admits  to  be  true 
all  the  facts  that  are  Well  plead,  at  the  same 
time  securing  to  the  party  the  right  of  making 
a  more  complete  defence  bv  answer  after  the  de- 
murrer shall  be  overrulea.  But  taking  the  de- 
murrer here-as  an  admission  of  the  facts  set  forth 


in  the  petition,  thatr  there  was  a  contract  duly 
made  and  fully  performed  by  the  ancestor  of  the 

!)lain tiffs,  it  would  be  hard  to  find  a  good  reason 
or   excusing  the  other  party  from  a  perform- 
ance on  his  part. 

The  demurrer  keeps  from  the  view  of  the  court 
many  facts  and  trains  of  facts  that  might  be 
suflicient  or  inadeauatc  to  establish  such  a  con- 
tract as  a  court  or  equity  would  enforce  by  de- 
creeing its  specific  performance,  but  when^  the 
defenoants  rely  upon  a  demurrer,  they  distinct- 
ly admit  the  lacts  of  the  petition,  and  if  they 
are  ample  to  demand  relief  the  demurrer  should 
be  overruled. 

Another  question  is  made  by  the  demurrer. 
That  the  contract  between  John  Ewinc,  Sr., 
and  Margaret  Gushwa,  was  not  to  be  per^rmed 
within  one  year  from  the  time  it  was  made, 
and  it  was  therefore  obnoxious  to  the  statute  of 
frauds,  which  requires  all  contracts  which  are 
not  to  be  performed  within  one  year,  to  be  re- 
duced to  writing  and  signed  by  the  party  to 
be  charged. 

The  authorities  upon  this  branch  of  the  stat- 
ute are  abundant,  that  when  the  contract  might 
be  performed  within  one  year  it  is  not  within 
the  statute.  The  statute  of  descents  makes  a 
disposition  of  a  man's  estate  at  his  death.  The 
contract  here  was  on  the  part  of  Ewing,  Sr.,  for 
the  care,  custody  and  control  of  John,  Jr.,  in- 
tended, no  doubt,  to  be  until  he  should  arrive 
at  the  age  of  majority.  But  the  law  would  in- 
ject the  condition  in  the  absence  of  any  condi- 
tions to  be  performed  by  the  representatives 
of  the  piirties  that  the  contract  would  be  per- 
formed and  terminate  upon  the  death  of  John 
Ewing,  Sr.,  and  that  he  might  have  died  with- 
in one  year  is  beyond  cavil. 

In  a  case  reported  in  19  Pickering's  Reports, 
365,  the  facts  were  that  a  verbal  contract  was 
made  to  support  a  child  then  eleven  years  old 
until  she  snould  arrive  at  the  age  of  eighteen 
years.  This  was  held  by  the  court  to  be  a  con- 
tract not  within  the  statute  because  the  party 
might  have  died  within  one  year. 

We  think  the  statute  furnishefi  no  defence 
against  the  claim  presented  by  the  plaintiffs 
and  the  demurrer  is  therefore  overruled. 

•  Reed  &  Hoagland  attorneys  for  plaintifis. 

Uhl,  Critchfield  &  Huston  attorneys  for  de- 
fendants. 


» • » 


A  Justice  of  the  peace  was  very  much  puzzled 
a  point  of  law  which  had  been  raised  in  a  case  over 
wnich  he  was  trying.  Finally  he  appealed  to 
the  attorneys,  ''You  sentlemen  understand  the 
law,  tell  us  honestly  bow  the  thing  is.  "  Sw  laid 
it  down  from  his  side  of  the  case,  and  M.  from  the 
other,  and  a  thoughtful  pause  followed  as  the 
judffe  compared  the  points.  Finally  the  judse 
spoke.  ''Gentlemen,  are  you  ready  for  the  de- 
cision?" "We  are."  "Well,  the  decision  of  the 
court  is,  that  one  of  you  has  ited" 
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NEGLIGENCE-PRESUMPTION-ORDiNARY 
COURSE  OP  THINGS. 


D.  8.  CIRCUIT  COURT,  S.  D.  NEW  YORK. 

Rose  v.  The  Stephens  .and  Condit  Transporta- 
tion Company, 

March  13, 1882. 

1.  The  plain  tiff  was  injured  by  the  explosion  of  a  boi- 
ler which  was  under  the  control  of  the  employees  of 
defendant ;  Held,  that  the  jury  might  infer  negligence 
from  the  fact  of 'the  explosion;  a  presumption  of  negli- 
gence is  indulged  as  a  legitimate  inference  whenever  the 
occurrence  is  such  as,  in  the  ordinary  course  of  thinas, 
does  not  take  place  when  proper  care  is  exercised  and  is 
one  for  which  the  defendant  »  responsible. 

2,  The  instructions  to  the  jury  must  be  considered  in 
their  integrity  and  not  in  isolated  parts. 

On  motion  for  a  new  trial. 

The  plaintiff  was  injured  by  the  explosion  of 
a  steam  boiler,  which  was  being  used  by  the  de- 
fendant to  propel  a  vessel  chartered  by  the 
defendant  to  otners,  to  bd  used  for  the  transpor- 
tation of  passengers  and  freight.  The  jury 
found  a  verdict  for  the  plaintiff. 

Wallace,  J. 

If  the  explosion  resulted  either  from  the  careless- 
ness of  the  employees  of  the  defendant  in  charge 
of  the  boiler,  or  from  the  negligence  of  the  de- 
fendant in  sending  forth  an  unsafe  or  dangerous 
boiler  to  be  used  where  human  life  would  he  en 
dangered  if  it  should  explode,  it  is  conceded  the 
defendant  was  liable,  it  is  contended,  however, 
that  it  was  error  to  instruct  the  jury  that  they 
might  infer  such  negligence  from  the  fact  of  the 
explosion,  and  it  is  argued  that  such  a  presump- 
tion only  obtains  nvhen  the  defendant  is  under  a 
contract  obligation  to  the  plaintiff,  as  in  a  case 
of  a  common  carrier  or  bailee.  Undoubt-edly  the 
presumption  has  been  more  frequently  ap- 
plied in  cases  against  carriers  of  passengers  than 
in  any  other  class,  but  their  is  no  foundation  in 
authority  or  in  reason  for  any  such  limitation 
of  the  rule  of  evidence.  The  presumption  orig- 
inates from  the  nature  of  the  act,  not  from  the 
nature  of  the  relations  between  the  parties.  It 
is  indulged  as  a  legitimate  inference  whenever 
the  occurrence  is  such  as  in  the  ordinary  course 
of  things  does  not  take  place  when  proper  care 
is  exercised,  and  is  one  for  which  the  defendant 
is  responsible.  Scott  v.  The  London  and  St. 
Katberine  Docks  Company,  3  H.  &  C.  596; 
Transportation  Co.  r.Downer,  11  Wall.  129;  MuW 
len  V.  St.  John,  67  N.  Y.  667.  In  the  present 
case  the  boiler  which  exploded  was  in  the  con- 
trol of  the  emyloyees  of  the  defendant.  As 
boilers  do  not  tisually  explode  when  they  are 
in  a  safe  condition  and  are  properly  managed, 
the  inference  that  this  boiler  was  not  in  asafe  condi- 
tion or  was  not  properly  managed  was  justifiable, 
and  the  instructions  to  the  jury  were  correct. 
The  instructions  must  be  considered  in  their  in- 
tegrity and  not  in  isolated  parts,  and  so  consid- 
ered present  the  whole  of  the  case  fairly  and 
correctly. 

Motion  denied. 


^ig^e^yt  o|  ^eciMovi/^. 


TEXAS. 

(Court  of  Appeals,) 


J.  J.  Conn  v.  The  Statb  of  Texas.    Febrtiary  18,  1AS2. 

Theft— Principals— (J^arge  of  Courts  Unauthorized  Cbn- 
duet  of  the  Court,— I,  It  is  the  duty  of  the  trial  court  to 
charse  the  law  applicable  to  every  phase  of  the  case  made 
by  toe  evidence,  or  any  part  of  the  evidence,  leaving  the 
jury  to  }NUis  upon  the  strength  of  the  evidence,  but  the 
court  should  never  charges  rule  of  law,  though  perfectly 
sound,  which  has  no  support  in  the  evidence, 

2.  The  jury,  after  having  retired,  may  ask  further  m- 
structions  of  the  judge  touching  any  matter  of  law. 
This  should  be  lione  in  a  body  hi  open  court  through 
their  foreman,  and  the  defendant  should  be  made  ac- 
quainted with  such  roouest.  The  court  muHt  innvmct 
upon  the  point  presentecl  in  the  request  of  the  jury,  and 
this  must  be  done  in  writing.  If  not  pro|)er  matter  for 
instruction  the  court  must  inform  the  jury  of  tliiw  fact 
in  writing. 

8.  The  fact  that  a  State's  witness  is  related  to  one  of 
'  the  defendants,  is  no  good  and  sufficient  ground  to  au- 
thorize leading  questions  by  the  State's  attorney,  when 
the  witness  shows  no  disposition  to  evade  or  answer  in 
doubtful  or  donble8ense,  out  answers  frankly,  plainly 
and  pertinently  each  onestion  propounded. 

4.  The  conduct  and  remarks  of  the  trial  court,  and  of 
the  prosecuting  attorney,  lield  to  be  highly  improper  and 
whicli  are  severely  condemned. 

Sallik  Hiu,  v.  The  State  of  Texas.    March  1,  18S2. 

Murder^MunMtaui/htcr-Charge  of  Court, — 1.  The  cler- 
ical omimiion  trom  the  charge  of  the  court  of  a  word 
which  would  naturally  and  unmistakably  supply  itself 
from  the  context,  tuid  which  could  not  poHSibly  have 
confu8o4  or  misled  the  jury,  would  not  be  ground  for  re- 
versal. 

2.  Where  the  evidence  tends  to  show  that  the  kiUSng 
was  done  by  the  use  of  means  not  in  their  nature  calcu- 
lated to  produce  death,  and  that  the  defendant  was  not 
actuatea  by  an  intention  to  kill  or  by  an  evil  or  cruel 
disposition,  then  the  killing  could  not  be  munier  and  the 
offense  might  l)e  reduced  t<i  any  grade  of  assault  and  bat- 
tery, and  the  court  should  ehafge  upon  this  phane  of  the 


William  Fbankel  v.  Hkidenheimer  Bror.    February 

iri,  1882. 

Evidence— Res  Adjudicata,—!,  Whenever  all  that  por- 
tion of  the  record  pertaining  to.  and  enough  of  it  to  show 
the  action  had  in  relation  to  facts  stated  in  a  plea  of  res 
adjudicata  is  offered  in  evidence,  it  should  be  admitted 
by  the  court,  it  being  unnecessary  that  other  portions  ir- 
relevant and  unnecessary  to  the  issue  should  be  pro- 
duced. 

2.  The  applicability  of  the  plea  of  res  adjudicata  de- 
pends upon  the  identity  of  the  cause  of  action  or  matters 
of  defense  in  issue,  and  not  the  identity  or  similarity  of 
the  grounds  or  iioints  urged  to  support  or  maintain  the 
action  or  matter  of  defense,  and  all  the  matters  deter- 
mined by  the  conn  are  as  fully  concluded  by  the  judg- 
ment as  those  considered  and  discussed,  if  the  matter  put 
in  issue  has  been  determined  by  the  couit  upon  the  mer- 
its. 


Tom   Brown  v.  The  State  of  Texas.    March  1, 1S82. 

Affidavit  —  Information  —  Amendmeni  —  Agreement  qf 
Oounset— Practice,— 1,  The  fact  that  the  person  making 
the  affidavit  upon  'which  tlie'prosecution  is  founded,  de- 
posed to  the  oest  of  his  knowledge  and  belief  and  not 
positively  to  the  facts  stated,  does  not  affect  or  invalidate 
the  affidavit. 

2.  An  information  referring  to  the  oomplaiiit  upon 
which  it  is  founded  and  alleging  that  it  shows  to  the 
court  the  matter  and  thing  chsrged  against  the  accused, 
is  fatally  defective. 

8.  Quasre,  Whether  an  agreement  by  defendant's  At- 
torney allowing  the  amendment  of  an  inforauttion,  as  to 
matters  of  substance,  would  be  upheld  in  the  face  of  the 
exprem  language  of  the  statute  upon  this  sul^ect. 
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GEORGIA. 


(Supreme  Court.) 

FiBfiT  National  Bank  'of  Ankbicits  v,  Mayob,  stc*.,  of 
Ambbic^s.    Sept.  27, 1881. 

Taxe9-^Munic^pal  Ck>rporatioiM—I>ureM,^To  recover 
taxes  paid  to  a  municipal  corporation  it  must  appear  that 
the  tax  waa  anauthunzed,  that  the  amount  was  actually 
received  by  the  corporation,  and  that  it  was  paid  under 
compulsion,  to  prevent  the  immediate  seisure  or  sale  of 
plaintiff's  goods  or  the  arrest  of  his  person.  Voluntary 
payment  (in  the  absence  of  fraud,  accident,  or  mistake) 
accompanied  by  protest  will  not  suffice. 

CONNECTICUT. 


{Siqn'eme  Oourt  of  Appeals.) 


The  Amebican  Rapid  Telbdbaph  Co.  v.  The  Connboti- 
CUT  Telephone  Co.    February,  1882 

Mandamiis-^Telephane  Cknnpamy-rTdegrap/^Compansf^ 
BatenL— The  respondent  having  onj^niaed  a»  a  Joint- 
stock  company  to  carry  on  a  telephonic  exchange  sys- 
tem, at  Bridgeport,  purchased  from  a  Massachusetts  com- 
pany, which  owned  the  patent,  the  right  to  use  its  mstf- 
netio  telephone  for  a  certain  period,  under  certain  conai- 
tions.  among  which  were  that  the  respondent  should  not 
permit  telegraph  companies  to  use  the  system  who  had 
not  purchssed  the  right  of  the  Massachusetts  company. 
The  petitioner,  a  telegraph  company  which  had  not  pur- 
chased the  right,  prayed  a  writ  of  maddamus  to  compel 
the  respondent  to  permit  the  petitioner  to  use  the  sys- 
tem. Jfield,  that  the  respondent  was  not  a  common  car- 
rier of  articulate  speech,  and  that  the  writ  must  be  de- 
nied. 


-♦-♦- 


LOUISIANA. 


{Supreme  (hurt,) 


Mutual  National  Bank  v.  Richaboson.    Nov.  1881. 

Parlnerekip^'Partner  using  Firtn  Name /or  ItnwitU  Ad- 
vantage-' Validity,— A  partner  cannot  use  the  name  of  the 
firm  as  security  for  the  debt  of  a  third  person  or  of  him- 
self, without  special  authority  from  all  composing  the. 
firm.  A  party  receiving  such  security,  under  those  dr- 
cnmstances,  although  not,  chargeable  with  actual  mala 
/Ides,  does  so  at  his  risk  and  i^ril  and  cannot  hold  the 
firm  and  its  other  members  resi>onsible,  unless  upon 
proof  of  knowledge,  consent,  or  ratification. 


■♦•♦-♦- 


NEW  YORK. 


{Oourt  of  Appeals.) 


DiLLEBEB  V.  The  Home  Life  Insubance  Co.    November 
22,  1891. 

lA/e  Insurance— Biridenee.— In  an  action  on  a  life 
policy  where  the  defence  is  a  breach  of  warranty 
by  reason  of  a  fraudulent  concealment  of  the  fact 
that  the  assured  had  had  well-defined  symptons 
of  oonsuniption,  it  is  competent,  on  cross-ex- 
amination of  a  witness  who  has  testified  that  certain  facts 
did  not  necessarily  indicate  any  disease  of  the  lunss  and 
that  a  hemorrhage  in  the  previous  year  did  not  change 
his  opinion,  to  include  in  the  hypothetical  question  a 
hemorrhage  occurring  the  month  after  the  policy  was  is- 
sued to  ascertain  how  far  that  fact  would  modify  the 
opinion  depressed  as  to  a  bleeding  in  the  prior  year. 

In  framing  hypothetical  questions  to  put  to  expert  wit- 
nesses counsel  are  not  confined  to  facts  admitted  ora))so- 
lutely  proved,  but  may  assume  any  facts  which  there  Is 
any  evidence  tending  to  establish  and  which  are  perti- 
neat  to  any  theories  they  are  attempting  to  uphold. 

On  cross-examination  of  an  expert  they  may,  input- 
ting hypothetical  questions,  assume  any  pertinent  facts 
whether  testified  to  or  not  with  a  view  of*  testing  the 
akill  and  accuracy  of  the  expert,  subject,  however,  to  the 
control  of  the  court. 


MICHIGAN 


iSnpi^me  fhuit.) 


L.  8.  «fc  M.  S.  R.  R.  Co.  V.  Banok.    January,  188IL 

•Railroada—ye^tiffenee— jumping  ojf  ajTa  SUiHim  from 
Moving  2Vatn.— It  is  negligence  for  a  passenger  to  Jump 
from  a  train  in  motion  in  order  to  get  off  at  a  station 
which  is  his  distination  and  where  the  train  should  atop; 
if  injury  results,  bis  act  is  contributory  negligence. 


^  > » 


NEW  JERSEY. 


{Supreme  Cknai.) 


Kennedy,  v.  Mi^Kay.    June,  1881. 

1.  TbW — Innoeeni  Vendor-^AgenVs  J^ud — Aetum^— 
An  innocent  vendor  cannot  be  sued  in  tort  for  the  f^ud 
of  bis  agent  in  effecting  a  sale. 

2.  Qmiraei—Deeeil^-^Beseissionr^lAabaity  of  AgemL— 
In  such  cases,  the  vendee  may  resciud  the  oontraot  and 
reclaim  the  money  paid,  and  if  not  repaid  may  sae  the 
vendor  in  assumpsit  for  it,  or  he  may  sue  the  agent  for 
the  deceit. 


•♦-♦- 


CALIFORNIA. 


{Siqyreme  Qmrt.) 


The  People  v.  Milne.    January  24, 1882. 

Criminal  Proeedttre— Indictment— One  Attenmi  and  Sev- 
eral Offenses— Validity.— Where  an  indietment  aeta  forth 
the  actf  and  the  intent  to  commit  two  or  more  oflfenoes 
according  to  the  fact,  it  is  not  bud  for  duplicity.  There 
is  but  one  attempt  alleged,  though  the  object  aimed  at  in 
the  attempt  be  multifarious. 


» » » 


LXVth  general   assembly  OF   OHIO. 


SYNOPSIS  OF  LAWS   PASSED  THIS    SEBBIOBr. 


Afbil  5, 1682. 

8.  B.  82.  To  amend  Sections  6445  and  tt447  of  the  Re- 
vised Statutes,  to  read  aa  follows : 

Section  6445,  any  railroad  corporation  of  this  Stale  may 
condemn  and  appropriate  to  its  own  use,  the  inteMatana 
easement  in,  aud  quiet  title  to.  any  unfinished  roiad-bed. 
or  part  thereof,  Iving  within  the  State,  and  on  the  line  of 
its  proposed  road,  owned  or  claimed  by  any  other  imHrosd 
company  or  companies,  person  or  nersons,  partmeiahip 
or  corporation,  where  such  road-bed  or  part  thereof  has 
remained  or  snail  thereafter  remain,  in  an  anilnlahed 
condition,  and  without  having  the  ties  or  iron  plaoed, 
and  continued  thereon  for  the  period  of  five  veeisor 
more,  immediately  preceding  the  commenoement  of  pio- 
ceediuBS  to  condemn  or  appropriate  the  same  ae  iMoein 
authonsedi  and  every  such  company  or  oompanlee,  per- 
son or  persons,  partnership  or  corporation,  shmll  bemide 
a  partv  defendant  to  such  proceedings  to  oondemn  or  ap> 
proprfate  the  same,  and  shall  be  required  to  answer 
therein,  setting  fortn  fullv  its  or  their  title  to  or  interest 
in' such  road-l>ed  or  part  tliereof,  so  sought  to  be  appro- 
prlated  or  condemned,  if  any,  it  or'  they  claim,  to  wnieh 
answer  the  plalntifT  shall  plead  issuably,  unleM  it  admit 
tlie  validity  of  the  defendant's  elaim ;  and  in  sa<A  oaee, 
if  such  party  defendant  be  a  non-resident  of  this  State, 
or  a  foreign  tsorporatioR^  service  of  summons  maybe 
made  by  publication,  under  sub-division  thieSb  of  sec- 
tion 5048  of  the  Be  vised  Statutes  of  Ohio,  and  tliat  the 
terms,  company,  or  companies,  as  used  in  thia  ofaapler, 
shall  be  he)a  to  embrace  also  person  or  penonSy  paruier- 
ship  or  corporation,  as  used  in  this  section. 

Section  o447.  Proceedings  under  this  act  may  be  oom- 
menoed  in  the  Probate  (S>urt,  the  Court  of  Oommon 
Pleas,  or  the  Superior  Court  of  any  oounty  in  thia  State 
in  wnich  such  road-bed  or  part  thereof  so  souflrht  to  be 
appropriated  or  condemned  may  be  situated :  all  or  part 
only  of  such  road-bed,  within  this  State  mav  be  inolnded 
in  one  proceeding,  and  when  such  prooeeainc  is  oom- 
menced  in  the  court  of  common  pless  or  snpenor  oout, 
the  same  proceeding  sliall  be  had  aa  la  preaoribed  In  this 
chapter  for  the  conduct  of  the  same  in  tne  Probate  OMizt^ 
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HO  far  as  the  Maine  may  be  applicable  to  »iich  Ck>ininon 
Pleaa  or  Superior  Court,  and  npt  excepted  in  ttiia  sec- 
tion, and  the  case  sliall,  on  motion,  be  talcen  out  of  ils  or- 
der, by  the  court  or  by  any  reviewing  court,  and  deter- 
mined without  any  unnecessary  delay ;  and  proceedings 
in  error  to  anch  Ceniition  Pleas  or  Superior  Court  may  be 
commenced  directly  in  the  Supreme  Court,  but  the  pro- 
visions or  this  chapter  tm  to  viewers,  Khali  not  apph'  to 
appropriations  authorised  by  such  sections,  and  when 
any  railroad  cori)oration  shall  commence  proceedings 
under  this  act,  the  president  of  said  corporation  shall 
make,  subscribe  and  Ale  in  the  court  where  sny  such 
proceeding  is  had,  a  statement  under  oath,  declaring 
that  it  is  the  bona  tide  intention  of  said  corporation  to 
complete  and  operate  a  railroad  on  the  road-bed  so 
sou^t  to  be  appropriated  ;  and  if  said  corporation  shalli 
for  a  period  of  one  year  after  it  shall  have  ac(|uired  rights 
tooccupvthe  road-i)od,  fail  to  expend  in  and  about  the 
completion  of  arailroad  thereon,  a  Hum  eqnal  to  twenty- 
five  per  centum  of  the  total  cost  of  completing  the  same, 
to  be  estimated  by  the  commissioner  of  railn>ad  and  tel- 
egraphs, then,  and  in  such  case  the  said  road-1>ed  shall  be 
open  to  appropriation  and  condemnation,  under  this  act 
by  any  other  rallrt>ad  corporation.  The  word  road-bed 
used  m  this  act  shall  1)e  held  to  include  right  of  way, 
depot  grounds  and  other  easements  connected  therewith, 
and  it  shiUl  be  sufUcient  in  the  petition  and  prooeedinf^ 
under  this  act  to  designate  the  road-bed  as  the  road-bed 
of  the  railroad  corporation,  bv  which  the  route  of  the 
road  was  locatea  and  established  with  the  terminal 
points  within  which  appropriation  is  sought. 

POND  BILI«. 

8.  B.  12.  An  act  to  moe  effectually  provide  against 
the  evils  resulting  from  the  traffic  in  intoxicating 
Uquora.  It  goes  into  effect  on  the  first  day  of  I^Iay  next 
and  provides : 

When  the  place  of  business  of  any  person  engaged  in 
the  liquorltrafflc  Is  located  not  within  any  village  or  city, 
nor  within  one  mile  thereof,  the  tax  will  be  9100 ;  when 
within  a  village  having  a  population  of  less  than  2^000  or 
within  one  mile  thereof,  $15(i;  when  \iithin  any  other 
village  or  city,  having  a  population  of  less  than  lO.OfN) 
inhabitants,  or  within  one  mile  thereof,  920(1;  when 
within  any  city  of  the  second  class,  having  a  population 
of  10,000  InhaDitants,  or  more,  or  within  two  miles 
thereof,  |250;  and  when  within  any  city  of  the  first  class, 
or  within  two  miles  thereof,  $Simi 

Bvery  person  engaged  in  such  traiilc,  and  every  person 
hereafter  engaging  therein,  is  required  to  execute  to  the 
State  of, Ohio  his  bond  in  the  sum  of  $1,000,  with  at  least 
two  sureties,  resident  of  the  couuty,  and  each  holding 
therein  a  freehold  estate,  not  exempt  from  execution, 
worth  at  least  double  the  amount  of  the  bond  above  en- 
oumbranoes,  which  bond  shall  have  indorsed  thereon  a 
pertinent  description  of  the  lot  or  premises  wherein 
ssid  traffic  is  or  shall  be  carried  on  together  with  the 
name  of  Its  owner,  and  the  sureties  thereon  shall  be  to 
the  aooeptanoe  of  the  probate  Judge  of  the  county,  who 
shall  keep  and  record  the  same,  together  with  the  in- 
dorsement thereon,  in  a  book  to  be  by  him  kept  for  that 
purpose,  which  bond  shall  be  conditioned  for  the  faith- 
ful performance  of  all,  and  singular,  the  requirements  of 
this  act,  and  the  probate  Judge  shall  receive  in  each  case 
for  his  services  under  this  act,  to  be  paid  bv  the  person 
giving  such  bond,  the  sum  of  two  dollars.  If  tne  tax  oe  not 
paid  the  condition  of  the  bond  shall  be  deemed  broken, 
and  an  action  will  lie  thereon  against  the  principal  and 
his  sureties. 

Heavy  penalties  are  annexed  for  all  violations  of  th^ 
law. 

It  provides  that  the  taxes  arising  from  the  liquor  traf- 
fic snallbe  paid  into  the  county  treasuiy,  and  two-thirds 
thereof  nbtal  be  credited  to  the  townships,  villages  and 
cities  from  which  the  taxes  were  received,  and  the  re- 
maining one-third  to  the  general  county  fund. 

It  also  provides  that  the  act  shall  not  be  construed  or 
held  to  authorise  or  license  in  any  way  the  sale  of  intox- 
icating Uquors. 

SUlfDAT  ULW, 

Section  1.  Be  it  enacted  by  the  Gaaeral  Assembly  of 
the  State  of  Ohio,  that  the  sale  of  intoxicating  liquors, 
whether  distilled,  malt,  or  vinous,  on  the  first  day  of  the 
week,  oommonly  called  Sunday,  except  by  a  regular' 
druggist,  on  the  written  preaoripuon  of  a  regular  priotio- 
ing  pnjmclan,  for  medicinal  purposes  only,  Ib  herelnr  de- 
cutfed  to  be  unlawful,  and  all  places  where  such  Intoxi- 


cating liquors  are  on  other  days  sold  or  exposed  for  sale, 
except  regular  drug  stores,  shall  on  that  day  be  dosed, 
and  whoever  makes  any  such  sale,  or  allows  any  such 

Slace  to  be  open  or  remain  open  on  that  day,  shall  be 
ned  in  any  sum  not  exceeding  one  hundred  aollars,  and 
be  imprisoned  in  the  county  Jail  or  city  prison  not  ex- 
ceeding thirty  days.  In  regular  hotels  and  eating  houses 
the  word  "  place  ^*  herein  used,  shall  be  held  to  mean  the 
room  or  part  of  room  where  such  liquors  are  usually  sold 
or  exposed  for  sale,  and  the  keeping  of  such  room  or  part 
of  room  securely  closed  shall  pe  held,  as  to  such  hotels 
and  eating  houses,  as  a  closing  of  the  place  witliin  the 
inesning  of  this  act. 

Sec.  2.  Said  original  section  iSMi  be  and  the  same  Is 
hereby  repealed. 

Sec.  8.  Tills  act  shall  take  efiect  and  be  in  force  from 
and  after  its  passage. 


♦  »» 


SUPREME  COURT  OF  OHIO. 


Hon.  JonN  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Longworth. 
Judges. 

Tuesday,  April  18,  1882. 

GENERAL  DOCKET. 

No.  'M).  city  of  Ironton  v,  Kelly  and  Wife.  Error  to 
the  District  Court  of  Lawrence  County. 

IjOxoworth,  J.,  Held : 

Where  the  trustees  of  waterworks  in  a  citv,  authorised 
and  directed  the  disging  of  trenches  in  tne  streets  for 
the  purpose  of  laying  water  mains.  In  pursuance  of  a 
previous  ordinance  of  council,  and  it  is  made  the  duty 
of  the  superintendent  to  cause  snuh  trenches  to  be  dug 
and  mains  laid,  the  city  is  responsible  for  his  negligent 
acts  in  doing  the  work  causing  Injury,  while  such  au- 
thority and  direction  remain  unrevoked;  notwithstand- 
ing th*e  trustees,  individually,  while  said  work  was  be- 
ing done,  notided  the  superintendent  that  they  would 
have  nqthing  further  to  do  with  the  work. 

Judgment  aiArmed. 

707.  Ohio  on  relation  of  the  Attorney  General  v.  Rol- 
lin  C.  Powers  et  al.    In  Quo  Warranto. 

McIlvainx,  J.    Held : 

1.  Common  school  districts  and  boards  of  education 
are  not  corporations  within  tlie  meaning  of  section  1  of 
article  18  of  the  Constitution. 

2.  Under  section  26,  article  2.  and  section  2,  article  6, 
of  the  Constitution,  laws  reg^ulating  the  organisation' 
and  management  of  common  schools  must  have  a  uni- 
form operation  throughout  the  State. 

Judgment  of  ouster. 

White  and  Johnson,  J.  J.,  did  not  concur  in  the  Ikid 
proposition. 

7d.  Scioto  Fire  Brick  Company  v.  Erastus  Pond.  Er- 
ror to  the  District  Court  of  Scioto  County. 

JoKNSON,  J.    Held: 

A.,  by  an  agreement  In  writing,  "  leased  '*  to  B.,  "  aU 
the  clay  that  Is  good  No.  1  fire  clay,  on  his  land  "  de- 
scribed, for  a  term  of  three  years,  subject  to  the  condi- 
tions that  B.  **  shall  mine,  or  cause  to  be  mined,  or  pau 
far,  not  less  than  2,000  tons  of  day  every  year,  and  ahall 
pay  therefor,  twentv-five  cents  per  ton  for  every  ton  of 
day  monthly,  as  it  is  taken  away."    HeUi  .* 

1.  That  this  was  a  contract,  wnloh  gave  B.  the  exdu- 
sive  right  to  mine  and  remove  all  the  good  No.  1  fire  day 
that  was  on  the  Isnd,  and  not  a  lecue  of  the  land  Itself. 

2.  If  day  of  that  quality,  and  lil  quantity  anflldent 
to  justify  Its  being  mined  existed,  B.,  on  failure  to  mine 
at  least  2,000  tons  per  year,  each  year  while  the  contract 
was  In  force,  waa  Dound  to  pay  for  that  amount,  at  the 
agreed  price  per  ton. 

8.  But  if,  in  fact,  day  of  that  quality  and  in  quanUtv 
snffldent  to  justify  its  being  mined  could  not, 
by  the  use  of  due  diligence  be  found  on  the  land,  then 
there  was  no  obligation  to  pay  the  amount  asreed  on.  In 
case  of  f^ure  to  mino.  Cook  v.  Andrewa,  96  O.  St.  178 
followed  and  approved. 

4.    Where  it  la  an  open  question,  whether  such  day, 
wss  to  be  found  on  the  land,  and  the  exdualve  posses 
slon  of  the  day  lands  waa  vested  In  the  lessee  or  pur- 
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chaser  of  the  cUy,  for  the  purpose  of  ascertaining  the 
fact,  the  burden  19  upon  him,  in  order  to  defeat  a  recov- 
erv  for  the  annual  sums' to  be  paid  in  case  of  a  liftilure  to 
mine  and  remove  the  same,  to  prove  tliat  such  day  as 
is  contemplated  in  the  contract  did  not  exist  in  mina- 
ble  quantity.    TooIl  v.  Andrews,  9upru, 

Judgments  of  common  pleas  and  district  courts  ro- 
vened  and  cause  remanded. 

6.  Haniuel  Shorten  v,  Drake  et  al.  Krror  to  the  Dis- 
trict Court  of  Hamilton  Oountv. 

White.  J.    Held: 

L  Where  a  debtor  purcliasefi  real  estate  and  causes  it 
to  be  conveyed  to  hiH  wife,  in  fraud  of  his  creditors,  a 
bona  fide  niort{ragee  from  the  husband  and  wife,  \\'l\\  not 
be  affected  by  the  fraud. 

2.  The  possession  of  the  husband  and  wife  at  the  time 
of  talcing  the  mortgage  will  not  charge  the  mortgagee 
with  notice  of  the  fraud  ;  nor  will  he  De  affected  by  no- 
tice of  levies  made  upon  the  property  as  that  of  the  hus- 
band subsequent  to  the  conveyance  to  the  wife. 

3.  The  levy  of  an  order  of  attachment,  in  the  absence 
of  process  of  garnishment,  has  no  greater  operation  than 
the  levy  of  an  execution. 

4.  Where,  In  a  court  of  equity  the  fund  in  contro- 
versy is  held  for  distribution,  and  the  eouities  of  the  re- 
spective clainuintH  are  equal  in  point  of  merit,  the  dis- 
tribution will  Ije  ordered  according  to  the  maxim,  qui 
prior  est  temjiore  potior' est  jure,  ' 

Judgment  reversed ;  and  distribution  ordered  (1)  in 
payment  of  the  uiortgMKe,  (2)  in  payment  of  the  execu- 
tion, 'and  (3)  of  the  attachment. 

72.  The  Trustees  of  the  original  surveyed  township  of 
Oxford,  Butler  Gounty,  Ohio,  v,  Thomas  II.  B.  Columbia, 
and  Elsie  Columbia.  Krror  to  the  District  Court  of  Put- 
nam County. 

Okby,  C.  J. 

1.  Where  a  party  requests  that  the  court  state  sepa- 
rately the  conclusions  of  fact  and  law  under  the  ciyil 
oode,  'i  280  (Rev.  Htats.  |  5205),  and  the  request  is  not 
complied  with,  a  Judgment  against  such  party  should  be 
reversed,  unless  it  appear  from  the  record  that  he  was 
not  prejudiced  bv  the  refusal. 

2.  Trustees  of  a  township  holding  the  title  to  lands 
granted  to  them  by  the  eeneral  government  for  school 
purposes,  are  not  exempt  from  the  operation  of  the  stat- 
ute of  limitations,  in  an  action  to  recover  possession  of 
the  premises  prosecuted  by  them. 

Judgment  affirmed. 

71.  The  Trustees  of  the  original  surveyea  township  of 
Oxford,  Butler  County,  Ohio,  v.  Calvin  L.  Noble.  Error 
to  the  District .  Court  of  Putnam  County.  Judgment  af- 
firmed on  authority  of  case  No.  72,  in  which  the  same 
f plaintiffs  are  plaintilis  in  error,  and  Thomas  H.  B.  Co- 
umbia  and  Kisie  Columbia  are  defendants  in  ecror. 

66.  Baltimore  &  Ohio  Railway  Company  9.  Isaac  J. 
Clark.  Error  to  the  District  Cx>urt  of  Perry  County. 
Judgment  reversed  on  authdrity  of  Baltimore  A  Ohio 
Railway  Co.  v.  McElroy,  85  Ohio  St.  147.  There  will  be 
no  further  report. 

68.  JSdwaru  Poor  et  al.  v,  Lucinda  Burrls  et  al.  Error 
to  the  District  Court  of  Jaclcson  6ounty.  Judgment  af- 
firmed without  penalty.  There  will  be  no  further  re- 
port. 

140.  City  of  Ironton  v.  Thomas  D.  Kelly.  Error  to  the 
District  Court  of  Lawrence  County.  Judgment  affirmed 
without  penalty;  following  No.  50  above  reported. 
There  will  be  no  further  report. 

MOTION  DOCKET. 

John  D.  Williams  v.  O&arlotte  Englebrecht  et  al.  Er- 
ror to  the  District  Court  of  Scioto  County.  Motion  to 
re-instate  cause  and  to  revive  action,  <to. 

Bt  Thk  Court. 

A  Judgment  of  reversal  is  effective  notwithstanding  the' 
death  of  the  plaintiff  in  error  during  the  pendency  of 

grooedlngs  in  error.  Such  Judgment  takes  effect,  by  re- 
gion, as  of  the  date  of  the  commencement  of  the  pro- 
ceeding in  error ;  and  it  is  competent  for  the  court,  to 
which  the  cause  is  remanded  for  a  new  trial,  to  order  a 
revivor  of  the  action  in  the  name  of  the  proper  represen- 
tative of  the  deceased  party. 

Motion  overruled. 

58.  Farmers  Ins.  Co.  v.  Benjamin  C.  Zeigler.  Motion 
to  advance  No.  879  on  the  General  Docket  to  be  lieard 
with  No.  879  on  same  docket.    Motion  granted. 

61.  Robert  C.  Lindaay  v.  The  State  of  Ohio.  Motion 
for  leave  to  file  a  petition  in  error  to  reveiSe  the  Judg- 


ment of  the  Common  Please  Court  of  Jefliomon  Oonnly. 
Motion  arranted  and  cause  taken  out  of  its  order. 

62.  Eliaha  Wilkinson  et  al.  v.  Commiaslotiezs  of 
Preble  County.  Motion  to  take  cause  No.  606  oa  the 
General  Docket  out  of  its  order.    Motion  overmlad. 

68.  Cleveland,  Columbua,  Cincinnati  A  IndlanapoUs 
Railway  Co.  v.  Arthur  Naaor.  Motion  for  leave  to  aub* 
Stitute  copies  and  withdraw  original  papers  in  cauae  No. 
984  on  the  general  Docket.    Motion  granted. 

65.  Ohio  ex  rel.  the  Attorney  General  v.  The  Standard 
Life  Ins.  Co.  Motion  to  take  cause  No.  1047  on  the  Gfen- 
eral  Docket  out  of  its  order.  Motion  granted  and  cause 
set  for  trial  April  28,  Instant. 

66.  Ohio  ex  rel.  Attorney  General  v.  The  Mlddleport 
Mutual  Aid  Association.  Motion,  to  take  cause  No.  1015 
on  the  General  Docket  out  of  its  order.  Motion  granted 
and  cause  set  for  trial  April  27,  instant. 


#  • » 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  last  report,  up  t^  April  18,  I88L] 


No.  1112.  Henry  Newbegiu  et  al.  v,  Samuel  VanvlMah. 
Error  to  the  District  Court  of  Defiance  Countv.  New- 
begiu A  Kingsbury  for  plaintl£b. 

1113.  Iron  National  Bank  v.  W.  T.  Lodwick,  AMdyiffi 
Error  to  the  District  Court  of  Scioto  County.    Moore  A 
Newman  fbr  plaintiff;  W.  A.  Hutchlna  and  J.  W.  Ban- 
non  for  defendant. 

1114.  Chester  Bedell  v.  Joeeph  Brown.  Error  to  the 
District  Court  of  Mahoiling  County.  Joaea  dt  Murray 
for  plaintiff;  Van  Hyning  Sc  JohiMon  for  defendant. 

1115.  Levi  Scudder  v.  H.  H.  Wallace,  Adm*r.  Error 
to  the  District  Court  of  Butler  County.  8.  Z.  Gard  and 
H. X.  Morey  for  plaintiff;  I.  Robertson  for  defendaot. 

1116.  Robert  J.  Tumbull  v.  Horatio  Pa^e.  Error  to 
the  District  Court  of  Franklin  County.  liorenao  SncUah 
for  plaintiff. 

1117.  Charles  Stoddard  v.  The  State  of  Ohio.  Error  to 
the  Court  of  Common  Pleas  of  Ashland  County.  Gharles 
Still  well  for  plaintiff;  Attorney  General  Naah  for  defend- 
ant. 

1118.  Jacob  Ridenour  v.  The  State  of  Ohio.  Error  to 
the  Court  of  Common  Pleas  of  Butler  Oonntj.  G.  H. 
Blackburn  and  others,  for  plaintiff:  Attorney  General 
Nash  for  the  State. 

1119.  Elisabeth  Barrett  v.  J.  B.  Hart.  Error  to  the 
District  Court  of  Ottawa  County.  T.  L.  Magen  for 
plaintiff;  T..  J.  Marshall  for  defendant. 

1120.  Hugh  A.  McNiool  v.  The  Village  of  East  Livei^ 
pool.-  Error— Reserved  In  the  DlstricS  Court  of  Oolnm- 
Dlana  County. 

1121.  Paul  J.  Kreltz  v.  The  Citizens  Savings  and  liioaa 
Association.  .Error  to  the  District  Court  of  Coyalioga 
County.  Stone  A  Heapenmueller  and  F.  C.  Gwap  m 
plaintiff;  E.  D.  Stark  for  defendant. 

.1122.  Newman  LumberCo.  v.  John  W.  PurdumelaL 
Error  to  the  District  Court  of  Scioto  County.  Moore  A 
Newman  for  plaintiff;  H.  W.  Famham  for  defendaatiL 

SUPREME  COURT  ASSIGNMENT. 


FOB  ORAL  AROITMairT. 

April  20th— No.  9.    Juliua  Bowen  et  al..  v.  0.  L^ 

et  al.  Error  to  the  District  Court  of  WaahingCon  Ooonty. 

April  21st— No.  34.   Charles  W.  Rowland  v.  Tbe  Meader 
Furniture  Cq. 

April  26th— ^oiki^a.    W.  H.   CrabiU  Ez'r  v.    NaMj 
Biarsh. 

April  27th— No.   1045.    Ohio  ex  rel.   «.  The  Middle* 
buxgh  Mutual  Aid  and  Life  Association.    Qno  wariwilou 

April  28th— No.  1047.    Ohio  ex  rel.ir.  Tha  Standard  life 
Aflsooiation  of  America.    Quo  warranto. 
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Q6to  l^atv  ^oumaL 

€OLUMBUS,  OHIO,     :       :    APRIL  27,  1882. 

We  desire  it  to  become  a  matter  of  record  that 
the  Ohio  Law  Journal  is  sorely  puzzled  by  the 
inconsistencies  and  incongruities  in  the  admin- 
istration of  justice ;  and  the  eccentricities  of  law- 
makers ;  and  of  those  who  execute  the  laws,  now 
BO  undeniably  and  prominently  a  part  of  the 
leading  events  of  the  present  age. 

We  do  not  attack  these  eftupendous  mysteries ; 
we  do  not  shout  for  them  or  condemn  them ;  nor 
yet  hold  up  our  hands  in  holy  horror  at  the 
thought  that  they  exist.  We  simply  confess  to 
being — overcome. 

The  chief  executive  of  a  great  State  with  all 
the  police  power  of  a  nation,  directly  or  indirect- 
ly at  his  command — with  the  army  within  his 
control  for  the  preservation  of  peace  and  the  de- 
fense of  the  lives  and  property  qI  his  people  and 
for  the  execution  of  the  laws,  conspiring  with 
cut-throats  to  work  out  plans  of  assassination 
which  would  disgrace  even  Thuggery  is  a  spec- 
tacle well  calculated  to  excite — surprise. 

And  to  see  that  same  executive  afterward 
wrangling  with  his  hired  assassins  as  to  whether 
hie  pardon,  promised  before  the  bloody  work  was 
done,  did  or  did  not  extend  to  all  the  previous 
murders  of  his  co-conspirators  is  not  very  sooth- 
ing to  that  surprise. 

Another  source  of  wonderment  lies  in  the  or- 
ganization and  attempted  incorporation  of  a 
company  to  resist  and  violate  the  laws  of  our 
own  state  1 
It  has  remained  for  the  saloon  keepers  of  a 
-great  city — Cincinnati — to  write  this  most  sin- 
gular chapter  in  the  history  of  modern  times. ,  An 
incorporated  company — that  is,  a  body  borrow- 
ing the  semblance  of  life  and  individuality  from 
the  Law— having  for  its  avowed  object,  resist- 
ance to  and  violation  of^the  Law  is  certainly  an 
anomaly  never  before  dreamed  of  I 

We  are  not  sure  that  the  rulings  of  the  New 
York  Court  of  Appeals  in  the  Badger  Case,  do 
not  properly  fall  within  this  list  of  modern  mai^ 
vela  in  a  legal  way. 

Marriage  has  long  been  supposed  to  be  under 
the  special  guardianship  of  the  Law.  It  has  long 
been  regarded  as  the  highest  civil  contract,  ex- 
ecuted with  all  the  formality  and  solemnity  that 
-can  possibly  attend  an  occasion  so  momentous ; 
elevated  to  the  highest  honcxr  as  a  ward  of  the 


Law  by  the  punishment  of  any  breach  of  faith 
therein,  tinder  the  name  of  a4ultery  or  bigamy; 
and  by  making  illicit  loving  a  crime — fornica- 
.tion.  No  other  contract  and  no  other  relation 
has  ever  held  so  high  a  place  under  the  law  as 
the  contract  of  marriage  and  the  marriage  rela- 
tion, yet  we  see  a  long  continued  violation  of  the 
laws  of  God  and  man  and  of  the  State,  rewarded 
by  being  declared  to  be  not  only  right  and  prop? 
er,  but  within  the  law,  and  to  be  rewarded  hf 
the  lawl  If  30  years  of  fornication  are  equal  to 
the  solemn  rites  of  the  altar — ^under  the  law,  why 
not  29 years?  Why  not  28?  Why  not  2?  Why 
not  1?    Why  not  a  single  act  of  fornication? 

Is  it  not  barely  possible  that  there  are  cranks 
still  at  large  ? 


♦  » » 


NEW  BOOKS. 


DIGEST  OF  THE  AMERICAN  DECISIONS 
VOLS.  1  TO  80  inclusive;  AND  Index  to  the 
Notes  therein  contained;  with  Table  of 
Cases  Re-bepobted.  8  Vo.  Pp^  825.  A.  L.  Ban- 
croft &  Co.    San  Francisco.    1882.'' 

If  any  excellence  had  been  omitted  from  the 
Ahbbican  Decisions,  it  is  fully  supplied  by  this 
Digest,  which  is,  of  course,  of  great  value  to  those 
who  have  the  volumes  digested  in  this  work.  It 
is  likewise  valuable  to  others.  The  systematic 
arrangement  of.  all  the  subjects  of  judicial  de- 
cision, and  the  full  statement  of  the  rulings, 
make  it  n0xt  in  value  to  a  complete  library  of 
the  hundreds  of  volumes  from  which  the  cases 
are  taken.  To  those  who  can  not  afford  to  buy 
all  the  vblumes  of  the  Ahebican  Decisions,  but 
can  have  access  thereto  in  public  libraries,  this 
book  is  worth  many  times  its  price,  (which  we 
believe  is  only  16.00)  and  it  ought  to  be  in  the 
library  of  every  lawyer  in  the  land. 


The  Supbemb  Coubt  Tbanscbipt  of  Decisions 

IN  THE  SUPBEHE  CoUBT  OF  loWA ;  No.  2. 

We  have  received  from  the  publishers  of  the 
Westeifn  Jurist,  Messrs.  Mills  d;  Co.,  Des  Moines, 
Iowa,  this  number  of  vol.  1,  which  is  in  reality 
only  the  advance  sheets  of  vol.66>of  the  lowr.  Re- 
ports, bound  and  trimmed  in  good  style. 

Over  forty  cases  are  reported  in  full,  and  as 
the  print  is  from  the  plates  of  the  Reports  as 
they  will  subsequently  appear,  the  cases  are  of 
interest  and  value. 

The  Transcript  is  ftiraished  to  subscribers  of 
the  jurist,    at  $1.50  per  volume. 
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MANUAL  FOR  ASSIGNEES— A  Manual  for  As- 
■Igneea,  Insolvent  Debtors  and  others  affected  by  Assign- 
ments in  trust  for  thi  benefit  of  Creditors,  or  by  Assign- 
ments to  avoid  Arrest,  in  Ohio,  with  Forms,  Copious 
Notes  of  Decisions,  Practical  Suggestions,  and  complete 
Analytical  Index.  By  Florein  Oiauque,  Author  of  **  A 
Manual  for  Guardians  and  Trustees,''  etc.  etc.  8  vo.  pp. 
429.  Cloth,  12.00  net.  Sheep,  $2.50  net.  Cincinnati. 
Robert  Clarke  &,  Co.    1882. 

We  have  looked  for  the  appearance  of  this 
work  with  more  than  ordinary  interest.  The 
great  favor  in  which  Mr.  Giauque's  Manual  for 
Guardians  &c.  is  held  by  the  profession,  and  the 
great  necessity  existing  for  a  convenient  hand 
book,  wherein  should  be  collected  the  statute 
law  and  decisions  relating  to  assignments,  com- 
bined to  arrest  the  attention  and  ground  a  hope 
that  the  work  before  us,  which  for  some  time 
has  been  promised,  would  speedily  appear. 

Its  appearance  now  abundantly  fulfills  the  ex- 
pectations regarding  it,  so  far  at  least  as  the  ar- 
rangement and  full  quotation  of  case  and  stat- 
ute law  in  Ohio  is  concerned.  The  title  head- 
ing gives  a  complete  key  to  the  plan  and  scope 
of  the  work.  We  may  have  hoped  that  as  an  aid 
to  a  more  complete  understanding  of  the  law  of 
assignments,  and  the  involuntary  creation  of 
trusts  by  fraudulent  debtors,  the  editor  had 
given  a  full  history  of  the  various  changes  in  the 
law  since  the  enactment  of  the  old  English  Stat- 
ute of  Frauds,  and  particularly  of  the  re-enact- 
ment of  that  statute  in  Ohio,  and  the  subsequent 
legislation  in  its  successive  steps,  with  reasons 
therefor.  The  Statute  of  Frauds  and  the  Insolv- 
ent debtor  laws,  have  insensibly  become  confused 
or  interchanged  in  the  minds  of  many  otherwise 
good  lawyers ;  and  a  complete  history  of  these 
legislative  changes  and  enactments  would  have 
found  a  proper  place  in  this  book,  and  would 
have  wrpught  much  good  by  disentangling  this 
oonfusion.  But  taken  altogether,  the  work  is  a 
credit  to  the  editor  and  to  the  publishers  as 
well. 


■♦-»■ 


COMMON  SCHOOLS— LAWS  RELATING  TO, 
UNIFORM  THROUGHOUT  STATE. 


SUPREME  COURT  OF  OHIO. 


The  Statb  of  Ohio  on  relation  of  the  Attor- 
ney General. 

V. 

RoLLiN  C.  Powers  and  others. 


April  18, 1882. 

!•  Oommon  school  dlstrlcUi  and  boardu  of  edncatlon 
are  not  oorpormtions  within  the  mesQing  of  section  1  of 
mrtlcle  18  of  the  Constitntion. 

2.  Under  Mctlon  9S,  article  2.  and  section  2,  article  6 
«f  the  Constitution,  laws  regulating  the  oiganisation 


and  manaicement  of  common  schools  most  have  a  nnU 
form  operation  throughout  the  State. 

Quo  Warranto. 

The  defendants,  havine  assumed  to  act  as  the 
Board  of  Education  of  Tne  New  London  school 
district,  New  London  Township,  Huron  County, 
are  called  upon  in  this  proceeding  to  show 
by  what  title  or  warrant  they  assume  to 
do  so.  They  answer  by  showing  an  eleo- 
<tion  under  the  act  of  the  Greneral  AeseuH 
biv  of  March  31, 1879,  entitled  ''  an  act  to  con- 
solidate the  territory  comprising  the  Township 
of  New  London,  in  'Huron  County,  Ohio,  into  a 
special  school  district : " 

The  provisions  of  the  statute  are  as  follows : 

Section  1.  Be  it  enacted  by  the  Greneral  As- 
sembly of  the  State  of  Ohio :  That  upon  a  vote 
as  hereinafter  provided  for,  the  territory  com- 
prising the  Township  of  New  London,  in 'Huron 
County,  Ohio,  now  consisting  of  the  New.London 
Township  school  district,  and  the  New  London 
village  school  district,  be  and  the  same  is  hereby 
organized  into  a  special  school  district,  to  m 
known  as  the  New  Liondon  school  district.. 

Sec.  2.  The  trustees  of  said  township  shall, 
at  least  five  days  prior  to  the  annual  election  oc- 
curring on  the  first  Monday  of  April,  A.  D.  1879» 
cause  written  or  printed  notices  to  the  qualified 
electors  of  said  township,  of  an  election  to  be 
held  at  the  same  time  and  place  of  said  annual 
election,  to  determine  the  question  of  the  prtK 
posed  consolidation,  to  be  posted  in  at  least  five 
conspicuous  places  in  said  township,  and  at  such 
election  the  said  trustees  shall  provide  a  separate 
box  to  receive  the  ballots  cast.  The  electorF  of 
said  township  in  favor  of  such  consolidation  shall 
have  written  or  printed  upon  their  ballots  the 
words  '*  Special  School  4)istricl — ^Yes";  and 
those  opposed  thereto  the  words  ^'Special  School 
District — No'';  and  the  majority  of  the  ballota 
cast  shall  determine  the  question  of  such  consol- 
idation. 

Sec.  3.  The  board  of  education  of  snch  Rpe- 
cial  school  district  shall  consist  of  six  members, 
who  shall  be  apportioned  to  the  same  as  follows : 
Two  shall  be  residents  of  the  territorv  now  com- 
prising the  said  village  district,  two  shall  be  resi- 
dents of  the  territory  now  comprising  the  town- 
ship district,  and  two  shall  be  chosen  from  the 
territory  of  the  township  at  large;  and  said 
board  of  education  shall  m  elected  in  the  man- 
ner now  provided  by  law  for  the  election  of 
boards  of  education  in  village  districts,  except 
that  on  the  first  Monday  following  the  affirma- 
tive determination  of  the  question  of  the  pro- 
poeed  consolidation,  the  board  of  edacatioa 
of  each  of  said  districts  shall  meet, 
and  each  choose  three  persons  to  serve  as  mem- 
bers of  the  board  of  education  of  such  special  dis^ 
trict  as  follows :  Two  persons,  resident  electors 
of  their  respective  districts,  one  to  serve  ftv  ooe 
year,  and  one  to  serve  for  tnree  ^ears ;  and  ons 

Etrson,  a  resident  elector  of  said  township  at 
rge,  to  serve  for  two  years;  and  the  six  so 
chosen  shall  constitute  the  board,  of  edacatioa  of 
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«uch  special  district,  and  shall  serve  until  their 
'Successors  are  elected  and  qualified. 

Sea  4.  The  said  special  district  shall  be  gov- 
erned and  controlled  m  every  manner  now  by  the 
laws  of  Ohio  now  in  force  relating  to  village  dis- 
tricts; and  the  board  of  education  may  appoint 
a  board  of  examiners,  in  the  manner  provided 
by  law  for  city  and  village  districts  having  a 
population  of  twenty-five  hundred  inhabitants; 
provided,  however,  that  no  change  shall  be  made 
in  any  of  the  joint  sub-districts  of  said  township, 
except  in  the  manner  now  provided  by  law ;  but 
in  such  of  said  joint  sub-districts  where  the  school 
buildings  are  now  situated  in  said  township,  no 
local  director  shall  be  elected,  but  the  same  shall 
be  under  the  supervision  of  the  board  of  educa- 
tion of  said  special  district. 

Sec.  5.  All  school  funds  on  hand  belonging 
to  either  of  said  school  districts  shall  be  trans- 
ferred to  the  treasurer  of  said  special  district, 
«nd  all  school  propertpr,  both  real  and  personal, 
belonging  to  either  or  said  school  districts,  shall 
become   the  property  of  said  special  district; 

Srovided,  however,  that  if  the  school  funds  on 
and  of  either  of  said  districts  should  exceed 
that  in  the  other,  the  amount  necessary  to  make 
them  equal  shall  be  raised  by  taxation  in  %the 
•district  so  deficient. 

Sec.  6.  This  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

The  relator  claims  that  this  statute  is  uncon- 
stitutional; and  upon  this  claim  the  case  de- 
^epends. 

McIlvainb,  J. 

In  compliance  with  the  second  section  of  the 
Sixth  Article  of  the  Constitution,  which  pro- 
vides, "The  General  Assembly  shall  make  such 
provisions^  by  taxation  or  otherwise,  as  with  the 
moome  arising  from  the  school  trust  fund,  will 
flecure  a  thorough  and  efficient  system  of  com- 
mon schools  throughout  the  State,^'  general  laws 
liave  been  passed  from  time  to  time  for  the  01^ 
fpinizatlon  and  maintenance  of  common  schools 
throughout  the  State. 

In  tne  system  adopted  by  the  general  law  of 
Hay  1, 1873,  (in  force  whefi  the  act  under  con- 
sideration was  passed,  and  re-enacted  in  sub- 
stance in  the  Revised  Statutes),  the  State  was  di- 
vided into  school  -districts,  styled  respectively, 
city  districts  of  the  first  class,  city  districts  of 
the  second  class,  village  districts,  special  dis- 
tricts and  township  districts,  and  for  each  dis- 
trict was  provided  a  board  of  education  having  the 
general  management  Qf  the  schools  in  such  dis- 
trict. And  it  was  also  provided  that  "  the  sev- 
eral boards  of  education,  now  organized  and  es- 
tablished, and  all  school  districts  organized  un- 
4ler  the  prpvisioas  of  this  8;&t,  shall  be  and  they 
«te  hereoy  declared  to  be  bodies  politic  and  cor- 
porate"; and  the  act  under  consideration  de- 
iclares,  that  the  New  London  school  district  shall 
be  governed  and  controlled  in  every  manner  by 
the  laws  of  Ohio  now  in  force  relating  to  village 
"diflftricts :  Hence,  it  is  claimed  by  the  relator 
that  this  act,  being  a  special  act  assuming  to 
<x>nfer  corporate  powers,  is  in  violation  of  the  l|t 


section  of  13th  article  of  the  Constitution,  which 
provides,  "  The  General  Assembly  shall  pass  no 
special  act  conferring  corporate  powers." 

Whether  powers  conferred  by  the  legislature 
upQn  a  common  school  district  be  corporate  or 
not,  within  the  meaning  of  this  provision 
of  the  Constitution,  cannot  be  deter- 
mined definitely  by  the  mere  fact  that  such  dis- 
trict or  its  boara  of  education  is  declared*by  stat- 
ute to  be  a  corporation,  but  rather  by  the  object 
of  its  creation  and  the  nature  of  its  functions. 
The  district  is  organized  as  a  mere  agency  of  the 
State  in  maintaining  its  public  schools,  and  all 
its  functions  are  of  a  public  nature.  The  evils, 
which  this  provision  was  intended  to  prevent,  are 
not  found  in  the  special  privileges  conferred 
upon  such  public  agencies.  The  evils  sought  to 
be  prevented  were  such  as  resulted  from  special 
privileges  conferred  upon  private  corporations. 
That  the  inhibition  extends  to  municipal  corpo- 
ration— cities  and  villages — has  been  settled 
by  adjudications.  See  State  v,  Cincinnati,  20 
Ohio  St.  18,  and  23  Ohio  St.  445 ;  State  v.  Mitch- 
ell, 31  Ohio  St.  592,  and  cases  there  cited.  In 
reference  to  these  decisions,  it  is  proper  to  re- 
mark that  many  of  the  powers  and  franchises  of 
municipal  corporations  are  of  a  private  and  lo- 
cal character  essentially  different  from  those  of 
mere  political  sub-divisions  of  the  State,  com« 
monly  called  quasi  corporations.  And  a^ain 
cities  and  villages  are  classified  as  corporations 
and  provided  for  in  the  13th  article  of  the  Con? 
stitution  which  relates  solely  to  corporations; 
the  6th  section  of  which  provides  for  their  or- 
ganization by  general  laws,  so  that  the  decisions 
referred  to,  in  which  the  inhibition  of  the  1st 
section  is  held  to  apply  to  municipal  corpora- 
tions, are  of  no  weight  on  the  proposition  that 
school  districts,  or  other  political  subdivision  of 
the  State,  are  subject  to  the  "same  inhibition. 

On  the  other  hand,  school  districts  are  consti- 
tuted so  as  to  partake  rather  of  the  character  of 
counties  and  townships  which  are  provided  for  in 
the  10th  article  of  the  Constitution,  not  as  cor- 
porations, but  as  mere  sub-divisions  of  the  State 
tor  political  purposes  as  mere  agencies  of  the 
State  in  the  aaministration  of  public  laws. 
(Hunter  v.  Mercer  County,  10  Ohio  St.  516;  State 
V.  Cincinnati,  20  Ohio  St.  18.)  In  this  article  ref- 
erence is  also  made  to  "similar  boards"  in  connec- 
tion with  the  commissioners  of  counties  and 
trustees  of  townships. 

It  is  quite  obvious  to  us,  that  county  and 
township  organizations,  although  quasi  corpora- 
tions, are  not  within  the  meaning  of  this  provis- 
ion of  the  Constitution ;  and  up<;n  full  consider- 
ation, we  are  unanimous  in  the  opinion,  that 
school  districts,  as  similar  organizations,  though 
declared  by  statute  to  be  bodies  politic  and  corpo- 
rate, are  not  within  the  reason  or  meaning  of 
this  inhibition  of  the  Constitution.  1 1  Kansas, 28, 
which  is  a  case  exactly  in  the  point. 

It  is  also  contended  that  the  statute  in  Ques- 
tion is  in  conflict  with  section  26,  article  2  ot  the 
Constitution,  which  provides,  that  -''all  laws  of 
n  general    nature  shall   have   a  uniform    op- 
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eration  throughout  the  State.''  Confessedly  this 
statute  operates  only  in  New  London  Township, 
and,  under  it,  the  schools  of  the  township  are 
organized  and  supervised  differently  from  those 
of  any  other  township  in  the  State. 

The  true  meaning  of  this  constitutional  provis- 
ion is  somewhat  involved  in  obscurity,  and  has 
been  questioned  several  times  before  this  court. 
Two  propositions,  at  least,  involved  in  its  construc- 
tion may  be  said  to  have  been  settled.  1.  That 
the  general  form  of  a  statute  is  not  the  criterion 
by  which  its  general  nature  is  determined.  In 
several  instances,  oortions  of  the  State  have  been 
exempted  from  tlie  operation  of  a  statute,  in 
form  general,  by  the  enactment  of  local  and  spe- 
cial laws.  The  State  v.  The  Judges,  21  Ohio  St. 
1;  McGill  V.  The  State,  34  Ohio  St.  228.  2. 
That  whether  a  law  be  of  a  general  nature  qt 
not,  depends  upon  the  character  of  its  subject 
matter.  Kelly  v.  the  State  6  Ohio  St.  272 ;  Mc- 
Gill  V.  The  State  34  Ohio  St.  228.  It  follows, 
therefore,  that  if  the  subject  matter  be  of  a  gen- 
eral nature,  all  laws  in  relation  thereto  must, 
have  a  uniform  operation  throughout  the  State, 
and  if  the  subject  matter  be  of  a  local  nature, 
the  legislature  may  provide  therefor  by  laws 
either  general  or  local  in  form. 

The  difficulty,  therefore,  in  all  cases,  is  in  de- 
termining whether  the  subject  matter  of  a  stat- 
ute be  of  a  general  nature  or  not,  and  this  diffi- 
culty, it  seems  to  me,  cannot  be  obviated  by  gen- 
eral rules,  but  by  the  consideration  of  each  case 
as  it  arises.  That  courts,  as  well  as  legislators, 
will  differ  as  to  this  question,  in  many  cases,  is 
to  be  expected.  Hence,  the  presumption  in 
favor  of  the  constitutionality  or  statutes,  when 
challenged  under  this  provision,  is  entitled  to 
peculiar  weight.  Fut,  while  this  is  so,  courts 
dare  not  trifle  with  the  guaranty  of  this  Consti- 
tution, or  fritter  it  away  by  holding  the  provis- 
ion to  be  a  mere  direction  tb  the  General  Assem- 
bly, whose  judgment  in  the  premises  is  final. 
That  there  are  subjects  for  legislation  of  a  general 
nature  concerning  which  all  statutes  must  have 
a  uniform  operation  throughout  the  State,  we  en; 
tertain  no  doubt.  And,  although  it  would  be  pre- 
sumptions to  attempt  an  enumeration  of  them, 
I  will  venture  to  suggest  the  subjects  of  marriage 
and  divorce,  and  the  descent  and  distribution  of 
estates,  and  others  of  like  common  and  general 
interest  to  all  citizens  of  the  State. 

In  order,  however,  to  avoid  misunderstanding, 
I  will  here  add,  that  on  subjects  concerning 
which  uniformitv  is  required,  we  have  no  doubt, 
that  judicious  classification  and  discrimination 
between  classes,  will  not  destroy  the  required 
uniformity. 

Again,  I  assume  that  no  one  will  dispute  the 
proposition,  that  if  the  constitution  declares  a 
given  subject  for  legislation  to  be  one  of  a  gen« 
eral  nature,  that  all  laws  in  relation  thereto  must 
have  a  uniform  operation  throughout  the  State, 
and  courts  should  not  hesitate  to  declare  special 
and  local  enactments  on  such  subject  to  oe  un- 
tx>nRtitutional  and  void. 

This  brings  us  to  the  turning  point  in  the 


case.  The  constitution  declares,  not  only  thai 
the  Generid  Assembly  shall  pass  suitable  laws 
to  encourage  schools  and  the  means  of  instruc- 
tion, (Sec  7  Art.  1),  but  also,  that  it  shall  make 
such  provisions,  by  taxation  or  otherwise,  as, 
with  the  income  arising  from  the  school  trust 
fund,  "  will  secure  a  thorough  and  efficient  sys- 
tem of  comiQon  schools  througnout  the  State"  (Sec- 
tion 2  Art.  6).  A  majority  of  the  court  are  of 
opinion,  that  the  subject  of  common  schools  is 
thus  declared  to  be  one  of  a  general  nature. 
These  schools  are  sustained,  in  part,  by  a  trust 
fund  in  which  every  section,  as  well  as  every 
individual  of  the  State  has  a  common  interest 
This  is  not  all ;  the  interest  of  every  section  and 
every  individual  is  to  be  secured  by  a  thorough 
and  efficient  syOem  of  schools,,  and  as  if  it  were  to 
guard  against  such  special  and  local  legislation 
as  we  find  in  this  statute,  it  is  expressly  declared 
that  such  system  shall  extend  "  throughout  the 
State."  It  appears  to  me  that  no  amount  of  logie 
could  make  plainer,  the  proposition,  that  the 
common  schools  of  the  State,  as  a  subject  for  leg- 
islation, is  one  of  a  '*  public  nature,"  and  that  all 
laws  in  relation  to  the  organizatioa  and  manage- 
ment thereof,  must  have  a  uniform  operation 
throughout  the  State. 

It  IS  no  answer  to  this  objection  to  the  stat- 
ute, to  say  that  the  system  inaugurated  by  the 
general  law  is  not  interfered  with  by  this,  local 
act.  inasmuch,  as  it  is  provided  that  the  district 
of  New  LfOndon  townsnip  shall  be  governed  in 
every  manner  by  the  laws  in  force  relating  to 
village  districts ;  for  two  reasons :  Ist  Because 
under  the  general  law  there  is  no  authority  for 
extending  the  government  of  village  districts 
over  the  sub-districts  of  townships,  or  for  consol- 
idating village  and  township  districts  in  the 
manner  provided  in  this  act :  and  2d.  There  is 
no  authoritv  under  the  general  act  for  organis- 
ing a  board  of  education,  as  under  this  local  en- 
actment. And  surely  it  cannot  be  said  that 
these  matters  are  not  parts  and  |parcels  of  the 
system  provided  for  in  the  general  statute. 

We  will  not  undertake  to  compare  the  two 
systems  as  to  efficiency.  If  the  New  Liondoa 
svstem  is  more  efficient  than  that  provided  by 
the  general  law,  it  should  be  adoptea  throughout 
the  State,  otherwise  it  should  not ;  but  this  is  a 
consideration  alone  for  the  Greneral  Assembly. 
We  are  satisfied,  however,  that  it  was  a  wise 
provision  in  the  Constitution  that  the  system  of 
common  schools  should  bp  controlled  and  gov- 
erned by  general  laws,  so  that,  the  whole  State 
may  enjoy  the  benefits  of  the  best  system  whidi 
the  experience  and  wisdom  of  thelegislatarecan 
devise.  It  does  not  require  a  prophetic  ejre  to 
see,  ^ocal  legislation  to  suit  the  views  of  this  lo- 
cality and  of  that,  would  soon  impair  the  effi- 
ciency of  our  public  schools — that  wnile  in  some 
places  they  might  be  elevated,  in  others  they 
would  be  degraded.  True,  in  some  localities 
from  density  of  population  and  other  causes,  dif> 
ferent  necessities  may  exist  requiring  modifies^ 
tion  in  the  management  of  schools  in  order  toatr 
tain  the  greatest  efficiency;  but  for  all  sadi 
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ample  provision  can  be  made  by  judicious  class- 
ification and  discrimination  in  general  laws. 

And  I  will  addy  in  conclusion,  that  in  express- 
ing these  views,  the  majority  of  the  court  should 
not  be  understood  as  holding,  that,  under  pecu- 
liar circumstances,  local  legislation  may  not  be 
resorted  to  for  the  purpose  of  enabling  localities 
to  discharge  duties  merely  incidental,  and  such 
as  would  be  incidental  to  any  system ;  but  would 
not  either  change  or  destroy  the  system  itself, 
for  instance,  in  th«  selection  or  change  of  school 
house  sites,  or  the  erection  or  repair  of  school 
buildings  and  the  like. 

Judgment  of  ouster. 

[This  case  will  appear  in  38  0.  S.] 


■♦  ♦  ♦ 


CONCLUSIONS  OF  LAW  AND  PACT  TO  BE 

STATED  BY  THE  COURT— STATUTE 

OP  LIMITATIONS. 


SUPREME  COURT  OP  OHIO. 


The  Trustees  of  Oxford  Township 

V. 

Thomas  H.  B.  Columbia  et  al. 


April  18,  1882. 

1.  Where  a  party  rsqaosts  that  the  court  state  sepa- 
rately the  conclusions  of  law  and  fact  under  the  civil 
code,  2  280  (Rev.  Stats.  )  5205),  and  the  request  is  not 
complied  with,  a  Judgment  against  such  party  should  be 
reversed,  unless  it  appear  from  the  record  that  he  was 
not  prejadiced  by  the  refusal. 

2.  Trustees  of  a  township  holding  title  to  lands 
granted  to  them  by  the  seneral  government  for  school 
pui;pose89  are  not  exempt  from  the  operation  of  the  stat- 
ute of  limitations,  in  an. action  to  recover  possession  of 
the  premises. 

Error  to  the  District  Court  of  Putnam  County. 

The  trustees  of  original  surveyed  Township  of 
Oxford,  Butler  County,  Ohio,  commenced  an  ac- 
tion in  the  Court  of  Common  Pleas  of  Paulding 
County,  against  Elsie  Columbia  and  Thomas  H. 
B.  Columbia,  to  recover  possession  of  a.  tract  of 
land  in  that  county,  alleging  in  the  petition 
that  the  plaintiffs  have  a  legal  estate  in  and  are 
entitled  to  the  immediate  possession  of  the 
premises,  and  that  the  defendants  wrongfully 
and  unlawfully  keep  them  out  of  possession. 
The  summons  served  upon  the  defendants  is 
dated  May  25, 1875.  The  defendants  admit  that 
they  are  in  possession  of  the  premises,  but  they 
deny  in  their  answer  all  other  allegations  in  the 
petition. 

The  judge  presiding  in  that  county  having  an 
interest  in  the  cause,  the  same  was  by  agreement 
of  parties  certified  for  trial  and  judgment  to 
the  Court  of  Common  Pleas  of  Putnam  County, 
in  which  county  a  jury  was  waived  and  the  cause 
submitted  to  the  court.  *'  Thereupon  the  plaint- 
iffs requested  the  court  to  find  and  state  in  writing 
the  conclusions  of  fact  found  separately  from  the 
oonclusions  of  law  in  this  case,  for  the  purpose  of 
excepting  to  the  decision  of  the  court  upon  ques- 
tionaof  law  involved  in  the  trial.  On  consideration 
whereof  the  court  finds  that  the  plaintiffs  are 
not  seized  of  an  estate^  in  or  entitled  to  the  pos- 
session of  the  property  in  the  petition  descrioed 


or  any  part  thereof,  but  that  the  defendants  are 
seizea  in  fee  simple  and  are  rightfully  entitled  to 
the  possession  of  said  lands.  Thereupon  the 
plaintiffs  moved  the  court  for  a  new  trial  for  rea- 
sonsstated  in  their  motion,  which  motion  wasover- 
ruled  by  the  court.  *  *  *  It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  the  defendants 
go  hence  without  day  and  recover  of  the  plaintiffs 
their  costs.  *  *  ♦  And  then  came  the 
plaintiffs  and  presented  their  bill  of  exceptioi^s 
taken  by  them  in  this  case,  and  the  same  is  al- 
lowed and  filed  and  ordered  to  be  made  part  of 
the  record  in  this  case."  That  bill  of  exceptions, 
contains  all  the  testimony  offered  on  the  trial. 

The  facts,  so  far  as  it  is  necessary  to  state 
thpm,  are  as  follows :  Under  authority  of  an  act 
of  Congress  approved  March  3, 1839,  ^*  to  author- 
ize the  trustees  of  the  Township  of  Oxford,  in 
the  County  of  Butler,  and  State  of  Ohio,  to  enter 
a  section  of  land  in  lieu  of  section  sixteen,  in 
said  township,  for  the  use  of  schools"  (6  Stats, 
at  Large,  773),  the  division  of  the  south  half  of 
section  nineteen  lying. west  of  the  river,  in 
township  three  north  of  range  four  east,  in 
Paulding  County,  embracing  the  lands  in  dis- 
pute, was,  on  February  3,  1841,  selected  among 
other  lands  by  the  trustees  of  Oxford  Town- 
ship, for  school  purposes.  Subsequently,  the  in- 
habitants of  Oxford  Township,  at  a  meeting 
called,  in  pursuance  of  the  statute,  for  such 
purpose,,  agreed  to  accept  such  selection  ;  but  it 
does  not  appear  when  that  meeting  was  held. 
Oh  October  5, 1841,  the  President  of  the  United 
States  issued  a  patent,  reciting  the  facts  above 
mentioned,  and  granting  said  lands  "unto  the 
trusteesof  the  Township  of  Oxford  and  County 
of  Butler,  in  the  State  of  Ohio,  for  the  use  of 
schools."  This  patent  was  delivered  to  the  trus- 
tees, and  upon  it  their  right  to  recover  is  based. 

By  virtue  of  acts  of  Congress  passed  in  1827 
and  1828  (4  Stats,  at  Large,  236,  305),  an  act  of 
the  General  Assembly  passed  in  1828  (27  Ohio 
L.  16,)  and  other  acts  (Swan's  C.  S.  166,  169 ; 
Swan's  R.  S.  137,  140;  S.  &  C.  198,  200),  and  a 
selection  made  by  John  A.  Bryan,  special  agent 
of  Ohio,  the  State,  it  is  claimed,  became  the 
owner  of  the  premises  in  controversy,  and  clothed 
with  the  legal  title  thereto,  in  1841. 

In  1852,  Dana  Columbia  went  into  possession 
of  the  west  fraction  of  said  south  half  of  section 
nineteen,  said  f  racoon  containing  one  hundred 
and  sixty-four  and  nineteen-hundredths  acres, 
and  during  that  year  and  the  year  following  he 
enclosed  nearly. seven-eighths  of  it  with  a  good 
fence,  cleared  more  than  twenty  acres,  planted 
an  orchard,  farmed  the  cleared  lands,  employed 
workmen  to  assist  in  quarrying  stone  upon  and 
clearing  the  lands,  ana  kept  cattle  thereon.  He 
continued  to  improve  the  lands,  built  a  good 
frame  dwelling  house  thereon,  built  a  barm 
planted  another  orchard,  made  a  cistern,  and 
moved  upon  this  farm,  where  he  resided  until 
his  death,  which  occurred  in  1865.  During  all 
the  time  from  1852  until  his  death,  his  occu- 
pancy was  open,  notorious,  continuous  and  ex- 
clusive; and  since  his  death  the  defendants,  his 


472 


THE    OHIO    LAW    JOURNAL. 


widow  and  son,  who  have  succeeded  to  his  rights, 
have  occupied  in  the  same  manner  that  part  of 
the  premises  for  which  the  suit  is  brought. 

During  the  time  that  Dana  Columbia  occupied 
the  premises  he  claimed  to  be  in  pop- 
session  as  pwner  ui^der  the  State.  This 
is  shown  by  the  testimony  of  several  wit- 
nesses. Judge  Latty,  a  witness  called  by  the 
plaiptifis,  testified :  *'  Columbia  called  on  me  and 
wanted  to  know  if  there  was  any  difficulty  in 
the  title  of  the  State,  or  what  was  the  difficulty. 
*  *  *  I  told  him  I  did  not  know  j  *  *  ♦ 
he  might  not  be  disturbed.  He  told  me  he  was 
about  to  purchase  it  at  a  certain  price,  ^ic  :|e  :|c 
M^  recollection  of  the  date  of  the  conversation 
with  Columbia  is,  that  it  was  about  1852  when 
he  spoke  of  purchasing  the  land.  This  may 
have  been  a  second  conversation  when  he  told 
me  he  was  about  to  purchase  it  at  a  certain  price. 
Afterward  he  told  me  he  had  purchased  it.  *  ^  ^ 
My  impression  was  that  he  had  surrendered  his 
first  certificate  and  taken  a  second."  This  sec- 
ond certificate  issued  by  the  State  to  Columbia, 
is  dated  June  2,  1854,  and  the  purchase 
money,  $328.88,  ha  vine  been  paid  in  full  by 
him,  the  Grovernor,  on  January  9^  1855,  executed 
and  delivered  to  him  a  deed  for  the  premises. 
He  also  paid  during  his  life  all  the  taxes  as- 
sessed against  the  lands,  and  the  defendants, 
since  his  death,  have  regularly  paid  all  the  taxes 
assessed  against  that  portion  of  said  lands  in 
controversy  in  this  case.  In  1866,  the  widow 
and  heirs,  being  in  possession  of  the  whole  tract 
purchased  by  Dana  Columbia,  conveyed  to 
Calvin  L.  Noble  the  north  half  of  the  tract, 
and  he  has  remained  in  possession  ever 
since,  paying  taxes  and  farming  the  lands, 
and  it  is  agreed  that  he  has  succeeded  to 
the  rights  of  Dana  Columbia  and  his  widow  and 
his  heirs  therein. 

Other  facts  with  respect  to  the  title  which 
appear  in  the  record,  and  have  been  commented 
on  by  counsel,  need  not  be  hiere  stated,  in  view 
of  the  grounds  upon  which  the  court  has  placed 
the  decision  of  the  case. 

The  District  Court  of  Putnam  County  affirmed 
the  judgment  of  the  court  of  common  pleas, 
and  this  petition  in  error  was  filled  to  reverse  the 
judgment  of  the  latter  court  as  well  as  the  judg- 
ment of  affirmance. 

H.  Newbegin  and  A.  S.  Latty,  for  plaintifib  in 
error. 

ID.  H.  Scribner  and  S.  T.  Sutphen,  for  defend- 
ants in  error. 

Okey,  C.  J. 

In  disposing  of  this  case,  it  is  neoessarv  to 
determine  two  questions.  1.  The  plaintifb  re- 
quested the  court  to  state  separately,  in  writing, 
tne  conclusions  of  law  and  fact.  That  request 
was  made  under  the  statute,  which  provided: 
^'  Upon  the  trial  of  questions  of  fact  by  the 
court,  it  shall  not  be  neoessarv  for  the  court  to 
state  its  finding,  except  generally  for  the  plaint- 
iff or  defendant,  uidess  one  of  the  parties  re- 


Suest  it,  with  the  view  of  excepting  to  the 
ecision  of  the  court  upon  the  questions  of  law 
involved  in  the  trial,  in  which  case  the  court 
shall  state  in  writing  the  conclusions  of  fact 
found  separately  from  the  conclusions  of  law." 
Civil  Code,  §  280;  Rev.  Stats.  §  5205,  note.  This 
provision  is  one  of  much  importance,j  and  it  is 
in  no  sense  directory.  That  there  was  no  proper 
compliance  with  the  request  is  admittea ;  and 
it  is  clear  to  us  that  the  action  of  the  court  in 
that  respect  affords  sround  of  reversal,  unless  it 
be  shown  that  the  plaintifis  were  not  prejudioed 
thereby.  But  we  are  of  opinion  that  it  is  shown 
that  there  was  no  such  prejudice  as  to  call  tor  a 
reversal  on  that  ground.  The  record  contains 
all  the  testimony  offered  on  the  trial,  and  objec- 
tion is  made  that  the  judgment  below  is  opposed 
to  the  weight  of  the'  evidence.  In  deciding  the 
case,  therefore,  we  necessarily  ascertain  the  tacts. 
2.  If  a  patent  for  the  lands  in  dispute  could 
be  properly  issued  by  the  Presidemt,  under  the 
act  of  Congress  approved  in  1839  (6  Stats,  at 
Large,  773),  that  patent  was,  probably,  properly 
issued  "  unto  the  trustees  or  the  township  of 
Oxford  and  county  of  Butler,  in  the  State  of 
Ohio,  for  the  use  of  schools,"  for  the  title,  under 
Che  act  and  patent,  would,  it  seems,  pass  to  the 
trustees  and  not  the  State,  notwithstanding  the 
remarks  in  Trustees  v.  Campbell,  17  Ohio  267, 
affirmed,  18  Howard  244  But  we  do  not  find  it 
necessary  to  determine  whether  a  patent  for  the 
lands  was  or  could  have  been  properly  issued ; 
nor  is  it  necessary  to  decide  whether  toe  State 
was  or  was  not,  at  any  time,  clothed  with  the 
legal  title  to  the  premises.  Assuming,  witUoat 
deciding,  that' the  trustees  of  Oxford  township 
became  clothed  with  the  legal  title  to  the  prem- 
ises in  1841,  we  all  unite  in  holding  that  they 
are  barred  from  maintaining  this  suit  by  the 
limitation  of  twenty-one  years  prescribed  in  the 
statute  as  the  period  within  which  actions  to 
recover  the  possession  of  real  estate  may  be 
brought.  This  action,  i^  already  stated,  was 
brought  in   1875.    But  Dana  Columbia  was  in 

Sossession  of  the  premises  from  1852  until  his 
eath  in  1865,  and  the  defendants  who  succeeded 
to  his  rights  have  been  in  possession  ever  since, 
and  that  possession  has  been,  during  the  whole 
period,  in  the  largest  sense  open,  notorious,  ad- 
verse, uninterrupted  and  exclusive.  It  has  been 
held  and  maintained,  moreover,  from  the  begin- 
ning, under  a  purchase  from  the  State,  and  the 
Eurchase  money  and  all  taxes  have  been  paid, 
arge  and  valuable  improvemei^ts  were  made 
by  Columbia  upon  the  premises  as  early  as  1858| 
and  he  resided  thereon  at  the  time  of  His  death; 
and  if  it  is  true  that  the  trustees  became  the 
owners  of  the  premises  for  school  purposes  in 
1841,  there  was  no  time  from  1852  until  187SL 
when  they  were  not  clothed  with  the  power  and 
oharged  with  the  duty  of  prosecuting  an  action 
to  recover  possession.    1  8.  &  C.  1577. 

The  plaintifib  insist,  nevertheless,  that  the 
title  to  the  premises,  under  the  act  of  Congress  of 
1889,  was  in  the  State,  and  that  the  statate  of 
limitations  does  not  run  against  the  State:    We 
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have  held,  however,  that  the  position  that  the 
title  was  in  the  State,  under  that  act,  is  not  ten- 
able. But  if  the  title  had  been  vested  in  the 
State,  the  result  would  have  been  the  same,  for 
the  State  would  have  been  estopped  by  its  deed 
to  Columbia.  Branson  v.  Wirth,  17  Wall.  32, 
42.  And  see  3  Pick.  224;  7  Cal.  527;  4  Peters 
87.  It  is  also  said  that  the  plaintiffs  are  the 
trustees  of  an  express  trust,  and  that  the  action 
■  is  not  barred  for  that  reason.  Civil  Code,  §§  6, 
27;  Rev.  Stats.  §§  4974,  4995.  But  this  is  not 
an  action  between  trustees  and  beneficiaries. 

The  remaining  question,  then,  is  whether  the 
statute  of  limitations  applies,  assuming"  that  the 
plaintifib,  as  trustees  ot  Oxford  township,  ac- 
quired title  to  the  premises,  by  donation  from 
the  general  government,  in  1841,  for  the  benefit 
of  schools.  That  the  raaxim,nu//um  tempua  occur- 
rUregi,  is  applicable  to  the  general  and  State 
governments,  is  not  denied;  but  it  was  held  in 
Cincinnati  v.  First  Presbyterian  Church,  8  Ohio 
298,  upon  the  fullest  consideration,  that  the 
maxim  did  not  appl^  where  a  city  prose- 
cuted an  action  of  ejectment  to  recover  pos- 
session of  lots  dedicated  to  public  use,  the  de- 
fendants in  the  action  having  been  in  the 
adverse  possession  of  the  lots  for  more 
than  twenty-one  years.  I  am  aware  that  cases 
may  be  found  in  opposition  to  that  decision. 
Several  of  them  are  collected  in  a  note  to  the 
case  as  re^rted  in  32  Am.  Dec.  718,  721.  But 
that  decision  has  been  repeatedly  approved  in 
this  court,  and,  as  apj^ied  to  a  case  like  the  one 
under  consideration,  it  is.  amply  supported  here 
and  elsewhere.  Williams  v.  First  rresdyterian 
Church,  1  Ohio  St.  478,  510 :  Trustees  v.  Camp- 
bell, 16  Ohio  St.  11;  School  Directors  v.  Georges, 
60  Mo.  195 ;  2  Dillon  on  Mun.  Corp.  (3d  ed.)  §§ 
668,  674  -  and  see  note  above  referred  to.  As  to 
the  application  of  the  rule  to  adverse  possession 
of  puDiic  ways,  see  Cincinnati  v.  Evans,  5  Ohio 
St.  594 :  cf.  Fox  v.  Hart,  11  Ohio  414 ;  Lane  v. 
Kennedy,  13  Ohio  St.  42 :  McClelland  v.  Miller, 
28  Ohio  St.  488;  Bailroaa  v.  Commissioners,  31 
Ohio  St.  338. 

Judgment  aftrmed. 

[This  case  will  appear  in  38  0.  S.] 
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QUO    WARRANTO—  POWER   OF   MAYOR 
TO    REMOVE  MUNICIPAL  OFFICER. 


SUPREME  COURT  OF  OHIO. 


Thb  State  of  Ohio  ex.  bel.  Attobnsy  Gen- 
eral. 

V. 

Henry  Heinhiller. 


April 


il  25,  1882. 

Under  saotion  1749,  of  Berised  Statntes,  the  mayor  of  a 
dtj  ham  power  to  suspend  offloars  appointed  by  him  un- 
der an  ordinanoe,  for  neglect  of  duty,  misconduct  in  of- 
fice or  other  suflioient  cause,  *«  and  may  appoint  other 
peraons  to  fill  thetemjporaryVacan<qr  occasioned  thereby: 
And  all  sueh  suspensions,  and  the  cause  thereof,  and  all 
•uoh  appointments,  shall  be  by  him  reported  to  theooun- 
oll  for  tneir  action  at  the  next  regular  meeting  thereaf- 
lef.''   Held:    1st.  That  the  council  may,  inltsdiscre* 


tion,  approve  or  disapprove  such  suspension.  2d.  That 
the  action  of  the  council  may  be  had  upon  such  informa- 
tion as  may  come  to  its  knowledge.    8d.    That  disap- 


proval of  such  8U8pen8ion  by  the  council  terminates. the 

ttcv  occasioned  r 
tion  of  such  vacancy,  the'  person  appointed  to  fill  it, 


vacancy  occasioned  thereby.    4th.    Upon  the  terinina- 


oeases  to  be  an  offlcef  of  tlie  city. 

2.  A  petition  in  quo  warranto  prosecuted  on  iMhalf  of 
the  State  by  the  Attorney  General  to  oust  an  incumbent 
of  an  ottice,  need  not  set  forth  the  name  of  the  person 
claiming  to  be  entitled  thereto,  as  is  required  by  section 
6766  of  the  Revised  Statutes  in  casesprosecuted  by  a  per- 
son claiming  to  be  entitled  to  the  office. 

Quo  Warranto. 

The  case  is  stated  in  the  opinion. 

McIlvaine,  J. 

By  this  proceeding,  the  defendant  is  called 
upon  to  show  by  ^hat  authority  be  assumes  to 
hold  and  exercise  the  office  of  Fire  Engineer  of 
the  city  of  Columbus. 

This  office  was  created  bv  an  ordinance  of  the 
city,  pa.ssed  on  the  8th  of  Slay,  1871,  which  was 
amended  June  8,  1874.  This  ordinance,  which 
was  fully  authorized  by  the  statutes  of  the  State 
relating  to  the  organization  and  government  of 
ihunicipal  corporations,  provides,  among  other 
things  as  follows: 

'*  Section  I.  Beit  ordained  by  the  City  Council  of 
Oolumbua,  That  it  is  deemed  expedient  to  create, 
and  there  is  hereby  created,  the  office  of  fire  engin- 
eer  of  the  city  of  Columbus ;  that  such  officer  snail 
be  appointea  by  the  mayor,  by  and  with  the  ad- 
vice and  consent  of  the  city  council  of  said  city, 
on  the  first  Monday  of  June.  A.  D.  1871,  and  an- 
nually thereafter,  and  shall  hold  his  office  for 
the  period  of  one  year,  and  until  his  successor 
is  appointed  and  qualified,  and  all  vacancies  in 
said  office  shall  in  like  manner,  immediately 
upon  the  vacancy  occurring,  be  filled  by  ap- 
pointment for  the  unexpired  term,  and  until 
a  successor  is  appointed  and  qualified.  The 
mayor  shall  immediately  upon  making  any 
such  appointment,  report    the  name   of  such 


''An  act  to  proviae  for  the  organization  and  gov* 
ernment  of  municipal  corporations,  passed  May 
7,  1869,  and  the  acts  amendatory  thereof  and 
supplementary  thereto,  as  well  as  the  duties 
prescribed  by  this  or  any  other  ordinances  of 
the  city;  the  person  so  appointed  shall  be  an 
elector  of  the  city  of  Columous,  and  before  enter- 
ing upon  the  duties  of  his  office  shall  take  an 
oath  or  affirmation  to  support  the  Constitution 
of  the  United  States  and  the  State  of  Ohio,  and 
also  an  oath  or  affirmation  of  office,  and  shall 
also  execute  a  bond  to  the  city  of  Columbus  in 
the  sum  of  $5,000,  to  be  approved  by  the  mayor, 
conditioned  for  the  faithful  performance  of  thedu- 
ties  of  his  office,  which  bond  shall  be  deposited 
with  the  clerk  of  the  corporation  and  shall  be  by 
the  clerk,  witli  the  approval  endorsed  thereon,  re- 
corded, filed  and  preserved  ib  his  office :  the  said 
fire  engineer  shall  receive  aa  compensation  for 
his  services  the  sum  d  $1,000  payable  monthly 
from  the  city  treasury." 

The  facts  m  the  oase  are  agreed  npon,  and,  in 
80  far  as  they  are  deemed  material,  are  as  foUowe; 
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On  tho  6th  of  September,  1880,  one  David.  Tres- 
enrider  was  duljr  appointed,  confirmed  and  qual- 
ified as  Fire  Engineer,  whose  term  of  office  would 
have  expired  in  June  following,  if  a  successor 
had  been  appointed  and  qualified;  but  inasmuch 
as  no  successor  was  appointed,  confirmed  and  quatr 
Hiedy  he  continued  to  execise  the  functions  of 
the  office  until  the  following  occurrences,  which 
are  thus  stated  in  defendant's  answer: 

That  Drevious  to  the  second  day  of  March, 
A.  D.  ^  1882,  specific  charges  of  neglect  of  duty 
and  misconduct  in  office  on  the  part  of  said  David 
D.  Tresenrider,  were  filed  with  George  S.  Pe- 
ters, then  the  duly  elected  and  qualifiea  and  act- 
ing ma]^or  of  said  city,  and  that  thereupon  such 
proceedings  were  had  before  said  mayor  after 
reasonable  notice  to  said  David  D.  Tresen- 
rider to  appear  and  answer  said  charges ;  and 
after  a  hearing  upon  testimony,  at  which  the 
said  David  D.  Tresenrider  was  present  in  per- 
son and  by  counsel,  that  said  mayor,  upon  the 
testimony. adduced^before  him,  found  said  charges 
to  be  true,  and  on  said  2nd  day  of  March,  A.  D. 
1882,  for  such  neglect  of  duty  and  misconduct  on 
the  part  of  said  David  D.  Tresenrider,  suspended 
him  from  said  office  of  fire  engineer;  and  immedi- 
ately thereafter  appointed  Uiis  defendant,  who 
was  then  and  is  now  an  elector  of  said  city,  to  fill 
the  vacancy  occasioned  in  said  office  by  such 
suspension :  and  that  said  defendant  immediate- 
ly after  saia  appointment  accepted  said  office,  and 
immediately  took  an  oath  to  support  the  Consti- 
tution of  the  United  States  and  the  state  of  Ohio  : 
and  an  oath  of  office  faithfuih*  and  impartially 
to  discharge  all  and  sineular  the  duties  pertain- 
ing thereto,  and  immediately  ^ave  bond  with 
food  and  sufficient  sureties  to  said  city  of  Colum- 
ns in  the  sum  of  S6,000,  conditionpa  according 
to  law  and  the  ordinances  of  said  city,  which 
bond  was  approved  by  said  mayor  as  required 
by  said  ordinance  regulating  and  defining  the 
duties  of  said  office,  and  that  immediately  there- 
after said  defendant  entered  upon  the  discharge 
of  all  and  singular  the  duties  pertaining  to  said 
office  of  fire  engineer  of  said  city  of  Columbus, 
and  has  ever  since  continued,  and  now  contin- 
ues to  discharge  such  duties  under  and  in  pursu- 
ance of  said  appointment. 

In  reply  to  this  answer,  the  relator  states  the 
following  facts,  among  others,  to  wit: 

"  That  on  the  6th  day  of  March,  A.  D.  1882,  at 
a  regular  meeting  of  the  city  council  of  said  city 
of  Columbus,  duly  and  lawfully  assembled  and 
held,  being  the  next  regular  meeting  of  said 
council  after  said  2d  day  of  March,  A.  D.  1882, 
the  said  George  S.  Peters,  mayor  of  said  city  of 
Columbus,  reported  to  said  city  council  in  writ- 
ing  the  said  suspension  of  saiu  David  D.  Tresen- 
rider as  fire  engineer  of  said  city,  the  cause 
therfH>f,  and  the  appointment  by  him  of  said 
Henry  Heinmiller,  the  defeniSant,  to  fill  the  tem- 
porary vacancy  in  said  office  caused  thereby: 
that  the  said  city  council  thereupon  enterea 
upon  the  investigation  and  consideration  of  the 
matter  of  said  suspension,  the  cause  thereof,  and 
~'^  appointment  so  reported  as  aforesaid,  and, 


pending  said  investigation  and  consideraiion, 
the  council  adjourned  its  said  session  until  the 
succeeding  day,  March  7,  1882;  that  on  said  7th 
day  of  March,  A.  D.  1882,  at  said  adjourned  meet- 
ing of  said  city  council,  duly  and  lawfully  assem- 
ble and  held,  the  said  council  resumed  and  con- 
tinued the  investigation  and  consideration  of 
said  matters  aforesaid,  and  upon  the  conclusicm 
thereof,  the  said  council,  on  the  7th  day  of  March, 
1882,  by  a  majority  vote  of  all  the  members  elected 
thereto,  passed  and  adopted  a  resolution,  of  which 
the  following  is  a  true  and  correct  copy,  to  wit: 
''Resolv^  by  the  Oily  Cav/ncU  of  the  OUy  of  Co- 
lumbuSf  That  the  order  of  the  mayor  of  said  city 
suspending  D.  D  Tresenrider  from  his  office  of 
fire  engineer  of  said  city,  and  appointing  Henry 
Heinmiller  to  fill  the  temporary  vacancy  occas- 
ioned thereby,  be  not  concurred  in;  that  said, 
order  be  set  aside  and  held  for  naught,  and  that 
said  D.  D.  Tresenrider  be,  and  he  is  hereby  di- 
rected to  proceed  at  once  to  discharge  the-duties 
of  said  ofioce  and  take  control  and  command  of 
the  fire  department  of  said  city  the  same  as  if 
said  order  nad  not  been  made." 

The  facts  stated  in  reply  are  admitted  to  be 
true :  but  it  is  agreed  that  the  testimony  heard 
by  tne  mayor,  was  not  .reported  by  him  to  the 
council.  A  large  portion,  nowever,  but  not  the 
whole,  of  such  testimony  reported  by  kn  unau- 
thorized stenogra()her,  Was  considered  by  the 
council,  but  no  witnesses  were  examined  oefore 
the  council,  nor  is  it  known  what  inquiry,  if 
any,  was  made  by  individual  members  of  the 
council,  concerning  the  truth  of  the  charges 
preferred  against  Tresenrider. 

Upon  this  state  of  facts,  the  question  is,^  has 
the  defendant  shown  a  right  to  nold  the  office? 

In  the  first  place  it  is  claimed  on  behalf  of  the 
defendant  that  the  finding  and  iudgraentof  the 
mayor  on  the  hearing  of  the  cnarges  preferred 
against  Tresenrider  were  the  exercise  of  judi- 
cial powers.  Wherefore  the  finding  that  Tresen- 
rider was  guilty  of  neglect  of  duty  \n  oflSce  and 
the  order  of  his  suspension  from  office  can  not  be 
reviewed  by  this  court  upon  this  proceeding  in 
quo  vxirranto. 

Whether  the  powers  exercised  by  the  mayor 
were  judicial  or^administrative  is  wholly  inuna- 
terial,  as  it  is  not  sought  in  this  proceeding  to 
review  his  acts  for  the  purpose  of  approving  or 
disapproving  them.  His  finding  ana  order  must 
stand  as  incontrovertible  facts  in  the  case.  The 
sole  question  before  us  as  far  as  his  actions 
are  concerned,  is  as  to  their  force  and  effect 
And  this  brings  us  to  consider  section  1749  of 
the  Revised  Stotutes,  which  constitutes  the  sole 
authority  of  the  mayor  for  his  action  in  the 
premises.   This  section  provides  as  follows: 

"  Section  1749.   .  He  shall,  unless  otherwise 

{provided,  have  power  to  suspend  from  office  mny 
ieutenant  of  police,  or  any  officer  appointed  by 
him  under  the  authority  of^  any  law 
or  ordinance,  for  neglect  of  duty,  misoon<mct  in 
office,  or  other  sufficient  cause,  and  may  appoint 
other  persons  to  fill  the  temporary  vacancy  oc- 
casioned thereby ;  and  all  sucn  suspensions,  and 
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the  cause  thereof,  and  all  such  appointments, 
shall  be  by  him  reported  to  the  council  for  their 
action  at  the  next  regular  meeting  thereafter/' 
That  a  suspension  under  this  section  cannot 
be  rightfully  ordered  without  cause,  may  be  ad- 
mitted ;  but  the  existence  of  sufficient  cause  will 
be  presumed  until  it  appears  otherwise.  But 
whenever  a  suspension  is  ordered,  whether  right- 
fully or  wrongruUy,  it  operates,  as  between  the 
officer  and  the  municipality,  until  the  order  be 
set  aside,  or  the  term  of  suspension  expires.  An 
exigency  calling  for  the  exercise  of  the  power 
exists,  whenever  the  existence  of  sufficient  cause 
comes  to  the  knowledge  of  the  mayor,  and  the 
means  of  aojuiring  such  knowledge  is  not  pre- 
scribed or  limited  by  the  statute :  so  that  the 
exercise  of  the  power  is  left  to  the  sound  discre- 
tion of  the  mayor,  who  is  also  responsible  lor  its 
abuse. 

That  the  duration  of  the  suspension  author- 
ized by  thissection  is  to  be  measured  by  the  dura- 
tion of  the  vacancy  occasioned  by  it,  is  a  prop- 
osition too  plain  for  discussion ;  and  it  is  express- 
ly declarea  that  the  vacancy  occasioned  by  the 
suspension  is  temporary.  A  suspension  from  of- 
fice and  a  removal  from  office  convey  very  differ- 
ent ideas;  and  it  is  very  clear  that  the  legisla- 
ture recognized  the  difference,  as  by  section  1685 
of  the  same  act,  the  power  of  removal  from  office 
in  municipalities  is  conferred  on  the  council 
alone,  tn  the  case  of  suspension  it  is  contem- 
plated that  the  suspended  officer  may  be  restored 
to  his  office  and  hold  the  same  by  virtue  of  his 
original  title,  while  in  case  of  removal  the  title 
of  the  removed  officer  is  permanently  lost  to  him. 
The  vacancy  in  this  case  being  temporary,  and 
the  sua^nsion  being  for  the  same  time,  of  course, 
the  suspended  officer  is  restored  to  his  office  at 
the  expiration  of  that  time,  unless  his  right  and 
title  be  impaired  or  taken  away  by  some  other 
cause. 

^  It  has  not  and  cannot  be  disputed  that  the 
title  of  the  defendant  to  this  ofnce  terminated 
with  the  termination  of  the  vacancy  which  he 
was  appointed  to  fill.    The  question  therefore 
arises,  when  did  such  vacancy  terminate?    The 
statute  requires    the  mayor  to  report  "  to  the 
council  for  their  action"  at  the  next  regular 
meeting  thereafter,  '*all  such  suspensions,  and 
the  cause  thereof,  and  all  such  appointments"  to 
wit:  appointments  to  fill  temporary  vacancies 
occasioned    by    such    suspensions.    Now,    it  is 
claimed  on  behalf  of  defendant  that  the  only  ac- 
tion   upon  the  report  of  the  mayor,  which  the 
council  is  authorized  to  take,  is  to  approve  the 
suspension  and  to  approve  or  disapprove  the  ap- 
pointment.   We  are  unanimous  in  the  opinion 
that  this  claim  cannot  be  maintained.    The  ac- 
tion of  the  council  is  unrestricted.    It  may  act 
upon  its  own  absolute  discretion  in  approving  or 
disappnoving  the  whole  or  any  part  of  the  report. 
Discretion  to  approve  implies  discretion  to  dis- 
approve.   The  action  of  the  council  is  confided  to 
its  judgment  and  that  judgment  may  be  based 
apon  such  information  and  knowledge  as  it  may 
obtain.     No  restriction  or  limitation  is  imposed 


upon  the  council  as  to  means  of  acquiring  the 
knowledge  by  which  its  action  must  be  con- 
trolled. 

Whatever  may  be  the  eflTect  of  the  action  of 
the  council  in  approving  the  action .  of  the 
mayor  in  ordering  a  suspension,  in  the  light  of 
section  1685,  which  provides: 

"Sec.  1685.  An  officer  or  agent,  appointed 
by  authority  of  this  title,  except  as  otherwise 
provided  therein,  may  be  removed  from  office 
at  the  pleasure  of  the  coujicil  by  a  vote  of  a 
majority  thereof;  an  officer  elected  may  be  re- 
moved from  office  by  a  concurrent  vote  of  two- 
thirds  of  all  the  members  elected  to  the  coun- 
cil:  and  in  case  of  elective  officers,  provisions 
shall  be  made  by  ordinance  for  preferring  charges, 
and  trvin^  the  party  complained  of  upon  the 
same ;  out  in  no  case  shall  such  removal  be  made^ 
unless  a  charge  in  writing  is  preferred  and  an 
opportunity  given  to  make  deiense  " — a  subiect 
we  need  not  now  inquire  into — it  is  ouiteclear 
to  us,  that  the  action  of  the  council  aisapprov- 
inj;  of  the  order  of  suspension,  ipso^acto^  termi- 
nates the  vacancy  occasioned  by  it.  and  also 
-terminates  the  suspension  itself;  so  that,  an  ap- 
pointee to  fill  such  vacancy  can  no  longer  right- 
tully  exercise  the  functions  of  the  office. 

It  is  also  claimed  on  behalf  of  defendant, 
that  the  petition  in  this  case  is  defective  in 
not  setting  forth  the  name  of  the  person  who 
claims  to  be  entitled  to  the  office,  as  required 
by  section  6766  of  the  Revised  Statutes.  This 
section  applies  only  to  proceedings  prosecuted 
by  the  person  whof  claims  the  office  as  provided 
in  section  6764,  and  such  showing  is  certainly 
necessary  when  a  judgment  of  induction  as 
well  as  ouster  is  sought.  The  case  before  ucl 
however,  is  prosecuted  by  the  Attorney  General 
on  behalf  of  the  State,  as  authorized  by  statutes 
in  relation  to  the  duty  of  the  Attorney  General, 
and  the  only  remedy  sought  is  a  judgment  of 
ouster. 

Judgment  accordingly. 

[This  case  will  appear  in  380.  S.] 

THE     LAW    OF    LIBEL— MATTER     PUB- 
LISHED IN  GOOD  FAITH   IN  WHICH 
THE  PUBLIC  HAS  AN  INTEREST. 


U.  8.  C.  C— DIST.  OF  MASSACHUSETTS. 

Edward  Crane 

V. 

The  Boston   Advertiser. 


This  was  an  action  to  recover  damages  for  an 
alleged  libelous  publication.  A  demurrer  was 
interposed  by  the  defendant  to  the  plaintiflTs  dec- 
laration, which  presented  the  question  whether 
as  a  matter  of  law,  the  publication  complained  of 
was  libelous. 

Lowell,  J.  .  .  i_.      j 

For  the  purpose  of  deciding  this  de- 
murrer it  must  De  assumed  that  the  plaint^ 
ifif  had  conceived  and  begun  to  carry  out 
a  plan   for   making   a   railroad   from  Boston 
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to  New  York  by  the  consolidation,  of  certain 
shorter  lines  and  otherwise,  and  that  it  was  a 
part  of  his  plan  to  obtain  control  of  the  New  York 
and  New  England,  by  electing  directors  favorable 
to  his  scheme;  that  the  publication  of  the  article 
<x>inplained  of,  interfered  with  this  plan  to  his 
prejudice,  and  that  the  statements  of  the  article 
were  not  true,  but  were  published  in  good  faith, 
without  express  malice,  and  were,  upon  reason- 
able inquiry  by  the  defendants,  believed  by  them 
to  be  true.  The  contention  then,  is,  on  the  part 
of  the^  defendants,  that  the  subject  matter  is  one 
in  which  the  public  has  an  interest,  and  that,  in 
discussing  a  subject  of  that  sort,  a  public  speaker 
or  writer  is  not  bound  at  his  peril  to  see'that  the 
statements  are  true,  but  has  a  qualified  privilege, 
as  it  has  been  callea,  in  respect  to  such  matters. 
The  modern  doctrine,  as  shown  by  the  cases  cited 
for  the  defendants,  appears*  to  be  that  the  public 
has  a  right  to  discuss  in  good  faith  the  public 
conduct  and  qualifications  of  a  public  man,  such 
as  a  judge,  an  ambassador,  etc.,  with  more  free- 
dom ^  than  they  can  take  with  a  private  matter, 
or  with  the  private  conduct  of  any  one.  In  such 
discussions  they  are  not  held  to  prove  the  exact 
truth  of  their  statements,  and  the  soundness  of 
their  inferences,  provided  that  they  are  not  act- 
uated by  express  malice,  or  that  there  is  reason- 
able ffround  for  their  statements  or  inferences, 
all  of  which  is  for  the  juVy.  Some  of  the  a£Biirs 
of  a  railroad  company  are  public  and  some  are 
private.  For  instance,  the  honesty  of  a  clerk  or 
servant  in  the  office  of  the  company  is  a  matter 
for  the  clerk  and  the  company  only.  The  safety 
of  a  bridge  on  the  line  is  a  subject  of  public  mo- 
ment. The  public,  in  this  sense,  is  a  number 
who  are  or  will  be  interested  and  yet  who  are 
at  present  unascertainable.  All  the  future  pas-' 
sengers  on  the  road  are  the  public  in  respect  to 
the  safety  of  the  bridee,  ana  as  they  can  not  be 
pointed  out  you  may  discuss  the  construction  of 
the  bridge  in  public,  though  you  thereby  reflect 
upon  the  character  of  the  builder.  If  this  defini- 
tion of  the  public  is  a  sound  one,  the  common- 
wealth, considered  as  a  stockholder,  is  not  the 
public,  for  its  interests  are  entrusted  to  certain 
officers,  who  are  easily  ascertained ;  nor  would 
the  interests  of  the  shareholders  become  a  public 
ipatter  merely  by  reason  of  their  number,  unless 
it  were  proved  that  it  would  be  virtually  impos- 
sible to  reach  them  individually.  If,  theretore, 
the  question  was  merely  of  the  effect  of  the  scheme 
upon  the  shares  of  the  New  York  and  New  Eng- 
land Railroad  Company,  a  corporation  alreaoy 
chartered  and  organized,  I  should  doubt  some- 
what whether  it  would  be  of  a  public  nature. 
But,  inasmuch  as  the  project  was  one  which  af- 
fected a  long  line  of  road,  as  yet  only  partly 
built,  and  the  consolidation  of  several  companies, 
it  assumes  public  importance.  Perhaps  the  rwht 
of  legislative  interference  may  be  taken  as  a  fair 
test  of  the  right  of  public  discussion,  since  they 
both  depend  upon  tne  same  condition.  The  leg- 
islature can  not  interfere  in  the  purely  private 
affairs  of  a  company,  but  it  may  control  such  of 
them  as  affect  tne  public.    It  can  not  be  doubted 


I  apprehend,  that  the  legislatures  of  Ifassachn- 
setts  and  Connecticut  would  have  power  to  pe^ 
mit,  or'  to  prohibit,  or  to  modify  a  scheme  such 
as  is  now  in  Question.  It  interests  the  public, 
.consisting  of  tne  unascertained  persons  wno  will 
be  asked  to  take  shares  in  it  and  those  through 
whose  lands  it  may  pass„  or  whose  business  wiU 
be  helped  or  hindered  by  it,  that  such  a  line 
should  be  well,  and  even  that  it  should  be  honest- 
ly laid  out,  built  and  carried  through.  For  this 
tne  character  of  the  plaintiff  as  a  constructor  and 
manager  of  railroaos  seems  to  me  to  be  open  to 
public  discussion  when  he  comes  forward  with 
so  great  and  important  a  project,  affecting  many 
interests  besides  the  sharetiolders  of  one  road,  and 
that,  therefore,  the  defendants,  or  any  other  pe^ 
sons,  have  the  qualified  privilej^e  which  attaches 
to  the  discussion  of  public  afiiairs.  The  distino- 
tion  is  that  when  a  railroad  is  to  be  built,  or  a 
company  to  build  it  is  to  be  chartered,  the  ques- 
tion whether  it  shall  be  authorized  is  a  public 
one :  when  the  company  is  orRanized  and  the 
stocK  is  issued,  anything  which  merely  affects 
the  value  of  the  stock  is  private.  The  demurrer 
to  the  answer  is  overruled. 


PUBLIC  OPPICER-WRONGPUL  DISMISSAL 

— OFPICE   PILLED— SALARY 

DURING  DISMISSAL. 


N.  Y.  COURT  OP  APPEALS. 


TsRHUN^  V.  Th£  .Mayor. 


Pebruary  28,  1882. 

A  public  officer,  appointed  by  m  department  of  m  manl- 
oipal  government,  woo  has  been  diemleeed  from  his olBei 
by  the  department,  though  withoat  any  bearing,  for  any 
alleged  canae  of  aiamiaaal,  and  whoee  office  nas  beeo 
filled  by  an  appointee  who  has  performed  the  diillea  of 
the  office  and  received  the  stipulated  sslary  therefor,  can- 
not after  his  reinstatement  recover  the  saUry  for  (hi 
time  he  was  oat  of  position. 

Under  §§  28  and  76  of  the  Act,  c.  335  of  the 
Laws  of  1873,  the  fire  commissioners  of  the  city 
of  New  York  were  authorized  to  appoint  an  in- 
spector  of  combustibles,  who  was  to  be  the  prin- 
cipal  officer  of  a  bureau  in  the  fire  departmenti 
charged  with  the  execution  of  all  laws  relating 
to  tne  storage  and  sale  and  use  of  combustible 
materials  in  the  city  of  New  York,  and  they  had 
power  to  remove  such  officer  at  pleasure,  pro- 
vided prior  notice  of  the  cause  of  removal,  ana  an 
opportunity  for  making  an  explanation,  were 
first  given.    Under  these  provisions  of  law  the 
plaintiff  was  appointed  inspector  of  combustiblos 
m  June,  1873.  at  a  salary  ot  $2,500  per  year,  and 
he  held  his  office  until  August  31, 1877,  when  1m 
was  dismissed  by  the  fire  commissioners,  either 
without  sufficient  cause  or  without  having  had 
the  prior  notice  and  opportunity  for  ezplanation 
which  the  law  entitled  him  to.    He  subseqaent* 
ly  took  proceedings  to  have  the  action  of  the  fire 
commissioners  in  removing  him  reviewed,  and 
the  supreme  court  decided  tnat  his  removal  was 
unautnorized  and  illegal,  and  he  was  reinstated 
in  his  office.    Immediately  upon  his  removal  the 
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fire  commissioners  appointed  in  his  place  Peter 
Beery  inspector  of  combustibles,  at  the  same  sal- 
ary, and  he  immediately  entered  upon  the  dis- 
charge of  the  duties  of  tne  ofBoe  ana  received  the 
salary  thereof  until  the  plaintiff  was  reinstated 
in  the  oflSce.  This  action  is  to  recover  the  salary 
of  the  office  during  the  time  the  plaintiff  was 
kept  out  of  the  office  by  the  action  of  the  fire 
oommissionera  At  the  trial  term  it  was  held 
that  the  plaintiff  could  recover,  and  judgment 
was  'rendered  in  his  favor  for  the  amount  of  sal- 
ary claimed.  The  defendant  then  appealed  to 
the  generaUterm  of  the  court,  and  it  reversed  the 
judgment  and  granted  a  new  trial. 

Roswell  D.  Hatch  for  appellant. 

D.  J.  Dean  contra. 

Earl,  J. 

(After  stating  the  facts.)  We  are  of  opinion 
that  the  judgment  was  properly*  reversed.  The 
office  of  inspector  of  combustibles  was  a  public, 
salaried  office,  and  during  the  period  for  which 
the  salary  is  claimed,  the  office  was  actually  held, 
and  duties  thereof  were  discharged  by  Seery,  and 
the  salary  was  paid  to  him.  He  was  in  office  un- 
der color  of  appointment  bv  competent  authority. 
He  possessed  the  office  ana  discharged  its  duties. 
That,  under  such  circumstances,  he  took  on  the 
character  of  an  officer  de  facto  cannot  be  doubted. 
People  V.  White,  24  Wend.  540;  People  v.  Cook, 
14  Barb.  239;  S.  C.8N.  Y,67;  Lambert  v.  The 
People,  76  lb.  220.  It  is  no  longer  open  to  ques- 
tion in  this  state  that  payment  to  a  cfe/odoofficer, 
while  he  is  holding  the  office  and  discharging 
its  duties,  is  a  defence  to  an  action  brought  bv  the 
dejure  officer  to  recover  the  same  salary.  Dolan 
V.  The  Mayor,  68  N.  Y.  278;  McVeany  v.  The 
Mayor,  80  lb.  15.  But  the  plaintiff  claims  that 
his  action  may  be  treated  as  one  to  recovei^  of 
the  city  damages  for  his  wrongful  dismissal  from 
office.  It  is  a  sufficient  answer  to  this  claim  that 
the  city  did  not  dismiss  him  from  his  office. 
The  fire  commissioners  were  public  officers  and 
not  agents  of  the  city.  Maximilian  v.  The 
Mayor,  62  N.  Y.  160:  Tone  v.  The  Mayor,  70  lb. 
157:  Ham  v.  The  Mayor.  lb.  459;  Smith  v. 
Rochester,  76  lb.  513.  The  city  is  no  more  lia- 
ble for  their  wrong  in  dismissing  the  plaintiff 
than  it  would  have  been  if  they  had  committed 
an  assault  and  battery  upon  him:  If  the  plaint- 
iff has  any  remedy  for  the  damages  he  has  sos- 
tained,  it  must  be  by  an  action  against  the  fire 
commissioners  for  his  wrongful  dismissal,  or  by 
an  action  against  Seery  to  recover  the  salary  , 
which,  as  TOtween  him  and  the  plaintiff,  he 
wrongfully  received; 

Order  revelrsed,  and  judgment  a'beolute  against 
defendant. 


with  him  for  nearly  six  months  she  left  him, 
alleging  cruelty  and  neglect,  and  having  a  pri- 
vate income  of  £130  a  year,  offered  him  £50  « 
year  or  £300  cash  if  he  would  let  her  alone. 
The  man  has  now  brought  suit  for  the  restitu- 
tion of  his  conjugal  rignts  denying  that  he  is  ac- 
tuated by  mercenarv  motives,  andalleging  that 
what  he  desires  is  tne  society  of  his  wife,  who^  is 
dear  to  him.  Sir  James  Hannen  asked,  with 
slightly  obvious  contempt :  **  What  would  com- 
pensate you  for  the  loss  of  a  wife  who  has  lived 
apart  from  vou  since  1870  ?  "  But  sa  the  plaint^ 
iff  insisted,  the  judge  had  no  option  out  to 
give  judgment,  wnich  he  did  in  the  following 
words:  *^  This  jurisdiction  which  I  am  asked  ta 
exercise  is  one  which  is  unknown  in  any  other 
country  in  the  world,  and  I  am  never  called 
upon  to  exercise  it  but  I  do  so  with  greatest  re- 
luctance. I  have  never  had  a  question  of  the 
kind  before  me  which  was  not  a  question  of 
terms,  and  I  think  the  present  caFe  is  of  that 
nature.  However,  as  I  am  called  u^n  *to  exer- 
cise my  jurisdiction  in  the  matter,  I  must  pro- 
nounce a  decree  for  the  restitution  of  conjugal 
rights  as  asked  for.  The  decree,  however,  will 
stand  over  for  three  months  before  being  •en- 
forced.   I  allow  no  costs." 


» • » 


AN  ENGLISH  JUDGE  ON  CONJUGAL  TROU- 
BLES. 


A  painful  case  come  before  Sir  James  Hannen 
in  the  English  probate  and  divorce  division  a  few 
days  aga  In  lo70  the  widow  of  Sir  P.  Hesketh- 
Pleetwood,  baronet,  a  woman  of  nearly  00,  mar- 
ried a  tutor  of  SI,  Ilenry  Wills.      Alter  living 


♦  ♦  ♦ 
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filed  since  Uwt  report,  np  to  April  25,  1882.) 


1128.  Squire  A  Homer  «.  C.  A  F.  NAchtrieb.  Error  to 
the  District  Coart  of  Crawford  County.  8.  R.  Harris  for 
plaintiflb. 

1124.  Proctor  Tliayer  v.  Contlhental  Life  Insurance 
Company.  Error  to  the  District  Court  of  Cuyahoga 
County.  R.  J.  Winters  and  C.  E.  Pennewell  for  plaint- 
iff. 

1125.  Robert  Kerr  et  al.  v.  Charles  Young  et  al.  Error 
to  the  District  Court  of  Crawford  County.  S.  R  Harris 
for  plaintiff. 

1126.  George  W.  Nelson  v,  John  W.  Vogan.  Error  to 
the  District  Court  of  Columbiana  County.  Clark  A  Mo- 
Vicker  and  W.  J.  Jordan  for  plaintiff ;  Frost  A  Morri* 
son  for  defendant. 

1127.  City  of  Steubenville  v,  George  W.  McOill.  Error 
to  the  District  Court  of  Jefferson  County.  C.  A.  Rey« 
nolds  for  plaintiff. 

1128.  Christopher  Butler  «.  John  Shearer.  Error  to 
the  District  Court  of  Scioto  County.  Moore  A  Newman 
for  plaintiff;  W.  A.  Hotchins  for  defendant. 

1120.  Amos  Christy  et  al.  v.  Commissioners  of  AshtSp 
bula  County.  Error— Reserved  In  the  District  Court  of 
Ashtobula  County.  Hutchins  ATnttle  snd  R  P.  Ran- 
ney  for  plaintifBi;  B.  Lee  and  E.  C.  Wade  for  defend- 
ants. 

1180.  Pittsburgh,  andnnatl  A  St.  Louis  Railw^.Com- 
^ny  V.  Emily  E.  Stsiey.  Error  to  the  District  a>urt  of 
arren  County.    Charles  Darlington  for  plaintiff. 

1181.  Nancy  People  et  aV.  v.  Franklin  Pricer  et  aL 
Error  to  the  District  Court  of  Auglalfte  County.  F.  01 
Lay  ton  and  Harrison,  Olds  and  ICarsh  for  plaintiflb. 


8S 
Wi 


» » » 


SUPREME  COURT  ASSIGNMENT. 


VOB  OB  AL  ^LBOUlOBirr. 

April  27tb— No.   lOtf.    Ohio  ex  rel.  v.  The  Kiddle* 
borgb  Mutual  Aid  and  Life  Assoeiatlon.    Quo  warranto. 

April  2^b— No.  1047.    Ohio  ex  rel.  v.  The  Standard  life 
AModation  of  America.   Quo  warranto. 
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SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Longwobth, 
Judges. 

Tuesday,  April  25,  1882. 

GBNERAL  DOCKET. 

Ko.  76.  Lloyd '«.  Moore.  Error  to  the  Distriot  Court 
•of  Scioto  County.' 

IjONOWOBTH,  J.,  HeULi 

Where  the  Judge,  at  defendant's  request,  save  to  the 
Jury  a  certain  special  change,  in  addition  to  his  general 
cha'rge,  which  siud  special  change  was  erroneous,  and 
afterwards  having  been  requested  by  the  Jury  to  repeat 
his  charge  to  them,  repeated  the  general  chai^, 
but  declined  to  repeat  the  special  charge,  there  was  no 
•error  in  refusing  to  repeat  the  erroneous  instruction. 

Judgment  affirmed. 

1076.  The  State  of  Ohio  ex  rel.  Attorney  General  v. 
Henry  Heinmiller.    In  Quo  Warranto. 

MolLVAnrx,  J. .  Hdd: 

1.  Under  section  1749  of  RcTised  Statutes,  the  mayor  of 
adty  has  power  to  suspend  officers  appointed  by  him 
under  an  ordinance,  for  neglect  of  duty,  misconduct  in 
office  or  other  sufficient  cause  *'and  may  appoint  other 
pexsons  to  fill  the  temporary  vacancy  occasioned  thereby ; 
and  all  such  suspensions,  and  the  cause  thereof,  and  all 
sneh  appointments,  shall  be  by  him  reported  to  the  conn- 
oil  for  their  action  at  the  next  regular  meeting  there- 
after." Held :  1st.  Tiiat  the  council  may.  in  its  discre- 
tion, approve  or  disapprove  such  suspension.  2d.  That 
the  action  of  the  oouncil  may  be  had  upon  such  informa- 
tion as  may  come  to  its  knowledge.  8d.  The  disapproval 
•of  such  suspension  by  the  oouncil  terminates  the  vacancy 
occasioned  thereby.  4th.  Upon  the  termination  of  such 
vacancy,  the  person  appointed  to  fill  it,  ceases  to  be  an 
•officer  of  the  city. 

2.  A  petition  in  quo  warranto  prosecuted  on  behalf  of 
the  State  by  the  Attorney  General  to  oust  an  incumbent 
of  an  office,  need  not  set  forth  the  name-  of  the  person 
claiming  to  be  entitled  thereto  as  is  required  by  section 
6766  of  the  Revised,  Statu  tea  in  cases  prosecuted  by  a 
person  claiming  to  be  entitled  to  the  office. 

Judgment  of  ouster. 

88.  Otis  B.  Little  v.  The  Eureka  Fire  A  Marine  Ins. 
Co.    Error  to  the  Superior  Court  of  Cincinnati. 

JoHiraQN,  J.    Heid: 

A  policy  of  insurance,  having  one  year  to  run,  was  de- 
livered to  the  insured,  without  payment  of  the  premium 
agreed  on.  In  a  few  days,  the  note  of  the  insured  at 
rixty  days  was  accepted  for  the  premium,  which  was  not 
paid  at  maturity,  and  remained  in  the  hands  of  the  in- 
surer. After  this,  and  within  a  reasonable  time  before 
the  loss,  the  insurer  cancelled  the  policy,  and  notified  the 
parties  interested  therein  of  such  cancellation,  and  cred- 
ited on  the  note,  a  sum  less  than  the  pro  rata  proportion 
of  the  unearned  prer  ium. 

The  conditions  of  the  policy  provided,  that  it  .was  not 
to  be  binding  until  actual  payment  of  the  premium,  and 
that  the  insurance  should  be  terminated  at  the  request 
of  the  insured,  in  which  case  the. company  was  to  retain 
only  the  cdstomary  short  rates  for  the  tiine  the  policy 
was  in  force,  also  that  the  company  might,  at  its  option, 
terminate  the  insurance  upon  giving  notice  to  that  effect, 
and  tendering  a  pro  rata  proportion  of  the  premium  for 
the  unexpired  term.  Held :  1st.  That  by  delivering 
Che  policy  without  actual  payment  of  the  premium,  and 
by  taking  a  note  of  the  assured  for  the  same,  the  com- 
pany waived  the  condition  that  the  policy  was  not  bind- 
ing unless  the  premium  was  actually  paid.  2d.  On  fail- 
ure of  the  assured  to  pay  the  note,  the  company  might, 
on  giving  reasonable  notice  thereof  ^before  the  loss,  ex- 
ercise its  option  to  cancel  the  policy.  8d.  As  the  note 
wsa  past  due  and  In  the  hands  of  the  company  at  the 
time  of  such  cancellation,  it  waa  not  neoeasary  to  tender  | 


back  the  pro  rata  proportion  of  the  unearned  premiam 

in  cash,  nor  to  credit  the  same  on  the  note.  ^The  note 
was  thereafter  subject  to  auoh  credit.  > 

Judgment  affirmed. 

069.  Cleveland,  Columbus,  CIneinnati  A  Indianapolis 
Railway  Company  et  al.  v.  Hugh  J.  Jewett  et  al.  srror 
to  the  Court  of  Common  Pleas  of  Franklin  County. 

WHm,J.    Held: 

1.  A  railroad  company  may  be  sued  in  any  oonntv 
through  or  into  which  its  i:pad  passes,  without  regard 
to  the  nature  of  the  cause  of  action. 

2.  The  appointment  of  a  receiver  to  take  from  tht 
defendants  the  possession  of  his  property,  cannot  be 
lawfully  made  without  notice,  unless  tlie  delay  required 
to  give  such  notice  will  result  in  irronarable  ioaa. 

8.  In  an  action  to  prevent  the  consolidation  of  railrosd 
companies,  the  election  of  directors  for  the  new  com- 
pany, at  a  meeting  of  the  stockholders  held  under  sea 
3883  cf  the  Revised  Statutes,  will  not  Jufaify,  such  an 
appointment  against  either  of  the  companies,  on  the 
ground  that  part  of  the  stockholders  participating  in  tlie 
meeting  have  been  inhibited  from  ooiiig  so  byinjuno- 
tion. 

Whether  any  of  the  stockholders  were  subject  to  the 
Jurisdiction  of  the  court  allowing  the  injunction,  is  s 
question  not  now  before  this  court. 

The  order  appointing  the  receiver  and  the  orden  en- 
tered in  aid  of  such  appointment  are  reversed  and  set 
aside; 

46.  Andrew  Warner,  administrator  of  Lucius  Bartlett, 
V.  Brighton  Tanner,  in  person  and  as  administrator  ox 
Cheater  Tanner.  Error  to  the  District  Court  of  Gteaoga 
County. 

Orkt,  C.  J. 

T.  A  B.  executed  an  instrument  nnder  seal,  signed  by 
two  witnesses,  and  acknowledged  by  T.  before  a  Justios 
of  the  peace,  in  which  instrament  it  is  oovenanted  thst 
T.  losses  to  B.  two  acres  of  land  (described  in  the  instra- 
ment), with  the  use  of  water  in  adjoining  ianda  of  T.  and 
privilege  of  conducting  it  in  pipes  "  to  a  cheese 
I  house  to  be  erected  on  said  -premises,  T.  reserv- 
ing enough  water  to  accommodate  the  stock  kept  on  the 
farms  of  T.  And  B.  is  to  build  a  cheese  house  on  the 
premises,  and  agrees  to  pay  T.  for  the  use  of  the  premi- 
ses and  the  privileges  aforesaid,  thirty  dollars  per  annum 
on  the  first  day  of  October,  in  each  year,  while  the  prem- 
ises shall  be  used  as  and  for  the  manufacture  of  cheese; 
and  when  the  premises  si  all  no  longer  be  used  for  such 
purpose,  the  premises,  together  with  the  privileges  afore- 
said, shall  revert  to  T.,  said  B.  having  the  privilege  of  re- 
moving all  buildings  and  fixtures  put  upon  sales  premi- 
ses liv  him." 

Held,  that  this  was  a  lease  to  B.  for  life,  provided  he 
continued  to  use  the  premises  for  the  manufacture  of 
cheese  thereon  and  paid  rents,  with  the  right  at  anytime 
to  remove  the  buildings  and  fixtures  placed  on  the  prem- 
ises by  such  leasee. 
Judgment  affirmed. 

79.  Leroy  Orr  v.  Henry  Kelton  et  al.  Error  to  the 
District  Court  of  Licking  County.  Judgment  of  the  dis- 
trict court  reversed  and  that  of  the  common  pleaa  af- 
firmed.   There  will  be  no  further  report. 

83.  S.  J.  Hubbard  v,  T.  Z.  Riley,  assignee  Ac,  Error 
to  the  District  Court  of  Hamilton  County.  Dismiassed 
for  want  of  preparation. 

84.  Marvin  Porter  v.  James  H.  Laws.  Error  to  the  Dis- 
trict Court  of  Hamilton  County.  Dismissed  for  want  of 
preparation. 

86.  Beviiiffton  A  Holies  v.  Hugh  Bleakly.  Error  to 
the  District  Court  of  Stark  County.  Dismissed  for  want 
of  preparation. 

88.  Texas  Building  Association  No.  2.  v.  Aurora  Fire 
and  Marino  Insurance  Company.  Error  to  the  District 
Court  of  Hamilton  County.  Diamissed  for  want  of  prep- 
aration. 

MOTION  DOCKET. 

68.  William  McGuire  v.  The  State  of  Chip.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Paulding  County.    Motion  granted. 


Patrick  Kelly  v.  The  State  of  Ohio.  Motion  ibr 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Paulding  County.    Motion  granted. 
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COLUMBUS,  OHIO, 


MAY  4,  1882 


Thb  Supreme  Court  was  engaged  most  of  last 
week,  in  hearing  the  cases  of  the  State  on  rela- 
tion of  Chas.  H.  Moore,  Supt.  of  Insurance 
against  the  Middletown  Mutual  Aid  and  the 
Standard  Life  Association  of  America.  A  large 
number  of  witnesses  were  examined,  and  the 
cases  caused  oonsiderable  interest.  The  court 
makes  no  report  this  week. 


MALPRACTICE. 


The  Supreme  Court  of  Pennsylvania  has  re- 
cently wrestled  with  a  case  of  malpractice  where- 
in the  court  below — Common  Pleas  of  Mercer 
County — ^following  a  common  custom  in  the  Key- 
stone State,  warned  the  jurors  that  they  must 
not  allow  any  sentiment  of  sympathy  for  the 
plaintiff  to  penetrate  their  breasts,  simply  be- 
cause he  was  crippled  for  life,  but  piust  attend 
strictly  to  what  the  doctors  swore  to.  The  jurors 
gave  the  plaintifi  only  $1,000  for  the  wrong  in- 
flicted by  the  surgeon  und  he  appealed.  The 
•Supreme  Court  reversed  and  remanded  the  case. 
It  was  re-tried  in  the  lower  court  and  a  verdict 
of  $1,500  obtained  by  the  plaintiff.  • 

The  plainti£^  Haslet,  was  injured  in  an  acci- 
dent, suffering  a  fracture  of  the  leg.  He  called 
in  one  Byles  who  doctered  him  after  a  fashion 
iind  allowed  kind  nature  to  heal  the  wound ;  but 
had  reduced  the  fracture  so  unskillfuUy  as  to 
shorten  the  broken  limb  about  two  inches — 
which  on  the  end  of  a  man's  leg  is  a  long  dis- 
tance— and  to  turn  the  foot  into  a  left  oblique 
forward  march  position.  The  same  old  defense 
was  made  in  the  action  that  is  always  made  in 
such  cases.  As  many  members  of  the  "  Medical 
Society"  as  was  thought  necessary  were  brought 
in,  to  testify  ai^id  did  testify  that  the  treatment 
had  been  scientific — such  as  had  always  beeiv 
practiced  and  approved  by  "  Our  School  of  Sur- 
gery I "  etc.  etc.  One  of  the  witnesses  in  this  case 
began  his  professional  career  with  a  pound  of 
blue  mass  and  now  is  worth  half  a  million.  His 
practice  was  entirely  among  farmers,  and  when 
he  was  once  called  the  farmer  and  the  farm  were 
practically  his  meat.  He  was  himself  tried  for 
malpractice  a  few.  years  ago,  having  treated  a 
dislocation  as  a  fracture  and  crippled  his  victim 
for  life.  Every  doctor  who  testified  on  his  be- 
half on  that  trial,  had  been  previously  consulted 


by  the  victim  and  had  been  led  to  believe  the 
healing  art  had  been  applied  by  an  Eclectic  phys- 
ician^ and  each  had  denounced  the  job  as  an  out- 
4:age  and  the  work  of  a  butcher.  But  when  they 
found  it  had  been  done  by  one  of  ^^ our  own  school^* 
they  came  promptly  to  the  rescue  and  cheerfully 
testified  that  dislocations  of  that  kind  were  always 
treated  as  fractures,  <&c.,  ad  nauscum.  Of  course 
the  jury  found  for  the  defendant,  "^e  presume 
his  cheerful  testimony  in  this  case  sprang  from 
his  gratitude  for  a  similar  favor  on  the  former 
occasion. 

We  hail  this  verdict  in  Haslet  v.  Byles,  as  the 
dawn  of  an  era  wherein  a  blundering,  butchering 
sawbones  must  respond  in  damages  for  the  wrongs 
inflicted  upon  his  victims  by  his  ignorance  and 
lack  of  skill.  And  wherein  the  villainous  esprit 
du  corps  that  too  often  makes  up  the  burden  of  so 
called  proof,  allows  the  aforesaid  butchers  to  go 
free  when  brought  into  court  as  defendants  in 
malpractice  cases.  The  fact  of  the  business  is,  that 
no  matter  how  a  so-called  surgeon  bungles  a  job, 
from  taking  out  a  wrong  tooth,  to  cutting  off  the 
wrong  leg,  any  number  of  other  so  called  surgeons 
may  be  found  to  swear  that  the  course  of  treat- 
ment pursued  was  all  that  science  and  skill  could 
suggest.  For  this  reason  these  cases  have  very 
rarely  been  won,  and  consequently  are  seldom 
commenced.  We  hope,  however,  that  the  future 
will  make  a  different  showing.  If  a  lawyer  were 
to  bring  an  action  of  trespass  quasre  dausem  fregit, 
de  bonis  asporUUis  to  recover  damages  for  breach  of 
contract,  he  would  hardly  find  other  lawyers  to 
swear  that  that  was  the  proper  form  of  action. 
Yet  that  case  would  be  no  more  criminally  ab- 
surd than  the  case  we  have  above  referred  to 
where  the  brother  sawbones  swore  that  a  pistol 
splint  was  the  proper  thing  for  a  dislocation  of  a 
metacarpal  bone.    Let  doctors  beware. 


#  • » 


CONTRACT—  LEASE—  FAILURE  OF  SUB- 
JECT MATTER  OF  CONTRACT. 


SUPREME  COURT  OF  OHIO. 


Scioto  Fire  Brick  Company. 

V. 

Erastus  Pond. 


April  18, 1882, 

A.,  by  an  agreement  in  writing,  "leased"  to  B.,  *'all 
the  olay  that  la  good  No.  1  fire  day,  on  hia  land "  de- 
aoribed,  for  a  term  of  three  years,  aubjeot  to  the  oondi- 
tiona  that  B.  "  ahall  mine,  or  cause  to  be  mined,  or  pasf 
foTf  not  leea  than  2,000  tona  of  olay  every  year,  and  anall 
pay  therefor,  twentv-flve  centa  per  ton  for  every  ton'of 
clay  monthly,  as  it  ia  taken  away."    Htid: 

1.  That  thia  waa  a  contract,  which  gave  B.  the  ezolu- 
aive  right  to  mine  and  remove  all  the  sood  No.  1  fire  clay 
that  waa  on  the  land,  and  not  a  Ucue  of  the  land  itaelf. 
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9L  If  eiikj  of  that  oaallty,  and  In  qnmntity  snlBeiaiit 
to  Inatlfj  Its  being  mined  existed,  B.,  on  fallnre  to  mine 
At  best  a/OOO  tone  per  yeer,  each  year  while  the  eontraot 
was  in  force,  was  Doand  to  pay  for  that  amount,  at  the 
agreed  priee  per  ton. 

8*  But  ify  in  fact,  day  of  that  quality  and  in  quantity 
euAeient    to    Justify    its    being    mined   eould  not, 


by  tlie  use  of  due  diiigenoe  be  found  on  the  land,  then 

the  "        " 

i*aa 

followed  and  abproved. 


lere  was  no  obligation  to  pay  the  amount  agreed  on,  In 
i*aae  of  failure  to  mine.    Ck>ok  v.  Andrews,  86  O.  St.  178 


4.  Where  it  is  an  open  question,  whether  suoh  day, 
was  to  be  found  on  the  land,  and  the  exdusive  posses- 
sion of  the  day  lands  was  vested  in  the  lessee  or  pur- 


dtaaer  of  the  day,  for  the  purpose  of  fwcertalning  the 
fact,  the  burden  is  upon  him,  in  order  to  defeat  a  reooT- 


ery  for  the  annual  sums  to  be  paid  in  case  of  a  lUlure  to 
mine  and  remove  the  same,  to  prove  that  sndi  dav  aa 
is  contemplated  in  the  contract  did  not  exist  In  mina- 
ble  quantity.    Cook  v.  Andrews,  Mpra. 

Error  to  the  District  Court  of  Scioto  County. 

The  defendant  in  error  brought  an  action  to 
recover  $2,000,  less  certain  credits,  under  a  con- 
tract of  which  the  following  is  a  copjr: 

'^This  agreement,  entered  into  this  25th  dav 
February,  A.  D.   1878,  l>etween   Erastus  Pond, 
of   Portsmouth,  Ohio,  of  the  first  .lart,  and  the 
Scioto  Fire  Brick  Company,  of  Scio^ville,  Ohio 
of  the  second  part,  witnesseth,  that  the  said 
party  of  the  first  part  hereby  leases  all  thie  clay 
that  is  good  No.  1  fire  clay,  on  his  land,  situate 
in  Clay  Township,  Scioto  County,  Ohio,  for  the 
term  of  three  vears,  from  and  after  this  date,  sub- 
ject to  the  following  conditions,  that  is  to  say, 
providing  said  parties  of  the  second  part  shall 
mine,  or  cause  to  be  mined,  or  pay  for  not  lesa 
than  two  thousand  tons  of  clay  every  year,  and 
shall  pay  therefor  twenty-five  cents  per  ton  for 
every  iou  of  clay  monthly,  as  it  is  taken  awa^* 
The  partv  of  the  first  part  reserves  the  right,  m 
case  he  snould  sell  or  aispose  of  sf^id  property  on 
which  the  clay  above  leased  is  found,  to  cancel 
this  lease  any  time  after  the  first  year  shall  have 
expired :  but,  in  case  the  land  is  not  sold,  then, 
and  in  that  case,  this  lease  is  to  remain  in  force 
for  the  three  years.    The  party  of  the  first  part 
agrees,  should  he  conclude  to  sell  or  dispose  of 
the  property,  to  allow  the  parties  of  the  second 
part  to  purchase  it,  providing  they  will  pay  as 
much  for  it  as  any  other  .good  anq  responsible 
parties.    The  party  of  the  first  party  agrees  to 
give  the  right  of .  way  for  any  roads  necessary 
to  get  clay  away." 

"To  the  true  performance  of  the  foregoing 
agreements,  we,  the  parties,  affix  our  signatures, 
the  day  and  date  first  above  written. 

rsiGNED.]        "  ERASTUS  POND." 

"Scioto  FIRE  brick  company." 

"Per  W.  Q.  ADAMS,  President." 

The  petition,  as  amended  alleged: 

1.  The  defendant  is  a  corporation  duly  organ* 
ized  untler  the  laws  of  this  State,  and  carrying 
on  business  at  the  said  county. 

2.  The  plaintiff,  on  the  25tb  day  of  February, 
A.  D.  1873,  was,  and  has  since  tieen  the  owner 
of  a  tract  of  land  situate  in  Clay  Township,  in 
said  County,  containing  about  one  hundreaand 
seven tv  acres,  and  upon  which  were  large  depos- 
its of  nre  day ;  vis :  Over  tix  thounnd  tons  of  good 


No.  IJbre  clay^  and  over  its  thoueand  Ume  qf  ether 
good  fire  day.  The  last  clause  being  the  amend- 
ment made  necessary  by  the  ruling  of  the  ooart 
on  a  demurrer  to  the  petition  for  vncbi  of  tooh  al- 
legation. 

3.  That  defendant  desiring  to  secure  to  itself 
the  sole  privilege  of  mining  fire  clay  far  a  term 
d[  years,  on  saialiund,  entered  into  said  contract 

4.  That  defendant  took  possession  of  said  land 
and  mined  and  took  away  large  quantitios  of 
fire  clay,  but  not  to  exceed  six  thousand  tons. 

The  prayer  is  fox  a  judgment  for  $1;,847.72, 
with  interest  from  February  25tb,  1876,  that 
amount  being  the  differencQ.  between  $1,500^ 
which  was  three  years  rent  for  said  land  in  case 
of  failure  to  mine,  and  $152.28,  payments  re- 
ceived on  the  amount  due  on  said  contract. 

Three  defenses  are  pleaded. 

1.  It  is  denied  that  there  was  any  good  nom- 
her  one  fire  clay  on  said  land,  or  that  defendant 
received  or  toolc  awa^  any  such,  or  any  other 
play  that  it  was  required  to  take  and  pay  for. 

2.  It  admits  that  shortly  after  the  making  of 
said  agreement,  the  defenoant  entered  upon  said 
tract  of  land  of  the  plaintiff  for  the  purpose  of 
mining  and  taking  away  the  good  No.  1  fire  day 
thereon,  and  proceeded  to  open  the  strata  of  fire 
clay  on  said  premises,  in  oraer  to  mine  and  take 
away  therefrom  whatever  good  Na  1  fire  day 
could  be  found,  or  was  thereon.  In  opening  said 
fire  clay  banks,  it  was  ascertained  tnat  the  fire 
clay  was  not  good  No.  1  fire  clay,  but  with  the 
expectation  that  the  quality  would  improve  aa 
said  banks  were  more  fully  opened  and  developedL 
a  small  quantity  of  the  fire  clav  mined  on  aaid 
premises  was  taken  away  ana  hauled  to  the 
works  of  defendant  for  the  purpoee  of  testing 
the  same.  The  whole  quantity  so  taken  away 
from  said  premises  was  466|  tons.  It  avers  far- 
ther, that  upon  testing  said  fire  clay  so  taken 
from  said  premises,  it  was  ascertained  that  the 
same  was  almost  worthless;  and  for  the  parpoee 
of  making  fire  brick  was.  in  fact,  entirely  worth- 
less. Defendant  avers  tnat  said  fire  clay  bo  re* 
ceived  and  taken  away  from  said  premises  was 
not  good  No.  1  fire  clay ;  nor  was  the  eame  re- 
ceived  or  taken  by  defendants  as- such;  nor  was 
the  said  fire  clay  so  taken  of  any  value. 

3.  Is  a  counter-claim  to  recover  back  the  above 
payments  acknowledged  in  the  petition,  on 
the  ground  that  the  clay  taken  and  paid  for 
was  worthless.  As  no  question  is  here  made  on 
the  action  of  the  court  below,  on  this  counter- 
claim a  further  statement  of  it  is  unnecessair. 

On  the  issues  joined,  evidence  was  oflbrea  on 
each  side,  the  tendency  of  which  is  disclosed  ia 
the  bill  of  exceptions.  The  iury  found  for  the 
plaintifi  for  the  full  amount  <»aimed. 

The  bill  of  exceptions  docQ  not  purport  to  setoat 
all  the  evidence,  out  only  what  it  tends  to  prove. 
Certain  charges,  and  refusals  to  charge  are  stated|. 
which  are  assigned  as  grounds  ibr  reversing  the 
judgment. 

Upon  the  issee  made  by  the  denial^  that  there 
was  any  good  number  one  fire  day  on  the  land^ 
the  court  charged,  that  the  bordea  o£  proof  waa 
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on  the  defendant  below ;  and,  if  the  jary  found 
from  the  evidence  that  there  was  good  number 
one  fire  day  on  the  lands,  in  such  quantitt^i 
MB  would  warrant  its  being  taken  out  having  re- 
gard to  the  expense  ordinarily  incurred  in  min- 
ing  fire  clay,  they  need  enquire  no  further, 
the  verdict  must  be  for  the  plaintiff. 

The  court  further  instructed  the  jury:  "That 
if  they  found,  from  the  evidence,  that  there  was 
no  good  Na  1  fire  day  on  the  said  lands  of 
plaintiff,  it  did  not  follow  that  they  must  find 
the  issues  for  defendant:  they  must  inquire  fur^ 
ther."  And  to  guide  tne  jury  in  their  further 
enquiries  in  such  an  event,  at  the  request  of  the 
attorney  for  plaintiff,  the  court  js^ave  to  the  jury 
the  following  instructions,  to  wit: 

1. "  Under  the  written  contract  it  was  the  duty 
of  the  ^  defendant  to  examine  and  deter- 
mine, within  a  fwuonable  timej  whether  or  not 
there  was  such  clay  on  the  land  as  it  was  wil- 
ling to  accept  and  pay  for  under  the  agreement." 

2.  '*  If  defendant  did  not,  within  one  year  from 
the  date  of  the  contract,  examine  and  test  the 
day  sufficiently  to  determine  its  quality  and 
quantity,  and  continued  mining  and  talcing 
away  clay  the  second  year,  under  the  lease,  then 
it  became  liable  to  pay  to  plaintififat  the  end 
of  the  year  for  two  thousand  tons  of  clay  at  the 
contract  price,  whether  it  received  that  amount 
or  not." 

3.  "If  defendant,  during  the  second  year, 
mined  and  took  away  clay  under  the  lease,  and 
did  not  abandon  the  lease  before  the  commence- 
ment of  the  third  year,  and  so  notify  plaintiff*,  it 
is  liable  to  pay  for  2,000  tons  f&r  that'year,  wheth- 
er it  took  awaj  that  quantity  or  not." 

4.  "  A  simpie  verbal  notice  by  the  defendant, 
or  its  attorney  to  the  plaintiff,  that  it  should 
not  take  any  more  day  under  the  lease,  is  not 
aufficientj  before  aefendant  could  release  itself 
from  it6  liabilty  under  the  written  lease,  it  was 
required  to  tender  to  the  plaintiff  a  written  re- 
lease in  writing,  executed  oy  the  defendant,  un- 
less there  was  a  waiver  upon  the  part  of  the 
plaintiff  of  the  execution  of  a  written  release." 

Exception  was  taken  to  these  charges,  and 
then  at  the  request  of  the  defendant,  the  court 
gave  the  following  instructions,  to  wit: 

1.  "Before  the  plaintiff  can  recover  in  this 
case,  the  jury  must  be  satisfied,  by  a  preponder- 
ance of  evidence,  that  there  was  upon  the  said 
lands  of  the  plaintiff  good  No.  1  fire  clay  inquanti- 
ties  that  could^  and  would,  by  the  use  of  such 
usual  and  ordinary  means  as  are  ordinarily 
adopted  bv  careful  and  prudent  men  in  that 
business,  have  been  taken  out." 

2.  The  following  instruction  was  asked  by  de- 
fendant to  be  given,  to  wit: 

"If  the  jury  shall  find,  from  the  evidence, 
shat  there  was  to  be  founa  on  the  lands  of  the 
plaintiff  som^  good  No.  1  fire  clay,  but  that  the 
aame  was  found  in  such  small  quantities,  or  was 
flo  mixed  up  with  other  fire  clav  unfit  for  use,  or 
other  ingredients  that  renderea  it  unfit  for  use 
as  a  gooa  Na  1  fire  da^,  that  it .  could  not  be 
taken  out  and  made  fit  ror  use  except  at  an  ex- 


pense exceeding  the  value  of  the  clay  soobtained. 
and  would  not,  for  that  reason,  have  been  minea 
by  any  man  of  ordinary  care  and  prudence  in 
that  business,  the  defendant  was  not  required  to 
take  such  fire  day  as  a  good  Na  1  fire  day,  nor 
is  he  required  to  pay  for  the  same,  if  he  should 
refuse  to  take  it.'' 

But  the  court  refused  to  give  the  same  with- 
out omitting  the  words,  "  nor  is  he  required  to 
pay  for  the  same  if  he  should  refuse  to  take  it," 
and  gave  said  instruction  omitting  said  words. t 

To  which  ruling  of  the  court,  in  refusing  to* 
give  said  instruction  as  asked,  and  except  by 
omittin|c  said  words,  and  also  in  giving  the  same 
with  said  words  omitted,  defendant,  by  its  coun- 
sel, excepted. 

The  defendant  asked  the  court  to  give  the  fol- 
lowing instruction,  to  wit: 

B.  "  If,  during  the  first  year,  the  defendant 
made  a  reasonable  examination  of  the  land,  and 
was  unable  to  find  a  good  No.  1  fire  clay  on  the 
same  and  so  reported  to  plain tiflL  and  the  plain- 
tiff thereupon  requestea  the  defendant  to  make 
a  further  examinaton  of  the  land  the  next  year, 
and  at  his  request  defendant  made  a  further  ex- 
amination of  the  land  the  next  year  and  could 
not,  after  a  full  and  reasonable  examination  of 
the  same,  find  any  ffood  No.  1  fire  clay  on  the 
tract,  and  the  jury  shall  also  find,  from  the  evi- 
dence, that  there  was  no  good  No.  1  fire  clay  upon 
the  tract,  the  verdict  must  be  for  defendant.'^ 

Which  instruction  the  court  refused  to  give, 
and  for  so  refusing,  defendant  by  its  counsd, 
excepted. 

The  grounds  relied  on  for  a  reversal  are:  that 
the  court  erred  in  its  charge,  and  in  its  refusal 
to  charge  as  requested. 

Moore  A  Newman  and  J.  W.  Bannon  fiir 
plaintiff,  in  error. 

W.  A.  Hutchins  for  defendant  in  error. 

Johnson,  J. 

The  agreement,  which  is  the  foundation  of  the 
action,  is,  we  think,  properly  pleaded,  as  a  eonr 
trad^  securing  to  the  plaintiff  m  error  "the  sole 
privilege  of  mining  nre  clay  "  on  the  land  for  a 
term  of  three  years. 

The  agreement  itself,  is  not  a  lease  of  the  UmL 
but  of  "  all  the  clay  that  is  good  Na  1  fire  clay,'* 
on  the  land. 

If  that  kind  of  clay  was  on  the  land,  the  plaint* 
iff  in  error  was  bound  to  mine  not  less  then 
2,000  tons  each  year,  the  same  to  be  paid  for 
monthly  as  it  was  taken  away.  The  exclusive 
right  to  possession  of  the  land  so  far  as  was  neo- 
essary  to  mine  and  remove  such  clay  was  granted. 

This  was  not  an  exclusive  possession  of  the 
whole  tract,  but  only  for  minins  purposes.  The 
ownership  of  the  land,  with  the  right  to  the 
possession  <rf  the  same,  subject  onlv  to  the  right 
of  possession  for  the  purpose*  of  mining  and  re- 
moving the  clay,  was  in  the  owner.  This,  was 
therefore  a  eonlitKe  for  the  privilege  of  mining 
and  removing  the  kindof  fire  clay  specifiedi  as 
distinguishea  from  a  Inm  of  the  land. 

This  right  or  privilege  commenced  Febmarj 
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25,  1873,  and  unleas  moner  tenninatad,  ended 
February  26, 1876. 

^  The  action  is  for  three  years  rent  or  compensar 
tion  to  be  paid  on  failure  to  mine,  and  not  for  so 
much  clay  actually  mined.  It  is  founded  on  that 
clause  of  the  agreement  which  provides  that  the 
plaintiff  in  error,  "shall  mine  or  cause  to  be 
mined,,  or  pay  for,  not  less  than  two  thovMmi  totUof 
clay  erery  year,  and  shall  pay  therefor  twenty- 
five  cents  per  ton  for  every  ton  of  clay  monthly 
as  it  is  taken  away." 

The  petition  does  not  aver,  that  any  particu- 
lar quantity  of  clay  was  taken  awav.  it  is  al- 
leged that  possession  of  '^  said  clay  lands,"  was 
takeft,  and  "large  quantities  of  fire  clay  mined 
and  taken  away,  but  not  to  exceed  6,000  tpns." 

As  tl\is  was  not  a  lease  of  the  land  at  an  agreed 
rent  per  annum,  but  a  contract  for  the  exclusive 
privilege  of  mining  and  removing  during  the 
term  "  all  the  clay  tnat  is  good  No.  1  fire  clay," 
it  follows,  we  think,  that  unless  there  was  such 
clay  on  the  land,  nothing  was  payable  under  the 
contract. 

The  clause  of  the  contract,  termed  therein  a 
condition,  which  binds  the  party  of  the  second 

Grt,  to  mine  or  cause  to  be  mined  orpojiffoT^  not 
IS  than  2,000  tons  of  clay  every  year,  is  not  an 
obligation  to  mine  or  pay  for  any  other  day. 
Uuin  that  leased  to  the  pairty.  The  word  ^'clay" 
in  this  clause,  means  the  kind  of  clay  con- 
tracted for,  viz:  "Good  No.  1  fire  clay." 

The  defendant  bound  itself,  in  consideration 
of  the  privilege  granted,  to  mine  and  pay  for 
this  kind  of  clay,  at  the  rate  specified,  payable 
monthly  as  it  is  taken  away.  It  was  to  mine  or 
pay  for,  at  least  2,000  tons  per  ]^ear. 

It  could  not  monopolize  this  clay  for  three 
years,,  without  compensation,  nor  take  a  less 
amount  than  two  thousand  tons  per  year,  but  was 
to  mine  at  least  that  amount.  If  it  did  not,  it 
was  to  pajr  for  that  amount  each  year.  If  it 
failed  to  mine  this  quantity  each  year,  it  obli- 

gated  itself  to  pay  for  that  amount.  To  hold 
bat  the  plaintiff,  below,  was  entitled  to  an  an- 
nual rent  Of  1500  i>er  year,  if  there  was  no  clay 
of  the  quality,  or  in  quantity  sufficient,  that 
was  minable,  would  do  violence  to  the  terms  of 
the  Mreement,  and  to  principles  of  justice.  It 
would  be  paying  for  a  worthless  privilege. 

1.  Did  the  court  err  in  its  charge,  as  to  the 
burden  of  proof? 

The  original  petition  did  not  allege  that  there 
was  any  good  No.  1  fire  clay  on  the  land.  For 
want  or  such  an  averment,  a  demurrer  was  sus- 
tained, and  an  amendment  was  made,  contain- 
ing this  allegation.  It  was  put  in  issue  by  the 
first  defense,  l^he  issue  thus  tenidered,  naturally 
oast  the  burden  on  plaintifl^  if  determined  by 
the  form  of  the  pleadings,  merely. 

On  the  trial  the  general  charge  was  that  the 
burden  on  this  issue  was  on  defend$iit,  but  the 
first  request  of  the  defendant,  was  given,  which 
was  to  the  effect  that  the  nlaintiff  must  satisfy 
the  jury,  by  a  preponderai  ^  of  proof  that  such 

^XiTf*  ??  *^®  ^•^^  ^^  ^'     "•  quinlity. 
Wltbcut  attempting  to  aarmoniie  these  dif- 


ferent rulings,  let  us  assume  that  the  plaintifiTin 
error  is  correct  in  saying  the  effect  <3l  the  chmrge 
was  to  cast  the  burden  on  defendant. 

Ui>on  general  principles,  applicable  to  cases 
of  this  kind,  and  m  accordance  with  the  opinion 
in  Cook  9.  Andrews,  36  O.  St.,  178,  we  think  the 
burden  was  properly  on  defendant.  It  is  ad- 
mitted in  the  pipings,  that  possession  of  these 
clay,  lands  was  taken  by  defenoant  under  the  con- 
tract. This  was  an  exclusive  possession  for  all 
purposes  embraced  in  the  contract,  and  included 
the  right  to  test  the  lands  for  such  day  if  socb 
test  was  necessary. 

From  the  bill  of  exceptions,  it  appears  to  have 
been  an  open  question  whether  there  was  such 
clay  to  be  found.  It  was  the  duty  of  defendant 
to  mine  and  remove  same,  if  found,  or  pay  the 
amount  stipulated  per  year. 

The  exclusive  risht  to  test  these  lands  being 
in  the  defendant,  the  burden  is  on  him  to  imve 
the  non-existence  of  such  day  in  minable  qiudity. 
and  quantity.    Cook  v.  Andrews.    &/pra. 

The  court  charged,  that  if  theire  was  good  Na  1 
fire  day  on  the  land  in  such  quantities  as 
would  Justify  mining  it,  the  jury  need  not  en- 

Siire  further,  but  must  find  for  the  nlaintil^ 
at  is  if  the  clay  was  there,  of  the  qual- 
ity and  quantity,  that  should  have  been  mmed 
and  taken  away,  the  defendant  must  pay  for  at 
least  &000  tons,  whether  mined  and  removed  or 
not.  in  this,  we  think  there  was  no  error. 
They  were,  however,  further  char|;ed,  that  if 
such  day  was  not  on  the  land,  it  did  not  foUow 
that  the  issues  shouldiM  found,  for  the  defendant, 
but  the  jury  must^enquire  foriher;  In  this  fm- 
ther  inquiry,  they  were  instooted;  let  That  it 
was  the  duty  of  ^fendant  to  test  the  land  in  a 
a  reasonable  time,  for  such  day.  2d  If  it  did 
not  do  so  in  one  year,  sufficiently  to  determine  its 
quantity  and  quality,  and  continued  mining  and 
taking  away  '*  day,"  during  thie  sfloofidTear,  then 
it  became  liable  at  the  end  of  the  year  for  2,000 
tons,  whether  it  received  thitit  amount  of  day  or 
not.  AndSd  If  during  the  second  year  it  mined  and 
took  away  "day,"  under  the  lease,  and  did  not 
abandon  the  lease  before  the  commenoement  of 
the  third  year,  it  was  liable  to  pay  for  2,000  tons 
for  that  year,  whether  it  took  away  that  quaor 
tity  or  not. 

The  plain  import  of  these  instructiona  were^ 
that  although  there  was  no  such  day  <m  the 
land  as  defendant  had  contracted  for^  yet,  if  Hhe 
defendant  failed  to  make  a  test  during  we  first 
year,  and  held  over  into  the  second  year,  mining 
and  takinff  away  cHay^  (whether  of  the  quality 
contracted  for,  is  not  rtated,)  then  the  defendant 
was  liable  to  pay  for  2,000  tons  for  that  year, 
wkMer  ikert  toos  oi^  good  No*  1  fin  dau  then  or  nti^ 
aAd  the  same  rule  was  siven  to  guide  the  jniy, 
for  the  second  and  third  years. 

Notwithstanding  this,  the  courts  at  the  request 
of  defendant,  charged,  that  before  the  plaintiff 
could  recover,  the  jury  must  be  satisfied  by  a 
preponderance  of  evidence,  that  there  was  npon 
said  lands,  sood  Na  1  fire  day,  in  sooh  quanti- 
ties, as  would  justify  its  being  taken  OQt»  Nt  at 
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the  same  time  and  m  the  same  connection,  re- 
fused to  give  the  following  charge  without  omit- 
ting therefrom  the  words,  "  nor  is  he  required  to 
pay  for  the  same  if  he  should  refuse  to  take  it," 
and  gave  said  instruction,  omitting  said  words. 
"  If  the  jury  shall  find,  from  the  evidence,  that 
there  was  to  be  fpund  on  the  lands  of  the  plain- 
tiff «t?me  good  No.  1  fire  clay,  but  that  the  same 
was  found  in  such  small  quantities,  or  was  so 
mixed  up  with  other  fire  clay  unfit  for  use,  or 
other  ingredients  that  rendered  it  unfit  for  use 
as  a  good  No.  1  fire  clay,  that  it  could  not  .be 
taken  out  and  made  fit  for  use  except  ^t  an  ex- 
pense exceeding  the  value  of  the  clay  so  obtained, 
and  would  not,  for  that  reason,  have  been 
mined^  by  any  man  of  ordinary  care  and  pru- 
dence in  that  business,  the  defendant  was  not  re- 
Siiired  to  take  such  fire  clay  as  a  good  No.  1  fire 
ay,  nor  is  he  required  to  pay  far  Uie  same^  if  fie 
Acndd  refuse  to  take  ii.^'  That  is  if  there  was  no  No. 
1  fire  clay  of  sufficient  quantity,  that  could  be 
taken  out  and  made  fit  for  use,  except  at  such 

Sreat  expense  as  would  not  justify  a  man  of  or- 
^  inary  care  and  prudence  in  that  business  in  do- 
ing it,  the  defendant,  though  not  required  to 
mine  it,  is  yet  bound  to  pay  for  it  if  taken  out 
though  nbk  of  the  quality  contracted  for. 

This  modification  of  the  request  is  irreconcila- 
ble with  the  prior  request  of  the  defendant, 
which  was  given,  but  is  in  harmony  with  the 
main  charge  of  the  court,  which  we  have  found 
to  be  erroneous  in  holding  defendant  liable, 
during  his  possession  and  while  searching  for 
the  kind  of  clay  he  had  contracted  for,  although 
none  was  on  the  land.  In  view  of  the  fact  that 
the  iury  rendered  a  verdict  for  the  full  quantity 
of  the  kind  of  clay  that  defendant  was  bound  to 
take  out,  if  there*  in  minable  quantity,  for  the 
whole  terni,  and  of  the  fact  that  the  evidence 
put  in  issue  the  existence  of  such  clay,  we  think 
this  judgment  should  be  reversed.  It  was 
likely  to  confuse  and  mislead  the  jury  upon  the 
most  important  issue  in  the  case.  For  this  rea- 
son alone  the  judgment  should  be  reversed. 
Wash.  Ins.  Co.  i>.  Mer.  &  Mar.  Ins.  Co.  5  0.  St. 
460. 

By  the  charge  of  the  court,  and  by  the  modifica- 
tion of  the  second  request  of  the  aefendant,  this 
issue  became  immaterial,  if  there  was  any  quan- 
tity of  the  required  kind  of  clay,  however  small, 
on  the  land,  or,  indeed,  if  none  at  all. 

Jud^ent  reversed  and  cause  remanded. 

[This  case  will  appear  in  88  O.  S.] 


♦  <  ♦ 


LEASE  FOR  LIFE. 


SUPREME  COURT  OF  OHIO. 


Andrew  Warnbb,  Administratob, 

V, 

Chester  Tanner  and  Brighton  Tanner. 


April  25, 1882. 

T.  A  B.  executed  an  instrament  under  seal,  signed  by 
two  witnesses,  and  acknowledged  by  T.  before  a  justice 
of  the  peace,  in  which  instrument  it  is  bovenanted  that 
T.  leases  to  B.  two  acres  of  land  (described  in  the  instru- 
ment), with  the  use  of  water  in  adjoining  lands  of  T.  and 
privilege  of  conducting  it  in  pipes  "to  a  cheese 
house  to  be  erected  on  said  premises,  T.  reserv* 
ing  enough  water  to  accommodate  tne  stodc  kept  on  the 
farms  of  T.  And  B.  is  to  build  a  cheese  house  on  the 
premises,  and  agrees  to  pay  T.  for  the  use  of  the  premi- 
ses and  the  privileges  aforesaid,  thirty  dollars  per  annum 
on  the  first  aay  of  October,  in  each  year,  w)iile  the  prem- 
ises shall  be  used  as  and  for  the  manufacture  of  cheese; 
and  when  the  premises  shall  no  longer  be  used  for  such 
purpose,  the  premises,  together  with  the  privileges  afore- 
said, shaU  revert  to  T.,  said  B.  having  the  privilege  of  re- 
moving all  buildings  ana  fixtures  put  upon  saia  premi- 
ses bv  him." 

Held,  that  this  was  a  lease  to  B.  for  life,  provided  he 
continued  to  use  the  premises  Ibr  the  manufacture  of 
cheese  thereon  and  paid  rents,  with  the  right  at  any  time 
to  remove  the  buildings  and  fixtures  placed  on  the  preYn- 
ises  bv  such  lessee. 

Judgment  affirmed. 

Error  to  the  District  Court  of  Geauga  County. 

Chester  Tanner  and  Lucius  Bartlett  signed 
and  sealed  the  following  instrument :  "  This  in- 
denture made  at  Chester,  Geauea  County,  Ohio, 
this  1st  day  of  February,  1864,  oy  and  between 
Chester  Tanner  of  the  first  part,  and  Lucius 
Bartlett  of  the  second  part,  witnesseth,  that  said 
Chester  Tanner  hath  this  day  leased  to  said 
Lucius  Bartlett  the  following  described  premi- 
ses." Here  follows  the  description,  the  premises 
containing  two  acres  of  land.  "  And  said  Tan- 
ner also  leases  to  said  Bartlett  the  privileges  of 
conducting  the  springs,  and  the  use  of  the  same, 
in  pipes  or  otherwise,  on  the  brook  that  crosses 
saia  premises,  commencing  at  the  sprint  at  '^he 
roots  of  the  chestnut  tree  standinj^  northerly  of 
the  premises  aforesaid,  and  all  available  springs, 
to  a  cheese  house  to  be  erected  on  said  premises, 
said  Tanner  reserving  enough  water  to  accom- 
modate the  stock  kept  on  the  farms  of  said  Tan- 
ner. And  said  Bartlett  is  to  build  a  cheese 
house  ou  said  premises,  and  agrees  to  pay  said 
Chester  Tanner  for  the  use  of  said  premises  and 
the  privileges  aforesaid,  the  sum  of  thirty  dol- 
lars per  annum,  to  be  paid  on  the  first  nay  of 
Octooer,  in  each  year^  while  said  premises 
shall  be  used  as  and  for  manufacturing 
cheese;  and  when  said  premises  shall  no 
longer  be  used  for  such  purpose,  the  premises,  to- 
gether with  the  privileges  aforesaid,  shall  again 
revert  to  said  Tanner,  said  Bartlett  having  the 
privilege  of  removing  all  buildings  and  fixtures 
put  upon  said  premises  by  him." 

The  instrument  was  also  subscribed  by  two 
witnesses,  acknowledged  by  Tanner  before  a  jus- 
tice of  the  peace,  and  was  delivered  by  Bartlett 
to  the  county  recorder,  who  recorded  it. 

Bartlett  immediately  entered  into  possession 
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of  the  premises  in  pursuance  of  the  instrument, 
erected  thereon  a  cheese  house,  dwelling  house 
and  stable,  and  occupied  the  premises,  conduct- 
ing the  business  of  manufacturing  cheesy 
thereon,  and  paid  the  taxes  regularly,  from  that 
time  until  his  death,  which  occurred  on  Decem- 
ber 27,  1874.  The  amount  which  he  paid  to 
Tanner  on  October  26, 1874,  was  in  full  of  the 
rent  to  February  1st,  1875. 

On  January  22, 1875,  Chester  Tanner  requested 
Warner,  administrator  of  Bartlett,  to  remove  the 
buildings  and  fixtures  from  the  premises,  tind 
informed  him  that  the  .lease  was  terminated' 
from  and  after  the  expiration  of  the  time  for 
which  rent  had  been  paid. 

In  February,  1875,  Chester  Tanner,  with 
Brighton  Tanner  acting  under  his  authority,  en- 
tered into  possession  of  the  premisesj  against  the 
protest  of  Warner,  administrator  of  Bartlett,  and 
on  Febuary  17,  1875,  Warner,  as  such  fidminis- 
trator,  brought  suit  against  them  in  the  Court  of 
Common  Pleas  of  Geauga  County.  The  petition 
contains  a  statement  of  the  facts  above  men- 
tioned, and  concludes  as  follows :  *'  The  plaint- 
i£f  further  says  that  the  said  defendants,  will- 
fully and  maliciously  contpving  and  intending 
to  injure  said  estate  of  said  Lucius  Bartlett,  de- 
ceased, and  to  depreciate  the  value  thereof,  on 
the  11th  day  ot  February,  1875,  wrongfuU]^, 
wantonly,  and  airainst  the  remonstrance,  opposi- 
tion, and  forbidding  of  the  plainti£f,  with  force 
and  arms,  took  possession  of  said  land,  tjie  build- 
ings thereon,  as  aforesaid,  and  appurtenances 
thereto,  and  the  said  defendants  lorbade  this 
plaintiff  and  all  persons  to  come  upon  said  lands 
or  take  away  said  property  or  in  manner  to  in- 
terfere therewith.  That,  on  the  15th  day  of  Feb- 
ruary, 1875,  this  plaint ift  demanded  said  leased 
lands  and  the  appurtenances  thereto,  being  the 
the  lands,  buildings,  utensils  and  appurtenances 
aforesaid,  and  the  defendants  then  and  there  re- 
fused to  deliver  the  same,  or  any  part  thereof,  to 
this  plaintiff,  and,  on  the  16th  day  of  February, 
1875,  at  which  time  and  place  said  property  was 
by  this  plaintifi.  as  administrator,  as  aforesaid, 
advertised  for  sale,  as  provided  by  law,  said  de- 
fendants appeared  with  their  attorney,  and  for- 
bade the  sale  of  said  property,  and  claimed  and 
declared  that  all  and  every  part  of  said  property 
belonged  to  said  defendant,  Chester  Tanner,  and 
publicly  read  a  paper  in  the  presence  and  hear- 
ing of  this  plaintiff  and  sundry  persons  assem- 
bled at  said  sale,  to  such  effect :  and  so  said 
plaintiff  says  the  said  defendants  nave  converted 
said  lease  and  property  and  effects  to  their  own 
use,  to  the  damage  of  said  plaintiff,  as  suoh  ad- 
ministrator, of  SIX  thouKind  dollars,  for  which 
he  asks  judgment  against  said  defendants  and 
for  costs." 

In  the  court  of  common  pleas  the  cause  was  tried 
to  a  jury  on  the  potition,  answer  and  testimony, 
and  a  verdict  was  rendered  in  favor  of  Warner, 
as^  such  administrator,  for  $3^500.  Among  other 
witnesses  called  by  Warner  was  0.  Sanders,  who 
testified  as  follows : 


'*  I  made  cheese  for  Bartlett ;  worked  for  Tan- 
ner in  1866  and  1867 ;  was  at  Bartlett's  very  of- 
ten. I  was  there  two  weeks  before  he  died.  He 
lived  in  the  house  at  the  factory.  The  factory 
in  1874  was  in  good  condition. — ^There  Were  four 
vats,  a  boiler  and  engine,  30  presses,  receiving 
can  in  good  condition,  steam  churns.  Do  not 
know  how  many  cows  we  had  in  1874.  The  &o- 
tory  was  in  a  good  dairy  country.  There  was  a 
good  supply  of  water.  There  was  a  house  and 
barn  on  the  premises.'' 

Thereupon  the  plaintiff's  counsel  put  to  said 
witness  the  question  following,  to  wit : 

*'  What  was  the  cheese  factory  building,  in 
connection  with  the  house  and  barn  and  appurte- 
nances sufficient  to  manufacture  into  cheese  the 
milk  of  from  800  to  1000  cows,  together  with  a 
lease  of  two  acres  of  land,  to  continue  so  long  as 
the  same  should  be  used  for  the  purpose  of  man- 
ufacturing'* cheese  at  an  annual  rental  of  130^ 
worth,  for  the  purpose  of  manufacturing  cheese, 
on  the  15th  day  of  February,  1875  ?  '* 

To  which  question  the  defendant  objected,  but 
the  court  overruled  said  objection,  and  allowed 
said  witness  to  answer  said  question,  and  against 
the  defendants'  objection  said  witness  answered 
said  question,  as  follows : 

''  It  was  worth  $5,000." 

To  which  ruling  cf  the  court,  in  OTermling 
said  objection,  to  said  questionand  in  permit 
ting  said  witness  to  answer  said  question,  and 
to  the  answer  as  given,  the  defendant  by  his 
counsel  at  the  time  excepted. 

On  cross-examination  said  witness,  anxmg 
other  things',  testified  as  follows :  "  The  factory 
building  ana  the  dewelling  house  and  bam 
were  worth  together  from  1700  to  llOOa" 

No  witness  placed  the  value  of  the  baildings 
higher  than  the  witness  Sanders,  and  no  witness 
testified  miore  favorably  to  Warner,  the  adminis- 
trator. 

The  defendants  requested  the  court  to'  charge 
the  jury  as  follows : 

'\That  the  said  lease  is  in  contemplation  of  tbs 
law,  one  that  ends  and  terminates  at  and  on  the 
death  of  the  lessee,  ilnd  if  vou  shall  find  from  the 
evidence  in  the  case,  that  the  said  Lucius  Bartlettg 
the  lessee,  died  on  the  27th  day  of  December* 
1874,  the  said  lease  therebjr  endea,  and  all  rights 
of  the  plaintiff  as  the  administrator  of  the  said 
Bartlett  then  ceased  and  (determined,  saye  and 
except  the  right  and  privilege  to  remove  the  fix- 
tures, erections  and  improvements  put  and 
{>laced  on  said  leased  premises  by  the  saia  Bait- 
ett  in  his  lifetime ;  and  that,  inasmuch  as  this 
suit  is.  not  instituted  or  brought  to  recover  dam* 
ages  for  preventing  the  plaintiff  from  taking  off 
and  removing  from  said  leased  premises  the  fix- 
tures, erections  and  buildings  so  placed  thereon 
by  said  Bartlett,  I  charge  you  that  if  yea  shall 
find  the  facts  as  in  this  proposition  stated  proven 
to  your  satisfaction,  the  plaintiff  cannot  re- 
cover." 

But  the  court  refused  so  to  charge,  and  the  ds> 
fendants   excepted;   and  thereupon    the  conrt 
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charged  the  jury,  among  other  things,  as  fol- 
lows: 

''  That  said  lease  did  not,  in  and  by  its  terms, 
create  and  ffive  to  the  lessee  therein  named  a 
permanent  leasehold  estate,  and  that  said  lease 
18  not  real  property,  and  did  not,  upon  the  death 
of  said  Bartlett  descend  to  and  vest  in  the  -heirs 
at  law  of  said  Bartlett."  To  which  charge,  so 
given,  the  defendant  by  his  counsel  then  and 
there  duly  excepted. 

And  the  Court  further  charged  the  jury  "  that 
in  law  said  lease  was,  in  its  nature  and  charac- 
ter personal  property,  which  upon  the  death  of 
said  Bartlett,  vestedf  in  the  administrator  of  said 
Bartlett,  as  part  of  the  personal  estate  of  said 
Bartlett,  and  said  administrator,  the  plaintiff, 
had  the  rij^ht  in  law  to  sell  the  same  to  pay  the 
debts  of  said  Bartlett."  To  which  charge  of  the 
court  so  given,  the  defendants  at  the  time  ex- 
cepted. 

And  the  court  further  charged  the  jury  "  that 
in  law  the  saM  lease  was  a  lease  which  contin- 
ued and  run  for  an  indefinUe  and  unUmited  period 
of  time,  and  so  long  as  the  said  lessee  or  his 
assigns  or  personal  representative  should  use 
th&  property  covered  by  said  lease  tor  the  pur- 
pose of  manufacturing  cheese  thereon  and 
therein,  and  that  the  extent  and  duration  of 
said  lease  as  to  time  was  in  law  limited  only 
upon  the  happening  of  the  event  that  the  owner 
and  holder  of  said  lease  should  cease  to  use  and 
occupy  the  same  for  the  purpose  of  manufactur- 
ing cheese.'^  To  which  charge  of  the  court  so 
given  to  the  jury,  the  said  defendauts  by  coun- 
ael  at  the  time  excepted. 

And  thereupon  the  court  further  charged  the 
jury  ''that  if  they  should  find  from  the  evidence 
m  the  case  that  the  said  lessor,  Chester  Tanner, 
undertook  by  notice  to  terminate  and  put  an 
end  to  said  lease  under  a  claim  of  right  so  to  do. 
and  took  possession  of  said  leased  ground  and 
buildings  erected  thereon,  under  a  claim  that 
said  lease  was  terminated  and  said  leased  prop- 
erty and  buildings '  had  reverted  to  said  Chester 
Tanner,  and  did  forbid  the  plaintiff  as  such  ad- 
ministrator to  sell  the  same  or  in  any  manner 
interfere  with  it,  such  facts  so  founa  in  law. 
would  be  a  conversion  of  said  buildings  and  saia 
lease,  and  the  plaintiflb  in  thisf  action,  in  such 
case,  would  be  entitled  to  recover  the  full  value 
of  said  buildings  and  said  lease."  To  which 
charge  of  the  court  so  given,  the  defendants  by 
counsel  at  the  time  excepted. 

And  thereupon  the  court  further  charged  the 
inry  upon  the  question  of  damages,  as  mllows : 
"  That  in  determining  the  amount  of  damages 
the  plaintiff  is  entitled  to  recover,  if  the  jury 
should  find  in  favor  of  the  plaintiff  they  should 
consider  and  take  into  account  not  only  the 
value  of  the  buildings  on  said  leased  ff round  dis- 
connected from  said  lease,  but  also  the  value  of 
the  lease  itself,  and  if  thejr  find  for  the  plaintifl^ 
they  should  allow  the  plaintiff,  as  damages,  the 
value  of  the  lease  and  buildinn  for  the  purpose 
cf  manufacturing  cheese  at  the  time  they  were 


converted  to  their  own  use  bv  the  defendants." 
To  which  charge  so  siven  the  defendants  by 
their  counsel  excepted. 

The  plaintiff  below  having  on  suggestion  of 
the  court  remitted  from  the  verdict  the  sum  of 
11.000.00,  the  court  overruled  the  defondant5' 
motion  for  a  new  trial,  and  rendered  judgment 
in  favor  of  Warner,  as  such  administrator,  for 
12,500.  That  judgment  was  reversed  in  the  dis- 
trict court,  ana  this  petition  in  erroi  is  fil^  in 
this  court  by  Warner  to  reverse  the  judgment  of 
reversal. 

Durfee  &  Stephenson,  for  plaintiff  in  error. 

Tinker  &  Alvord,  for  defendants  in  error. 

Okby,  C.  J. 

In  the  court  ot  common  pleas,  the  jurv  was 
charged  that,  by  the  instrument  executed  oy  the 
parties,  an  interest  was  acquired  which  would 
endure  as  long  as  the  premises  might  be  used  for 
the  manufacture  of  cheese  thereon;  and  that  this 
action,  which  is  in  its  nature  trover  for  the  con- 
version of  real  estate,  might  be  maintained  b^ 
the  lessee's  administrator.  To  state  such  a  posi- 
tion is  to  refute  it.  The  only  other  instance  of 
a  similar  action  which  I  remember,  was  met  in 
Railroad  Co.  v.  Bobbins,  36  O.  St.  531. 

The  administrator  had  no  right  of  action,  in 
any  view  of  this  case,  except  with  respect  to 
property  merely  personal  which  may  have  re- 
mained on  the  premises  when  this  suit  was 
brought;  nor  had  he  a  right  of  action  as  to  such 
personal  property,  unless  the  defendants  con- 
verted it  to  tneir  own  use.  Leases  of  land  of  a 
chattel  quality  are  chattels  real^  and  go  to  the 
administrator;  but  he  has  no  interest  in  the 
freehold  terms  or  leases.  All  interests  for  a 
shorter  period  than  a  life,  or,  in  other  words,  all 
interests  for  a  definite  space  measured  by  years, 
months  or  days,  are  deemed  chattel  interests, 
and,  independently  of  statutory  provision,  go  to 
the  administrator,  (  Northern  Bank  v.  Roosa,  18 
Ohio,  334;  80  Ohio  St.  285;)  while  not  only  is 
a  term  for  one's  own  life  or  the  life  of  another 
deemed  a  freehold,  but  if  one  grant  an  estate  to  a 
man  and  woman  auring  coverture,  or  as  long  as 
the  grantee  or  lessee  shall  dwell  in  such  a  house 
or  use  the  premises  for  the  manufacture  of  cheese 
thereon,  or  for* any  like  uncertain  time,  the 
grantee  or  lessee  has  in  judgment  of  law  a  free- 
bold,  and  u[x>n  the  death  of  such  grantee  or  les- 
see, his  administrator  will  have  no  interest.  I 
Williams  on  Ex.  (6th  Am.  ed.)  749;  Taylor's  L. 
&  T.  §  52;  Bee9(m  imp..  Burton^  m.,  12  C.  B.  (74 
E.  C.  L.)  647. 

This  instrument  was  a  lease  to  Bartlett  for 
his  life,  subject  to  be  defeated  when  the  prem- 
ises were  no  longer  used  for  the  manufacture  of 
cheese  thereon,  or  by  the  non-payment  of  rent. 
Hurd  V.  Cushingf  7  Pick.  169;  ilowles'  case,  It 
Coke  79  b,  S.  C.  Tudors  Lead.  Cas.  on  Real  Prop. 
27-100;  4  Wait's  Act.  A  Def.  502. 

Leases  may  be  at  will,  for  years,  or  for  life.  So, 
they  may  be  of  perpetual  duration.  Folts  v.  Hunt- 
ley, 7  Wend.  210;  Taylors  L.  A  T.  ^  72.  Indeed, 
they  may  be  for  any  period  which  will  not  exceed 
the  interest  of  the  lessor  in  the  premises.  And 
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whatever  the  term  may  be  under  a  lease,  it  can 
be  made  subject  to  a  condition,  which  is  a  quali- 
fication annexed  to  an  estate  by  a  grantor 
(  Sperry  r.  Pond,  6  Ohio,  387,  24  Am.  Dec.  296,)  or 
lessor  (Fritz  v  .Huntley,  supra,)  whereby,  among 
other  things,  the  estate  or  term  granted  may  be 
defeated  or  terminated. 

The  fact  that  Bartlett  was  required  to,  and  did 
place  upon  the  premises  valuable  structures, 
which  he  could  remove  only  when  the  premises 
were  no  longer  used  for  the  manufacture  of  cheese 
thereon,  satisfies  us  that  this  was  not  aleaseat  will, 
nor  a  lease  from  year  to  year.  On  the  other  hand, 
the  instrument  contains  no  words  indicating 
an  intenton  to  grant  a  fee  in  the  premises ;  and 
yet  the  construction  which  the  court  of  common 
pleas  placed  upon  it  would  rehder  it,  in  e£fect, 
precisely  the  same  as  though  the  grant  had  been 
to>Bartlett,  his  heirs  and  assigns.  It  would  en- 
dure, according  to  that  construction,  until  the 
premises  were  no  longer  used  for  the  manufac- 
ture of  cheese,  or  the  lessee  ceased  to  pay  rent, 
precisely  as  in  case  of  a  grant  in  fee  with 
such  condition.  Having  regard  to  the  whole  in- 
strument, and  not  overlooking  the  fact  that  the 
right  to  remove  buildings,  etc.,  is,  in  terms,  lim- 
ited to  Bartlett,  we  are  satisfied,  as  already  stated, 
that  a  lease  for  life  was  granted  to  Bartlett, 
which  interest  might  have  been  defeated  during 
his  life  in  the  wa^  stated.  The  cases  relied  on 
by  the  plaintiff  m  error,  (White  v.  Fuller,  38 
Vt.  194;  Lewis  t?,  Effinger,  30  Pa.  St.  281 ;  Cook 
9.  Bisbee,  18  Pick,  527,")  are  in  no  respect  incon- 
sistent with  the  view  nere  stated ;  and  the  stat- 
utes and  decisions  relating  to  permanent  lease- 
hold estates  in  this  state,  which  are  also  cited 
und  relied  upon  by  the  plaintiff  in  error,  shed 
no  light  on  this  case. 

The  remaining  question  is  as  to  the  competency 
of  the  inquiry  made  of  the  witness  Sanders  as  to 
the  value  of  the  premises.  While  the  opinion 
of  a  witness  as  to  the  value  of  an  estate  is  in  a 
proper  case  fidmissable,  (Railroad  Co.  v.  Ball,  5 
Ohio  St.  568,)  imay  w  11  oe  doubted  whether  the 
rule  will  warrant,  in  a  case  like  this,  such  a 
lumping  estimate  as  the  court  permitted  to  go 
to  the  jury.  But  we  do  not  find  it  necessary  to 
express  any  definite  opinion  upon  the  question. 

Judgment  affirmed. 

[This  case  will  appear  in  38  0.  S.] 
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INJURY— CITY  RESPONSIBLE    FOR  NEG- 
LIGENCE OF  ITS  EMPLOYEES. 


SUPREME  COURT  OF  OHIO. 


City  of  Ironton  v.  Kelly. 


April  18, 1882. 

Where  the  trustees  of  waterworks  in  a  city,  aathoriaed 
and  directed  the  disgiug  of  trenches  in  the  streets  for 
the  purpose  of  laying  water  mains,  in  parsoance  of  a 
preyions  ordinance  of  council,  und  it  is  made  the  duty 
of  the  superintendent  to  cause  such  trenches  to  he  duK 
and  mains  laid,  the  city  is  resp<>nsible  for  his  negligent 
acts  in  doing  tne  work  causing  injury,  while  such  au- 
thority and  direction  remain  unrevoked;  notwithstand- 


ing the  trustees,  individually,  while  said  work  was  be> 
Sng  done,  notificid  the  superintendent  that  they  would 
have  notning  further  to  do  with  the  work. 

Error  to  the  District  Court  of  Lawrence  County. 

W.  A.  Hutchins  for  plainti£f  in  error. 

0.  F.  Moore  and  W.  H.  Enochs  for  defendant 
in  error. 

LONGWOBTH,  J. 

The  city  of  Ironton,  by  its  council,  resolved  to 
extend  its  system  of  water  works  by  laying  addi- 
tional pipe,s  in  several  streets,  among  which  was 
Chestnut  street;  and  appropriated  $16,336.00, 
from  the  sale  of  bonds,  to  pay  for  the  same. 

The  Trustees  of  water  works  ordered  the  ex- 
tension to  be  made,  and  advertised  for  proposals 
to  furnish  the  pipe  necessary  for  the  extension, 
and  accepted  the  bid  of  Dennis  Lon^  &  Ca  of 
Louisville.  Before,  however,  any  written  con- 
tract was  executed,  a  dispute  arose  between  the 
trustees  and  the  finance  oommitee  of  the  coan- 
cil  respecting  the  disbursement  of  the  fund  so 
appropriated ;  the  former  insisting  that  it  should 
be  under  their  qple  control,  while  the  latter 
claimed  the  right  to  audit  all  bills  for  work  done 
and  materials  furnished. 

The  trustees  were  unwilling  to  go  on  with  the 
work,  under  these  conditions,  and  immediately 
notified  Long  &  Co.  that  they  would  not  receive 
or  pay  for  any  pipe  furnished  by  them  ;  and  re- 
fused to  have  anything  to  do  with  the  propoBed 
extension. 

They  notified  Kin^,  their  superintendent,  to 
this  e£fect,  although  it  does  not  appear  that  any 
formal,  official  action  was  taken  by  tbem ;  at 
least  no  record  of  such  action  is  found  in  the  bill 
of  exceptions. 

Certain  members  of  council,  being  desirous 
that  the  work  should  be  done,  urg€^d  the  con- 
tractors to  send  on  the  pipe  and  assured  them 
that  paymeht  would  be  made  therefor.  The 
pipe  was  sent  jind  subsequently  paid  for  in  some 
manner  not  apparent  from  the  evidence.  They 
also  persuaded  King  to  so  on  with  the  work  and 
the  pipe  was  laid  accordingly.  The  trustees  did 
not  discharge  King,  or  even  order  him  to  stop 
the  work,  althouah  they  individually  notified 
him  that  he  wasctoin^  a  thing  which  he  had  no 
right  to  do,  and  cautioned  him  that  he  was  act- 
ing upon  his  own  responsibility.  We  do  not 
think  that  it  appears  from  the  evidence  that  the 
trustees,  at  any^  time,  really  objected  to  the  work 
beine  done;  but  that  they  simply  refused  to  have 
anything  to  do  with  it  themselves  or  to  be  in 
any  way  responsible  therefor. 

The  evidence  tends  to  show  that  on  the  night 
of  November  16th,  1875,  the  ditch  on  Chestnut 
street  at  its  intersection  with  Third  street,  which 
had  been  dug  that  day,  was  carelessly  left  open 
at  the  crossing,  without  any  protection  or  guard 
and  without  lighter  precaution  used  to  wanw> 
passers  by  of  the  dangler ;  and  that  plaintiff  Mib. 
Kellv,  on  the  night  in  question,  while  wuking 
up  Third  street,  without  any  ftiulton  her  part, 
fell  into  the  ditch  and  sustained  seriooB  injury. 
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To  recover  damages  for  this  injury,  suit  was 
brought  in  the  court  of  common  pleas  and  ver- 
dict and  judgment  rendered  in  plaintiff's  favor; 
which  judgment  was  subsequently  afiBrmed  in 
the  district  court. 

It  is  argued  on  behalf  of  plaintiff  in  this  court 
that,  upon  this  state  of  facts  no  recovery  could 
be  had  against  the  city  for  the  reason  that  the 
negligent  act  which  caused  the  injury  was  not 
in  any  sense  the  act  of  the  city  or  of  its  agents: 
It  is  insisted  that  King,  acting  without  orders 
from  the  trustees,  upon  his  own  responsibility 
under  the  direction  of  certain  members  of  the 
council,  in  their  individuid  capacity,  was  simply 
a  wrong-doer,  and  that  neither  he  nor  those  un- 
der whom  he  acted  could  render  the  city  respon- 
sible for  their  tortious  doings. 

We  do  not  think  this  position  tenable.  Con- 
ceding, for  the  sake  of  argument,  all  that  is  claim- 
ed b^  plaintiff  in  error  upon  this  point,  it  is 
manifest  that  the  wrongful  act  which  caused  the 
injury  was  not  the  diggina  the  ditch,  but  leavina 
U  unprotected.  It  is  clearly  the  duty  of  a  muni- 
cipal corooration,  having  the  control  of  its  streets 
to  keep  tnem  in  a  condition  safe  for  the  passage 
of  vehicles  and  foot  passengers  using  ordinary 
care,  at  all  times  during  tl  '*  night  as  well  as  the 
day.  ^  This  responsibility  cannot  be  avoided  by 
showing  that  tne  danger  was  caused,  not  by  ther 
acts  of  the  city's  authorized  agjents,  but  by  mere 
trespassers  or  wrong-doers. 

We  concede  where  the  ground  of  action  is  the 
neglect  of  the  corporation  to  put  the  streets  in  re- 
pair, or  to  remove  obstructions  therefrom,  or  to 
remedy  causes  of  danger  occasloived  by  the  wrong- 
ful acts  of  others,  notice  of  the  condition  of  street, 
or  what  is  equivalent  to  notice,  is  necessary  to 
give  to  the  person  injured  a  right  of  action 
against  the  corporation.  (See  2  Dillon  §  789). 
But  in  the  case  before  us  the  work  was  done  by 
acityotecer  whose  duty,  as  such,  it  was  tosuper^ 
intend  the  digging*  of  all  ditches  for  water-pipe, 
and  who  did  not  cease  to  be  such  public  officer 
from  the  mere  fact,  (if  fact  it  be),  that  in  this 
instance  he  was  acting  without  authority.  Th6 
ditch  having  been  dug,  it  then  immediately  be- 
canae  his  duty  to  see  that  proper  precautions 
against  danger  should  be  taken.'  More  than 
this,  the  work  was  done  with  the  full  krunvledgey 
if  not  with  the  consent  of  the  trustees,  who  saw 
the  work  progressing ;  and  under  the  direct  or- 
der and  supervision  of  members  of  council. 
What  other  or  more  complete  notice  could  be 
given  to  the  city  it  is  dfficult  to  determine. 

However  this  may  be,  we  are  by  no  means  pre- 
pared to  say  that  the  work  was  performed  with- 
out authority. 

The  council  had  provided  by  ordinance,  and 
the  trustees  by  resolution,  that  this  very  work 
should  be  done,  and  this  action  had  not  beei^  re- 
considered or  rescinded.  .The  trustees  simply 
refueed  to  carry  it  out  They  sousht  to  shield 
themselves  from  responsibility  by  doing  nothing. 
They  did  not,  at  any  time,  seeK  to  prevent  the 
work,  although  they  had  full  knowledge  of  its 


progress  under  the  charge  and  superintendence 
of  their  own  servant  ana  officer. 

We  do  not  think  it  fair  to  say,  under  these 
circumstances,  that  the  act  of  King  wps  wholly 
unauthorized. 

Numerous  exceptions  were  taken  at  the  trial 
to  the  action  of  the  court  in  refusing  special 
charges  and  to  the  charges  given  which  we  da 
not  consider  it  necessary  to  review  in  detail. 
They  are  all  covered  by  what  we  have  already 
said;  and  whatever  error  may  exist  in  any  of 
them  was  to  the  prejudice  of  the  plaintiff  below 
and  not  of  the  defendant. 

Judgment  affirmed. 

[This  case  will  appear  in  38  0.  S.] 


» < » 


CHARGE  TO  JURY. 


SUPREME  COURT  OF  OHIO. 


Lloyd  v.   Moore. 


April  25,  1882. 

Where  the  judge,  at  defendant's  i^u^st,  gave  to  the 
jury  a  certain  special  charge,  in  addition  to  bis  general 
chaVg  ,  which  'said  special  charge  was  erroneous,  and 
aft  rwards  having  been  requested  by  the  jury  to  repeat 
his  charge  to  them,  repeated  the  genei-al  charge,, 
but  declined  to.  repeat  the  special  charge,  there  was  no 
error  in  reiusing  to  repeat  the  erroneous  instruction. 

Error  .to  the  District  Court  of  Scioto  County. 

Defendants  in  error  brought  suit  in  the  Court 
of  Common  Pleas  of  Scioto  County  against  plaint- 
iff in  error  upon  four  promissory  notes  executed 
by  him  payable  to  the  order  of  Hess  &  Burke,, 
and  by  them  endorsed  and  delivered  to  defend- 
ants in  error.  Llo^d  claimed  that  there  had 
been,  as  between  himself  and  the  indorsees,  a 
total  failure  of  consideration,  and  that  although 
the  notes  had  been  transferred  before  due  they 
were  not  taken  in  the  usual  course  of  trade  nor 
was  any  value  given  for  them  by  plaintiffs. 

The  bill  of  exceptions  does  not  contain  a)l  the 
evidence  offered  in  the  court  below,  and  we  are 
not  advised  what  the  facts  of  the  transaction 
may  have  been.  There  was,  however,  evidence, 
tending  to  show  that  Hess  &  Burke  were  largely 
indebted  to  Moore  &  Welch  for  purchase  money 
for  the  sale  of  tracts  of  land  whicn  had  been  con- 
veyed to  them  and  which  indebtedness  they  had 
secured  by  a  deposit  of  certain  collateral  securi- 
ties. 

There  was  also  evidence  tendine  to  prove  that 
on  the  18th  of  November,  1873,  Hess  nad  in  his 
possession  notes  on  parties  in  Sandusky,  Ohio^ 
amounting  on  their  face  to  $23,735.50,  w*hich  he- 
proposed  to  get  discounted  and  apply  to  the  pay- 
ment of  what  he  owed  plaintiffs  on  the  land  pur- 
chased from  them,  if  they  (the  plaintiffs)  would 
stand  the  discount.  But  plaintiffi  declined,  and 
proposed  to  take  the  notes  Ieis  money,  to  be  cred- 
itea  on  what  Hess  owed,  if  he  would  submit  to 
the  discount  on  the  notes,  leaving  the  net 
amount  to  be  credited  for  the  notes  $22,063.80. 
That  this  was  agreed  to  by  Hess,  and  the  San- 
dusky notes  Were  aooordingly  endorsed  and  trans- 
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ferred  to  plaintiffs,  and  the  129,000  in  collaterals, 
except  about  two  or  three  thousand  dollars  in 
the  notes,  were  returned  to  Hess. 

Also  evidence  tending  to  prove  that  in  Decern- 
ber,  1878,  at  the  request  of  plaintifls,  Hess  con- 
Teved  to  them  640  acres  of  land  in  Kansas;  also 
160  in  Indiana^  and  his  residence  in  Columbus, 
the  latter  subject  to  a  mortgage  for  $6,000. 
These  dedds  were  all  absolute  on  their  face,  but 
were  intended  as  mortgages  to  secure  plaintifb 
for  what  Hess  owed  them  for  the  land  sold. 

There  was  evidence  also  in  the  form  of  letters 
from  plaintiffs  and  the  depositions  of  Hess,  offer- 
ed in  Dehalf  of  defendant,  tending  to  prove  that 
the  plarintifb  refused  to  give  Hess  credit  for  the 
Amount  of  the  Sandusky  notest,  and  ha#  never  in 
fact  done  so,  and  that  subsequently,  in  March, 
1874,  it  was  agreed  between  plainti£b  and  Hess 
that  plafntifb  could  hold  said  Sandusky  notes, 
<or  those  that  they  still  had,  as  collateral  only. 

Also  eviffence.in  behalf  of  plaintiffs  tending  to 
•prove  that  in  February.  1874,  Hess  desired  to  fet 
l>ack  a  part  of  the  Sanausky  notes,  but  plaintiffs 
refused  to  return  any  part  of  them  unless  Hess 
would  give  other  notes  in  lieu  thereof.  There- 
upon. Hess,  on  the  26ih  of  February,  1874,  trans- 
ferred to  plainti£Bi  the  Lloyd  notes  now  sued  on, 
4ind  some  notes  against  one  Thos.  T.  Yeager,  the 
whole    amounting    to   about  t2,400:  and    the 

Slaintiffii  returned  to  Hess  about  |5«000  of  the 
andusky  notes  for  (he  sam^ ,  Hess  agreeing  to 
transfer  other  notes  to  make  up  the  amount  of 
the  Sandusky  notes. 

The  court  charged  the  jury  correctly  upon  the 
law  of  the  case  and  in  addition  to  the  general 
charge  gave  to  them  a  special  charge  asked  by 
plaintiff  in  error.  Some  time  after  the  jury  had 
retired  they  came  into  court  and  requestea  the 
judge  to  repeat  his  charge  to  them.  The  court 
thereupon  tead  over  to  the  jury  the  instructions 
hereinbefore  stated,  asr  they  were  given  origi- 
nally, but  Omitting  the  said  special  cnarge  siven 
•at  the  request  of  the  defendant.  And,  at  the  re? 
quest  of  one  of  the  Jury,  read  a  second  time  the 
said  instruction  in  rsspect  to  the  sufficiency  of 
proof  as  to  the  knowledge  of  plaintifb  to  defeat  a 
recovery.  The  defendant,  Lloyd,  being  present 
after  the  court  had  concluded  reading  said  in- 
«tructi<Ais^  inquired  of  the  court  if  it  was  not 
proper  to  read  also  the  said  instruction  given  at 
the  request  of  hh  attorney,  and  requested  that 
thd  same  should  be  read;  to  which  the  court  re- 
plied that  it  was  not  necessary  to  read  it  again, 
and  the  sa^e  was  not  read. 

The  special  charxe  J^a&  as  follows : 

*'  If  the  jury  shall  filid  from  the  evidence  that 
Hess  voluntarily  delivered  to  plaintiflb  certain 
notes,  to  hi  tredited  op  a  debt  not  yet  due,  but 
the  same  were  not  so  Credited,  ahd  plain  tins  re- 
fused to  so  credit  thim,  and  subsequently  said 
•notes  so  delivered  wefe  exchanged  for  the  notes 
In  controversy,  the  plainti  A  cannot  be  said  to  be 
the  holders  ot  the  notes  in  suit  tot  value." 

The  jury  found  for  the  plain tifb  and  judgment 
"Was  entered  upon  the^  verdict.  This  judgment 
*was  subsequently  aAiit^  in  the  district  court 


It  is  now  claimed  that  there  was  such  an  abuse 
of  discretion  on  the  part  of  the  judge  as  would 
warrant  a  re-trial  of  the  case. 

L0NOW0RTH,.J. 

Without  doubt  it  was  the  duty  of  the  judge  at 
the  trial,  when  he  had  undertaken  to  repeat  bis 
charge  to  the  jury,  to  omit  no  material  part  of  it, 
and  it  was  defendant's  right  to  insist  that  the 
special  charse,  which  he  claimed  to  be  in  his 
favor,  should,  if  correct,  be  read  to  the  jury  to* 
gether  with  the  general  charge ;  but  whether  or 
not  this  refusal  was  prejudicial  to  defendant  in 
such  manner  as  to  warrant  a  new  trial,  we  ara 
relieved  from  the  necessity  of  considering,  being, 
as  we  are,  unanimously  of  opinion  that  the 
special  charge  was  not  law. 

There  was  evidence  before  the  jury  tending  to 
show  that  when  the  notes  sued  on  were  trans> 
ferred  to  plaintiflb  to  be  credited  uix>n  thoir  daim, 
they  parted  with  valuable  securities  ineonside^ 
ation  of  the  transfer.  If  this  were  true,  defend- 
ant was  not  at  liberty  to  rescind  the  contract, 
since  he  was  not  aUe*to  place  his  indorsees  in 
tUUuquo,  Under  such  a  state  of  facts  his  rigbti 
and  only  right  was  to  insist  that  the  amoont  of 
the  notes  should  be  credited  upon  his  indebted- 
ness. If  the  endorsement  was  made  simply  as 
securitv  for  an  antecedent  debt  the  rule  in  Kox- 
borough  V.  Merrick,  6  O.  S.,  448  would  apply,  bat 
the  evidence  not  being  before  us,  we  are  m  the 
dark  as  to  the  true  state  of  the  facta.  By  this 
special  charge  the  jury  were  instructed  that  the 
plaintifb  were  not  the  holders  for  valae  if 
they  had  broken  their  contract  by  refusing  to 
creait  the  amount  of  the  notes  upon  their  daim. 

The  error  made  by  the  court  was  in  giviii|K 
this  instruction,  in  the  first  instance,  ana  this 
was  prejudicial  to  the  plaintiff  alone.  There 
was  no  error  in  refusing  to  repeat  it. 

Judf^ment  affirmed. 

[This  case  will  appear  in  88  0.  S.] 

PRACTICE— DEATH  OP  PARTY  DURIHO 

PENDENCY  OF  PROCEEDINGS 

IN  ERROR. 


SUPREME  COURT  OF  OHIO. 


John  D.  Williams 
Charlotte  Englbbrbcht  bt  al. 


April  la  1882. 

A  ludamoiKof  reversal  is  eflRMitive  notwIthsUmdlna  the 
deain  of  the  plaintiff  In  error  during  the  pendeocQr  el 
prooedinga  In  error.  Suoh  Judgment  takes  eflhot^  hgr  te- 
latlon,  an  of  the  date  of  the  oommencement  of  tbe  pro- 
oeedlng  In  error ;  And  It  Is  oombetent  for  the  eoari»  le 
whtohihe  oanse  Is  remanded  for  a  new  trial,  to  order  a 
revliNNr  of  the  setlon  In  tbe  name  of  the  proper  repraastt- 
tatlve  of  the  deceased  party. 

Brior  lo  the  District  Coart  of  Scioto  Oovmtj. 

ICotion  to  re-instate,  e  c. 

At  the  last  teiyn  of  this  coart,  a  final  jadgment 
was  tendered  in  this  case,  rerersing  thejud^ 
ment  of  the  district  coart  and  remanding  tm 
cauia  for  a  hew  triid. 
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^  It  is  now  made  to  appear  that  John  D.  Wil- 
liams, plaintiff  in  error,  died  during  the  penden- 
cy of  the  proceedings  in  error.  The  object  of  the 
S resent  motion  is  to  re-instate  the  case  on  the 
ocket,  set  aside  the  judgment  of  reversal,  Revive 
the  action  in  the  names  of  the  representatives  of 
the  deceased  plaintiff  in  error,  in  order  that  the 
judgment  of  reversal  may  be  entered  in  the 
name  of  such  representatives. 

J.  W.  Bannon  and  W.  A.  Hutchins  for  the 
motion. 

F.  C.  Searl  and  0.  F.  Moore  contra. 
By  the  Court. 

Not^i  ithstanding  the  death  of  the  plaintiff  in 
error  after  the  assignment  of  errors  and  befdre 
final  judgment,  the  judgment  of  reversal  is  valid 
and  effective. 

By  relation,  the  judgment  of  reversal  takes  ef- 
fect as  of  the  date  of  the  commencement  of  the 
proceedings  in  error. 

True,  the  original  action  must  be  revived  be- 
fore a  new  trial  can  be  had  in  the  court  below; 
but  such  reviv</f  may  be  had  in  the  court  to 
which  the  cause  has  been  remanded  for  a  new 
trial.  See  Black  v.  Hill,  29  ^hio  St.  86,  and 
Foresman  v.  Haag,  37  Ohio  St.  143. 

Motion  overruled. 

[This  case  will  appear  in  38  0.  S.] 

ADVANCEMENT— GIFTS. 


COURT  OF  APPEALS  OF  MARYLAND. 


Harleyv.  Hauley. 


1.  An  advanoement  \a  the  giving  by  anticipation  of  the 
whole  x)r  a  part  of  what  it  is  supposed  the  child  or  per* 
son  advanced  would  be  entitled  Ui  receive  on  thedeatn  of 
the  party  making  the  advancement.  It  is  a  pure  and  ir^ 
revocable  gift. 

2.  Loose  declarations  of  a  parent  that  he  intended  an 
existlnff  debt  should  be  an  advanoement,  not  evidenced 
by  wriliing,  nor  made  to  the  child,  nor  afwcnted  toby  him, 
nor  accompanied  by  any  act,  are  not  sufficient  to  destroy 
the  debt  and  to  change  It  by  way  of  gift  into  an  advance-, 
ment. 

Upon  a  distribution  of  assets  among  the  heirs 
at  law  of  D.  J.  Harley,  deceased,  questions  arose 
as  to  whether  one  of  the  sons  ('George)  had  been 
advanced,  by^the  intestate,  ana  whether  such  ad- 
vancement should  not  be  brought  into  hotchpot 
with  the  fund.    The  son,  said  George,  appealed. 

Alvky,  J.,  in  delivering  the  opinion  of  the 
court,  said:  An  advancement  in  legal  contem- 
plation is  simply  the  giving  by  anticipation  the 
whole,  or  a  part  of  what  it  is  supposeo  the  child 
or  party  advanced  would  be  entitled  to  receive 
on  the  death  of  the  partv  making  the  advance- 
me'nt.  It  does  not  involve  the  elements  of  legal 
obligatioU'^  or  future  liability  on  the  part  of  the 
party  advanced,  but  it  is  a  pure  and  irrevocable 
^ift,  and  must  result  from  a  complete  act  of  the 
intestate  in  his  lifetime,  by  which  he  divests 
himself  of  all  property  in  the  subject,  though  in 
aome  cases  ana  under  some  circumstances  it  may 
not  take  effect  in  possession  until  after  the  in- 
testate's death.    Clark  v.   Wilsod,  27  M.,  700 ; 


Edward  v.  Freeman,  1  P,  Wms.,  440,446;  2 
Williams  on  Ex.,  §§  1289,  1261, 1262.  Here  the 
only  proof  relied  upon  to  establish  the  fact  of  ad- 
vancement are  certain  declarations  of  the  intesb 
tate  made  to  certain  members  of  his  family  as  to 
his  intention  or  purpose  to  treat  the  debts  due 
him  from  the  son  as  advancements  with  refer- 
ence to  the  general  division  of  his  estate.  These 
declarations,  giving  to  them  the  strongest  con- 
struction that  they,  will  reasonably  bear,  are  by 
nomearis  precise  and  definite  as  to  any  complete 
consummate  act  of  the  intestate  whereby  he  had 
divested  himself  of  all  right  of  property  in  the* 
notes,  and  thereby  excluded  himself  from  the  exr 
erciseofany  further  dominion  and  control  over 
t^e  notes  or  the  debts  due  from  the  son ;  and 
without  such  divestiture  and  surrender  of  do- 
minion and  control  of  the  debts,  they  could  not 
be  converted  into  advancements  to  the  debtor. 
It  is  not  pretended  that  any  of  the  declarations 
of  the  deceased  offered  in  evidence  in  regard  to* 
his  purpose  to  treat  the  existing  debts  of  the  son 
as  advancements  were  assented  to  b}^  the  son  or 
even  brought  to  his  knowledge  during  the  life 
time  of  the  father.  These  declarations  of  the 
father  were  elicited,  it  would  seem,  in  conversa- 
tions had  with  his  other  children,  and  appear  to 
have  been  made  more  to  appease  tneir  complainta 
and  apprehensions  in  regard  to  the  division  of 
his  estate  than  anything  else.  What  was  said 
by  the  Supreme  Court  of  Pennsylvania  in  decid- 
ing the  case  of  Haverstoch  v.  Sarbock,  1  W.  &  S.» 
290 — (\  case  not  unlike  the  present,  in  the  char- 
acter of  the  proof  that  was  offered — applies  here 
with  entire  fitness.    That  Ioosq  declarations  of  a 

Karent  that  he  intended  an  existing  debt  should 
e  an  advancement,  nut  dub:jtantiated  by  writ^ 
ing,  nor  made  to  the  child,  nor  assented  to  b^ 
him,  nor  accompanied  by  any  act,  are  not  sum- 
cieht  to  destroy  a  debt  secured  by  a  legal  instru- 
ment in  full  force  and  to  change.it  by  way  of 
gift  into  an  advancement,  whether  offered  by 
the  son  to  defeat  the  recovery  of  the  debt,  or  hy 
the  representation  of  the  parent  against  the  son 
to  defeat  his  claim  to  a  distributive  share.  See, 
also.  Levering  v.  Rittenhouse,  4  Whart.,  140^ 
Yundt's  Appeal,  13  Penn.  St.,  676.  We  shalL 
therefore  reverse  the  order  appealed  from  and. 
remand  the  cause  for  further  proceedings. 
Reversed  and  remanded. 


^•^ 


VIRGINIA. 

Supreme  Coubt  6f  Appeals.    Jaitcjart  T.,  1882. 


B  ACHSLDSB  k  COLLZirS  v,  BI0HABD80H  ko, 
A  litigaat't  pro  i*ata  diftrlbutive  ^aro  In  a  ftind  in  oovrt, 
Wider  a  deorM.  flxet  the  JnritdioUon  on  appeal;  althpngh 
the  original  action  was  for  a  greater  mm  than  that  limiting 
the  appeal. 

ThiM  was  an  iippeal  from  a  d^ree  pronounced  by  the 
Corpomtion  Coqrt  of  the  ^ity  of  Norfolk,  in  a  suit  in 
L'haiicery,  in  uhich  B.  M.  Bachelder  an<l  Win.H.  Ctillina. 
merchants  and  partnoni,  trading  undor  the  style  of 
Brtclielder  A  CoHnm,  were  piaintilfiiand  FraneiR  KichHrd* 
eon  and  Henry  0.  Percy,  truHieo,  were  defendants.  The^ 
Oorporation  Court  decided  against  the  pUincilfii,  and 
they  appealed  to  tlifB  court.  The  facts  on  which  the 
iH>iht  decided  la  baaed  are  aniiiciently  stated  in  the  opin- 
ion of  the  court. 
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STAFI.SB,  J. 

The  appellants  were  the  holders  of  two  negotiable 
notes,  lonountlng  to  $620.16,  and  the  appellee  was  the 
holder  of  three  negotiable  notes,  amounting  to  |428. 
^These  notes  were  executed  by  John  W.  Munden,  and 
were  sectuted  by  a  dee4  of  trust  upon  a  house  and  lot  in 
Norfolk  ooonty.  A  sale  of  the  property  was  madefy 
the  trustee;  the  net  prooeeds  of  which  amounted  to 
1666.20.  The  fund  not  being  sufficient  for  the  payment 
of  all  the  notes,  and  a  controversy  hsTing  risen  oetween 
the  parties,  with  respect  to  its  ulstribution,  the  appel- 
lants filed  their  bill  in  the  Corporation  Court  of  Norfolk, 
-claiming  prioriij/  of  payment  upon  certain  grounds  set 
forth  by  tnem,  but  it  necessary  to  be  stateonere.  The 
appellee  did  not  denyithe  right  of  the  appellants  to  par- 
ticipate in  the  fund.  But  he  insisted  upon  a  pro  rata  ap- 
plication to  the  notes  in  question.  The  corporation 
Court  so  decided,  and  at  its  December  term  of  1878,  en- 
tered a  decree,  allowing  the  appellants  the  sum  of  f286.- 
70,  and  to  the  appellees  the  sum  of  |228 ;  the  two  sums 
being  the  aggregate  of  the  net  proceeds  of  the  sale. 
IV6m  this  stf»ement,  it  wiM  be  perceived  that  the  onlv 
matter  in  controversy  here,  ana  in  the  court  below,  is 
the  sum  of  $228  allowed  the  appellee  by  the  decree  of  the 
oonrt.  The  appellants*  right  to  the  |286.70  has  not  been 
dzmwn  in  question.  The  first  matter,  therefore,  for  our 
consideration  is  with  respect  to  the  jurisdiction  oi  this 
court  to  hear  the  case. 

In  a  number  of  cases  this  court,  followine  the  decision 
of  the  Supreme  Court  of  the  United  States,  lias  held  that 
where  the  plaintiff,  in  his  bill  or  declaration,  claims 
money  or  property  of  greater  amount  or  value  than  $500, 
but  by  the  ruling  of  the  court  obtains  a  decree  or  judg- 
ment for  less,  he  is  entitled  to  his  app^l  or  writ  of  error ; 
because,  as  to  him.  the  matter  In  controversy  is  the  sum 
or  amount  claimed,  and  he  may,  upon  a  reversal  or  a  new 
trial,  obtain  a  decree  or  judgment  for  the  whole  amount 
so  claimed.  Gage  v.  Crockett,  27  Gratt.,  735 ;  Uarman 
«.  City  of  I^nohDurg,' 88  Gratt.,  37;  Campbell  v.  Smith, 
■82  Gratt.,' 28SB. 

Upon  examining  these  cases,  it  will  bo  found  they  do 
not  lay  down  the  rule  as  universal,  but  as  subject  to  ex- 
ceptions and  modifiditions,  which  must  be  applied  from 
time  to  time  as  new  cases  arise. 

This  has  been  the  course  pursued  by  the  Supreme  Court 
of  the  United  States  in  dealing  witn  similar  questions. 
Thus  it  was  early  laid  down  by  that  cdurt,  that  its  juris- 
diction attached  where  the  appeal  or  writ  of  error  is  ap- 
plied for  by  the  plaintiff  if  the  damages  laid  in  the  dec- 
laration exceed  the  sum  of  12,000,  although  the  recovery 
might  be  for  a  less  sum.  Cork  v.  Woooruff,  5.  Crancu 
13;  Wise  v.  Columbia  Turnpike  Company,  7  Cranch; 
<3k>rden  v.  Ogden,  8  Peters  83 ;  Smith  v,  Henry,  Ibid.  460 ; 
Wallace  v.  United  States,  4  Wallace  164. 

It  was,  however,  afterwards  held  that  in  determining 
the  question  of  jurisdiction,  the  debt  claimed  and  the 
amount  stated  in  the  de<daration  must  be  looked  to  and 
not  merely  the  damaffes  claimed  in  the  prayer  for  judg- 
ment at  Its  oondusion.  Lee  v.  Watson,  1  Wallace  664. 
See  also  Schader  v.  Hartford,  3  Otto  241.  And  in  Gray  v. 
Blanchall,  7  Otto  564,  the  court  still  further  modifying 
the  application  of  the  rule,  said^  \  "If  the  actual  amount 
in  dispute  did  not  otherwise  appear,  they  would  look  to 
the  whole  fecord.  for  the  purpose  of  determining  the 
Jurisdiction.  Ordinarily,  this  would*  be  found  in  the 
pleadings.  But  the  court  would  not  necessarily  confine 
Itself  to  them.  If,  taking  the  whole  record  together,  it 
appears  there  is  no  Jurisdiction,  the  case  must  beals- 
mfssed.  And  in  Tinstman  v.  National  Bank,  10  Otto, 
6,  Chief  Justice  Waite  said:  "We  find,  on  looking 
into  the  record,  that  the  case  was  heard  on  an  agreed 
statement  of  facts,  in  the  nature  of  a  special  verdict,  in 
which  it  appeared  that  the  plaintiff  claimed  of  the  de- 
fendant 18,2^.79.  The  defendant  admitted  that  he  owed 
oOhis  amount  96,099.59,  for  which  the  plaintiff  was  en- 
titled to  a  judgment.  The  only  controversy  was  as  to 
the  liability  of  the  appellant  for  the  difference  between 
what  he  admitted  to  be  due  and  what  the  plaihtiff 
claimed.  This,  then,  is  the  amount  actually  in  alspute, 
and  as  it  is  less  than  |2»000,  we  have  no  jurisdiction.^' 

These  authorities  seem  to  be  decisive  of  the  present 
esse,  for,  as  alrMdy  stated,  the  only  matter  in  dispute 
was  the  sum  of  9286,  although  the  plaintiff  daimea  the 
entire  fund  in  his  bill.  That  this  modification  of  the 
rule  is  correct,  cannot  be  for  a  moment  questioned.  For 
otherwise,  if  the  plaintiff  claimed  a  deot  of  9600  in  his 
bill  or  declaration  and  received  9406,  with  the  consent  of 


the  defendant,  the  plaintiff  may  bring  his  esse  here  to 
reverse  a  judgment,  involving  the  sum  of  96.00.  Such  a 
case  is  not  likely  to  occur,  but  it  seems  to  illustrate  the 
point  involved.  We  are,  therefore,  of  opinion  the  appeal 
must  be  dismissed  as  improvidently  allowed. 
Appeal  dismissed. 

The  line  which  the  judges  propose  to  take 
with  regard  to  the  defence  of  prisoners  is  grad- 
ually developing  itself.  In  the  case  of  Regina 
r.  Idfarwen,  at  Chelmsford,  in  which  the  prisoner 
was  not  defended  by  counsel,  but  made  state- 
ments of  his  own  knowledge,  Lord  Justice  Ck>tton 
carefully  told  the  jury  that  they  must  ''not  re- 
gard these  statements  as  evidence,  but  only  as 
suggestions  of  a  possible  account  of  the  matter." 
In  Kegina  v.  Jones,  at  Worcester,  Mr  Justice 
Lopez  stated  that  counsel  could  not  be  allowed  to 
give  the  prisoner's  version  except  as  an  hypothe- 
sis. So  far,  we  have  a  logical  application  of  the 
present  rules  of  evidence.  But  in  Regina  v.  Grer- 
rish,  at  Devizes,  the  Chief  Justice  allowed  the 
prisoner  to  make  a  statement  after  his  counsel 
had  been  heard.  It  is  difficult  to  base  this  pro- 
ceeding on  any  existing  rule  of  evidence  or 
practice,  but  the  judges  apparently  allow  it  in 
to  banish  henceforth  from  the  courts  the  favorite 
topic  of  defending  counsel  that  his  client's  mouth 
is  shut.  We  are  as  yet  in  the  dark  as  to  the  con- 
ditions on  which  the  defendant  is  allowed  to 
speak.  If  it  is  only  after  his  counsel,  the  priv- 
ifege  is  not  of  much  value;  and  there  seems  no 
reason  why  the  defendant  should  not  be  allowed 
to  have  his  say  first,  his  counsel  still  being  for- 
bidden to  treat  his  statements  as  evidence.  The 
existing  state  of  affairs  is  not  embarrassing 
to  defending  counsel.  They  know  that  the 
judges  have  come  to  certain  decisions,  but  they 
alf  know  what  those  decisions  are.— Zati?  IVmei. 


c 
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SUPREME  COURT  RECORD. 


[New  cases  filed  since  last  report,  up  to  May  2, 1882.] 

No.  1132^  Byron  W.  Rees  t;.  F.  C.  Sessions  ei  al.  Er- 
ror to  the  District  Ck>urt  of  Franklin  Cobnty.  Charles 
E.'Surr  and  Ck>nverse,  Bootli  A  Keatins  for  plaintiff; 
G.  G.  Ck>llins  and  W.  E.  Guerin  for  defSsnoants. 
.  1133.  Peter  Hecker  et  al.  v.  City  of  Cleveland  et  aL 
Error  to  the  District  Court  of  Cuyahoga  County.  Oris- 
wold  A  Starr  for  plainti£b;  Kain,  Sherwood  A  Bunts  for 
defendants. 

1184.  Edward  P.  King,  £x*r  Ac  v.  Lilla  G.  Horr.  Er- 
ror to  the  District  Court  of  Crawford  County.  FinJay  A 
Eaton  for  plaintiff;  Cahill  Bros,  for  defendant, 

SUPREME  COURT  ASSIGNMENT. 


FOR  ORAL  ARGUIOEMT. 

May  4th— No.  88.  Texas  Building  Association,  No.  i, 
of  Cincinnati  V.  Aurora  Fire  and  Marine  Insurance  Oo. 
No.  98.    Maratta  et  al.  v.  Coffin. 

May  5th— No.  1137.  Robert  C.  Lindsay  v.  The  State  of 
Ohio. 

May  11th— No.  1067.  Wm.  McHugh  v.  The  State  of 
Ohio. 

May  24th— No.  1117.  Charles  Stoddard  v.  The  State  of 
Ohio.    No.  1118.    Jacob  Ridenour  v  The  State  of  Ohio. 

May  2&th— No.  111.  Bundv  v,  Ophir  Iron  06.  No.  Ill 
Simpson  et  al.  v.  Greenfield  Building  and  Savings 

ation. 


May  28th— No.  114.    Coffin  v.  The  Greenlee*  aad  Ran* 
som  Co. 
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<i)fiio  l^aiiv  Journals 

COLUMBUS,  OHIO,  :     MAY  U,  1882. 

THE  MANTLE  OP  HON.  GEO.  K.  NASH. 


Thio  honorable  garment  we  are  informed  is  to 
<lescend  upon  the  shoulders  of  Hon.  E.  J.  West  of 
Wilmington,  Ohio.  We  are  not  au  fait  in  mat- 
ters political,  but  we  do  know  that  Mr.  West  is 
serving  his  fourth  term  as  Prosecuting  Attorney 
otCliatonjDounty;  that  he  is  a  lawyer  of  un- 
doubted ability  and  integrity,  and  is  extremely 
popular  in  the  southern  counties  of  the  State. 
We  also  know  that  he  has  achieved  various  great 
successes  as  a  prosecutor,  among  which  wius  the 
abatement  of  various  slaughtcr-housc  nuisances 
in  his  county,  which  became  a  stench  in  the 
nostrils  of  all  decent  citizens.  For  his  honesty 
and  fearlessness. in  this  matter  alone,  Mr.  West 
deserves  a  high  office,  for  it  proves  him  to  be 
neither  a  coward  nor  corruptible.. 


♦ »» 


THE  SMITH  SUNDAY  LAW. 


The  success  of  this  christian  scheme  has  not 
been  phenomenal  in  the  Capital  City. 

The  proprietors  of  a  beer  garden  announced 
last  week  that  they  would  sell  beer  in  spite  of 
the  law  or  the  police,  on  Sunday,  and  they  did. 
The  law  closed  up  all  other  saloons  and  gardens 
and  drove  the  thirsty  multitude  to  the  open  doors 
and  foaming  mugs  of  the  defiant  Germans  who 
profaned  -the  Sabbath  by  riotous  revellings,  and 
slandered  the  legal  profession  by  claiming  to  be 
acting  in  obedience  to  the  *' advice"  ofa'Maw- 
yer."  He  would  be  a  pretty  lawyer  who  would 
give  such  counsel  even  upon  grounds  of  common 
christian  decency;  or  who  would  give  such 
counsel  unless  he  was  sure  of  his  ability  to  con- 
trol the  executive  branch  of  public  authority; 
for  he  must  know  that  the  sale  of  each  glass  of 
beer  or  whiskey  is  a  distinct  violation  of  the  law, 
and  that  any  officer  who  properly  discharges  his 
duty  oould  ruin  the  aforesaid  beer  vendors  for 
their  one  Sunday's  proceedings  as  above.  How 
long  will  the  Capital  City  allow  this  insult  to  go 
unpunished  7 


♦  #  ♦ 


CoLUMBUSt  Ohio,  May  7th,  1882. 
Editors  Ohio  Law  Journal. 

Gentlemen:  In  readins  your  editorial  on 
''  Malpractice  "  in  the  Law  Journal  of  this  date, 
I  was  surprised  at  the  text  which  you  selected  as 
the  basis  tor  your  mote  of  warning  to  the  doctors. 


You  cited  the  case  of  Haslet  v.  Byles  which  you 
say  was  recently  decided  bv  the  Supreme  Court 
of  Pennsylvania.  It  may  be  that  the  same  case 
and  the  same  question  was  before  the  Supreme 
Court  of  that  State  before  March  2d,  1882,  or  has 
been  since  that  time,  although  the  latter  is 
hardly  probable.  On  that  date  (see  The  Cen- 
tral Law  Monthly  for  April,  1882,  Vol.  HI,  No. 
4,  p.  112),  thb  case  of  Pyles  v.  Hazlett,  an  action 
for  damages  for  medical  malpractice  in  a  case 
where  Hazlett  had  suffered '  a  severe  fracture  of 
the  leg,  was  decided  in  the  Supreme  Court  of 
that  State.  In  the  charge  to  the  lury  the  court 
below  said:  ^'The  plaintiff,  by  his  manner  on 
the  stand  and  his  misfortune,  has  no  doubt  made 
inroads  upon  yoiir  sympathies — he  certainly  has 
upon  mine.  He  is  an  intelligent  man,  and  he 
appeared  to  be  a  candid  witness  upon  the  stand, 
so  far  as  the  court  could  observe."  Certainly 
this  charge  instead  of  being  condemned,  would 
behighly  approved  by  the  writer  of  the  editorial 
on  "Malpractice."  It  is  just  what  he  hopes  for 
and  commends  the  Supreme  Court  for  enunciat- 
ing as  the  law  governing  such  cases.  But  the 
Supreme  Court  say,  and  in  my  judgment  right- 
fully, in  speaking  of  this  charge,  "  that  this  ex- 
pression of  sympathy  by  the  court,  was  error/* 
and  for  this  error,  and  for  failure  to  refer  in  the 
charge,  to  important  evidence  in  the  case,  the 
judgment  for  91,100  in  favor  of  Hazlett  was  re- 
versed and  a  new  trial  was  awarded.  -It  does  not 
seem'probable  tome  that  there  could  have  been 
two  ^cases  between  parties  having  the  same 
names,  and  involving  the  same  questions  recenUy 
decided  by  the  same  court  so  directly  against 
each  other.  So  if  the  case  is  correctly  reported 
in  the  Central  Law  Monthly,  you  will  have  to 
transfer  your  commendations  from  the  Supreme 
Court  to  the  lower  court,  and  your  criticisms 
froiQ  the  lower  court  to  the  Supreme  Court,  and 
consign  the* State  of  Pennsylvania  to  the  ranks 
of  those  States  which  still  adhere  to  the  old 
fashioned  doctrine  of  requiring  juries  to  brine 
in  their  verdicts  in  accordance  with  the  law  ana 
the  evidence,  and  not  in  accordance  with  their 
sympathies  or  those  of  the  court. 

Yours  Respectfully, 

Gilbert  IT.  Stewart. 

There  is  evidently  a  difference  between  the  re- 
port we  have  of  the  case  referred  to  and  the  re- 
port as  cited  by  Mr.  Stewart.  We  apprehend 
the  difference  to  be  that  his  report  is  but  a  par- 
tial one,  and  that  the  court  below  went  further 
than  the  quoted  words  and  cautioned  the  jury 
against  heeding  the  sympathy  aroused  by  the 
pitiful  condition  of  the  plaintiff,  notwithstand- 
ing the  fact  that  that  condition  was  directly 
brought  about  by  the  ignorance  of  the  so-called 
surgeon.  Be  that  as  it  may,  however,  the  fact 
remains  that  the  time  is  drifting  by,  wherein 
Dc  Bungle  can  relieve  Dr.  Blunder  of  the  evil 
results  of  his  mistakes  by  simply  swearing  thai 
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Dr.  Blunder  is  a  good  doctor  and  his  treatment 
must  therefore  have  been  the  correct  thing.  The 
visible  rekilts  of  the  blunder,  manifest  in  the 
crippled  condition  of  a  plaintiff,  ought  indeed  to 
have  weight  as  against  such  barren  and  selfish 
theories.  This  much  we  think  our  correspond- 
ent will  concede,  outside  the  rulings  in  Haslet  v, 
Byles. 


» » » 


ASSIGNEE— ATTACHMENT— ALLOW- 
ANCES. 


SUPREME  COURT  OP  OHIO. 


James  6.  Miles  assignee  of  Isaac  T.  McLain, 
b.  w.  9imington  et  al. 


A.  assigned  all  his  property  toM.  for  the  benefit  of  his 
creditors,  having  previoaaly  executed  a  mortfj^age  on  cer- 
tain real  estate  to  B,  which  real  estate  and  certain  personal 
property,  the  sheriff,  at  the  suit  of  S.,  had  seized  in  at- 
tachment and  was  in  possession  of  at  the  date  of  assign- 
ment. By  agreement  between  the  parties,  M.  convened 
the  attached  property  into  money  and  held  the  proceeds 
to  await  the  result  of  the  attachment  suit.  The  real  es- 
tate was  sold  for  less  than  the  mortgage  debt,  and  the  at- 
tached personalty  for  less  than  the  Judgment  subse- 
quently reooverea  by  S.  In  his  account  in  the  probate 
court,  M.  chareed  himself  jrith  the  proceeds  of  the  sale 
of  the  attachecT  property  and  also  other  funds  received  by 
him  as  assignee ;  and  credited  himself  with  expenses 
paid  in  preserving  and  selling  the  attached  property  and 
in  resisting  the  attachment  suit. 

Held,  1.  It  was  proper  for  the  assignee  to  account  in  the 

g rebate  court  for  all    moneys   wnich.'came  into   his 
ands.  as  woU  the  proceeds  of  the  attached  property  as 
other  funds. 

2.  As  against  the  proceeds  of  the  attached  property,  ex- 
penses incurred  in  resisting  the  attachment  suit  were 
not  proper  allowances. 

3.  whether  such  ^expenses  should  be  allowed  the  as- 
signee out  of  other  ftinds  in  his  hands,  depends  on  the 
fact  whether  they  ^ere  reasonably  and  in  good  faith  in- 
curred for  the  benefit  of  the  general  creditors. 

4.  The  expenses  in  preserving  and  selling  the  at- 
tached property  should  be  paia  out  of  the  proceeds 
of  such  property. 

5.  ThjB  expenses  ( including  commissions),  of  selling 
the  mortffaged  property  should  be  naid  out  of  the  pro- 
ceeds of  the  real  estate  so  mortgagea. 

Error  to  the  District  Court  of  Morrow  County. 
^  The  questions,  in  this  case,  arise  on  excep- 
tions to  the  report  of  the  assignee  filed  in  the 
probate  court. 

In  July,  1877,  Isaac  T.  McLain,  assigned  all 
his  property  to  plaintiflF  in  error,  for  the  benefit 
of  creditors,  to  be  administered  under  the  statute 
in  such  case  mad^  and  provided. 

Previous  to  the  assignment  the  assignor 
placed  a  mortgage  for  five  hundred  dollars  on 
certain  real  estate  in  favor  of  William  McLain, 
and  B.  W.  Simington  had  seized  the  same  par- 
cel of  real  estate  and  certain  personal  property, 
inducing  a  board  yard  in  attachment  and  the 
sheriff  by  virtue  or  the  writ  of  attachment  was 
in  possession  of  the  property  seized  at  the  date 
of  the  assignment.. 

By  a  written  contract  between  the  attach- 
ment creditor,  the  assignee  and  assignor^  the  at- 
tached property  was  delivered  to  the  assiffnee  to 
be  converted  by  him  into  money,  and  the  pro- 


ceeds held  to  await  the  event  of  the  attachment 
suit.  This  suit  was  determined  in  favor  ot  the 
attl^;hing  creditor.  The  attached  property 
was  sold  by  the  assignee,  the  real  estate  was 
sold  for  less  than  the  mortgage  debt,  and  the  bal- 
ance of  the  attached  property  for  less  than  the 
judgment  recovered  by  the  atUiching  creditor. 

In  accounting  in  the  probate  court,  the  as^ 
signee  charged  nimself  with  the  proceeds  of  the 
sal^  of  all  the  attached  property,  and  also  with 
other  funds  which  came  into  nis  hands  asaseignee 
separately.  Hecredited  himself  with  certain  ex- 
penses paid  in  preserving  and  sellingthe  attached 
property,  also  certain  expenses  incurred  and  paid 
in  defending  and  resisting  the  attachment  suit. 

Exceptipns  were  filed  by  the  attaching  cred- 
itor and  other  creditors,  and  on  appeal  to  the 
court  of  common  pleas,  the  exceptions  to  the 
matters  of  credit  above  stated  were  sustained. 
In  the  district  court,  the  judgment  of  the  com- 
mon pleas  was  affirmed. 

A.  IC.  &  J.  C.  Dunn  and  F.  K.  Dunn  for 
plaintiff  in  error. 

Dalrymple  &  Powell  for  defendant  in  error. 

By  the  Court. 

1.  It  was  proper  for  the  assignee  to  ac- 
count in  the  probate  court  for  all  moneys 
which,  came  into. his  hands,  as  Well  the  pro- 
ceeds of  the  attached  property,"  as  other  fonds. 

2.  As  against  the  proceeds  of  the  attached 
property,  expenses  incurred  in  resisting  the  at- 
tachment suit  were  not  proper  allowances. 

3.  Whether  such  expenses  should  be  allowed 
the  assignee  out  of  other  funds  in  his  hands,  de- 
pends on  the  fact  whether  they  were  reasonably 
and  in  good  faith  incurred  for  the  benefit  ai  the 
general  creditors. 

4.  The  expenses  in  preserving  and  selling  the 
attached  property  should  be  paid  out  of  the  pro- 
ceeds of  such  property. 

6.  The  expenses  ( including  commissions),  of 
selling  the  mortgaged  property  should  be  paid 
out  of  the  proceeds  of  the  real  estate  so  mort- 
gaged. 

Judgment  reversed  and  cause  remanded  to 
court  of  common  pleas. 

[This  case  will  appear  in  38  O.  S.] 

FIRE     INSURANCE—'  PREMIUM—    PAY- 
MENT BY   NOTE. 


SUPREME  COURT  OP  OHIO. 


Otis  B.  Littlb, 

V. 

The  Eureka   Fibs    imd   Marine   Inburakce 

Company. 


April  26, 1883. 

a  policy  of  insoranoe,  haying  one  vsar  to  nm,  was  < 
livered  to  the  Insured,  withoat  payment  of  the  prsmlam 
sgreed  on.  In  a  few  days,  the  note  6f  the  Insarsd  at 
riztv  days  wss  sooepted  forthe  preralam,  which  waa  not 
paia  at  maturity,  and  remained  In  the  hands  vf  the  in- 
surer. After  this,  and  within  a  reaaon|ible  time  bafoi^ 
the  loss,  the  insurer  canoelled  the  poUi^,  and  notUltod  the 
parties  Intarested  therein  of  suoh  oanosUatlon,  and  ersd* 
ited  on  the  note,  a  sum  less  than  the  pro  nia  piopoitioo 
of  the  unearned  premium. 
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The  oondiUons  of  the  policy  provided,  thai  It  was  not 
to  he  binding  until  achialpajpnaU  of  thepremiam,  and 
that  the  inan ranee  Uionld  be  terminated  at  the  requeat 
of  the  inaared,  in  whioh  oaae  the  oomnany  waa  vo  retain 
only  the  eoatomanr  abort  ratea  for  the  time  the  policy 
w«i  In  force,  alaotbat  the  oompany  might,  at  ita  option, 
terminate  the  inaaranoe  upon  giying  n<Sice  tothat  efRBct, 
and  tendering  a  pro  rataproportion  of  tbe  piremlam  for 
the  unexpired  term.  Held :  let.  That  by  delivering 
Ihe  policy  without  actual  payment  of  the  premium,  ana 
by  taking  a  note  of  the  aaaured  for  tbe  same,  the  com* 

Emy  waived  the  oondltion  that  the  policy  waa  not  blnd- 
g  unlCM  the  premium  waa  actually  paid.  2d.  On  fail- 
ure of  tbe  aaaured  to  pay  the  note,  the  oompany  might, 
on  ffiving  reaaonable  notice  thereof  .before  the  loaa,  ex- 
ereiie  ita  option  to  cancel  tbe  policy.  8d.  Aa  tbe  note 
w«i  paat  due  and  in  tbe  hauda  of  the  company  at  tbe 
time  of  such  cancellation,  It  waa  not  neceaaary  to  tender 
back  tbe  pro  rata  proportion  of  tbe  unearned  premium 
in  caab,  nor  to  credit  tbe  same  on  the  note.  The  note 
waa  thereafter  subject  to  such  credit. 

Error  to  the  Superior  Court  of  Cincinnati. 

Tbe  action  was  brought  by  Otis  B.  Little  to  re- 
cover under  a  policy  of  insurance,  made  in  the 
name  of  Little,  Carson  &  Bro.,  for  a  loss  by  fire — 
^'loss,  if  any,  payable!to  tlie  Charter  Oak  Life  In- 
sur  ance  Company,  of  Hartford,"  to  whose  rights 
the  plainti£f  claimed  to  be  subrogated. 

The  conclusion  reached  by  the  court  upon  one 
of  the  many  questions  presented,  is  fatal  to  a  re- 
covery; therefore,  such  only  of  the  facts  as  pre- 
sent this  question  will  be  stated . 

May  17, 1869,  the  defendant.  The  Eureka  Fire 
and  Marine  Insurance  Company,  in  considera- 
tion of  a  premium  of  I112.o0,  insured  certain 
property  for  Little,  Carson  &  Bro.,  for  one  year, 
toes,  if  any,  payable  to  the  Charter  Oak  Life  In- 
surance Company. 

The  premium  not  beins  paid  at  tbe  time,  a 
note  was  taken  on  the  26tn  of  May  following,  by 
defendant  for  the  amount,  payable  in  sixty  days 
from  date. 

This  note  was  not  paid  at  maturity,  and  re- 
mained unpaid  in  the  hands  of  the  defendant  at 
the  commencement  of  the  action  and  was  treated 
as  worthless,  The  makers  were,  shortly  after  it 
fell  due,  adjudged  bankrupts,  and  were,  at  the 
time  of  its  maturity  insolvent.  No  ofifer  to  pay 
this  note  was  ever  made. 

Among  the  conditions  of  the  policy  are  these: 

"S.  No  insurance,  whether  original  or  contin- 
ued, shall  be  considered  binding  until  the  aducU 
payment  of  the  premium." 

( The  woros  'actual  payment'  are  italicised 
in  the  policy.) 

''  6.  The  insurance  may  be  terminated  at  anv 
time  at  the  request  of  the  insured,  in  which 
case  the  oompany  shall  retain  only  the  custom- 
ary short  rat^.  for  the  time  this  policy  has  been 
in  force,  and  tne  same  may  at  any  time  be  ter- 
minated at  the  option  of  the  company  on  giving 
notice  to  that  effect,  and  tendering  a  pro  rata 
proportion  of  the  premium  for  the  unexpired 
term  thereof." 

The  note  became  due  July  28th,  1869,  and  on 
the  9th  of  September  following,  the  defendant, 
ia  a  letter  to  Little,  Carson  &  Bro.,  called  their 
attention  to  the  6th  condition  above,  and  noti- 
fied them  that  it  was  in  force,  and  on  the  same 
day  cancelled  the  policy  and  credited  176.00  on 


the  note,  as  the  pro  rata  share  of  the  unearned 
premium  for  the  remainder  of  the  year.  This 
credit  is  some  two  or  three  dollars  less  than  th^ 
pro  rata  proportion  of  the  unearned  premium,  if. 
the  fractions  of  the  months  of  May  and  Septem- 
ber be  not  counted  as  a  month. 

Verbal  notice  of  this  cancellation  was  also 
given  to  all  the  parties  interested  in  this  policy, 
and  in  the  property  insured,  in  a  short  time  there- 
after, and  some  two  months  before  the  loss. 

Upon  this  state  of  facts,  the  court  charged  the 
jury: 

"  That,  if,  after  the  said  insurance  was  effected, 
the  said  William  and  Robert  Carson,  instead  of 
paying  the  premium  due  therefor,  gave  their 
promissory  note,  payable  in  sixty  days,  which 
was  received  by  tne  said  defendants  for  and  on 
account  of  said  premium,  and  was  held  by  them 
until  after  it  became  due,  and  is  now  held  by 
them,  and  was  never  in  any  way  used  b]^  them, 
and  is  now  brought  liere  into  court,  and  if,  after 
the  said  note  became  due,  the  said  William  and 
Robert  Carson,  and  the  other  parties  interested 
in  the  said  insurance,  had  notice  that  the  said 
note  had  not  been  paid  and  neglected  to  pay  the 
same,  and  thereupon,  and  witnin  a  reasonable 
time  before  the  nre,  the  defendants  elected  to 
cancel  the  same,  and  gave  the  said  parties  reasonabk 
notice  before  t^ie  fire  that  the  policy  was  cancelled, 
then  the  plaintiff  cannot  recover." 

Also,  "that  in  case  of  non-payment  of  said 
note,  or  for  any  other  reason,  defendants  elected 
to  end  the  risk,  and  did  so,  nothing  more  was  re- 
quired of  them,  than  to  notify  the  insured  within 
a  reasonable  time  before  the  fire." 

To  reverse  a  judgment  for  defendants  on  the 
foregoing  facts  and  instructions,  is  the  object  of 
the  present  petition  in  error. 

It  is  assumed  for  the  purposes  of  this  case, 
that  the  plaintiff  is  entitled  to  be  subrogated  to 
the  Charter  Oak  Insurance  Co.,  and  to  re- 
cover on  this  policv,  if  the  same  was  not  legally 
terminated  upon  the  loss. 

Johnson,  J. 

This  policy  was  delivered  and  took  effect  May 
17th,  and  by  its  terms  was  good  for  one  year 
unless  sooner  terminated  in  accordance  witn  its 
terms  and  conditions.  On  its  face,  the  premium 
was  payable  in  cash,  and  one  of  the  conditions 
was,  that  "  no  insurance  *  *  *  shall  be  con- 
sidered binding  until  the  actual  payment  of  the 
premium."  By  the  delivery  of  the  policy  with- 
out such  payment,  and  by  taking  a  note  of  the 
insurer,  nine  days  thereafter,  payable  in  sixty 
days,  this  condition  was  waived  and  the  policy 
was  in  force,  notwithstanding  this  condition, 
until  lawfully  cancelled,  under  this  or  some 
other  condition  contained  therein,  or  under  the 
option  reserved  in  the  sixth  condition. 

The  note  not  being  paid,  and  its  makers  being 
insolvent,  the  company,  after  waiting  some 
forty-five  days,  cancelled  the  policy,  and  notified 
the  insured  and  the  Charter  Oak  Co.  and  others 
interested  of  the  fact.  This  was  in  September. 
In  December  the  loss  occurred.  This  policy  was 
good  for  one  year,  unless  terminated  lawfully. 
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The  6th  condition,  provided  that  the  insured 
might  tenninate  the  insurance  at  any  time  on 
request,  in  which  case  the  company  should  re- 
tain onl^  the  customary  short  rates  for  the  time 
the  policy  had  been  in  force.  This  is  an  un- 
qualified right  reserved  to  the  insured  to  termi- 
nate the  policv  at  any  time  during  the  year  for 
any  cause.  Ii  the  premium  had  been  paid  in 
.cash,  the  insurer  would  have  been  compelled  to 
refund  the  unearned  premium,  after  charging 
for  the  time  the  policy  was  in  force  at  the  cus- 
tomary short  rates.  As  a  note  had  been  given, 
and  was  still  in  the  hands  of  the  payee,  tne  in- 
sured could  have  terminated  the  policv.  by  pay- 
ina  or  tendering  the  amount  due,  at  short  rates, 
and  demanding  a  return  of  the  note,  but  as  no 
payment  had  l^n  made,  no  money  had  to  be  re- 
turned by  the  insurer  under  this  clause.  This 
right  to  terminate  the  policy  was  mutual.  The 
company  reserved  the  option  to  at  any  time 
put  an  end  to  the  policy;  Von  giving  notice  to 
that  effect,  and  tendering  a  pro  rata  proportion 
of  the  premium  for  the  unexpired  term  thereof." 
In  case  the  premium  had  been  actually  paid  for 
the  year,  the  pro  rata  share  thereof  from  Septem- 
ber 9th  to  the  end  of  the  year,  must  have  been 
tendered  back  before  this  option  could  be  exer- 
«cised.  In  the  present  case,  no  money  had  ac- 
tually been  paid.  The  company  still  held  a  past 
due  note  for  the  premium,  on  which  there  was 
due  the  amount  earned  to  the  date  of  cancella- 
tion. It  wa^  claimed,  and  the  evidence  tended 
strongly  to  support  that  claim,  that  this  note 
wacr  not  collectible.  The  company  credited  $75 
on  the  note,  being  the  amount  of  the  unearned 
premium,  if  the  pro  rating  is  computed  by 
months,  and  if  the  fraction  of  May,  14  days,  and 
of  September,  9  days,  are  counted  as  a  month,  but 
if  the  pro  rating  is  by  days,  that  amount  is  too 
small  hy  two  or  three  dollars. 

On  this  state  of  (acts,  the  court  in  effect  charged 
that  it  was  not  necessary  to  tender  back  the 
cash  for  the  unearned  premium,  nor  was  the 
right  to  cancel  defeated  by  a  failure  to  credit  the 
exact  amount,  or  indeed  any  amount. 

In  this  we  concur.  The  effect  of  taking  the 
note,  was  to^ive  the  policy  life,  notwithstanding 
the  5th  condition,  but  it  aid  not  divest  the  com- 
pany of  its  right  reserved  in  the  6th  condition  to 
terminate  the  insurance  at  any  time,  on  giving 
notice,  and  in  case  the  premium  had  been 
paid,  tendering  back  the  unearned  proportion 
thereof. 

As  nothing  had  been  paid,  nothing  was  to  be 
tendered  back.  The  only  duty  imposed  on  the 
company,  w  hen  the  premium  had  not  been  paid 
was,  to  give  notice  in  reasonable  time  before  the 
fire. .  This  the  jury  found  was  done. 

The  contract  of  insurance  is  a  contract  of  in- 
demnity upon  the  terms  and  conditions  spec! tied 
in  the  policy.  The  insurer  undertakes  for  com- 
paratively small  premium,  which  good  faith  re- 
quires should  be  paid,  to  guarantee  against  loss 
or  damage,  upon  tl^e  terms  and  conditions  agreed 
upon,  and  upon  none  other.  He  may,  therefore 
justly  insist  upon  the  fulfillm'^pt  o^  ♦hose  terniB. 


W6  cannot  make  a  new  contract  for  the  parties. 
Good  faith  is  the  life  breath  of  the  con ti  act.  The 
payment  of  the  premiums  is  an  essential  ele- 
ment of  the  contract,  to  enable  the  company  to 
meet  its  obligations.  Whatever  may  have  been 
the  right  of  the  company  before  the  maturity  of 
this  note,  to  terminate  the  insurance  for  other 
causes,  we  think  it  clear,  that  after  the  note  be- 
came due  and  was  not  paid,  this  option  might 
be  exercised  upon  giving  reasonable  notice 
thereof  before  the  loss  occurred. 

Again  it  is  said,  the  amount  credited  on  the 
note  was  too  smalL  Concede  this,  the  note  was 
part  due,  and  had  not  been  negotiated.  In  any 
action  brought  thereafter  for  the  earned  pre- 
mium, the  correct  credit  could  haive  been  com- 
puted and  allowied.  This  note  was  subject  to 
such  credit,  in  whoseever  hands  it  should  be 
found. 

Judgment  affirmed. 

[This  case  will  appear  in  38  O.  S.] 


^  *  ♦ 


CONVEYANCE   IN    FRAUD— MORTGAGE- 
ATTACHMENT— EQUITIES. 


SUPREME  COURT  OF  OHIO. 


Shorten  v,  Drake  et  al. 


April  18,  1882. 

1.  Where  a  debtor  parcbaaes  real  estate  and  caoaea  it 
to  be  conveyed  to  bis  wife  in  (rand  of  bia  creditora,  a 
bona  fide  mortgagee  from  the  husband  and  wife,  wiU  not 
be  affected  by  the  fraud. 

2.  The  possession  of  the  husband  and  wife  at  the  tima 
of  taking  the  mortgage  will  not  charge  the  mortgagee 
with  notice  of  the  fraud ;  nor  will  he  be  affected  by  no- 
tice of  levies  made  upon  the  property  aa  that  of  the  hoe- 
band  subsequent  to  the  conveyance  to  the  wife. 

3.  The  le^-y  of  an  order  of  attachment,  in  the  abaeaoe 
of  process  of  garnishment,  has  no  greater  operation  than 
the  levy  of  an  execution. 

4.  where,  in  a  court  of  equity  the  fund  iu  oontro- 
veray  is  held  for  distribution,  and  the  equitiea  of  the  re- 
spective claimants  are  equal  in  point  of  merit,  the  dia- 
tribution  will  be  ordered  according  to  the  maxim,  qui 
prior  est  tempore  potior  eat  jure. 

Error  to  the  District  Court  of  Hamilton 
County. 

Tliis  case  was  before  tHis  court  at  a  former 
term  and  is  reported  in  34  Ohio  State  645,  under 
the  name  of  Shorten  v.  Wbodrow.  In  that  case 
the  judgment  below  was  reversed  and  the  cause 
rjSmanded  for  the  ascertainment  of  the  priorities 
of  liens  upon  the  premises  in  controversy  in  the 
case  and  for  distribution  of  the  proceecfs  of  the 
sale  of  such  premises.  Upon  the  trial  of  the 
case  for  that  purpose,  in  the  superior  court,  upon 
the  answer  and  cross  petition,  and  supplemental 
answer  and  cross  petition  of  Samuel  Shorten 
and  his  amended  answer  and  cross  petition,  the 
answer  of  Alexander  McMillan,  and  Eleanor. 
his  wife,  and  the  amendment  to  their  amendea 
answer  and  cross  petition,  and  the  answer  of 
said  Shorten  thereto,  the  answer  and  croes  peti* 
tion  of  William  S.  Grant,  administrator  of  oam- 
uel  Grant,  deceased,  and  the  proof  and  exhibits 
submitted  by  the.  parties,  in  addition  to  the 
findings  of  fact  reported  in  34  Ohio  State  645^ 
that  court  found :    That  said  Sargent  and  wife 
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oontipued  to  occupy  said  premises  until  the  sale 
in  this  suit;  that  the  judgment  in  favor  of  Sam- 
uel Grant  was  based  on  an  indebtedness  of  said 
Sargent  occurring  prior  to  the  said  conveyance 
to  Drake,  and  that  at  the  time  of  the  making  of 
the  mortgage  hereinafter  mentioned  by  said 
Sargent  and  wife  to  Shorten,  the  said  Shorten 
had  actual  notice  of  the  levying  of  said  execu- 
tion on  said  premises  as  the  property  of  said 
Sargent;  that  the  order  of  attachment  in  the 
suit  of  McMillan  and  wife  against  said  Sargent, 
was  grounded  on  the  statement  verified  by  affi- 
davit,, that  Samuel  A.  Sargent  had  property  and 
rights  which  he  concealed  for  the  purpose  of  de- 
frauding his  creditors,  and  that  the  inoebtedness 
in  said  action  sued  upon  arose  and  was  a  subsist- 
ing cause  of  action  in  1864.  At  the  time  of  the 
n^aking  of  the  mortgage  by  Sargent  and  wife 
to  Shorten,  hereinafter  mentioned,  the  said 
Shorten  had  actual  notice  of  the  levying  of  said 
attachment  on  said  premises,  as  the  property  of 
said  Sargent.  And  as  to  the  Sargent  mortgage 
that  court  found  as  follows : 

That  on  the  4th  day  of  January,  1872,  the  said 
Sargent  and  wife  executed,  in  due  form  of  law, 
a  mortgage  deed  to  Samuel  Shorten  of  the  prem- 
ises in  controversy  to  secure  the  payment  of  a 
debttherein  mentioned,  which  said  mortgage  was 
recorded  on  the  day  lost  mentioned;  that  at  the  time 
of  the  giving  of  said  mortgage  the  said  Shorten  was 
the  owner  of  certain  promissory  notes  given  to 
him  by  the  said  Sargent  for  money  loaned  to 
him  by  the  said  Shorten;  that  on  giving  of  said 
mortgage  the  said  Shorten  surrendered  said 
notes  to  said  Sargent  and  received  in  lieu 
thereof,  from  said  Sargent,  the  notes  described 
in  said  mortgage;  that  at  the  time  of  the  mak- 
ing of  said  mortgage  the  notes,  first  held  by 
said  Shorten,  were  duq  and  the  amount  dut? 
thereon  was  the  full  amount  mentioned  in  said 
mortgage, .and  that  by  the  giving  of  said  mort- 
gage to  said  Siiorten  the  time  for  the  payment 
of  the  amount  due,  from  the  said  Sargent  to  the 
said  Shorten,  was  extended  by  the  said  Shorten, 
and  that  at  the  time  of  receiving*  the  mortgage 
said  Shorten  did  not  in  fact  have  notice,  that 
said  conveyance  from  Clarke  to  Drake '  was 
made  or  received  in  the  manner  and  with  the 
purpose  and  intent  therein  set  forth,  but  that 
the  said  Shorten  at  the  time  of  the  taking  of 
fliaid  mortgage  deed  believed  Mrs.  Sargent  to  be 
the  bona  fide  owner  of  said  premises  descri})ed 
in  said  mortgage  deed. 

As  conclusion  of  law  from  the  facts,  the  su- 
perior court  found,  that  McMillan  and  wife^  by 
reason  of  said  attachment  acquired  a  lien  on  the 
premises  in  controversy  prior  to  the  claims  of 
ftll  other  defendants  except  Steele,  who  was  a 

Srior  lien  holder,  and  ordered  that  the  unpaid 
,  alance  of  the  proceeds  of  the  sale  of  the  prem^ 
ises  be  distributed  as  follows :  1st.  To  the  pay- 
ment of  the  unpaid  costs;  2nd.  To  Steele  the 
sum  of  $1,500,  with  interest  from  October  27, 
1^873;  3d.  The  remainder  to  McMillan  and 
wife. 

On  error  to  the  district  court,  that  court  af- 


firmed the  judgment  of  the  saperiur  court^  as 
to  Shorten/  and  ^^^veised  it  .?  to  William 
Grant,  and  ordered  that  oUt  of  the  proceeds  of 
the  property  there  be  paid,  1st.  All  unpaid 
costs  except  those  adjudged  against  Samuel 
Shorten.  2nd.  To  the  payment  of  the  judg- 
ment in  favor  of  George  W.  Steele.  8rd.  To 
William  Grant  the  amount  of  his  judgment. 
4th.  The  balance  to  Alexander  McMillan  and 
wife. 

This  proceeding  is  on  the  petition  in  error  of 
Samuel  Shorten  and  the  cross-petition  of  Alex- 
ander McMillan  and  wife,  prosecuted  to  obtain 
the  reversal  of  the  judgment  of  the  district 
court. 

White,  J. 

This  case  wa^  before  this  court  at  a  former 
term,  and  is  reported  in  34  Ohio  S.  645.  It  was 
then  held  that  the  conveyance  from  Clark  to 
Drake,  and  the  subsequent  one  from  Drake  to  Mrs. 
Sargent  are  not  within  the  operation  of  Sec.  17 
of  the  act  regulating  the  mode  of  administering 
assignments  in  trust  for  the  benefit  of  creditors, 
as  amended  February  12, 1863.  S.  <&  S.  397;  1 
Sayler  364.  The  judgment  of  the  court  below 
was  reversed  and  the  cause  remanded  for  distri- 
bution of  the  proceeds  of  the  sale  of  the  prop- 
erty. 

The  question  now  before  the  court  is  as  to  the 
respective  rights  on  distribution  of  Grant,  a 
judgment  creditor,  whose  judgment  was  recov- 
ered March  8,  1870,  and  execution  levied  April 
12th,  following;  McMillan  and  wife,  attach- 
ment creditors,  whose  attachment  was  levied 
May  27,  1870;  and  Shorten,  a  mortgagee,  whose 
mortgage  was  executed  by  Sargent  and  wife 
January  4,  1872,  and  recorded  the  same  day. 

1.  As  to  the  priority  of  the  mortgage.  At 
the  time  of  taking  the  mortgage  the  legal  title 
was  held  by  Mr,  Sargent,  and  the  findings  show 
that  the  mortgagee  had  no  notice  of  any  fraud 
or  infirmity  in  it.  The  mortgage  is  supported 
b}'  a  valuable  consideration  passing  at  the  time 
of  its  execution,  and  the  mortgagee  took  it,  as  is 
said  in  the  finding,  believing  "Mr.  Sargent  to 
be  tho  Ijona  fide  owner  of  said  premises  described 
in  said  mortgage." 

The  mortgagee  therefore  stands  on  the  footing 
of  a  bona  fide  purchaser  for  value  of  the  legal  title, 
and  is  entitled  to  be  protected  as  such. 

This  position  of  the  mortgagee  is  sought  to  be 
ipapugned  on  two  grounds;  (1)  that  Sargent,  the 
judgment  debtor,  wa<)  in  possession  at  the  date 
of  the  mortgage,  and  that  the  mortgagee  was 
chargeable  with  notice  of  such  possession;  (2) 
that  he  had  notice  of  the  levies  of  the  execution 
and  of  the  attachment. 

As  to  the  first  ground.  The  possession  of 
Sargent  was  not  adverse  to  the  title  in  h  .s  wife, 
but  consistent  with  it,  and  in  the  absence  of 
^raud,  his  possession  was  referable  to  his  mari- 
tal rights  m  her  property.  The  notice  cf  posses- 
sion with  which  the  mortgagee  was  chargeable 
was  the  possession  as  it  existed  at  the  time  of 
taking  his  mortgage,  and  not  as  it  may  have  ex- 
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isted  anterior  to  the  conveyance  to  Mrs.  Sar- 
gent. 

As  to  the  second  ground.  The  execution  and 
the  attachment  were  not  against  Mrs.  Sargent, 
in  whom  was  vested  the  legal  title,  but  against 
her  husband,  a  stranger  to  toe  title,  except  as  re- 
specti^  his  possession  m  his  marital  rieht,  which, 
under  the  Statute  concerning  the  rights  of  mar- 
ried women,  was  not  subject  to  be  taken  in  pay- 
ment of  his  debts.  The  levies  were  subsequent 
to  the  conveyance*  to  the  wife  and  could  not  af- 
fect a  bona  fide  purchaser  or  mortgagee  under 
such  conveyance. 

2.  After  satisfying  the  mortgage,  the  remain- 
ing question  is  as  to  the  priority  Between  the  ex- 
ecution and  the  attachment. 

In  the  first  place  it  may  be  remarked  that  no 
question  arises  as  to  what  rights  may  be  acquired 
by  the  creditor  under  the  process  of  Karnishment 
in  the  proceeding  in  attachment.  No  such  pro- 
cess was  had  in  the  present  case.  The  levyi  of 
the  attachment  like  that  of  the  execution  was 
made  as  upon  (he  lands  and  tenements  of  the 
debtor ;  and  where  the  attachment  is  thus  exe- 
cuted, its  operation  is  no  greater,  in  out  opinion, 
than  the  lev^  of  an  execution.  It  has  the  like 
effect  before  judgment  that  an  execution  has  af- 
terjudgment. 

The  present  suit  is  in  equity. 

The  fund  in  controversy  was  raised  by  a  sale 
made  in  a  court  of  equity,  and  is  now  held  for 
distribution  upon  the  principles  by  which  such 
courts  are  governed.  The  only  parties  that  can 
be  supposed  to  have  any  interest  in  the  distribu- 
tion are  the  execution  and  the  attachment  cred- 
itors, the  debtor  and  his  wife.  The  title  of  the 
wife  is  held  in  fraud  of  the  rights  of  the  credit- 
ors; hence  cannot  be  set  up  to  defeat  those 
rights.  In  equity,  as  against  tnese  creditors,  she 
stands  on  the  same  footing  as  though  her  title 
had  not  been  acquired.  The  debtor  himself  can 
of  course  assert  no  claim  to  the  fund,  neither  as 
against  his  wife  nor  the  creditors.  The  ques- 
tion then  simply  is  as  to  the  respective  rights  of 
the  execution  creditor  and  the  ereditors  in  the  at- 
tachment. Their  equities  are  equal  in  point  of 
merit;  and  where  the  equities  are  equal,  the  law  or 
analogy  of  Uw  will  prevail.  Tne  maxim  in 
such  case  is,  qui  prior  eat  tempore^  potior  eU  jure. 

In  Adams'  Equity  (p  162),  it  is  said:  "If 
there  be  no  legal  right,  or,  in  respnect  of  equita- 
ble subject  matter,  no  perfect  equitable  rient  in 
any  of  the  claimants,  as.  for  example,  if  tne  es- 
tate be  still  outstanding  in  the  original  owner, 
or  in  some  third  person  not  constituted  a  trustee 
for  any  claimatit  individuidly,  the  claims  will 
be  satisfied  in  the  order  of  date." 

In  Brewster  v.  Power  (10  Paige,  662),  the 
application  of  the  principle  is  thus  declared: 
"Where  there  is  a  resulting  trust  in  favor  of  the 
creditors  of  the  person  who  pays  the  considera- 
tion for  real  estate  and  takes  a  conveyance  in 
the  name  of  another,  in  fraud  of  their  rights,  it 
seems  -that  a  judgment  recovered  by  one  of  such 
creditors  is  in  equity  a  lien  upon  such  real  es- 
tate, except  as  against  bona  6de  purchasers  with- 


out notice;  although  such  estate  cannot  be  sold 
under  an  execution  upon  the  judgment."  The 
same  principle  is  applied  in  Lynch,  et.  aL  «.  The 
Utica  Insurance  Company,  18  Wend.  236,  253. 

In  the  present  case,  the  equities  of  the  credit- 
ors were  perfect  against  Mrs.  Sargent  to  have 
the  property  subjected  to  the  i>ayment  of  their 
judgments:  and  they  were  entitled  to  share  in 
the  proceeas  acoordig  to  the*dates  at  which  their 
respective  equities  accrued. 

Judgment  reversed  and  distribution  ordered 
in  accordance  with  the  foregoing  opinion. 

[This  case  will  appear  in  38  O.  S.] 


♦  • » 


CRIMINAL    LAW— OBSTRUCTING   PUBLIC 

ROAD. 


COURT  OP  APPEALS  OP  KENTUCKY. 


Cincinnati  Southern  R.  R.  Co. 
Commonwealth. 


Pebruary  28, 1882. 
The  offence  of  obstructing  a  public  nmd  Is  oommitted 
wiien,  by  actual  obstruction  or  impediment,  the  road  to 
rendered  by  any  person  inconvenient  or  dangerous  to 
pass.  It  is  not  necessaiy  that  any  sctual  injury  be  suf- 
feerd  by  any  person. 

iDdictment  for  public  nuisance.  The  particu- 
lar circumetances  of  the  offence  charged  in  the 
indictment  are,  that  the  defendant  aid,  on  Oc- 
tober 16, 1880,  unlawfully  obstruct  a  public  road 
in  Mercer  County,  at  a  point  where  it  crosBes 
the  Cincinnati  S[>uthem  Railway,  by  leaving  a 
hand-car  upon  said  road,- and  hanging  apon  said 
car  buckets  and  clothing,  by  reason  or  which, 
and  the  location  of  said  car  upon  the  road,  the 
horses  of  people  using  and  passing  upon  the  road 
were  frightened,  and  the  lives  oTpersons  endan- 
gered, and  the  road  obstructed.  The  defendant 
appealed. 

Lbwis,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said :  ''  Public  or  common  nuisanoes,"  as 
defined  by  Blackstone,  "are  a  species  of  oflbnces 
against  public  order  and  economical  regimen  of 
the  state ;  being  either  the  doing  <rf  a  thing,  to 
the  annoyance  of  all  t)ie  king's  subjects,  or  the 
neglecting  to  do  a  thing,  which  the  oommoo 
good  required.  ♦  ♦  ♦  Of  this  nature,  an  an- 
noyance in  highways,  bridges,  or  public  rivers^ 
by  rendering  the  same  inconvenient  or  danger- 
ous to  pass,  either  positively,  by  actual  dbstmo- 
tion,  or  negatively,  by  want  of  reparation."  A 
public  road  is  a  wav  established  and  adopted  by 
proper  authority  K>r  the  use  of  the  puUic,  and 
over  which  every  person  has  a  right  to  pass,  and 
to  use,  for  all  purposes  of  travel  or  transporta- 
tion, to  which  it  is  adapted  and  devoted.  **  And 
though  any  temporary  use  ofa  highway  or  street, 
that  is  renderea  absolutely  necessarr  from  the 
necessities  of  trade  or  erection  of  builainss,  that 
do  not  unnecessarily  or  unreasonably  <M)6tmet 
the  same,  is  lawful,  and  temporarv  olwtractioos, 
arising  from  accidental  causes,  do  not  render  a 
person  liable  for  a  nuisance,  provided  no  unrea- 
sonable or  unnecessary  delay  is  permitted ;  still 
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BO  cause  whatever  will  justify  any  unreasonable 
use  of  a  public  road  or  street."  Wood  on  Law  of 
Nuisance,  |  258.    To  secure  the  full  use  and  en- 

J'oyment  of  a  public  road,  it  is  necessary  that  it 
>e  always  open  and  unobstructed.    The  oflfence 
of  obstructing  it  is  not,  therefore,  determined 

necessarily  by  the  length  of  time  the  thing  that 

worketh  hurt,  inconvenience,  or  damage  to  the 
public  continues,  or  by  the  number  of  times  it 
may  be  repeated ;  nor  is  it  necessary,  in  order  to 
constitute  t^e  offence,  that  actual  injury  be  suf- 
fered by  an^  person.  It  is  no  more  necessary 
that  a  public  road  shall  be  repeatedly,  continu- 
ously, or  habitually  obstructed  by  a  person,  to 
lender  him  guilty  of  the  offence  of  a  public  nui* 
fiance,  than  that  any  other  violation  of  law  shall 
be.  in  order  to  niake  the  oifenc^  complete.  But, 
subject  to  the  exemptions  arising  from  absolute 
necessity  and  accidental  causes  before  mentioned, 
the  offence  is  committed  where,  by  actual  ob- 
struction or  impediment,  a  public  road  is  ren- 
dered by  any  person  inconvenient  or  dangerous 
to  pass. 

To  secure  the  reasonable  and  proper  use  and 
enjoyment  of   the  public  road  by  the  public, 
and  of  the  railroaa  by  its  owners,  each  must  be 
required  to  observe  the  maxim  of  law,  that  every 
person  is  restricted  against  using  his  property 
to  the  prejudice  of  others.    And,  as  it  is  plain 
that  the  railroad  and  the  public  road  cannot,  at 
the  crossing  place,  both  be  occupied  and  used  at 
the  same  time,  even  partially,  the  law,  for  man- 
ifest reasons,  makes  it  Ihe  duty  of  persons  travel- 
ing ui)on  the  public  road  to  stop  until  an  ap- 
proaching train  or  car  passes  that  point.    But 
the  public,  on  the  other  hand,  is  entitled  to  the 
unobstructed  use  of  the  public  road  at  the  cross- 
ing place,  when  it  is  not  actually  occupied,  or 
about  to  be  occupied  by  moving  trains  or  cars. 
To  concede  to  the  owners  of  railways  the  right 
to  stop  their  trains  or  cars  at  the  place  the  pub- 
lic road  crosses  the  railroad,  would  not  merely 
Tender  the  latter  inconvenient  and  dangerous, 
but,  in  many  cases,  useless.    Not  even  business 
necessities  will  authorize  the  owners  of  railroads 
thus  to  obstruct  the  public  roads.    In  this  case 
the  hand-car  appears  to  have  been  stopped  and 
left  stationary  at  the  crossing  place,  and  was  an 
actual  impediment  and  obstruction  of  the  public 
road,  and  as  such  obstruction  was  intentionally 
created,  and  did  not  arise  from  accidental  causes, 
the  offence  of  the  public  nuisance  was  complete. 

Judgment  affirmed. 

FIRE  INSURA-NCE. 


SUPREME  COURT  OP  IOWA. 


HowBR  V.  State  Ins.  Co. 


April  18, 1882. 

Where  a  policy  of  insnranoe  against  fire  was  taken  out 
t>n  a  stock  of  goods  by  tlie  owner  under  a  policy  which 

Srovided  that^*  if,  without  written  consent  oereon,  there 
I  any  prior  or  subsequent  insurance,  •  •  •  this 
policy  shall  be  void,"  and  the  agent  of  the  company 
giyes  his  oral  consent  that  additional  insurance  may  be 


taken,  and  the  goods  are  subsequently  sold  to  plaintiff, 
to  whom  is  also  assigned  the  policy  of  insurance,  with 
the  consent  of  the  insurance  company,  such  assignment 
does  not  ^rrv  with  it  the  oral  consent  of  the  insurance 
agent  that  the  original  owner  misht  increase  the  risk, 
although  made  to  plaintiff  personuly,  he  being  at  the 
tiime  the  agent  of  the  insurer. 

Appeal  from  Webster  Circuit  Court. 

Action  upon  a  policy  of  insurance  upon  a 
stock  of  ffoods.  The  policy  was  issued  to  one 
Nicholas  Mower,  who  was  at  the  time  of  its  is- 
suance the  owner  of  the  goods.  Afterwards 
Nicholas  sold  the  goods  tothe^plaintiff,  and  with 
the  consent  of  the  company  assigned  to  hini  the 
policy  in  suit.  In  the  policy  is  a  condition 
against  other  insurance.  The  condition  is  in 
these  words:  "If,  without  written  consent 
hereon,  there  is  any  prior  or  subsequent  insur- 
ance, *  *  *  this  policy  shall  be  void."  Af- 
ter the  assignment  of  the  policjr  by  Nicholas  to 
the  plaintiff,  the  latter  obtained  in  another  com- 
pany additional  insurance  in  the  sum  of  $300, 
and  within  a  month  thereafter  the  goods  were 
burned.  No  consent  of  the  defendant  company 
to  the  subsequent  insurance  was  indorsed  upon 
the  policy.  The  defendant  for  answer  avers 
that  the  obtaining  of  the  subseouent  insurance 
was  a  violation  of  the  policy.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  ren- 
dered for  the  plaintiff.    The  defendant  appeals. 

Adams,  J. 

The  plaintiff  contends  that  notwithstanding 
the  fact  that  he  obtained  additional  insurance, 
and  without  the   written  consent  of  the  com- 

{)any  indorsed  upon  the  policy,  it  was  not  vio- 
ated.    He  claims  that  the  company's  agent  gave 
him  permission  orally  to  have  additional  insur- 
ance, and  that,  that  is  sufficient.    The  policy  was 
issued  at  Port  Dodge.    The  conopany^s  agent  at 
that  place  was  one  Beecher.     The  permission 
relied  upon,  if  given,  was  given  by  Beecher. 
The  company  insists  that  Beecher  was  merely 
authorized  to  receive  and  forward  applications, 
and  had  no  power  to  give  such  permission.    Some 
evidence  was  introduced  upon  tn  is  point.  We  shall 
not  consider  it,  because  in  the  view  which  we  take 
it    is   unnecessary.    For    the    purposes   of  the 
opinion  it  ma^r  be  conceded  that  beecher  had 
the  power  to  give  the  permission.    A  question 
is  raised  as  to  the  admissibility  of  the  evidence 
introduced  to  prove  that  Beecher  gave  the  per- 
mission.   The   decision  must  turn  upon  tnat 
question.    Before  proceeding  to  consider  it  we 
will    state  a  few    additional    facts   concerning 
which  there  is  no  controversy     The  policy  was 
issued  in  February,  1880.    It  was  obtained  by 
the  plaintiff  as  the  aeent  of  the  insured,  the 
owner   of  the    goods,    Nicholas    Hower.      The 
plaintiff  was  at  that  time  in  charge  of  the  goods 
as   the   agent   of  Nicholas.    In  August  of  the 
same  year  the  plaintiff  purchased  the  goods  of 
Nicholas  and  took  an  assignment  of  the  policy. 
The  additional  insurance  waa  obtained  in  De- 
cember of  the  same  year.    The  oral  permission 
relied  upon,  if  given,  was  given  before  the  sale 
of  the  goods  and  assignment  of  the  policy  to 
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the  plaintiff,  and  while  he  was*  Acting  merely  as 
the  agent  of  the  insured. 

The  evidence  introduced j  the  admissibility  of 
which  is  drawn  in  (question,  consisted  of  the 
testimony  of  the  plaintiff  in  Regard  to  What 
Beecher  said  as  constituting  the  alleged  permis- 
sion. The  plaintiff  testifieo,  against  the  defend- 
ant's ol^ection,  that  at  the  time  the  policy  was 
issued  Beecher  said  to  him,  speaking  of  tne  in- 
surance, ''You  can  increase  it  at  anytime.''  He 
also  testified,  against  the  defendant's  obiection, 
that  sub6equently,^in  June,  he  informed  Beecher 
that  he  wanted  $300  additional  insurance,  and 
Beecher  said,  '*  Go  and  take  it."  The  defendant 
insists  that  this  evidence  is  immaterial,  and 
ought  not  to  have  been  admitted,  and  we  have 
to  say  that  we  think  that  the  defendant's  posi- 
tion IS  well  taken.  If  there  was  anv  permission 
given  to  the  plaintiff  to  obtain  additional  in- 
surance, it  was  given  him  as  the  agent  of  the 
insured.  The  plaintiff  could  not  obtain  addi- 
tional insurance  for  himself  at  that  time  because 
he  had  no  insurance  to  which  other  insurance 
could  be  ad'lod.  Besides,  he  had  no  insurable 
interest  in  the  goods  upon  which  insurance 
could  be  affected. 

The  plaintiff  doubtless  supposed  that  if,  as 
agent,  he  was  i>ermitted  to  obtain  additional 
insurance  for  his  principal  before  the  assign- 
ment, be  was,  after  the  assignmen,t  permitted 
to  obtain  additional  insurance  for  himself.  But 
we  cannot  so  bold.  The  objection,  where  there 
is  any,  to  additional  insurance  arises  by  reason 
of  what  is  called  the  morftl  hazard,  and  the 
moral  hazard  depends  mainly  upon  the  charac- 
ter' of  the  insured.  The  defendant,  we  can 
conceive,  might  be  willing  that  Nicholas  Hower 
should  have  additional  insurance,^  and  not  be 
willing  that  his  assignee,  the  plaintiff^  should. 
The  plaintiff.  conten(&,  however,  that  the  per-' 
naission  was  actually  given  to  him!.  His  posi- 
tion is  that  when  he  took  an  assignment  of  the 
policy  he  tbok  the  permission  with  it;  or;  in 
other  words,  that  the  permission,  though  oral, 
ran  with  the  policy.  No  authority  is  cited  in 
support  of  such  position,  and  none,  we  think, 
can  be  found,  nor  are  we  able  to  discover  any 
principle  which  would  justify  such  a  ruling. 

Incur  opinion  the  court  erred  in  admitting 
the  evidence,  and  the  judgment  must  be  re- 
versed. 


» <  • 


INJUNCTION— MALICIOUS   ERECTION   OP 

STRUCTURE. 


SUPREME  COURT  OP  ERRORS  OP  CON- 

NECTICUT. 


Gallagher  v.  Doixie. 


The  statate  (Oen.  Stat.  tit.  19,  c.  17  p. 9.  {  4)  provides  tbat 
an  injunction  may  be  fcrimted  against  the  malicious  erec- 
tion bv  any  owner  or  lessee  of  land  of  any  structure  in- 
tended to  injure  and  annoy  an  adjoining  proprietor.  Heldf 
that  under  the  statute  the  malicious  quality  of  the  act 
must  be  the  predominant  one,  and  give  it  character,  and 
that  the  question  whether  a  strucuire  was  maUdously 


erected  |s  to  be  determined  rather  by  its  oharaeter,  loca- 
tion, and  use,  than  by  an  inquiry  into  the  motive  of 
the  person  erecting  it. 

This  is  a  petition  for  an  injunction  under  the 
statute  (Gen.  Stat.  p.  477,  §  4),  which  j^Tovides 
that  "  an  injunction  may  be  granted  against  the 
malicious  erection  by  an  owner  or  lessee  of  land 
of  any  structure  upon  it  intended  to  annoy  i|,pd 
injure  any  proprietor  of  adjacent  land  in  respect 
to  his  use  or  disposition  of  the  same."  The 
structure  which  it  is  sought  to  enjoin  the  defend- 
ants against  erecting  is  a  show-case  in  front  of 
their  store  and  upon  their  own  premises,  bat  to 
be  so  placed  as  to  obstruct-  a  side  window  in  the 

Elaintiff 's  store,  which  store  projects  several  feet 
eyond  that  occupied  by  the  defendants,  and  thus 
has  space  for  a  side  window  looking  out  upon 
the  platform  constructed  from  the  front  of  the 
defendants'  store  to  the  street  line.  This  side 
window  is  upon  the  line  between  the  premises 
of  the  two  parties,  and  serves  the  occupant  of 
the  plaintiff's  store  both  for  light  and  tor  the 
display  of  his  goods.  It  was  found  that  the  ob- 
ject of  the  defendants  in  procuring  the  show-case 
was  t)yo-fdd :  first,  to  display  their  own  goods  to 
the  best  advantage;  and 'second,  to  prevent  the 
public  from  seeing  the  goods  of  the  occupant  of 
the  plaintiff's  store  .throtigh  his  side  window. 
The  finding  below  was  for  defendants,  i^d 
plaintiff  brought  the  record  up  by  motion  in 
error. 

LooMfs,  J. 

It  was  the  right  of  the  defendants,  and  the  exer- 
cise ot  therightcould  not  be  regarded  asunreason- 
able,  to  occupy  the  space  between  the  front  of  their 
store  and  the  street  line  in  the  way  most  advant- 
ageous to  their  business.    They  were  under  no 
obligation  to  consult  the  interests  of  an  adioin- 
ing  proprietor.    So  far  as  he  was  availing  him- 
self of  the  open  space  to  secure  to  himself  more 
light  by  a  window  looking  out  upon  it,  or  an  op- 
portunitv  to  display  hisgooidsby  exposing  them  m 
the  window,  he  was  availing  himself  of  an  op» 
portuitity  that  he  held,  and  must  have  known 
that  he    held,    by    mere     sufferance,    for     the 
defendants'    store     could     at    any  time    have 
been  built  out  in  front  up  to  the  street  line,  and 
so  as  completely  to  darken  his  side  window, 
with  no  invasion  of  his  rights  and  no  ground  of 
complaint  on  his  part.      If  possibly  a  building 
line  established  oy  the  city  would  have   pre- 
vented them  from  building  out  to  the  street  line, 
the  mere  fact  that  *the  plaintiff's  buildias  was 
erected  before  the  building  line  was  estabiished 
was  cue  that  gave  him  no  rights  against  the  de- 
fendants as  to  the  open  space  ip.  front  of  their 
premises.    What  they  might  havddone  so  efiect- 
ually  by  building  out  over  this  space  they  had 
an  equal  right  to  do  in  any  other  mode  no  more 
injurious  to  the  adjoining,  proprietor.    We  can- 
not See  why.  they  might  not  reasonably  do  it  in 
the  mode  which  they  adopted.    But  it  is  claimed 
that  the  whole  character  of  the  act  as  tor  its'le- 
gality  is  changed  by  the  fact  that  an  element  of 
malice  went  into  it.     And  this  brines  as  to  the 
difficult  question  where  the  Hike  shiul  be  drawn 
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between  structures  that  are  useful  and  proper  in 
themselves,  but  into  the  erection  of  which  a  sub- 
ordinate malicious  motive  enters,  and  those 
where  the  malicious  intent  is  the  leading  feature 
of  the  act,  and  the  possible  usefulness  of  the 
structure  a  mere  inciaent. 

The  only  case  in  which  this  statute  has  come 
up  for  construction  is  that  of  Harbison  v.  White, 
4o  Conn.  106,  in  which  it  was  held  that  a  coarse 
structure  erected  for  the  malicious  purpose  of 
darkening  the  windows  of  a  neighbor  fell  within 
the  intent  of  the  statute,  although  it  might 
serve  as  a  useful  purpose  in  screening  the  de- 
ants'  premises  from  observation.  Here  the  ma- 
licious purpose  was  altogether  the  predominant 
one',  and  tne  usefulness  of  the  structure  very 
limited  and  merely  incidental.  In  the  present 
case  these  conditions  are  reversed,  and  it  is 
found  that  the  primary  purpose  was  the  reason- 
able and  proper  one  of  displaying  the  defend- 
ants' goods,  while  the  malicious  part  of  the  mo- 
tive was  secondary.  While  we  are  not  prepared 
to  sav  that  this  relation  of  the  two  motives 
should  always  determine  the  court  against  the 

{^ranting  of  an  injunction,  and  the  opposite  re- 
ation  in  favor  of  granting  one,'  yet  we  regard 
the  pred'^minance  of  the  malicious  motive  as 
generally  essential  to  a  case  in  which  the  court 
will  think  itseK  justified  in  interfering.      The 
statute  speaks  of  the  structure  intended  asa  "ma- 
licious erection,"  and  one  the  intent  of  which  is 
"  to  annoy  and  injure  any  proprietor  of  adjacent 
land."     We  think  we  do  not  go  too  far  in  saying 
that  this  malicious  intent  must  be  so  predomi- 
nating as  a  motive  as  to  give  character  to  the 
structure.     It  must  be  so  manifest  and  positive 
that  the  real  usefulness  of  the  structure  will  be 
as  manifestly  subordinate  and  incidental.    The 
law  regards  with  jealousy  all  attempts  to  limit 
theuse  to  which  aman  may  put  his  own  property. 
This  right  to  use  is  always  subject  to  the  whole- 
some limitation  of  the  common  law,  that  every 
one  must  so  use  his  own  property  as  not  to  in- 
jure another's,  aild  the  person  who  violates  this 
rule  is  liable  to  the  person  injured  whether  he 
has  any  malicious  intent  or  not ;   but  here  the 
new  principle  is  introduced,  that  the  land-owner 
may  erect   no  structure  on  his  own   premises, 
however  lawful  it  would  otherwise  be,  if  he  does 
it  maliciously,  with  intent  to  annoy  his  neigh- 
bor.    The  common  law  has  always  regarded  the 
existence  of  malice  in  the  exercise  or  pursuit  of 
one's  legal  rights  as  of  no  consequence,  just  as  its 
absence  is  of  no  consequence  in  the  cases  of  in- 
jury caused  by  wrongful  acts.    The  inquiry  into 
ana  adjudication  upon  a  man's  motives  has  al- 
ways  been  regarded  as  beyond  the  domain  of 
civil  jurisprudence,  which  resorts  to  presump- 
tions of  malice  from  a  party's  acts  instead  of  in- 
quiring   into  the  real  inner  workings  of  his 
mind.     When,  therefore,  we  inquire  how  far  a 
man  was  actuated  by  malice  in  erecting  a  struc- 
ture on  his  own  land,  we  are  inquiring  after 
something  that  it  will  always  be  very  dimcultto 
ascertain,  unless  we  adopt,  as  in  other  cases  where 
the  courts  inquire  after  malice,  a  presumption  of 


malice  from  the  act  done.  And  in  this  view  of 
the  matter  we  think  no  rule  can  be  laid  down 
that  is  on  the  whole  more  easy  of  application, 
and  more  likely  to  be  correct  in  its  application^ 
than  that  the  structure  intended  by  tne  statute 
must  be  one  which  from  its  character,  or  loca- 
tion, or  use,  must  strike  an  ordinary  beholder  as 
manifestly  erected  with  a  leading  purpose  to 
annoy  the  adjoining  owner  or  occupant  in  his 
use  of  his  premises.  If  the  defendant  has  erected 
a  house  or  block  on  his  own  land  so  close  to  the 
dividing  line  between  his  lot  and  his  neighbor's 
as  to  darken  the  side  windows  of  his  neighbor's- 
house,  no  one  would  say  that  he  had  done  a 
thing  that  was  mainly  intended  to  annoy  his 
neighbor,  and  yet  in  his  heart  there  may  nave 
been  a  malicious  delight  at  the  damage  ne  was 
doing  his  neighbor.  In  such  a  case  the  obvious 
propriety  of  such  an  erection  should  determine 
the  question  in  favor  of  the  party  making  it, 
without  putting  him  under  oath  as  to  his  mo- 
tives. In  the  same  way,  if  a  land  owner  should 
locate  a  privy  or  pig-sty  directly  on  his  line,  and 
as  close  as  possible  to  the  near  parlor  windows  of 
his  neighbor,  or  should  erect  a  rough  screen  of 
boards  before  his  windows  to  darken*  them, 
the  very  character  and  location  of  the  structures 
would  strike  every  beholder  as  decisive  evidence 
of  an  intent  to  annoy,  and  of  this  intent  as  an 
entirely  predominant  one  ;  and  a  court  might, 
very  properly  so  determine  without*  leaving  the 
cas6  to  rest  on  proof,  generally  the  party's  owa 
oath,  that  there  was  no  malice  in  the  case. 
No  error. 


#  • » 


IS  A  LUNATIC   LIABLE  FOR  SLANDER? 


A  writer  in  the  current  number  of  the  Amerir 
can  Lam  RevieWy  in  a  notice  of  Odgers  on  Libel 
and  Slander,  remarks :  "  We  pass  by  the  state- 
ment that 'even  a  lunatic  is  liable  for  a  libel,' 
with  simply  advising  any  on6  who  is  disposed, 
to  accept  it  to  examine  the  authorities."  The 
statement  is  startling,  for  the  natural  reflection, 
is  that  a  lunatic  is  incapable  of  the  malice  which 
is  an  essential  of  the  onense. 

Odgers  says  (Lib.  and  Slander,  363):  "Lu- 
nacy is  in  England  no  defense  to  an  action  for 
slander  or  libel.  Per  Kelly,  C.  B.,  in  Mordaunt 
t2.  Mordaunt,  39  L.  J.  Prob.  and  Mat.  59.  In 
America,  however,  insanity  at  the  time  of  speak- 
ing the  words  is  considered  a  defense,  *where  the 
derangement  i^  great  and  notorious,  so  that  the 
speaking  the  words  could  produce  no  effect  on  the 
hearer^,'  because  then  4t  is  manifest  no  damage 
would  be  incurred.'  But  where  the  degree  of  in- 
sanity is  slight,  or  not  uniform,  there  evidence 
of  it  is  only,  admissible  in  mitigation  of  dam- 
ages." Citing  Dickinson  v.  Barber,  9  Mass.  218 ; 
leates  v.  Reed,  4  Black.  463 ;  Horner  v^ Mar- 
shall's Admx.,  6  Munf.  466.  ' 

The  citation  from  Mordaunt  v.  Mordaunt  is  en- 
tirely obiter^  and  a  mere  casual  remark  in  the 
course  of  the  argument.  The  question  was 
whether  lunacy  was  a  defense  to  an  actidn  of 
divorce,  and  counsel  in  arguing  said  a  lunatic  ia 
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liable  to  an  action  for  faioe  representation,  and 
Kelly,  C.  B.,  interrupted  to  say,  ''and  also  for  a 
libel."  This  is  the  only  authority  cited  to  this 
doctrine  in  the  text-books,  and  the  only  one  we 
can  anywhere  find. 

In  Dickinson  v-  Barber,  9  Mass.  225,  evidence 
of  the  insanity  of  the  defendant  after  the  speak- 
ing of  the  words  was  held  inadmissible.  The  court 
added  that  '^they  gave  no  opinion  in  this  case 
tow  far,  or  to  wnat  degree,  insanity  was  to  be  re- 
ceived as  an  excuse  in  an  action  for  defamatory 
words.  Where  the  derangement  was  great  and 
notorious,  so  that  the  speaking  the  words  could 
produce  no  effect  on  the  hearers,  it  was  manifest 
no  damage  would  be  incurred.  But  where  the 
degree  of  insanity  was  slight,  or  not  uniform,  the 
slander  might  have  its  efiect;  and  it  would  be  for 
the  jury  to  judge  upon  the  evidence  before  them, 
And  measure  the  damages  accordingly.'^ 

In  Horner  v.  Marshall's  Admx.,  5  Munf.  466, 
it  was  held  that  proceeditigs  on  a  judgment  for 
Blander  may  be  perpetual! v  enjoined,  by  proof 
that  at  the  time  of  the  speaking  and  of  the  judg- 
ment the  defendant  was  insane  or  in  a  state  of 
partial  mental  derangement  on  the  subject  to 
which  the  words  related.  It  appeared  that  the 
plaintiff  in  the  judgment  had  expressed  an  in- 
tention not  to  enforce  it,  but  to  bola  it  as  security 
for  good  behavior.  This  element  however  does 
not  appear  to  ha\(e  influenced  the  decision. 

In  Bryant  v.  Jackson,  6  Humph.  199,  it  was 
held  that  insanity  is  a  good  plea  to  an  action  for 
slander.  This  doctrine  was  not  debated;  the 
court  said  it  "  is  not  co»tro verted."  The  question 
was  whether  the  proof  ofiered  and  rejected  was 
sufiicient  to  make  out  the  insanity. 

On  the  authority  of  the  Dickinson  and  Hornet' 
cases,  it  was  briefly  held  in  Yeates  v.  Reed,  4 
Blackf.  463,  that  insanity  may  be  shown  in  ex- 
<;use  or  mitigation  according  to  circumstances. 

In  Gates  v.  Meredith,  7  ind.  440,  it  was  held 
tx)mpetent  to  prove  that  the  defendant's  mind  w  as 
so  besotted  by  a  long  course  of  dissipation  and 
his  character  so  depraved,  that  no  one  would  re- 
gard or  believe  what  he  said.  The  court  said : 
"Slander  must  be  malicious.  An  idiot,  or  luna- 
tic, no  matter  from  what  cause  he  became  so, 
cannot  be  guilty  of  malice.  He  may  indulge  the 
anger  of  the  brute,  but  not  the  malice  of  one 
"wno  knows  better." 

There  is  no  carefully  expressed  consideration 
of  the  question  in  any  of  these  cases,  and  no 
other  authorities  are  cited.  In  the  text-books 
on  Slander  and  Libel  there  is  little  said  on  the 
subject.  Mr.  Townshend  says,  "insanity  ia  a 
complete  defense,"  citing  the  above  American 
authorities.  This,  as  we  have  «een,  is  going 
rather  too  far.  Starkie  has  nothing  to  say  on 
this  point,  so  far  as  we  can  discover.  Neither 
Addison  nor  Underbill  considers  the  point  in 
his  work  on  Torts. 

Dr.  Ordront^ux  says  ( Jud.  Aspects  of  Insanity, 
333):  "It  is  a  well  established  principle  that  a 
lunatic  is  liable  for  a  trespass  or  a  tort,  because 
the  matter  of  discretion  or  free  moral  agency  is 
not  inquirable  into  in  a  civil  action.     Yet  in  re- 


spect to  torts  to  the  reputation,  as  by  oral  or 
written  slander,  some  special  considerations  are 
due  to  th€  state  of  mind  of  the  party  which  may 
justly  be  offered  in  mitigation  of  damages.  One 
of  the  earliest  symptoms  of  an  unbalanced  mind 
is  often  found  in  an  unjust  suspicion  of  others, 
which  by  repeated  meditation  provokes  an  emo- 
tional excitement  in  its  subject,  disabling  him 
from  speaking  either  calmly  or  justly  of  the  one 
thus  suspected.  The  thought  of  this  person  at 
once  revolutionizes  the  judgment ;  the  ideas  hab- 
itually entertained  concerning  him  crowd^  tu- 
multuously  forward,  and  as  any  violent  think- 
ing when  accompanied  by  emotional  fervor  tends 
to  Dreak  out  into  speech  or  even  writing,  a  party 
may  in  such  a  condition  utter  defamatory  wordb 
without  any  ulterior  purpose  than  that  of  reliev- 
ing the  tension  of  his  own  thought.*' 

Judge  Cooley  says  (Torts,  ICS):  "Legal  mal- 
ice certainly  cannot  be  imputeil  to  one  who  in 
law  is  incompetent  to  harbor  an  intent.  It 
would  seem  a  monstrous  absurdity,  for  instance, 
if  one  were  held  entitled  to  maintain  an  £ction 
for  defamation  of  character  for  the  thoughtless 
babbling  of  an  insane  person  to  his  keepers,  or 
for  any  wild  communication  he  miffht  send 
through  the  mail,  or  post  upon  the  wall.  There 
can  be  no  tort  in  these  cases,  because  the  wrong 
lies  in  the  intent,  and  an  intent  is  an  impossi- 
bility. The  rules  which  preclude  criminal  re- 
sponsibility ar^  strictly  applicable  here,  because 
there  is  an  absence  of  the  same  necessary  ele- 
ment. And  if  in  the  case  of  defamatoiy  puolica- 
tions,  it  be  said  that  after  all  the  requirement  of 
malice  as  an  element  in  the  wrong  is  only  nom- 
inal, still  there  can  be  no  tort,  because  presump- 
tively the  utterances,  or  rather^  publications, 
whicn  proceed  from  a  diseased  brain,  cannot  in- 
jure.' 

The  citation  from  the  Mardaunt  case  illustrates 
how  common  law  has  frequently  been  made,  and 
why  it  is  so  "  flexible  "  and  "  elastic."'  A  judge 
drops  a  remark  in  an  oral  opinionj  or  interjects 
one  in  an  argument,  having  nothing  to  do  with 
the  case^  Somebody  notes  it  down  ;  and  after- 
ward, when  the  case  arises,  to  which  it  might 
apply,  it  is  quoted  as  authority.  Frequently  it 
is  bad  law  and  bad  sense,  like  the  dictum  in  the 
Mordaunt  case,  but  it  may  answer  to  hang  a  de- 
cision on  until  some  strong  judge  arises,  wno  will 
contest  it  and  pronounce  the  contrary.  An  in- 
telligent text-writer  ought  to  know  better  than 
to  set  down  and  perpetuate  what  President  £rar- 
field  called  "  the  staggerings  of  the  mind." — Ab. 
Law  Journal, 


♦  • » 


Blank  Endorsement: — The  contract  entered  into 
by  a  blank  indorsement  of  a  promissory  note 
will  receive  such  a  construction  as  will  eive  ef- 
fect to  the  intentions  of  the  parties,  and  parol 
evidence  will  be  admitted  to  show  and  explain 
what  liabilities  were  intended  to  be  assumed  at 
the  time  of  the  transaction.  [Owings  v.  Baker, 
Supreme  Court  of  Md.] 
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ADMITTED  TO  PRACTICE. 


Oat  of  a  daae  of  foity-aix  applicaDts,  the  Supreme 
Ctourt  last  week   admitted  to  the  bar  thirty-nine,  as 

follows : 
W.  8.  Holmes,  Hillsboro. 
blin  J.  Ross,  Hillsboro. 
George  M.  Phiel,  Toledo. 
Parks  Hone,  Toledo^ 
Chaanoey  F.  Cook,  Toledo. 
A.  M.  Ensminger,  Bacyms 
L.  C.  Feighner,  Bnoyras. 
L.  L.  Teel,  Bacyms. 
T.  W.  Shreve,  Martin's  Ferry. 
Bobert  P.  Scott,  Cambridge. 
Peter  F.  Koonts,  St.  LoaisviUe. 
W.  D.  Smyser,  Springfield. 
Lowrey  Jackson,  Springfield. 
Sheldon  Parks,  Salem. 
Frank  P.  Fonts,  Salem. 
Frank's.  Ballard,  Findlay. 
Grafton  C.  Kennedy,  Dayton. 
Howard  W.  Laooock,  Himbolton. 
Charles  H.  Masters,  Bryan. 
John  B.  White,  Montpelier. 
C.  C.  Layman,  Lacky,  Wood  Connty. 
Frank  W.  Harrington,  Warren. 
Fred  F.  Thomas,  Elyria. 
Bamet  Wager,  Akron. 
W.  E.  Allen,  New  StraitsviUe. 
Harvey  Mnsser*  Akron. 
James  O.  Browder,  Van  Wert. 
T.  P.  Bi^wder,  Wilmington. 
G.  W.  Allen,  Van  Wert. 
James  A.  Mumma,  Dayton. 
Charles  Moorman,  Cincinnati. 
L.  E.  Taylor,  Kenton. 
Adin  T.  Hills,  Mansfield. 
Walter  S.  Mitchell,  Mansfield. 
C.  W.  Morriatt,  Jfansfield. 
James  J.  Grant,  Canton. 
Arlington  G.  Reynolds,  Painesyille. 
Pasoiial  L.  Moorman,  Xenia. 
George  U.  Sharp,  Elyria. 
8.  A.  Bowes,  Medina. 

Professor  O.W.Aldrich,M.  A.  Dangherty  and  E.  L. 
Taylor,  of  Columbos,  and  J.<  B.  Bfrannon,  of  Cincin- 
nati, composed  the  Examininj^  Committee. 

SUPREME  COURT  OP  OHIO. 


Hon.  John  W.  Okby,  Chief  Justice;  Hon. 
William  Whitb,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvainb,  Hon.  Nicholas  Lonowobth, 
Judges. 

Tuesday,  May  d,  1882. 

GENERAL  DOCKET. 

No.  SO.  Soioto  Vailey  R  R  Co.  v.  Cronin.  Error  to 
the  DUitriot  Coart  of  Rosa  Oonnt  j. 

liONQWOBTH,  J.,  Heid  : 

1.  Under  the  act  of  BCaroh  Slat,  1874.  entitled  "an  act  to 
■eoare  pay  to  persons  performing  labor  and  furnishing 
materialalnoonstmoting  railroads,"  (71 0.  L.  61),  a  sub- 
stantial complianoe  with  the  oouditions  of  the  statute 
proYiding  for  the  service  of  written  notioe  upon  the  own- 
er of  tlie  road  is  essential  to  create  an  j  obligation  on  the 
part  of  such  owner  toward  the  person  performing  labor 


or  furnishing  materials  under  a  contractor  or  sub-con- 
tractor, or  to  give  to  such  person  any  right  of  action 
against  such  owner. 

2.  Where  from  the  nature  of  the  action  defendant  has- 
notice  that  the  plaintiffintends  to  charge  him  with  the 
possession  of  a  written  instrument,  formal  notice  to 
produce  the  same  at  the  trial  is  not  essential  as  a  f6unda> 
tion  for  the  introduction  of  parol  testimony  touching 
its  contents. 

8.  The  limitation  of  time  within  which  suits  under 
this  statute  must  be  brought,  applies  to  controversies 
arising  between  the  contractor  or  sub-contractor  and  the 
person  f umisbing  materials  or  work,  and  not  to  rights  of 
action  on  the  part  of  the  latter  against  the  owner  of  the 
road. 

Judgment  affirmed. 

82.  fVirmers'  Insurance  Company  v.  Joseph  R.  Butler. 
Error  to  District  Court  of  Holmes  County. 

McIlvainb.  j.    Held  : 

A  policy  of  insurance  for  1800.00  on  a  certain  dwelling 
house,  wnlch  sum  does  not  exceed  two-thirds  of  the 
value  of  ^e  house  as  appears  from  the  application  that 
was  made  a  part  of  the  policy,  which  also  contains  a 
stipulation  that  the  company  will  pay  to  the  assured  ''all 
loss  or  damage,"  not  exceeding  tne  sum  assured,  with- 
in ninety  days  after  due  notice  and  '*  proofs  "  of  such 
lessor  damage,  is  an  open  ami  not  a  valued  policy. 

Judgments  of  the  district  court  and  court  of  common 
pleas  reversed  and  cause  remanded. 

81.  George  W.  Boling  v.  Andrew  J.  Young.  Error  to 
the  District  Court  of  Knox  County. 

Johnson,  J.     Held  : 

1.  A  surety  on  a  Judgment  Is  discharged  from  liabil- 
ity thereon,  oy.a  valid  contract  for  an  extension  of  time 
for  the  payment  thereof,  made  by  tlie  judgment  creditor 
with  the  principal  judgment  debtor,  without  the  knowl- 
edge or  consent  of  the  surety. 

£  An  undertaking  for  stay  of  execution  of  a  J udgment 
on  the  docket  of  a  Justice  of  the  peace,  executed  after  the 
time  allowed  by  law,  in  pursuanceofan  agreement  of  the 
parties  is  valid  as  a  common  law  contract,  if  supported  by  a 
sufficient  consideration,  though  it  may  not  be  effective 
as  a  statutoiy  undertaking. 

8.  One  who  executes  such  an  undertaking  at  the  instance 
of  the  principal  judgment  debtor,  without  the  knowledge 
or  consent  of  the  sureties  thereon,  knowing  that  they  are 
such,  is  liable  on  the  undertaking  to  the  creditor,  if  his 
principal  makes  default,  although  the  sureties  are  thereby 
released  from  liability. 

4.  Where,  after  stay  of  execution  has  expired  on  such 
a  Judgment,  a  surety,  who  has  been  thus  released,  is  com- 

esllea  to  pay  the  Judgment  to  save  his  goods  and  chat- 
»ls  from  forced  sale  by  an  officer  who  has  seised  them 
on  execution  issued  on  said  judgment,  he  may  recover 
back  from  the  judgment  creditor  the  amount  so  paid. 
Such  compulsory  payment  Is  not  a  satisfaction  or  the 
Judgment  or  of  tne  undertaking,  aud  the  creditor  may, 
after  recovery  back  against  him,  maintain  an  action  on. 
the  undertaking,  if  the  principal  makes  default. 

Judgment  of  tne  district  court  affirmed. 

85.  Edward  Keating  v.  City  of  Cincinnati.  Error  to 
the  District  Court  of  Hamilton  County. 

Whitb,  J,  . 

A  municipal  corporation  in  making  a  street  along  a 
hillside,  so  excavated  tke  ground  in  the  street  as  to  caufie 
the  land  above  to  slide  and  injure  the  lot  of  the  plafnt- 
Ur.    Held: 

1.  That  the  fact  that  the  plaintiff's  lot  did  not  abut 
immediately  on  the  street  did  not  exempt  the  corpora- 
tion fh>m  liabUity.  Its  liability  did  not  depend  upon 
the  ownership  of  tne  in1n**<Hi  property,  but  upon  the  ex- 
tent of  the  injury  of  which  its  removal  of  the  lateral  sup- 
port of  the  hill  was  the  efficient  cause. 

2.  That  the  liability  extends  to  damages  to  buildings 
as  well  ss  to  the  land  in  its  natural  state,  where  the  owner 
is  not  chargeable  with  negligence  in  making  such 
improvements,  and  such  damages  result  irom  wapt 
of  due  skill  and  care  in  making  the  street. 

Judgment  of  the  district  court  reversed  and  that  of  the- 
common  pleas  affirmed. 

liongworth,  J.,  did  not  participate  In  the  decision. 
J  474.    The  lAke  Shore  and  Micnlgan  Southern  Railway 
Company  v,  MHo  Sharpe  and  Joshua  M.  Nettleton.    Er- 
ror to  the  District  Court  of  Ashtabula  County. 

Out.  C.  j. 

A  railroad  company  exercising  its  powers  subject  to* 
the  provisionsof  tne  present  constitution,  and  required  by 
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the  act  of  1874  (71  Ohio  L.  85),  passed  sinoe  ita  incorpora- 
tion, ,  to  construct  and  maintain  cattle-guards  at  places 
-on  its  road  where  public  highways  are  or  may  lie  con- 
structed across  its  track,  is  not  entitled  to  compensation 
for  mailing  or  maintaining  such  cattle-guards. 

Judgment  affirmed. 

88.  Joseph  O.  Qibbons  et  al  v.  Catholic  Institute  of 
Cincinnati.  Error  to  the  Superior  Court  of  Cincinnati. 
Judgment  affirmed.    There  will  be  no  further  report. 

141.  John  C.  Schnell  v.  J.  Freeman  Goin^^.  Error  to 
the  District  Court  of  Hamilton  County.  Dismissed  l>y 
plaintiif  in  error  and  at  his  cost. 

10C7.  Merchants'  Mutual  Fire  Ins.  Co.  v.  August 
Qereke.  Error  to  the  District  Court  of  Clermont  County. 
Dismissed  by  agreement  of  parties,  at  the  cost  of  plaint* 
iff  in  error,  as  per  papers  on  file. 

MOTION  DOCKET. 

No.  31;  John  T.  Wilson  v.  Harvey  Conner,  Treasurer, 
^.  Motion  to  take  cause  No.  6*27  on  the  Qeiteral  Docket 
out  of  its  order  for  hearins.    Motion  overruled.     *         / 

71.  Waldemir  Otis  v.  Euclid  Avenue  Opera  House. 
Motion  to  extend  time  for  filing  printed  record  in  cause 
No.  1064  on  the  General  Docket.    Motion  granted. 

72.  James  T.  Black  et  ai.  v.  Asa  Davis  et  al.  Motion 
for  stay  of  execution  in  cause  No.  1035  on  the  General 
Docket.  Motion  granted,  staying  farther  proceedings  in 
the  court  below  when  the  plaintmsin  error  give  an  un- 
dertaking to  be  approved  by  the  Court  of  Common  Picas 
of  Franklin  County  in  the  sum  of  92.000,  conditioned 
for  the  payment  of  the  damages  whicli  said  Asa  Davis 
shall  sustain  by  reason  of  the  delav,  and  costs,  in  *caae 
the  Judgment  of  the  district  court  snail  be  affirmed. 

73.  Henry  P.  Sabbort  ti.  Antonius  Zcivemick.  Mo- 
tion for  leave  to  re-instate  cause  No.  994.  on  the  General 
Docket,  heretofore  dismissed  upon  motion  NV>.  58  for 
want  of  printed  record.  MoMon  overruled  and  former 
order  modified  so  as  to  direct  that  the  i^etitioii  in  error 
in  said  cause  No.  994  be  stricken  from  the  files  as  im- 
provTdently  filed  without  also  filing  therewith  the  origi- 
nal papers,  bill  of  exceptions,  and  transcript  of  Journal 
entries  in  the  cause. 

74.  Sarah  K.  Miller  v,  Wm.  P.  Hurlburt,  Executor, 
Ae,  Motions  to  file  petitions  in  error  and  to  file  cross- 
petitions  in  error  to  Superior  Court  of  CincinnatL  Mo- 
tions overruled. 

75..  Nancy  Pepple  et  al.  v.  Franklin  Pierce  et  al.  Mo- 
tion for  an  order  staying  execution  in  cause  No.  1183  on 
the  General  Docket.  Motion  granted,  and  undertaking 
fixed  at  9600. 

76.  Joaephus  Martin  et  aL  v.  Orson  Lapham  et  al.  Mo- 
tion to  advance  cause  No.  747  to  its  original  position  on 
the  General  Docket.    Motion  granted. 

77.  Nelson  K  Stone  et  al.  v.  Henry  C.  Veile,  Treaa- 
nrer.  Motion  to  take  cause  No.  1138  on  the  General 
Docket  out  of  its  order.    Motion  granted. 

78.  William  F.  Brown  v.  The  State  of  Ohio.  Motion 
for  leave  to  file  a  petition  in  error  to  reverse  the  Judg- 
ment of  the  District  Court  of  Ashtabula  County.  Mo- 
tion granted. 

79.  The  State  ex  rel.  Daniel  Roth  v.  Wm.  Rebbett, 
Treasurer  of  Crawford  Countv.  Application  for  man- 
damus. Motion  to  take  out  of  order  for  hearing.  Mo- 
tion granted  and  cause  set  for  heariufif  Biav  23, 1882. 

80.  The  State  ex  rel.  Daniel  Roth  v,  Frederick  Hipp, 
Probate  Judge  of  Crawford  County.  Application  for 
mandamus.  Motion  to  take  out  of  order  for  hearing. 
Motion  granted  and  cause  set  for  hearing  May  23. 1882. 

81.  J.  Addison  Tennev  et  al  v.  Robert  v.  Pearson. 
Motion  to  dismiss  cause  l^o,  887,  on  the  General  Docket, 
for  want  of  prmting  within  rules.    Motion  overruled. 

— .  A.  B.  A  H.  M.  Johnson,  administrators  Ac  v,  L. 
.Connoble  et  al.  Motion  for  order  of  revivor  in  cause  No. 
1061  y  on  the  General  Docket,  one  of  the  defendants  in  er- 
ror, Thomas  R.  juittl^,  having  died  and  Joseph  N.  Dean 
having  been  appointed  administrator.    Motion  granted. 

SUPREME  COURT  RECORD. 


ett  A  Dellenbaugh  for  plaintiff;  W.  8.  Komiiah  for  de- 
fendant. 

1187.  Robert  C.  Lindsay  v.  The  State  of  Ohio.  Error  to 
the  Court  of  Common  Pleas  of  Jefferson  County.  Ong 
A  Mansfield  and  J.  F.  Daton  for  plaintiff ;  W.  H.  BUa, 
Harris  A  Cook  and  General  Nash  for  defendant. 


{New  cases  filled  since  last  report,  up  to  May  9, 1882.] 

1135.  James  T.  Black  et  al.  v.  Asa  Davis  et  aL  Error 
to  the  District  Court  of  Franklin  County.  P.  B.  Case 
and  H.  J.  Booth  lor  plaintifb. 

1136.  Cliarles  T.  Norton  v.  Tabitha  Dunn.  Error  to 
the  District   Court  of   Cuyahoga  County.    Gary,  Ever- 


1138.  Nelson  B.  Stone  et  al.  v.  Henry  C.  Vieie, 
urer  Ac  Error  to  the  District  Court  of  Summit  Coun^. 
Hall,  Watters  A  Stuart  for  plaintiffs;  C.  S.  Cobbs  and  E. 
P.  Green  for  defendant. 

1139.  Perry  D.  Veach  v.  Noah  Karr  et  al.  Error  to  the 
District  Court  of  Perry  County.  P.  D.  Veach  for  plaint- 
iff. 

1140.  Augustus  Wilhelmi  et  al.  v.  The  Michigan  Mu- 
tual I4fe  Insurance  Co.  et  al.  Error  to  the  District  Court 
of  Guernsey  County.  Ferguson  A  Ferguson  for  plaint- 
iffs ;  Taylor  A  Anderson  for  defendanta. 

1141.  Nicholas  Wagner  et  al  v.  John  F.  Freeman.  Er- 
ror to  the  District  Court  of  Cuyahoea  County*  Jackaoo 
A  Athey  for  plaintiffs ;  W.  S.  Kerruish  for  defendant. 

1142.  William  McGuire  v.  The  SUte  of  Ohio.  Error  to 
the  District  Court  of  Paulding  County.  W.  J.  Beers  for 
plaintiff;  General  Geo.  K.  Nas&  for  the  State. 

1143.  Patrick  Kelley  v.  The  State  of  Ohio.  Error  to 
the  District  Court  of  Paulding  County.  W.  J.  Been  for 
plaintitts ;  General  Geo.  K.  Nash  for  defendant. 

1144.  Philo  Tilden  t;.  S.  O.  Edison  et  al.  Error  to  the 
District  Court  of  Lorain  County.  Johnston  ^  Ijeonard 
for  plaintiff;  P.  H.  Boynton  for  defendanta. 

1145.  Morgan,  Root  A  Co.  v.  Joseph  B.  Miller.  Error 
to  the  District  Court  of  Medina  County.  Bostwick  A 
Barnard  and  Estep  A  Squire  for  plaintiffs. 

1146.  Francis  McBride  et  al.  v.  Priscilla  Morrow.  Er- 
ror to  the  District  Court  of  Carroll  County.  Hays  A 
Black  for  defendant**. 

1147.  Jolm  Spayth  v.  Commercial  Bank  of  Tiffin.  Er- 
ror to  the  District  Court  of  Seneca  County.  George  E 
Seney  for  plaintiff;  Lutes  A  Lutes  for  defendant. 

1148.  Alfred  G.  Sneath  v.  Edward  McCarty  et  aL  Er- 
ror to  the  District  Court  of  Seneca  County.  George  E 
Seney  for  plaintiff;  Lutes  A  Lutes  for  defendanta. 

1149.  Eliza  Dilienbach  v.  City  of  Xenia.  Error  to  the 
District  Court  of  Greene  County.  F.  P.  Cunningham  for 
plaintiff. 

1150.  Jesse  Kepner  v.  Mary  Graham.  Error  to  the 
District  Court  of  Columbiana  Countv.  W.  A.  Nichols 
and  W.  J.  Jordan  for  plaintiff;  J.  W.  A  H.  Morrison  for 
defendant. 

1151.  Diantha  Richards  et  al.  v.  Nancy  May  et  aL  Er- 
ror to  the  District  Court  of  Sandusky  County.  Buck- 
lands  A  Zeigler  for  plaintif&B ;  LMnmon,  Finch  A  Lun- 
mon  for  defendants. 

1152.  Henrietta  £.  Armstrong  v,  Simon  GNurrettetaL 
Error  to  the  District  Court  of  Franklin  Cennty.  R.  D. 
Robinson  for  plaintiff ;  Lorenao  English  and  Jones  A 
Jones  for  defendants. 

1153.  Jackson  Holloway  v.  J.  H.  Bertram.  Error  to 
the  District  Court  of  Darke  Couuty.  Riffel,  Otwell  A 
Clark  for  plaintiflb. 

1154.  W.  J.  Kelley  et  al.  v.  The  Woodstock  Bank.  Error 
to  the  District  Court  of  Darke  County.  Riffel,  Otwell  A 
dark  for  plainti  A. 

1155.  William  F.  Bfown  v.  The  SUte  of  Oliio.  Error 
to  the  District  Court  of  Ashtabula  County.  Leonard, 
Cqshing  A  Ruggles  for  plaintiff;  General  Naah  for  the 
SUte. 

1156.  Mark  Bloomingdale  v,  S.  Stein  A  Co.  Error  to 
the  District  Court  of  Franklin  County.  J.  H.  Bowman 
and  O.  W.  Aldrich  for  plaintiff. 

SUPREME  COURT  ASSIGNMENT. 


FOB  OBAI.  ABQUMKMT. 

May  11th— No.  1067.    Wm.  McHugh  v.  llie  State  of 
Ohio. 

May  24th— No.  1117.    Charles  Stoddard  v.  The  Stale  of 
Ohio.    No.  1118.    Jacob  Ridenour  V  The  SUte  of  Ohioi 

May  2Sth— No.  111.    Bondy  v.  Ophir  Iron  Co.    No.  lUL 
Simpson  et  al.  v.  Greenfield  Building  andSaTinga  Aaiod- 

ation. 

May  26th— N<^  X14.    Coffin  «.  The  Qreenleea  and  Rsa* 
som  Co. 
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COLUMBUS,  OHIO, 


MAY  18,  1882. 


The  following  is  a  summ  -y  of  the  work  done 
by  the  Supreme  Court  of  the  United  States  dur- 
ing the  term  just  closed. 

Number  of  cases  on  the  docket  at^the  close  of 
the  October  term  of  1880  (May  2,  1881),  837; 
number  of  cases  filed  since,  399;  number  if  cases 
argued  orally,  178;  number  of  cases  submitted, 
92;  number  of  cases  continued,  27;  number  of 
cases  passed,  18;  number  of  cases  disposed  of,  399, 
as  follows:  Affirmed,  161;  reversed,  88;  dis- 
missed, 30;  .settled  and  dismissed,  &c.,  by  the 
parties,  88 ;  docketed  and  dismissed,  22  ;  ques- 
tions answered,  2;  dismissed  in  vacation,  8; 
total,  399;  number  of  original  actions  on  the 
docket  at  the  close  of  October  term  of  1880  (  May 
2,  1881 ),  6;  number  filed  since,  12;  number  ar- 
gued orally,  10;  number  submitted,  5  ;  number 
disposed  of,  13, 


» > » 


NEW   PUBLICATIONS. 


We  have  received  the  first  and  second  num- 
bers of  a  new  legal  periodical  entitled,  "The 
Journal  of  Banking  Law/*  published  in  New 
York,  with  (leorge  H.  Btever,  Esq.,  as  Editor. 
It  is  announced  as  a  Quarterly  magazine,  De- 
voted to  reporting  Legal  Decisions  upon  Bank- 
ing and  Financial  cases,  and  is  a  publication 
that  will  be  welcomed  to  the  ranks  of  period- 
icals as  a  specialty  in  an  entirely  new  field  of 
profit  and  usefulness.  Each  number  contains 
over  one  hundred  pages  and  several  hundred 
well  di<^ested  cases  printed  in  exceptionally 
gwKl  style,  on  good  paper  and  in  clear,  beautiful 
type.  The  terms  are  $5.00  per  annum,  and  the 
viddre.ss  of  the  publisher  is  Francis  E.  Fitch,  75 
Fulton  St.  New  York  Citv 

The  Trxas  Laiv  Journal  has  been  purchased  by 
Muir  <fe  Armstrong,  and  transplanted  to  Austin, 
Texas,  from  Tyhr,  Texas,  and  will  be  hereafter 
The  Tcxa.^  hur  Rrporter,  The  first  number  of  the 
new  publication  is  in  book  form  and  contains  a 
portrait  ofllun.  Royall  T.  Wheeler,  which  we 
presume  is  a  fair  likeness  of  a  worthy  n\an. 
While  we  wisli  the  publishers  all  kinds  of  good 
fortune  and  success,  we  are  constrained  to^^^en- 
ture  a  word  of  advice  and  warning.  Drop  the 
portrait  business  Brother  Muir.  Lawyers,  al- 
though the  best  men  in  the  world,  are  the   most 


morbidly,  foolishly  and  sensitively  jealous  of  all 
created  beings.  We  made  personal  mention  of 
a  few  excellent  gentlemen  who  called  in  to  see 
us  and  wish  us  success  in  the  infancy  of  our  un* 
dertaking — the  Ohio  Law  Journal — but  we 
were  obliged  to  quit  it.  So  many  of  those  who 
did  not  get  in  to  see  us  and  get  a  notice  in  our 
paper,  got  mad  and  discontinued,  that  we  began 
to  fear  the  entire  brotherhood  would  forsake  us 
if  we  did  not  forego  the  personals.  Of  course  all 
the  better  class  of  lawyers  were  above  such  petty 
jealousy,  but  we  can  name  a  great  many  who 
could  not  endure  the  sight  of  the  name  of  a  rival 
lawyer  in  print,  and  a  well  meant  personal — 
harmless  and  well  deserved — was  like  a  red  rag 
to  a  bull,  and  the^  bulls  bellowed  terribly. 

We  therefore  say,  drop  the  picture  business. 


THE  AMERICAN  DECISIONS. 

Volume  32  of  this  valuable  series  has  been  re- 
ceived from  the  publishers,  Messrs.  A.  L.  Ban- 
croft &  Co.,    San  Francisco,  California. 

The  cases  re-reported  are  the  leading  cases  de- 
cided in  1837-8-9  and  1840,  in  all  the  then  or- 
ganized States,  and  which  are  still  cited  as  un- 
questioned authority  by  law  writers,  and  recog- 
nized as  such  by  all  courts. 

All  the  authorities  upon  the  questions  in- 
volved, running  down  to  the  present  time,  are 
collected  and  systematically  set  forth  in  append- 
ed notes  to  various  cases  as  follows : 

Unlawful  Gamingr; (State  v.  Smith,  Meigs  R.,  99), 
pages  132-140. 

Liability  of  InfarUs  for  their  Torts ;  (Humphrey  v. 
Douglas,  10  Vt.  71),  pages  177-185. 

Probate  of  Wills  when  void  for  want  of  jurisdiction; 
(Fisher  v.  Bassett,  9  Leigh  119),  pages  227-243. 

Alluvion — Title  to;  (Hagan  r.  Campbell,  8  Por- 
ter 9),  pages  267-281. 

Pov€r  of  Court  to  issue  Mandamus  against  Gorh 
en.or  ;  (Hawkins  v.  Governor,  1  Ark.  570),  pages 
346-368. 

Ijevy  necessary  to  sustain  Sale;  (Walters  v.  Du- 
vall,  11  G.  &  J.  37),  693^670. 

Voidable  Sale — Reclamation  of  Goods ;  (Thur  ton 
V.  Blanchard,  22  Pick.  18),  700-711. 

Th«  se  are  but  .lie  most  extensive  collection  of 
authorities.  There  are  very  many  more  fully  as 
valuable  cases  and  notes  which  are  in  :•: roping 
with  the  plan  and  scope  of  this  grea.t  work. 
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SURETY— STAY  OP  EXECUTION— EXTEN- 
SION OF  TIME. 


SUPREME  COURT  OF  OHIO. 


Oeoroe  W.   Bolino 

V. 

Andrew  J.  Young. 


May  9th,  1882. 

1.  A  raretT  on  a  Judgment  Is  dlaeharsed  from  liabil- 
itj  thereon,  oy  a  valid  contract  for  an  extension  of  time 
for  the  jMiyment  thereof,  made  by  the  Judgment  creditor 
with  the  principal  judgment  debtor,  without  the  knowl- 
edge or  consent  of  the  surety. 

£  An  undertaking  for  stay  of  execution  of  a  Judgment 
on  the  docket  of  a  Justice  of  the  peace,  executed  after  the 
time  allowed  bylaw,  in  pursuance  of  an  agreement  of  the 
parties  is  valid  as  a  common  law  contract,  if  supported  bv  a 
sufficient  consideration,  though  it  may  not  be  eflbctlve 
as  a  statutory  undertaking. 

3.  One  who  executes  such  an  undertaking  at  the  instance 
of  the  prindpal  Judgment  debtor,  without  the  knowledge 
or  consent  of  the  sureties  thereon,  knowing  that-thev  are 
such,  is  liable  on  the  undertaking  to  the  creditor,  if  his 
principal  makes  default,  although  the  sureties  are  thereby 
released  from  liability. 

4.  Where,  after  stay  of  execution  has  expired  on  such 
a  Judgment,  a  surety,  who  has  been  thus  released,  is  com- 

S9llea  to  pay  the*  Judgment  to  save  his  goods  and  chat- 
(Is  from  forced  sale  by  an  officer  who  has  seized  them 
on  execution  issued  on  said  Judgment,  he  may  recover 
back  from  the  Judgment  creditor  the  amount  so  paid. 
Such  compulsory  payment  is  not  a  satisfaction  or  the 
Judgment  or  of  the  undertaking,  and  the  creditor  may, 
after  recovery  back  against  him,  maintain  an  action  on 
the  undertaking,  if  the  principal  makes  default. 

Error  to  the  District  Court  of  Knox  County. 

The  question  involved  arises  on  a  demurrer 
to  an  amended  petition  of  defendant  in  error. 

It  is  alleged  d;  Young  that  on  the  24th  of 
April,  1874,  he  commenced  an  action  before  a 
justice  of  the  peace,  on  a  promissory  note  against 
Joseph  Brown,  principal,  and^Joseph  Jenkins 
and  William  King,  sureties,  and  on  the  2nd  of 
May,  1874,  recovered  a  judgment  thereon  against 
Brown  and  Jenkins  for  $108.76.  The  case  was 
continued  as  to  King  until  May  9th,  1874,  when 
a  like  judgment  for  the  same  amount  was  ren- 
dered against  King. 

On  the  18th  of  May,  the  plaintiff  consented 
that  Brown  might  stay  the  execution.  Accord- 
ingly he,  without  the  knowledge  or  consent  of 
Jenkins  or  King,  procured  Boling,  the  plaintiff 
in  error,  to  execute  the  following  undertaking: 

I,  G.  W.  Boling,  resident  of  Knox  County, -as 
surety  for  stay  of  execution  in  the  above  cause  of 
Andrew  Youn^  against  Jos.  Brown,  James  Jen- 
kins and  William  King,  do  undertake  to  said 
plaintiff  that  in  default  of  payment  by  defend- 
ants, I  will  pay  the  judgment,  with  interest  and 
costs,  and  costs  that  may  accrue. 

G.  W.   BOLING. 

Approved  by  me  and  signed  before  me,  this 
18th  day  of  May,  A.  D.,  1874. 

.         B.  A.  F.  GREER, 

Justice  of  the  peace. 

Bail  allowed  by  order  of  plaintiff 

Bolinff  executed  thisundertaking  at  the  sole  re- 

tuest  of  Brown,  with  full  knowledge  that  Jen- 
ins  and  King  were  sureties  only,  and  after  be- 
ing indemnified  ior  so  doing  by  Brown. 


When  the  stay  expired,  plaintiff  caused  exe- 
cution to  i^sue  against  all  the  defendants  to  the 
judgment,  and  for  want  of  property^  of  Brown  to 
satisfy  the  same,  the  constable  seized  and  was 
about  to  sell  the  property  of  Jenkins,  to  save 
which,  he  paid  to  the  constable  $138.45,  being 
the  judgment  with  interest  and  costs  on  the 
writ,  fie  immediately  brought  suit  in  the 
Knox  Common  Pleas  against  Young  to  recover 
back  the  same,  on  the  ground  that  he  had  been 
discharged  from  all  liability  on  the  judgment, bv 
the  acts  of  Young  and  Brown,  as  before  stateo, 
and  such  proceedings  were  had  that  he  recoveid 
a  judgment  against  Young,  for  the  amount  he 
had  paid  the  constable,  with  interest,  and  $10.20 
costs,  making  an  aggregate  of  $15441. 

Young  now  seeks  to  recover  this  amount  with 
interest,  from  the  time  judgment  was  rendered 
against  him  in  favor  of  Jenkins. 

Upon  this  state  of  facts  the  common  pleas  held 
there  was  no  cause  of  action.  The  district  cooii 
reversed  this  holding,  and  the  case  is  here  to  re> 
view  the  decision  of  the  latter  court. 

Johnson,  J. 

More  than  ten  days  had  elapsed  after  the  judg- 
ment against  Brown  and  Jenxins  had  been  ren- 
dered, before  this  undertaking  for  stay  of  exe- 
cution was  given  by  Boling.  It  was  done  with> 
out  the  knowledge  or  assent  of  Jenkins,  who 
was  known  to  Boling  and  Young  as  surety  only, 
and  with  the  permission  and  consent  of  Young, 
the  judgment  creditor,  at  the  request  of  Brown, 
the  principal  fo  the  judgment. 

If  the  same  effect  is  to  be  given  to  this  under- 
taking, as  if  given  within  tne  ten  days  allowed 
by  law  for  entering  stay,  then  it  follows,  that,  ns 
between  Boling,  and  Jenkins  who  was  surety, 
only,  the  former  was  primarily  liable  on  the 
judgment,  the  assent  of  the  latter  to  giving  such 
undertaking  being  wanting.  8.  &  S.  4^  R. 
8.6664. 

If  this  undertaking  be  regarded  as  a  statutoiy 
obligation,  then  in  case  of  compulsory  payment 
of  tne  judgment  by  Jenkins,  he  could  have 
maintained  an  action,  on  the  undertaking,  by 
reason  of  this  primary  liability  of  Boling. 

The  compulsoi^  payment  by  Jenkins  would 
not  be  a  satisfaction  of  the  condition  of  the  stay 
bail.  It  was  so  held  in  Dernier  v,  Jenkins,  20 
0.  8t.  836. 

For  equally  cogent  reasons,  Jenkins  had  a 
right  of  action  against  Young,  the  judgpnent- 
creditor,  to  recover  back  the  amount  he  was 
compelled  to  pay  to  release  )ii3  property.  As  to 
Youn^,  the  compulsory  payment  was  not  a  sat^ 
isfaction  of  the  judgment  in  his  favor. 

But  the  undertaking  was  given  after  the  time 
had  elapsed,  within  which  it  could  be  taken. 

It  was  comi)etent,  however,  for  the  parties  to 
secure  the  extension  of  time  for  payment  by  a 
contract  valid  at  common  law.  If  supportea  by 
a  sufficient  oonsideraton,  such  a  contract  is  mo- 
tually  binding  on  the  parties  to  it. 

In  lesal  effect,  Boling  promised  to  become 
surety  for  the  payment  of  this  Judgment  if 
Young  would  wait  eight  mpnth&  Young  agreed 
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to  this  and  fully  performed  the  promise  on  his 
part. 

Boling  was  therefore  liable  on  this  undertak- 
ing as  a  common  law  contract  unless  he  was  dis- 
charged by  the  payment  by  Jenkins,  under  com- 
pulsory process  to  save  his  property^  Duchwall 
V.  Rogers,  15  Ohio  St.  544. 

It  was  a  binding  contract,  between  Young,  as 
judgment  creditor,  and  Brown,  the  principal 
debtor  and  Boling  as  his  surety,  that  if  Young 
would  extend  the  time  of  payment  eight  months, 
Boling  would  pay  the  judgment  in  default  of 
payment  by  his  principal. 

As  Jenkins,  the  surety  in  the  judgment,  was 
not  a  party  to  this  contract,  and  did  not  assent 
to  it,  he  was  discharged  from  all  liability. 
Blazer,  Corwin,  Gregg  &  Co.  v:  Bundy,  15  0. 
St.  67. 

It  remains  to  inquire,  what  was  the  effect  of 
the  compulsory  payment  by  Jenkins? 

It  is  claimed  that  this  payment  satisfied  the 
judgment,  and  therefore  the  condition  of  the  un- 
dertaking was  not  broken. 

Thai  condition  was,  that  in  default  of  pay- 
ment of  the  judgment  by  defendants,  he  would 
Eay  the  same.  The  defendants  were  Joseph 
irown,  James  Jenkins  and  William  King.  The 
two  latter,  Boling  had  aided  to  discharge 
from  liability,  so  that  in  fact,  Boling  was  surety 
for  Brown  only. 

The  payment  by  Jenkins  was  made  under  du- 
ress of  goods  and  chattels,  and  gave  him  a  right 
of  action  to  recover  the  amount,  either  on  the  un- 
dertaking, as  was  held  in  Dernier  v.  Jenkins. 
tuprcLj  or  against  Young.  Such  a  payment  did 
not  operate  as  a  satisfaction  of  the  judgment,  as 
between  the  parties  to  it,  who  had  not  been  dis- 
charged by  the  extension  of  time,  it  was  still  in 
full  force.  Boling  was  liable  to  Young  for  the 
default  of  his  principal.  As  Brown  had  made 
default  he  was  liable  to  Young,  and  the  compul- 
sory payment  by  Jenkins,  which  he  recovered  back 
in  an  action  against  Young  was  not  a  satisfaction 
of  the  judgment,  nor  a  penormance  of  the  condi- 
tion of  the  undertaking.  Boling  remained  liable 
thereon,  to  the  extent  of  the  judgment,  interest 
and^  costs  thereon,  but  not  for .  costs  adjudj^ed 
against  Young  in-the  action  against  him  by  Jen- 
kins to  recover  back  the  amount  paid. 

Baker  v.  Cincinnati,  11  O.  St.  534.  Dernier 
9.  Jenkins, 20  O.St.  336:  Stephen,  Treas.i;.  Dan- 
iels, 27  0.  St.  527. 

Judgment  of  the  district  court  affirmed. 

[This  case  will  appear  in  88  0.  S.] 


R  AILRO  AD—C  ATTLE-GU  A  RDS. 


SUPREME  COURT  OF  OHIO. 


The    Lake    Shore   and   Michigan   Southern 

Railway  Company 

t;. 

MiLO  Sharpe  and  Joshua   M.  Nettleton. 


#«» » 


May  9th,  1882.    . 

A  railroad  company  exercising  its  powers  subject  to 
the  provisions  of  the  present  constitution,  and  required  by 
the  act  of  1874  (71  Ohio  L.  85),  passed  since  its  incorpora- 
tion, to  construct  and  maintain  cattle-guards  at  places  - 
oiX  its  road  where  public  highways  are  or  may  be  con- 
structed across  its  track,  is  not  entitled  to  compensation 
for  making  or  maintaining  such  cattle-guards. 

Error  to  the  District  Court  of  Ashtabula 
County. 

James  Mason,  Ashley  Pond,  Cyrus  D.  Roys, 
and  0.  G.  Getzen— Danner,  for  the  plaintiflf  in 
error. 

71  Ohio  L.  86;  Const.  Art.  1,  sec.  19;  Railroad 
Co.  V.  Bloomington,  76  111.  447;  Stats,  of  111. 
Ed.  of  1880,  1152;  Railway  Co.  v.  Maurer, 
21  Ohio  St.  421 ;  Potter  v.  Bunnell,  20  Ohio  St. 
150;  Ferriat;.  Bramble,  5  Ohio  St.  109;  Railroad 
Co.  V.  Clinton  Co.,  1  Ohio  St.  77;  Bridgeport  v. 
Railroad  Co.,  36  Conn.  265 ;  Cwssley  v.  O^Brien, 
24  Ind.,  325;  Mills  on  Em.  Dom.  ^33,  43,  214; 
1  Redfield  on  Rail.,  400  People  v.  Railroad  Co., 
67  111.  118;  Reg.  v.  Ely,  69  E.  C.  L.  843;  Rail- 
road Co.  V.  Moffitt;  75  111.  524;  Driver  v.  Railroad 
Co.,  32  Wis.  584;  Welch  v.  Railroad  Co.,  27  Wis. 
108;  State  Railroad  Tax  cases,  92  U.  S.  698; 
Old  Colony,  etc.  Co.  v.  Plymouth,  14  Gray,  155; 
Railway  Co.  v.  Ogilvy,  2  Maeg,  229;  Metropol- 
itan Board  Works,  v.  McCarty,  L.  R.  7  H.  of  L. 
256;  Duke  of  Buccleuch  v.  Metropolitan  Board 
of  Works,  L.  R.  5  H.  of  L.  418;  Selbourne  v.  Fish- 
monger's Co.  L.  R.  1  App.  Cas.  662.  They  also 
commented  on  Railroad  Co.  v.  Railroad  Co.,  30 
Ohio  St.  604,  and  cases  there  cited. 

Theodore  Hall  and  Edward  C.  Wade  for  the 
defendants  in  error. 

Railroad  Co.  v.  Railroad  Co.,  30  Ohio  St.  604; 
71  Ohio  L.  86 ;  Railway  Co.  v  Dayton,  23  Ohio 
St.  517;  27  N.  Y.  345;  210.  S.586;  26  Vt.  717, 
27  Vt.  140;  2  Redfield  on  Rail.  sec.  232;  2  S.  & 
C.  1289;  66  Ohio  L.  68;  69  Ohio  L.  187. 

Okey,  C.  J. 

In  1878,  the  commissioners  of  Ashtabula 
County,  in  pursuance  of  proper  proceedings  for 
the  purpose,  made  an  order  for  the  establishment 
and  construction  of  a  county  road  in  that  county, 
which  county  road  crosses  the  track  of  the 
plaintiff  in  error,  the  Lake  Shore  and  Michigan 
Southern  Railway  Company,  on  a  level,  and  a 
further  order  was  made  awarding  damages  to  the 
railway  company,  from  which  order  the  com- 
pany appealed  to  the  probate  court.  In  that 
court  the  question  was,  whether  the  company 
was  entitled  to  compenfi^tion  for  making  and 
maintaining  two  cattle-guards  across  its  track, 
one  on  each  side  of  the  county  road.  The  pro- 
bate court  excluded  evidence  tending  to  snow 
the  cost  to  the  company  in  furnishmg  material 
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and  oonstructing  such  guards,  and  also  the  cost 
of  maintaining  the  same,  and  the  company  ex- 
cepted. On  petition  in  error  the  court  of  com- 
mon pleas  reversed  the  judgment  of  the  probate 
court  for  excluding  sucn  evidence,  .the  district 
court  reversed  the  judgment  of  the  court  of  com- 
mon pleas,  and  affirmed  that  of  the  probate 
court,  and  this  petition  in  error  is  prosecuted  by 
the  company  to  reverse  the  judgment  of  the  dis- 
trict court.  ' 

.  The  proceeding  for  the  establishment  of  this 
county  road,  and  the  assessment  of  damages  to  the 
owners  of  lands  injured  by  the  establishment  of 
the  road«  and  the  trial  in  the  probate  court,  were 
regulateil  by  the  act  of  1853  (2  S.  &  C.  1289),  as 
amended  (S.  &  S.  671;  66  Ohio  L.  68;  68  Ohio 
L.  Ill,  §  10;  69  OhioL.  186),  which  no  doubt, 
in  a  proper  case,  extended  the  right  to  damages 
as  well  to  a  corporation  as  to  a  natural  person. 
See  Rev.  Stats.  §  4699  et  9&q. 

The  Lake  Shore  and  Michigan  Southern  Rail- 
wav  Company  is  a  corporation  having  a  line  of 
railway  in  Ashtabula  and  other  counties  of  this 
State,  and  exercising  its  powers  subject  to  the 

i)rovisi(ms  of  the  present  constitution,  and  the 
aws  relating  to  or  affecting  railways,  enacted 
in  pursuance  of  the  constitution. 

Among  the  prbvisions  of  the  constitution  are 
the  following :  "  No  special  privileges  or  immu- 
nities shall  ever  be  granted  that  may  not  be  al- 
tered, revoked  or  repealed  by  the  general  assem- 
bly." Art.  1,  8  2.  "Corporations  may  be  formed 
under  general  laws,  but  all  such  laws  mav,  from 
time  to  time,  be  altered  or  repealed."    Art.  13, 

The  act  of  1874  (71  Ohio  L.  85),  which  re- 
tnained  in  force  until  1880  when  it  was  re-en- 
acted in  substantially  the  same  form  (Rev.  Stats. 
§  3324),  provided  as  follows:  "  That  any  railroad 
company,  or  other  party  having  control  or  man- 
agement of  a  railroad,  the  whole  or  a  part  of 
wnich  is  now  or  shall  oe  in  this  State,  isnereby 
required  at  their  own  expense,  *t  *  *  to 
make  and  maintain  safe  ana  sufficient  crossings 
of  good  width,  at  every  point  where  any  public 
road,  street,  lane  or  highway  may  cross  said  rail- 
road, that  is,  or  may  be  usedby  the  public,  with 
the  necessary  cattle-guards  on  each  side  of  said 
crossings,  to  prevent  cattle  or  other  domestic  an- 
imals from  endangering  themselves  and  the  lives 
of  passengers  by  getting  upon  such  railroads : 
and  every  such  railroad  company  or  party  shall 
be  liable  for  all  damages  sustained  in  person  or 
property  in  any  manner  by  reason  of  the  want 
or  insumciency  of  ^any  sucn  *  *  *  crossing 
or  cattle-guard,  or^any  carelessness  or  neglect  of 
said  company,  their  agent  or  agents,  in  construct- 
ing or  keeping  the  same  in  repair." 

The  provision  that  the  company  shall  con- 
struct and  maintain  the  cattle-guards  at  its  own 
expense,  is  too  plain  for  construction,  and,  look- 
ing to  the  whole  act,  manifestly  applies  to  public 
roads  thereafter,  as  well  as  to  roads  theretofore  con- 
structed; and  with  respect  to  companies  organ- 
ized, as  this  is,  under  our  present  constitution, 
the  validity  of  such  a  provision  is  no  longer  sub- 


ject to  doubt  or  question.  Railroad  companies 
are  clothed  by  the  state  with  important  powers 
and  privileges.  Thev  employ  locomotives  which 
pass  along  tneir  roaas  witn  great  force  and  rapid- 
ity, and  this  necessarily,  to  some  extent,  places 
the  persons  and  property  of  others  in  periL 
Hence,  the  requirement  that  companies  shall  fur- 
nish and  maintain  such  cattle-guards,  is  not  to 
be  regarded,  in  any  just  sense,  as  an  invasion  of 
their  property  rients,  but  a  burden  iustly  im- 
posed for  ''he  public  convenience  and  welfare. 
Kailroad  Co.  v.  Railroad  Co.,  30  Ohio  St.  604; 
Pennsylvania  Co.  v.  Wentz,  37  Ohio  St.  333,338; 
Buckley  v.  Railroad  Co.,  27  Conn.  479 ;  Pierce  on 
Rail.  (ed.  of  1881),  456  et  9eq.  Plaintifb  in  er- 
ror rely  on  Railway  Co.  v.  Bloomington,  76  HI. 
447,.  as  opposed  to  this  view.  See  also  Morris 
Canal,  etc.  v.  The  State,  24  N.  J.  L.  62.  But  it 
does  not  appear  that  the  constitution  of  Illinois 
or  New  Jersey,  existing  when  the  questions 
arose,  contained  any  such  provisions  as  those 
above  quoted. 

Judgment  affirmed. 

[This  case  will  appear  in  38  0.  S.] 
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FIRE  INSURANCE— OPEN  POLICY. 


SUPREME  COURT  OF  OHIO. 


FarmiSius'  Imsurancs  Company 

v. 
Joseph  R.  Butler. 


May  9, 1882. 

A  policy  of  in^uruice  for  1800.00  on  a  certain  dwelling 
house,  which  sum  does  not  exceed  two-thirds  of  the 
▼alue  of  the  house  as  appeun  from  the  application  that 
was  made  a  part  of  the  policy,  which  also  contains  a 
stipulation  that  the  company  will  pay  to  the  assured  *'  all 
loss  or  damage,"  not  exceeding  tne  sum  assured,  with- 
in ninety  days  after  due  notice  and  **  proofs  "  of  sudi 
loss  or  damage,  is  an  open  and  not  a  valued  policy. 

Error  to  the  District  Court  of  Holmes  County. 

The  original  action  was  brought  Iby  Joseph  R. 
Butler  against  The  Farmers'  Insurance  Com- 
pany, in  the  Court  of  Common  Pleas  of  Holmes 
County,  on  a  policy  of  insurance,  wherein  it 
was  stipylateo,  among  other  things,  as  follows: 
"The  Farmers'  Insurance  Company,  by  this  pol- 
icy of  insurance,  and  in  consiaeration  of  a  <^uh 
premium  of  twelve  dollars  received  of  J.  R. 
Butler,  do  hereby  insure  unto  the  said  J.  R. 
Butler  the  sum  of  twelve  hundred  dollars,  on 
the  following  property,  situate  in  Killbuck 
Township,  Holmes  County,  Ohio,  and  more  fax- 
ticularly  described  in  application  and  survej 
No.  11974,  which  is  hereby  made  a  part  of  this 
policy,  to  wit:  On  Dwelling  House.  $800.00; 
Bam,  $400.00.  And  said  Farmers'  Insurance 
Company  hereby  agrees  to  make  eood  unto  the 
said  assured,  his  heirs  executors,  administraton^ 
or  assigns,  all  such  loss  or  damage,  not  exoeedr 
ing  in  amount  the  several  sums  insured,  as  shall 
happen  by  fire  or  lightning  to  any  of  the  afore- 
said property,  from  the  28th  day  of  March,  one 
thousand,  eight  hundred  and  seventy-three,  at 
12  o'clock  at  noon,  to  the  28th  day  of  Maich, 
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one  thousand,  eight  hundred  and  seventy-eiffht, 
at  12  o'clock  at  noon,  and  to  be  paid  ninety  days 
after  due  notice  and  proofs  of  the  same  shall 
have  been  made  by  the  assured  and  received  at 
this  office,  with  the  terms  and  provisions  of  this 
policy." 

The  application  thus  made  a  part  of  the  pol- 
icy contained  among  other  things  the  following 
representation : 

"  The  above  description  and  diagram  contains 
a  full  and  accurate  description  of  the  buildings 
and  property  insured  ana  the  insurance  on  the 
buildings  does  not  exceed  two-thirds  their  act- 
ual cash  value.  J.  R.  Butlbr." 

During  the  life  of  the  policy,  the  dwelling 
house  insured  was  totally  destroyed  by  fire. 
The  petition  prayed  for  a  judgment  for  $800.00, 
the  full,  amount  of  insurance  on  the  dwelling 
house. 

The  answer  denied  that  the  dwelling  house 
destroyed  was  of  the  value  of  $800.00. 

During  the  trial  in  the  court  of  common 
pleas,  the  following  bill  of  exceptions  was  filed: 

'*' Be  it  remembered  that  at  the  trial  of  the 
above  case,  the  defendant,  to  maintain  the  issue 
on  her  part,  offered  evidence  tending  to  show 
that  the  dwelling  house  mentioned  in  plaint- 
iff's petition,  was  not  worth,  at  the  time  the 
same  burned,  more  than  the  sum  of  four  hun- 
dred dollars,  and  that  the  plaintiff  was  not  dam- 
aged by  the  burning  of  the  same  more  than  the 
said  sum  of  four  hundred  dollars,  and  that  to 
said  evidence  the  plaintiff,  by  his  attorneys, 
objected;  which  obiections  the  court  sustained, 
to  which  ruling  ana  decision  the  defendant  ex- 
ceptedii  and  now  comes  in  open  court  with  this, 
her  Bill  of  Exceptions,  and  prays  that  the  clame 
may  be  allowed,  signed  and  sealed,  and  ordered 
to  be  made  a  part  of  the  record  in  this  case, 
which  is  accordingly  done." 

Trial  tg  the  court.  Judgment  for  plaintiff 
for  $800.00  and  $34.80  interest,  and  also  for  costs. 

On  proceedings  in  error  in  the  district  court  it 
was  assigned  for  error  that  the  court  of  common 
pleas  erred  in  excluding  evidence  as  set  forth 
in  the  bill  of  exceptions;  but  the  district  court 
affirmed  the  judgment  below. 

This  proceeding  is  now  prosecuted  to  reverse 
the  judgments  of  the  district  and  common  pleas 
courts. 

McIlvaine,  J. 

Whether  the  policy  of  insurance  in  this  suit 
is  valued  or  open,  is  the  sole  question  in  this*' 
case. 

A  policy  of  insurance  is  essentially  a  contract 
for  indemnity  in  case  of  loss.  Wager  policies 
are  contrary  to  public  policy.  The  insured  must 
have  an  interest  in  the  subject  of  the  insurance 
-^an  interest  in  its  preservation.  In  case  of  loss, 
his  contract  rightfully  entitles  him  to  compen- 
sation— nothing  more.  The  reason  upon  which 
this  principle  rest,  is  the  prevention  of  fraud 
and  crime,  by  removing  all  inducement  and 
temptation  to. commit  them,  which  would  nat- 
urally arise  from  the  great  disparity  between 
the  consideration  paid  and  the  indemnity  re- 


ceived by  the  insured.  This  disparity,'  however, 
does  not  amount  to  inadequacy,  or  even  a  suspi- 
cion of  fraud;  because  of  the  supposed  remote- 
ness of  the  contingency  of  loss;  nevertheless  its 
existence  requires  the  utmost  good  faith  on  the 
part  of  the  insured. 

While  these  considerations  do  not,  in  the 
least,  exempt  the  insurer  from  liability  on  his 
contract  they  do  show  that  in  ther  absence  of  a 
contract  to  the  contrary,  the  amount  of  recovery 
on  a  policy  of  insurance  should  be  limited  to 
the  actual  loss  sustained  by  the  assured  on  ac- 
count of  the  riisk  against  which  the  policy  was 
taken.  In  other  words,  a  policy  of  insurance 
must  be  regarded  as  an  open  one,  unless  it  ap- 
pears to  have  been  the  intention  of  the  parties 
to  the  policv,  upon  a  fair  and  reasonabfo  con- 
struction of  its  terms,  to  value  the  loss,  and 
thereby  fix,  by  contract,,  the  amount  of  recovery. 

Mr.  Wood,  in  his  treatise  on  fire  insurance, 
section  41,  says:  *^  Valued  policies  are  those  in 
which  both  the  property  insured  and  the  loss 
are  valued,  and  wnich  bind  the  insurer  to  pay 
the  whole  sum  insured,  in  case  of  total  loss. 
They  may  be  said  to  be  policies  in  which  the 
insurer  himself,  at  the  time  of  making  the  pol- 
icy, assesses  the  damages  in  case  of  total  loss, 
unless  fraud,  inducing  an  over-valuation  on  the 
part  of  assured,  is  established."  And  further 
along  in  the  same  section,  he  says:  ''If  there 
is  anything  in  the  policy  that  clearly  indicates 
an  intention  on  the  part  of  the  insurer  to  value 
the  risk  and  th^  loss,  in  whatever  words  ex- 
pressed, the  policy  is  valued,  otherwise  it  is 
open."  Again,  ''ifo  particular  form  of  expres- 
sion is  necessary;  the  intention  of  the  parties, 
gathered  from  the  whole  instrum.ent,  must  de- 
termine the  matter."  Fuller  v.  &)ston  etc.  Ins. 
Co.,  18  Pick.  623. 

It  has  been  decided  that  a  policy  of  a  company 
whose  charter  limited  its  liability  to  a  certain 
proportion  of  the  actual  value  of  the  property 
insured,  which  refers  to  the  value  of  tne  prop- 
erty as  stated  in  the  application  of  the  insured, 
is  a  valued  policy.  10  Gushing,  361.  Other 
cases  go  so  far  as  to  hold  generally,  that  a  pol- 
icy which  refers  to  the  valuation  of  the  property 
as  it  appears  in  the  application  which  is  made  a 

J»art  of  the  policy,  is  a  valued  one.    1  Allen  63, 
00  Mass.  476. 

Without  expressing  an  opinion  as  to  the 
soundness  of  such  construction  when  nothing 
further  appears  in  the  policy,  we  are  satisfied 
that  the  policy  before  us,  which  contains  the 
further  stipulation,  that  "  said  Fairmers'  Insur- 
ance Company  hereby  agrees  to  make  good  unto 
the  said  assured,  his  heirs,  executors,  administra- 
tors or  assignees,  all  such  loss  or  damage,  not  ex- 
ceeding in  amount  the  several  sums  insured,  as 
shall  happen  by  fire  or  lightiiing  to  anv  of  the 
aforesaid  property,  from  the  28th  day  of  March, 
1878,  at  12  o'clock  at  noon,  to  the  28th  day  of  March, 
1878,  at  12  o'clock  at  noon,  and  to  be  paid  ninety 
days  after  due  notice  and  proofs  of  the  same  shall 
have  been  made  by  the  assured  and  received  at 
this  office,  with  the  terms  and  provisions  of  this 
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policy/'  shows,  that  it  nvas  not  intended  by  the 
insurer  to  make  the  sum  assured  the  measure  or 
value  of  the  damages,  although  the  loss  might 
be  total.  Proofs  of  loss  or  damage  here  required 
as  a  condition  precedent  to  the  payment,  refer  to 
cases  of  total  as  well  partial  loss.  The  amount 
of  liability  on  the  policy  was  left  open  to  in- 
quiry, limited,  however  by  the  amount  d{  insur- 
ance named  in  the  policy. 

The  court  of  common  pleas,  therefore  erred,  in 
rejecting  testimony  offered  by  the  defendant  be- 
low, as  to  the  amount  of  actual  loss.  And  the 
district  court  erred  in  affirming  the  judgment  of 
the  common  pleas. 

Judgments  reversed  and  caujse  remanded. 

[This  case  will  appear  in  38  0.  S.] 


#  • » 


BAIL  BOND  IN  STATE  COURT  EXONER- 
ATED FOR  FOPEITURE  THROUGH  IN- 
TERVENTION OP  THE  UNITED  STATES 
COURT. 


KENTUCKY  COURT  OP  APPEALS. 


Commonwealth 

V. 
OVBBBY. 


April  1st,  1882. 

A  bail  bond  having  been  executed  In  the  Chnstian  Cir- 
cuit Court,  for  the  appearance  of  Jno.  H.  Overbyatdts 
ensuinff  term,  to  answer  the  charge  of  passing  a  counter- 
feit United  States  treasury  note,  but  tlie  defendant  hav- 
ing failed  to  appear  because  of  the  fact  that  the  day  fol- 
lowing the  execution  of  the  bail  bond,  he  was  arrested 
hj  an  officer  of  the  United  States  and  carried  before  a 
Ifif  ited  States  Commissioner,  and  by  him  held  to  appear 
and  answer  at  the  next  term  thereafter  of  the  United 
States  Circuit  Court,  by  which  tribunal  he  was,  in  due 
time,  tried  on  the  same  charge  for  which  he  had  been  re- 
quired to  appear  in  the  State  Court,  convicted  and  im- 
prisoned. 

Held:  That  the  bail  should  not  be  liable  upon  the  bail 
bond,  because  he  was  by  the  United  States  officer  de- 

S rived  of  the  power  to  surrender  the  defendant  to  the 
tate  Court;  and,  furthermore,  because  the  defendant  in 
this  case  could  not  liave  been  tried  and  convicted,  civen 
if  present  in  the  Christian  Circuit  Court,  after  having 
been  tried  and  convicted  of  the  same  offense  by  the 
United  States  Circuit  Court. 

Appeal  from  Christian  Circuit  Court. 
(    Cnief  Justice  (jEWIS. 

On  the  19th  of  November,  1880,  appellee,  exe- 
cuted a  bail  bond  for  the  appearance  of  John  H. 
Overby  in  the  Christian  Circuit  Court,  at  its  en- 
suing February  term,  to  answer  the  charge  of 
passing  a  counterfeit  United  States  treasury 
note,  but  the  defendant  having  failed  to  appear, 
the  bond  was  forfeited,  and  summons  issued 
against  appellee. 

In  his  response  he  alleged  the  following  facts 
which  are  conceded:  That  on  the  day  following 
the  execution  of  the  bail  bond,  Overby  was  ar- 
restad  by  an  officer  of  the  United  States  and  car- 
ried before  a  United  States  Commissioner,  and 
by  him  held  to  appear  and  answer  at  the  next 
term  thereafter  of  the  United  States  Circuit 
Court,  held  in  the  city  of  Louisville,  the  same 
charge  for  which  he  had  been  required  to.  appear 
and  answer  in  the  State  Court:  that  failing  to 
give  bail  he  was  committed  to  the  jail  of  Jelfor- 


son  County,  where  he  remained  until  February. 
1881,  when  he  was  indicted,  tried  and  oonTictea 
in  the  United  States  Court  for  the  offense,  and 
sentenced  to  confinement  in  the  penitentiary  of 
the  State  of  New  York  for  the  term  of  five  years. 

The  court  below  having  overruled  the  de- 
murrer to  the  response,  and  dismissed  the  pro- 
ceeding against  appellee,  the  Commonwealth 
prosecutes  this  appeal. 

By  the  terms  of  the  bail  bond  in  such  cases, 
the  oail  undertakes  that  the  defendant  ahall  ap- 
pear in  court  at  the  time  and  i>lace  designated, 
to  answer  the  charge  upon  which  he  is  m  cus- 
tody, and  at  all  times  render  himself  amenable 
to  the  orders  and  process  of  the  court  in  prosecu- 
tion of  the  charge ;  or  if  he  fail  to  perform  either 
of  these  conditions,  that  the  bail  will  pay  to  the 
Commonwealth  the  sum  at  which  tne'penalty 
is  fixed. 

But  it  is  expressly  provided  by  law  that  the 
bail  may,  at  any  time  oefore  the  forfeiture  of  the 
bond,  surrender  the  defendant  to  the  jailer  of 
the  county  in  which  the  prosecution  is  pending, 
and  be  thereupon  exonerated.  And  for  the  pur- 
nose  of  surrendering  him  the  bail,  at  any  time 
Wore  judgment  against  him,  and  at  any 
place  within  the  State,  may  arrest  the  defendant 
or  by  an  endorsement  upon  a  certified  oopy  of 
the  bail  bond,  may  direct  the  arrest  to  be  made 
by  any  peace  officer  of  the  State,  or  by  anj  other 
person  over  twenty-one  years  of  age,  designated 
in  the  endorsement.  And  it  is  also  provided 
that,  if,  before  judgment  is  entered  against  the 
bail,  the  defendant  be  surrendered  or  arrested, 
the  court  may  at  its  discretion,  remit  the  whole 
or  part  of  the  sum  specified  in  the  bail  bond. 

There  is,  therefore,  in  the  bail  bond,  an  im- 
plied undertaking  on  the  part  of  the  Common- 
wealth, that  the  bail  shall  not  be  hindered  or 
prevented  by  herself,  or  any  other  authority 
within  the  limits  of  the  State,  in  surrenderinff 
the  defendant  before  the  forfeiture  of  the  bonG^ 
and  the  farther  undertaking  that  the  Common- 
wealth has  the  power  through  her  peace  officers, 
to  arrest  the  detendant,  if  within  the  State,  and 
will  so  arrest  him  at  any  time  before  judgment 
against  the  bail,  when  he  shall  so  direct. 

It  has  accordingly  been  held  by  this  court 
that,  when  the  Commonwealth,  bv  ner  own  act, 
prevents  the  appearance  of  the  defendant  in  dis- 
c^arse  of  the  bail  bond  or  recognizance,  she 
should  not  enforce  the  penalty  against  the  bail 
for  non-compliance.  Alquin  v.  &)mmonwealth, 
3  B.  M.,  349;  Kirby  v.  Commonwealth,  1  Bosh, 
114. 

Although  in  this  case  the  bail  was  not  de- 
prived of  his  right  to  surrender  the  defendant, 
and  thus  to  become  exonerated  by  the  Common- 
wealth, he  was  effectually  prevented  exercising 
that  right,  as  was  the  defendant  prevented  ap- 
pearinff  in  discharge  of  the  bail  bond  by  toe 
Unitea  States  government.  And,  in  our  opin- 
ion, it  does  not  make  any  difference  whether  the 
non-appearance  of  the  aefendant  in  complimnoe 
with  the  bail  bond,  be  caused  by  the  Common- 
wealth, or  by  the  United  States  govemmMit,  for 


THE   OHIO    LAW   JOTTBNAIi. 


509 


the  authority  of  neither  can  be  resisted  by  the 
bail  or  by  the  defendant,  and  in  both  cases  the 
bail  is  deprived  of  the  aid  and  protection  of  the 
Commonwealth,  to  which  under  the  contract,  he 
is  entitled. 

Upon  principle,  as  well  as  according  to  the 
weight  of  authority  in  this  State,  the  facts  set 
forth  in  the  response  by  appellee  constitute  a 
sufficient  defense  to  the  proceeding  against  him, 
and  the  demurrer  was  properly  overruled. 

In  the  case  of  the  Commonwealth  v.  Terry,  2 
Duval,  383,  it  was  held  by  this  court  that,  in  a 
proceeding  against  the  surety  upon  a  forfeited 
recognizance,  it  was  a  sufficient  aefense  that  the 
defendant,  being  a  soldier  in  the  Federal  army, 
was  refused  a  furlough,  and  by  reason  thereof 
was  unable  to  appear  m  discharge  of  the  recog- 
nizance.  And  in  the  case  of  the  Commonwealtn 
V.  Webster,  etc.,  1  Bush,  616,  it  was  held  that 
the  defendant  having  been  arrested  by  a  provost 
marshal,  and  taken  from  the  county  where  the 
prosecution  against  him  was  pending,  the  bail 
should  *not  be  made  liable  upon  the  l)ail  bond, 
because  he  was,  by  the  United  States  officer,  de- 
prived of  the  power  to  surrender  the  defendant. 

But  the  case  of  the  Commonwealth  v.  House, 
13  Bush,  68Q,  though  the  facts  are  not  fully  set 
forth,  appears  to  be  somewhat  in  conflict  with 
the  two  just  referred  to.  In  that  case  it  is  con- 
ceded that  if  the  Commonwealth,  before  the  time 
stipulated  for  his  appearance,  arrests  the  prin- 
cipEil  and  detains  him  at  another  place,  so  that 
he  cannot  appear  at  the  time  and  place  men- 
tioned in  the  bail  bond,  the  bail  is  exonerated. 
But  it  is  intimated  that  the  bail  would  not  be 
exonerated  when  the  principal  is  arrested  and 
detained  by  the  United  States  government.  Per- 
ceiving^  no  reason  why  the  bail  should  be  exon- 
erated ih  the  one  case  and  not  in  the  other,  we 
must  adhere  to  the  doctrine  announced  in  the 
two  cases  in  2  Duval,  and  1  Bush,  supra^  and 
overrule  the  case  in  13  3ush,  mipra,  so  far  as  it  is 
inconsistent  with  this  opinion.  But  there  is 
another  ground  upon  which  the  bail  in  this  case 
should  be  exonerated.  The  object  t>f  a  bail  bond 
or  rec(^nizance  is  to  secure  the  appearance  of  the 
defendant  in  the  court  having  jurisdiction,  that 
he  may  answer  the  charge  against  him,  and,  if 
convicted,  render  himself  in  execution  thereof. 
Manifestly,  the  defendant  in  this  case  could  not 
huve  been  tried  and  convicted  even  if  present  in 
the  Christian  Ciruit  Court,  after  having^  been 
tried  and  convicted  of  the  same  offense  in  the 
United  States  Circuit  Court,  still  it  was  the  same 
offense,  for  which  he  was  held  to  answer  in  the 
State  Court,  denounced  alike  by  the  laws  of  the 
United  SUtes  and  of  this  State. 

The  judgment  is  affirmed 
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CHURCH  DISCIPLINE. 


SUPREME  COURT  OF  NORTH  CAROLINA. 


The  State 

Wm.    LiNKffiVW. 


The  dtstarbanoe  of  a  religious  congregation  by  singing, 
when  the  singer  does  not  intend  so  to  disturb  it,  but  Is 
conscientiously  taking  part  in  the  religious  senrioes, 
may  be  a  proper  subject  for  the  discipline  of  his  church, 
but  is  not  iuaictable. 

Defendant  was  indicted  for  disturbing  a  relig* 
ious  congregation.  The  evidence  as  detailed  by 
several  witnesses  was  substantially  this:  De- 
fendant is  a  member  of  the  Methodist  Church; 
he  sings  in  such  a  way  as  to  disturb  the  congre- 
gation ;  at  the  end  of  each  verse,  his  voice  is  heard 
after  all  the  other  singers  have  ceased.  One  of 
the  witnesses  bein^  asked  to  describe  defendant's 
singing,  imitated  it  by^ -singing  a  verse  in  the 
voice  and  manner  of  the  defendailt,  which  "pro- 
duced a  burst  of  prolonged  and  irresistable 
laughter,  convulsing  alike  the  spectators,  the 
Bar,  the  jury  and  the  Court." 

It  was  in  evidence  that  the  disturbance  occa- 
sioned by  defendant's  singing  was  decided  and 
serious;  the  effect  of  it  was  to  make  one  part  of 
the  congregation  laugh  and  the  other  mad ;  that 
the  irreligious  and  frivolous  enjoyed  it  as  fun, 
while  the  serious  and  devout  were  indignant. 
It  was  also  in  evidence  (without  objection)  that 
the  congregation  had  been  so  much  disturbed  by 
it  that  the  preacher  had  declined  to  sing  the 
hymn,  and  shut  up  the  book  without  singing  it; 
that  the  presiding  elder  hlui  refused  to  preach  in 
the  church  on  account  of  the  disturbance  occa- 
sioned by  it ;  and  that  on  one  occasion  a  leading 
member  of  the  church,  appreciating  that  there 
was  a  feeling  of  solemnity  pervading  the  congre- 
gation in  consequence  of  the  sermon  just  deliv- 
ered, and  fearing  that  it  would  be  turned  into 
ridicule^  went  to  the  defendant  and  asked  him 
not  to  sing,  and  that  on  that  occasion  he  did  not 
sing.  It  also  appeared  that  on  many  occasions  the 
church  memoers  and  authorities  expostulated 
with  the  defendant  about  his  singing  and  the 
disturbance  growing  out  of  it.  To  all  which  he 
replied :  "That  he  would  worship  his  God,  and 
that  as  a  part  of  his  worship,  it  was  his  duty  to 
sing."  Defendant  is  a  strict  member  of  the 
church,  and  a  man  of  exemplary  deportment. 

It  was  not  contended  by  the  State  upon  the 
evidence  that  he  had  any  intention  or  purpose 
to  disturb'the  congregation ;  but  on  the  contrary 
it  was  admitted  that  he  was  conscientiously 
taking  part  in  the  religious  services. 

Defendant  prayed  the  Court  to  instruct  the 
jury  that  if  the  defendant  did  not  intend  to  dis- 
turb the  congregation  he  was  not  guilty. 

This  instruction  his  Honor  refused,  and  among 
other  things,  told  the  jury  that  it  would  not  ex- 
cuse the  defendant  to  say  that  he  did  not  intend 
to  disturb  the  congregation.  The  question  is, 
did  he  intend  tocommit  the  act  which  did  disturb 
th6  congregation?     The  jury  must  be  satisfied 
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that  there  was  an  actual  disturbance  occasioned 
by  the  defendant's  act.  It  is  a  general  principle 
that  every  man  is  presumed  to  have  intended 
the  necessary  consequences  of  his  own  acts. 

There  was  a  verdict  of  guilty.  Judgment,  and 
appeal  by  the  defendant. 

Settle,  J. 

The  defendant  is  indicted  for  disturbing  a 
congregation  while  engaged  in  divine  worship, 
and  the  disturbance  is  alleged  to  consist  in  his 
singing,  which  is  described  to  be  so  peculiar  as 
to  excite  mirth  in  one  portion  of  the  congrega- 
tion and  indignation  in  the  other. 

From  the  evidence  reported  by  his  Honor  who 
presided  at  the  trial,  it  appears  that  at  the  end 
of  each  verse  his  voice  is  heard  after  all  the  other 
singers  have  ceased,  and  that  the  disturbance 
is  decided  and  serious;  that  the  church  members  . 
and  authorities  expostulated  with  the  defendant 
about  his  singine  and  the  disturbance  growing 
out  of  it;  to  alrT)f  which  ne  replied  that  he 
would  worship  his  God,  and  that  as  a  part  of  his 
worship  it  was  his  duty  to  sing.  It  was  further 
in  evidence  that  the  defendant  is  a  strict  mem- 
ber of  the  church,  and  a  man  of  most  exemplary 
deportment. 

'^  It  was  not  contended  by  the  State  upon  the 
evidence  that  he  had  any  intention  or  purpose 
to  disturb  the  congregation ,  but  on  the  contrary, 
it  wa»  admitted  that  he  was  conscientiously  tak- 
ing part  in  the  religious  services." 

This  admission  by  the  State  puts  an  end  to 
the  prosecution.    It  is  true,  as  saia  by  his  Honor, 
that  a  mantis  generally  presumed  to  intend  con 
sequences  of  his  acts,  but  here  the  presumption 
is  rebutted  by  a  fact  admitted  by  the  State. 

It  would  seem  that  the  defendant  is  a  proper 
subject  for  the  discipline  of  his  church,  but  not 
for  the  discipline  of  the  Courts.  1 — 69  N.  C.  Re- 
ports. 


» » » 


LIABILITY    OP    INNKEEPER    FOR    LOSS 
OF   GUEST'S  PROPERTY. 


What  great  events  from  little  causes  spring. 
The  original  and  ostensible  cause  of  the  Crimean 
war  was,  in  the  words  of  her  Majesty, "  the  key  of 
the  back  door  of  a  mosque."  Leaving  a  bedroom 
door  unbolted  was  the  origin  of  the  conflict  in 
Herberts.  Markwell.  But,  like  the  heroes  of  the 
chill  heights  of  the  Tauric  Chersonese,  the  liti- 

Sut  innKeeper  and  his  guest,  who  figure  in  the 
w  Times  Reports  of  the  28th  ult.,  are  now  at 
peace — concluded,  let  us  trust,  not  on  the  prin- 
ciple of  "leaving  the  door  open,"  against  which 
Mr.  Disraeli  inveighed,  when  he  called  upon  her 
Majesty's  Government,  in  1855,  to  ''shut  the 
door,  and  let  those  who  want  to  come  in  knock 
at  the  door,  and  then  we  shall  have  a  safe  and 
honorable  peace." 

Is  a  guest  at  an  inn  negligent  in  not  locking 
his  door?  Such  was  the  question  presented  in 
the  case  referred  to  (45  L.  T.  N.  S.  649),  on 
which  three  learned  judges  delivered  elaborate 
judgments.  The  plaintiff,  who  was  a  solicitor, 
and  his  wife  were  staying  at  the  defendant's 


hotel,  and  it  is  recorded  that,  on  the  eventful 
night  of  Sunday,  the  8th  of  May,  the  plaintiff 
went  to  bed  about  a  Quarter  to  twelve,  while  bis 
good  lady  had  retired  about  an  hour  and  a  half 
before.  Under  such  circumstances,  we  are  clearly 
of  the  opinion  that  it  was,  at  all  events,  tiot  the 
wife's  4uty  to  bolt  the  bedroom  door.     But,  was 
that  duty  imposed  on  the  husband  ?    There  was 
no  necessity  for  having  recourse  to  the  feeble 
protection  of  '*a  wooden  or  iron  pin,  used  to  keep 
meat  in  form,"  as  Dr.  Johnson  defines  the  instru- 
ment which  was  applied  by  the  "little  maid,' 
whom  Wilks  has  immortalized ;  for  the  door— 
though  it  had  no  handle  on  the  outside,  but  a 
key  that  acted  as  a  handle,  and  might  have  been 
prudentlv  removed — was  properly  provided  with 
a  bolt.     l*he  plaintiff'  deposed  on  the  virtue  of 
his  oath  that  he  bolted  the  door  when  he  went 
into  the  room,  but  opened  it  again  to  put  out 
his  boots.     Did  he  then  re-bolt  it?     He  swore  he 
did,  but  he  exhibited  some  uncertainty  in  bis 
evidence,  and  admitted  that,  shortly  after  the  oc- 
currence which  gave  rise  to  the  action  as.next  to 
be  narrated,  he  said,  in  reply  to  an  observatioo, 
that  it  was  impossible  to  unbolt  the  door  from 
the  inside,  "If  that  is  so,  I  must  have  made  a 
mistake ; "  and  he  certainly  showed  an  absence 
of  caution  in  pther  respects,  by  not  removing  th«* 
kev  from  the  outside,  and  by  not  depositing  any 
valuables  under  lock  and  key  in  the  wardrobe  or 
elsewhere  in  the  room.     Be  this  as  it  may,  it  wa.^ 
discovered  next  morning  that  his  watch,  which 
he  had   left  on  a  table  near  the  bed,  and  hi- 
wife's  watch  and  some  jewelry,  which    she  haJ 
left  on  the  dressing-table,  had  been  abstractetl 
The  action  was  brought  to  recover  the  value  ••{ 
the  stolen  property ;  and  the  jury  found  that  the 
loss  would  not  have  happened  if  the  plaintiff'had 
used  the  ordinary  care  that  might  oe  expect  ? 
from  a  prudent  man  under  the  circumstanc 
and  did  not  happen  through  anv  wilful  act  *c 
default  on  the  part  of  the  defenaantor  any  ^  ' 
vant  in  his  employ.     They  assessed  the  valu*    ( 
the  property  at  £19  10s;  and  a  verdict  was  '  i 
tered    for    the  defendant,   which   the   plaii:' 
sought  to  have  set  aside,  on  the  grounds  it- 
there  was  no  evidence  of  negligence  on  the  part 
the  plaintiff'  to  go  to  the  jury,  and  that  his  n-^l 
gence  (if  any)  was  not  the  proximate  cuum- 
the  loss,  which  might  hiive  been  avoided  if  :'  • 
defendant  had  himself  used  proper  care  and  <ii: 
gence. 

Now  in  Crdye's  case  (8  Coke  32,  1  Sm.  f..  ♦ 
122),  it  was  said,  "It  was  no  excuse  for  the  ii 
keeper  to  say  that  he  delivered  to  the  gue-t  i' 
key  of  the  chamber  in  which  he  is  loag«^l,  a; 
that  he  left  the  chamber  door  open ;  butheo^icK 
to  keep  the  goods  and  chattels  of  his  guest  tf  <  • 
in  safety."     Again,  in  Morgan  r.  Ravev  '^H  H.  ^ 
N.  267),  the  defendant  was  held  liable,  tlM>    - 
the  plaintiff*  had  forgottep  to  lock  his  do  >r,  :i'  i- 
withstanding  notices  posted  up  cautioning  ♦.  revel- 
lers to  lock  their  doors.     Ana  in  Oppenhi  iin  r. 
White  Lion  Hotel  Co.  (L.  R.  6  C.  P.  51,.), we 
find  one  of  the  judges  saying,  "  I  agree  th;t*    here 
is  no  obligation  on  a  guest  at  an  inn  to  1  •^%  hi< 
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bedroom  door.  Though  it  is  a  precaution 
which  any  prudent  man  would  take,  I  am  far 
from  saying  that  the  omissioii  to  do  so  alone 
would  relieve  the  innkeeper  from  his  ordinary 
responsibility."  Those  cases  were  cited;  but 
there  are  others  that  might  be  mentioned.  For 
instance,  in  Mitchell  v.  Woods  ( 16  L.  T.  N.  S. 
676),  we  find  Kelly,  C.  B.,  holding  that  there 
was  no  obligation  on  a  guest  to  lock  his  door, 
and  that,  consequently,  his  omission  to  do  so  was 
not  negligence.  And  in  the  American  case  of 
Classen  v.  Leopold  (2  Sweeny,  705  ),  we  find  the 
court  saying,  "  Calye's  case  has  not  thus  far  been 
overruled  or  questioned  in  this  State.  Nor  do  I 
perceive  any  reason  why  it  should  be.  The  doc- 
trine of  the  case  was  that  the  sole  object  of  the 
giving  to  and  acceptance  by  t^e  guest  of  the  key 
of  his  chamber  (  there  being  no  attendant  cir- 
cumstances to  show  a  different  one  ),  was  to  ena- 
ble him  to  secure  privacy  at  his  pleasure  ;  that 
the  entrance  of  thieves  or  suspicious  characters 
into  the  inn  without  the  knowledge  or  consent 
of  the  innkeeper,  was  to  be  provided  against  by 
the  outer  door,  which  was  under  the  care  and 
control  of  the  innkeeper,  and  v/hich  it  was  his 
dutv  so  to  keep  as  to  prevent  such  entrance ; 
whfle  as  to  those  guests  who  obtained  entrance 
with  the  knowledge  and  consent  of  the  innkeeper, 
as  well  as  to  the  servants,  it  was  his  duty  to  see 
that  they  were  not  thieves  or  suspicious  charac- 
ters, and  if  he  entertained  doubts  as  to  their 
character,  totake  proper  precautionary  measures 
to  preserve  his  other  guests  from  loss;  and  that 
guests  had  a  right  to  rely  on  the  faithful  per- 
lormance  of  these  duties  by  the  innkeeper,  and  to 
believe  that  they  might  repose  in  security  in 
their  chambers,  with  unlocked  doors,  and  that  no 
necessity  existed  for  locking  the  doors  except  for 
the  purpose  of  securing  privacy  when  they 
might  desire  it.  There  is  no  reason  to  be  de- 
rived from  the  present  state  of  society,  civiliza- 
tion and  commerce,  why  the  doctrine  should  not 
still  hold  good.  The  only  reason  why  a  guest 
should  be  held  Ruilty  of  negligence  in  not  lock- 
ing his  door  is  that  it  is  easier  to  rob  a  room,  the 
door  whereof  is  unlocked,  than  one,  the  door  of 
which  is  locked.  This  reason  existed  at  the 
time  of  Calye's  case,  and  it  is  no  more  apparent 
to  courts  and  guests  at  this  present  day  tnan  it 
was  then." 

But,  truly,  the  common  law  liability  of  inn- 
keepers, on  which  Calye's  case  is  the  leading 
case,  originated  at  a  time  when  yourBoniface  was 
ordinarily  the  accomplice  of  cut-throats  and 
highwajrmen,  while  even  locking  your  door  was 
no  protection  against  '*arat"  in  the  arras,  or 
the  entry  of  some  grim  cut-purse  through  a  se- 
cret panel  in  the  wainscot.  And  as  Wiles,  J.  ob- 
served in  Oppenheim's  case.  Coke,  in  the  passage 
already  quoted  from  Calye's  case,  "evidently 
means  that  the  fact  that  the  guest  having  the 
means  of  securinjg  his  door,  and  neglecting  to 
avail  himself  of  them,  afforas  the  innkeeper  no 
le  by  way  of  plea  as  a  matter  of  law.''    "  I 


excuse 


thought,"  said  Bowen,  J.  in  Herbert's  case,  ''that, 
if  it  was  any  authority,  it  had  long  been  kiUed 


by  the  judgment  of  Willes,  J.  in  Oppenheim's 
case."     And  certainly,  Oppehheim's  case,  and 
the  still  later  case  of  Spice  v.  Bacon  (36  L.  T.  N. 
S.,  896^)  are    distinct  authorities   establishing 
that,  wnile  there  is  no  absolute  duty 'or  obliga- 
tion on  a  guest  to  lock  or  bolt  his  door,  and  his 
omission  so  to  do  is  not  per  se  negligence,  it  is  an 
element  to  be  considered  by  the  jury  with  other 
facts  which  might  be  proved,  and  which,  taken 
together  might  amount  to  negligence.    In  ac- 
cordance with  this,  is  also,  the  American  case  of 
Bohler  v.  Owens  (60  Ga.  185);  and  why  such 
questions  should  be  treated  as  questions  of  fact 
is  well  shown  in  Burgess  v.  Clements  (4  M.  &  S. 
311 ),  where  we  find  Lord  Ellenborough  saying: 
"I  agree  that  if  an  innkeeper  gives  the  key  of 
his  chamber  to  his  guest,  this  will  not  dispense 
with  his  own  care,  or  discharge  him  from  his 
general    responsibility  as    innkeeper.     But    if 
there  be  evidence  that  the  guest  accepted  the 
key  and  took  on  himself  the  care  of  the  goods, 
surely  it  is  for  the  jury  to  determine  whether 
this  evidence  of  his  receiving  the  key  proves 
that  he  did  it  aninvo  cuslodiendi^  and  with.a  pur- 
pose of  exempting  the  innkeeper,  or  whether  he 
took  it  merely  because  the  landlord  forced  it  on 
him,  or  for  the  sake- of  securing  greater  privacy, 
in  order  to  prevent  persons  from  intruding  them- 
selves into  his  room."  And  see  Cashill  v.  Wright 
2  E.  &  B.  891 ;  Armistead  v.  Wilde,  17  Ad.  <fe  E. 
261 ;  Jones  v.  Jackson,  29  L.  T.  N.  S.  399.    But, 
as  Montague   Smith,  J.   said  in    Oppenheim's 
case:  "The  law  in  Calye's  case  may  remain  un- 
touched.   But  the  fact  of  the  guest  having  the 
means  of  securing  himself,  and  choosing  not  to 
use  them,  is  one  which,  with  the  other  circum- 
stances of  the  case,  should  be  left  to  the  jury. 
The  weight  of  it  must,  of  course,  depend  upon 
the  state  of  society  at  the  time  and  place.     Wnat 
would  be  prudent  in  a  small  hotel  in  a  sniall 
town,  might  be  the  extreme  of  imprudence  in  a 
large  city   like    Bristol,  where,  probably  three 
hundred  bedrooms  are  occupied  by  people  of  all 
sorts."    For    those  reasons,    we    ourselves    are 
quite  of  the  opinion  arrived  at  in  Herbert  ,v. 
Mark  well — that  it  cannot  be  laid  down  as  a  prop- 
osition of  law  that  leaving  the  door  unbolted  is 
not  evidence  of  negligence,  but  each  case  must 
depend  on  its  own  circumstances,  and  not  bolt- 
ing the  door  is  one  of  those  circumstances;  and 
that  here,  even  if  leaving  the  door  unbolted  was 
not  in  itself  sufficient  evidence  of  negligence  to 
be    left  to  the  jury,  there  were  other  circum- 
stances which,  coupled  with  it,  would  be  suffi- 
cient.   Nor  is  it  to  be  regretted  if,  apart  from  2ft 
and  27  Vic,  c.  41,  this  case  should  eive  a  lesson 
to  any  future  guest  "  who  forgot  to  bar  the'  door, 
O:'— Irish  Law  Times, 


♦  • » 


PROFANITY. 


A  few  days  ago,  in  England,  a  Parsee,  being 
called  as  a  witness,  and  refusing  to  be  sworn 
either  upon  the  Qld  or  New  Testament  or  the 
Koran,  was  permitted  to  bind  his  conscience  br 
holding  openly  in  his  hand  a  sacred  rielic,  which 
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he  was  accustomed  to  carry  about  his  person,  and 
thus  taking  the  oath.  The  judge  at  the  same 
time  remarked  that  strictly  speaking  a  Parsee 
should  be  sworn  holding  the'tail  of  a  cow.  Tyler 
in  his  Hisipry  of  Oaths  says  that  Sir  James  Mac- 
intosh told  him  that  at  Bombay  he  once  had  a 
cow  brought  into  court  for  this  purpose.  This 
would  seem  a  good  way  to  swear  a  milkman,  but 
a  Parsee  ought  to  be  sworn  upon  a  grammar. 
The  twelve  judges,  in  Morgan's  case,  1  Leach.  24, 
held  that  a  Mahometan  might  swear  upon  the 
Koran.  In  Ormichund.  v.  Barker,  1  Atk.  21,  it 
was  held  that  a  Gentoo  might  be  sworn  bv  touch- 
ing the  foot  of  one  of  his  priests.  In  ^utreh- 
man's  case.  Cur.  &  M.  248,  it  was  settled  that  a 
broken  china  saucer  is  essential  to  a  Chinaman^s^ 
oath.  The  Israelite  swears  upon  the  Pentateuch ' 
or  Old  Testament,    with    covered    head.    The 

Be<douin  grasps  the  middle  tent  pole  and  swear 

by  the  life  of  the  tent  and  its  owner.  One  form 
ofsweyarins  among  the   Scythians  was  by  the 

roal  heartn.  In  an  interesting  paper  by  Mr.s 
James  L.  Angle,  of  Rochester,  In  .  Y.,  on  "  the 
Supernatural  in  the  Administration  of  Justice,'' 
he  says :  ^*  In  his  treaty  with  the  king  of  Sodom, 
Abraham  swore  by  the  uplifted  hand  (Gen.  xiv, 
22)*  in  his  treaty  with  Abimelech  he  swore  by 
Elobim  (Gen.  xxi,  23) ;  and  the  Hebrews  were 
commanded  to  swear  by  the  name  of  Elohim 
(Deut.  vi,  13;  x,  20).  The  an^el  in  the  Apoca- 
lypse is  represented  as  combining  the  two— the 
uplifted  hand  and  the  name  of  God  (Rev.  z,  5-6) ; 
wnen  standing  on  sea  and  land  he  swears  that 
time  shall  be  no  longer.  Jehovah  is  represented 
as  swearing  by  Himself  (Gen.  .xxii,  16;  xxvi,  3 ; 
Ex.  vi,  8;  Heb.  vi,  13-17);  as  swearing  by  His 
own  life,  (Num.  xix,  28),  and  by  the  uplifted 
hand  (Deut.  xxxii,  40).  *  *  *  Jacob  swore 
by  the  fear  of  his  father,  Isaac  (Gen.  xxix,  63), 
and  Joseph  by  the  life  of  Pharaoh  (Gen.  xi,  11-15)." 
Erskine  once  fell  in  with  a  witness  who  insisted 
on  being  sworn  with  the  uplifted  hand,  because 
the  angel  in  the  Apocalypse  was  thus  sworn. 
"  But,"  said  Erskine,  "  you  are  no  angel ;  and 
then  you  don't  know  how  he  would  have  been 
sworn  if  he  had  stood  on  dry  land,  as  vou  do."  We 
heartily  sympathize  with  Mr.  Angle  in  his  ob- 
servations about  *' kissing  the  book."  He  says; 
''  The  custom  of  kissing  the  leather  covering  of  a 
Bible  prevails  with  us ;  usually  the  book  has  been 
in  use  for  that  purpose  for  many  years;  it  has 
passed  through  thousands  of  dirty,  perhaps  filthy 
nandS|  and  been  pressed  to  10,000  lips,  many  of 
them  redolent  witn  tobacco  juice  or  reelcins  with 
other  unsavory  liquids,  some  of  them  bloated, 
sore  and  corrupted,  by  disease  and  debauchery. 
I  have  seen  Bibles  in  use  for  this  purpose  whose 
stained  and  begrimmed  covers  looked  like  fit  me- 
diums for  contagion,  and  emblematic  of  any 
thing  but  purity  and  truth ;  and  the  osculatory 
part  of  our  form,  while  it  might  make  the  gorge 
rise,  would  certainly  have  nothing  sacred  o^  sol- 
emn in  its  influence.  We  read  that  when  '  Jacob 
kissed  Rachel  he  lifted  up  his  voice  and  wept" 

rCren.  xxix,  1) ;  why  he  wept  I  recollect  hearing 
aiscussed  in  my  younger  years,  and  the  young 


people  of  mv  time  could  never  satisfactorily  ac- 
count for  such  an  effect  from  such  a  cause,  but  I 
can  understand  why  the  kissingof  someof  our 
court-room  Bibles  should  produce  a  feeling  dis- 
torting the  features  as  much  as  weepingJ^  In 
People  V.  Cook,  4  Seld.  84,  an  oath  on  Watt's 
Psalms  and  Hymns,  the  affiants  supposing  it  to 
be  the  Bible  or  New  Testament,  was  held  bind- 
ing.— Albany  Law  Journal. 


— «>^ 


THE  GENESIS  OF  PERJURY. 


We  shall  probably  never  see,  and  perhaps  we 
have  no  right  to  expect,  the  advent  of  time  when 
Parliament  will  treat  things  just  in  exact  pro- 
portion to  their    real    place    and    importance. 
What  is  personal  will  claim  and  get  in  most 
^pular  assemblies,  our  own  not  accept^  prece- 
dence over  whit  is  more  material,  but  not  so  sal- 
ient and  conspicuous;  the  vivid,  obtrusive  inter- 
est of  the  moment  will  push    aside  things  of 
more  Permanent  consequence.    We  have  not  far 
to  look  for  examples  of  this  tendency,   which  is 
so  natural  as  scarcely  to  merit  censure.    If  Pai^ 
liament  were  guided  soleljf  by  reference  to  the 
intrinsic  importance  of  things,  it  would  have 
found,  sooner  or  later^  a  little  time  for  consider- 
ing a  matter,  the  significance  of  which  cannot  be 
easily  overrated.    At  Manchester,  the  other  day, 
Lord  Coleridge  took  occasion  to  tell  the  grand  jury 
that  the  crime  of  perjury  was  greatly  on  the  in- 
crease.   He  had  not  in  view  merelv  local    cir- 
cumstances; for  another  judge,  Lord  Justice  Bag- 
gaily,  speaking  to  the  grand  jury  of  Carnarvon- 
shire, made  much  the  same  remark,  expressing 
his  regret  that  this  offence  waJ9  now  so  prevident. 
If  these  judgments  be  correct — and  there  is  no 
reason  to  doubt  that  they  contain  an  element  of 
truth — they  unvail  a  defect  in  thf  administrsr 
tion  of  justice  to  which  all  others  are  secondarv. 
What  is  the  good  of  Judicature  Acts  and  amend- 
ing measures,  if  the  very  fountains  of  law  are 
being  thus  poisoned?    It  will  be  ftU  in  ^  vain  to 
seek  to  improve  leeal  machinery  if  this^  internal 
deterioration,,  to  which  judges  of  experience  tes- 
tify, be  really  going  on.    Lawyers  of  tbe  old 
school  will  probably  say  that  they  are  not  sor* 
prised  at  this  declension.    It  is,  they  will  argue, 
the.naturalj    though  piournful,  outcome  of  tbe 
changes  which  enable  parties  on  the  record  and 
persons  interested  generally  to  give  evidence. 
It  was  predicted,  when  such  a  change  was  sa^ 
gested,  that  perjury  would  become  rife;  and  it 
will  be  said  tnat  we  are  now  only  reaping  as  we 
sowed  in  1843, 1851,  and  1853.    This  explanation 
is  more  plausible  than  satisfactory.    It  is  not  con* 
spicuously  witnesses  who  are   **  interested,^  in 
tne  legal  sense  of  the  term,  and  who  once  might 
have  been  objected  to  as  incompetent,  that  are 
reckless  in  regard  to  what  they  say  in  the  box. 
Oaths  are  not  more  respected  in  criminal  capcit, 
where  a  remnant  of  the  old  rule  survives,  than 
in  civil  cases,  from  which  it  is  banished.    It  is 
not  at  all  certain  that  if  the  stupid  exdosive 
system  which  shuts  the  mouths  of  almost  every- 
one who  knew  anything  about  the  matter  in  dia- 
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pate  were  in  full  force,  fewer  perjuries  would  be 
committed  than  is  now  the  case.  At  an^  rate, 
it  would  be  paying  dearly  for  a  slight  diminu- 
tion, to  forego  what  are  usually  the  most  valu- 
able indications  of  truth.  We  shall,  perhaps,  be 
told  also  that  the  vice  is  more  or  less  due  to  the 
careless,  unimpressive,  and  barel;^  decent  way  m 
which  an  oath  is  administered  in  the  English 
courts  of  justice.  Mumbled  or  gabbled  over  b^ 
some  subordinate  official,  no  one  heeding  what  is 
^oing  on,  the  oath  loses  its  force  over  those  whom 
it  is  intended  to  affect,  and  who,  it  is  supposed, 
would  speak  under  a  less  keen  sense  of  responsi- 
bility it  their  evidence  were  prefaced  by  a  bare, 
affirmation.  We  cite  this  criticism  for  what  it 
is  worth.  There  is  certainly  a  contrast,  not 
wholly  to  our  honor,  between  an  oath  as  admin- 
istered in  foreign  courts  by  the  pre^ding  judge, 
and  the  same  ceremony  as  slurred  over  in  an  oft- 
hand  way  in  an  English  court.  If  evidence  is  to 
be  taken  under  oath — if  we  are  to  abide  by  the 
maxim,  Injudldo  non  crediiur  nisijuratU — the  ac- 
cessories should  not  be  such  as  to  suggest  to  a 
witness  the  thought, "  This  is  a  mere  form ;  every; 
body  in.  court,  from  the  judge  to  the  usher,  treats 
it  as  such."  There  is,  however,  no  reason  to  sup- 
pose that  things  would  be  very  different  if  tak- 
ing an  oath  were  made  to  look  a  little  more  im- 
portant than  shaking  hands,  bowing,  or  any  sec- 
ular act  of  politeness.  It  would  be  inventing  a 
far-fetched,  unsubstantial .  explanation,  to  sup- 
pose that  the  unseemly  manner  in  which  wit- 
nesses are  sworn  is  at  the  bottom  of  much  of  the 
evil  of  which  Lord  Coleridge  and. Lord  Justice 
Baggally  complain.    Make  the  ceremony  as  im- 

Sressive  as  you  can,  it  will  fail  to  affect  very 
eeply  many  minds.  False  witnesses  who  never 
stuaied  casuistry  under  Sanches  or  Escobar  have  . 
always  had.  their  little  devices  by  which  they 
palliated  to  their  own  satisfaction  the  crime  they 
committed.  They  kissed  their  thumbs  instead 
of  the  B<x>k.  They  made  mental  reservations 
while  they  repeated  the  formula  prescribed  by 
law.  There  is  no  reason  to  think  that  this  sort 
of  sophistry  is  at  all  more  common  than  it  was, 
or  that  any  fresh  appeals  to  men's  consciences 
would  put  an  end  to  it.  What  may  be  new,  and 
what  is  perhaps  responsible  for  much  loose  testi- 
mony, is  the  knowledge  more  or  less  precisely 
possessed  by  most  people,  that  it  is  extremely 
aifficult  to  convict  a  person  who  has  committed 
perjury;  that  convictions  for  this  offence  are  rare, 
and  that  the  punishment  is  at  worst  not  very 
severe.  A  man  may  go  into  the  witness-box 
and  utter  there  a  sisries  of  falsehoods  in  his  own 
interest  or  that  of  some  other  person.  It  may 
be  plain  to  everybody  who  hears  him  that  he 
lies.  Yet  in  ninety-nine  cases  out  of  a  hundred 
he  stands  down    in    perfect  safety.    His   sole 

{mnishment,  in  all  proDability,  will  be  a  rebuke 
rom  the  bench.  As  soon  as  the  question  of 
prosecuting  him  arises,  difficulties  present  them- 
selves. It  must  be  shown  that  he  has  deposed 
to  some  statement  which  is  material  to  the  issue; 
and  that  qualification — said  to  have  been  due  to 
a  blunder  as  to  the  meaning  of  a  passage  in 


"Bracton '' — is  an  excellent  safe-guard  of  rogues. 
It  is  not  in  practice  so  easy  as  it  might,  at  first 
blush,  seem,  to  prove  that  an  averment  is  at 
once  false  and  material.  Probably,  too,  no  ac- 
curate note  of  what  the  witness  said  exists. 
The  enormous  expenses  incidental  to  trials 
for  perjury  also  operate  as  an  encouragement  of 
fhe  crime.  Nothing  can  be  taken  for  granted  in 
a  criminal  proceeding.  The  circumstance  that 
a  jury  in  a  civil  case  by  implication  gave  it  as 
their  opinion  that  a  witness  swore  faUely,  does 
not  conclude  the  matter  at  the  Old  Bailey  or  at 
the  Assizes.  Everything  must  be  proved  there ; 
nothing  can  be  taken  for  granted ;  and  this  rig- 
orous principle  necessitates,  especially  in  pro- 
ceedings for  pegury,  heavy  outlay.  The  Tich- 
borne  trial,  which  cost  the  nation  many  thou- 
sands of  pounds,  has  been  an  evil  precedent,  and 
has  discouraged  the  instituting  of  proeedings  for 
perjury  in  circumstances  in  which  the  crime  has 
oecn  obviously  committed.  What  happens  al- 
most every  week  is  not  at  all  edifying.  A  wit- 
ness steps  into  the  box  and  makes  statements 
about  transactions  said  to  have  taken  place  in 
South  America  or  Australia.  The  story  is  prov- 
ed to  be  false;  and  the  jury  unmistakjeibly  show 
that  isxheir  view  of  it.  No  one,  however,  cares 
to  go  to  the  expense  of  making  protracted  inquir- 
ies into  these  aistant  countries,  and  of  procuring 
and  bringing  over  the  necessary  witnesses,  and 
so  the  offender  goes  unpunished,  to  the  scandal 
of  public  morals  and  the  encouragement  of  the 
evil-disposed.  When  a  periurer  is  brought  to 
justice,  nis  fate  is  not  calculated  to  operate  as  a 
striking  warning.  Though  his  offence  may  be 
as  heinous  in  the  eye  Oi  a  moralist  as  murder, 
though  it  may  be  committed  with  a  view  to  de- 
stroying the  character  of  the  innocent,  or  robbing 
a  man  of  his  property,  the  judge  finds  his  hands 
tied,  and  is  forced  to  pronounce  a  totally  inade- 
quate sentence.  It  is  a  significant  fact,  that  of 
13,130  prisoners  committed  for  trial  for  indict- 
able offences  in  England  and  Wales,  in  1879, 
only  ninety-one  were  committed  for  perjury  or 
sulx)rnation  f  perjury ;  that  only  fifty  of  the 
ninety-one  tyere  convicted:  and  that  only  three 
of  the  fifty  were  sentenced  to  penal  servitude. 
We  need  not  as  ume  that  perjury  is  more  preva- 
lent than  it  ever  before  was.  It  is  well  known 
that,  in  spite  of  the  national  character  for  down- 
right veracity,  the  commonness  of. this  crime  in 
English  courts  was  always  a  subject  of  lamenta- 
tion among  our  moralists.  The  pillory  was 
specially  reserved  for  it  until  recent  times.  The 
bishops  actually  met  in  1754,  to  take  counsel 
how  to  cope  with  this  crying  sin.  The  profes- 
sional perjurer,  wi  th  the  straw  in  his  shoe,  is  as 
frominent  a  figuie  as  any  in  our  legal  history, 
n  view  of  all  this,  we  are  not  disposed  to  strain 
the  remarks  of  Lord  Coleridge  and  Lord  Justice 
Baggally,  and  say  that  things  are  worse  than 
they  were  at  any  previous  time.  There  is  noth- 
ing to  show  that  the  alterations,  first  largely 
introduced  into  the  law  of  evidence  in  1851,  and 
extended,  with  misgivings  in  many  minds,  to 
the  divorce  court  in  1869,  have  led  to  an  increase 
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in  perjury.  After  thirty  years  trial,  of  a  liberal 
system  ei  evidence,  no  clear  reason  for  retracing 
our  footsteps  can  be  adduced.  But  no  one  can 
be  acquainted  with  the  inside  of  our  courts  with- 
out being  aware  of  the  enormous  amount  of  pet- 
ty perjury  there,  and  which  passes  unpunished. 
Men  perjure  themselves  because  'they  wish  to 
make  good  their  claims  or  escape  liability. 
They  do  so  because  they  are  frienaly  to  one  of 
the  parties,  or  because  they  have  once  incau- 
tiously out  of  court  told  some  one  a  certain  story 
and  resolved  to  stick  to  it  when  subpoenead  by 
an  enterprising  solicitor,  or  because  they  are 
vain  and  wish  to  figure  in  public  proceedings. 
These  motives  will  always  operate,  and  cannot  oe 
efiectually  resisted.  But  men  commit  perjury 
also  because  they  assume,  with  too  much  reason, 
that  they  will  not  be  punished,  and  this  is  a 
temptation  which  might  be  diminished  by 
means  too  obvious  to  require  explanation. — Ltmr 
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PROFESSIONAL  ADVERTISING. 


It  is  weU  for  the  old  attorney,  after  years  of 
struggle  have  given  him  fame,  and  a  lucrative 
practice,  to  descant  upon  the  professional  degen- 
eracy of  the  times  if  a  young  attorney  resorts  to 
printer's  ink  to  inform  the  world  that  he  is, 
where  he  is,  and  what  he  is ;  but  the  young  at- 
torney who  is  deterred  b^  such  antiquated  pro- 
fessional ethics  and  ingenious  sophistry  from  do- 
ing so  straight  forward  and  sensible  a  thing 
reflects  discredit 'either  upon  his  shrewdness  in 
detecting  sophistry  or  his  moral  courage  in  fac- 
ing an  old  and  absurd  prejudice. 

Is  a  youne  man  to  sit  aown  Micawtier-like  in 
in  the  seclusion  of  his  office  and  whisper  to  him- 
self amidst  its  silence,  "  Here  I  am,  let  the  world 
come  and  employ  me?"  But,  my  dear  young 
friend,  did  it  never  occur  to  you  that  it  is  a  spe- 
cies of  presumptious  egotism  for  you  to  suppose 
that  the  world  even  knows,  much  less  cares  any- 
thing about  you ;  and  that  it  is  a  species  of 
moral  cowardice  in  vou  to  refrain  from  modestly 
announcing  yourself  to  the  world  as  an  attorney 
at  law?  You  thus  simply  do  in  one  form  what 
your  ethical  stickler  does  in  another.  He  has 
reached  a  point  where  he  can  attain  the  same 
end  by  other  methods;  by  his  appearance  before 
the  public  and  in  the  public  print  *in  connec- 
tion with  celebrated  cases,  and  m  various  other 
ways  not  yet  open  to  you. 

The  profession  ot  law  in  the  times  when,  what 
we  ha^e  termed  antiquated  ethics  obtained,  was 
striiitly  an  honorable  one  and  its  followers  being 
gentlemen  of  wealth,  pursued  it  not  as  now  for 
the  purpose  of  earning  a  living;  nay,  it  was 
even  no  less  dishonorable  to  take  pay  for  ser- 
vices than  it  was  to  seek  an  employment.  .  I>oe8 
the  modern  advocate  of  the  old  honored  custom 
.^ttest  his  sincerity  by  scornine  to  accept  com- 
pensation for  his  own  services  ?  If  not,  is.it  noble 
in  him,  having  discarded  half  the  rule  himself, 
to  disclaim  the  voung  attorney's  right  to  dis- 
card the  other  half? 
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[New  oasM  filed  ainoe  lest  report,  up  to  Mmj  17, 188SL] 


1157.  George  W.  Moore  v.  The  Greenville  BoildiDg 
and  Savings  Aaaooiation.  Error  to  the  District  Court  <» 
Darke  County. 

1158.  Joseph  Fisher  etal.  v.  Louisa  Sohlosaer.  Error 
to  the  District  Court  of  Lawrence  County.  W. .  H. 
Enochs  and  W.  S.  McCune  for  plaintifls ;  O.  F.  Moore 
and  E.  F.  Williams  for  defendant. 

1159.  John  Campbell  v.  PhoBbe  B.  Johnson.  Error  to 
the  District  Court  of  Lawrence  County.  O.  F.  Moore 
aud  Neal  <k  Cherrington  for  plaintiff;  John  Hamilton 
for  defendant. 

USO.  Continental  Life  Ins.  Co.  v.  Andrew  Hamilton. 
Error  to  the  District  Court  of  Delaware  County.  Say- 
ler  A  Sayler  and  Jones  A  Lytic  for  plaintiff;  E.  r  Pop- 
pleton  for  defendant. 

1161.  Mary  J.  Selman  et  al.  v.  J.  H.  Selman.  Error 
toth  District  Court  of  Brown  County.  White,  Mo> 
Knight  A  White  for  plaintiffs ;  C.  B.  Fee  for  defendant. 

1162.  Wilber  R.  Smith  et  al.  v.  Hezekiah  Bainum. 
Error  to  the  District  Court  of  Brown  County.  White, 
McKnight  <k  White  for  plaintiff^;  W.  W.  Young  for 
defendant. 

1163.  Wilber  R.  Smith  et  al.  v.  Taylor  Mancheater. 
Error  to  the  District  Court  of  Brown  County.  White, 
McKnight  A  White  for  plaintiff^;  Thomas  A  Thomas 
for  defendant. 

1164.  Theophilus  P.  Brown  v.  The  Merchants*  National 
Banlc  of  Toledo  et  al.  Error  to  the  District  Court  of 
Lucas  County.  Lee,  Brown  A  Lee  for  plaintiff;  Dodge 
A  Raymond  for  defendants. 

1165.  William  Bailey  v.  Jacob  Stoneman.  Error  to 
the  District  Court  of  Cuyahoga  County.  R.  E.  Knight 
and  A.  T.  Brewer,  for  pudntlff ;  Pennewell  A  Lamaon 
for  defendants. 

1166.  John  Peters  v.  Isaac  Peters.  Error  to  the  Dis- 
trict Court  of  Lawrence  County.  Ralph  Leete^^John 
Hamilton  and  O.  F.  Moore  for  plaintiff;  W.  A.  antch- 
ins  and  W.  H.  Enodis  for  defeooant. 

1167.  Lewis  Coster  v.  W.  R.  Hardnfan  et  al.  Error  to 
the  District  Court  of  Greene  County.  T.  K  Scroggy  for 
plain tiii ;  Little  A  Shearer  for  defendants. 

1168.  Jane  E.  Sanders  v.  Annie  R.  Smith.  Error  to 
the  DiHtrict  Court  of  Jefferson  County.  W.  P.  Hays  and 
Walden  A  Elliott  for  plaintiff. 

1160.  Charles  E.  Beardsley  v.  Janris  Wing,  Gnacdian, 
Ac.  Error  to  the  District  Court  of  Putnam  County.  C. 
J.  Swan,  W.  C.  O.  Krauss  and  E.  N.  Luniaon  for  pl»L.ifll 

1170.  Knickerbocker  Casualty  Insurance  Co.  v.  N.  EL 
Jordan,  Administrator.  Error  to  the  District  Court  of 
Hamilton  Countv.  CD.  Hot>ert8on  for  plaintiff;  Jor- 
dan, Jordan  A  Williams  Ibr  defendant. 

1171.  Irving  W.  Pope  v.  John  Bleasdale.  Error  to 
the  District  Court  of  Cuyahosa  County.  Ranney  A  Ran- 
ney  and  J.  M.  Estep  for  plaintiff;  A.  J.  Marvin  for  de- 
fendant. 
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FOB  OBAI.  ABOOIODIT. 

May  25th— No.  111.    Bnndr  v.  Ophir  Iron  Co.    No.  IIS. 
Simpson  etal.  V.Greenfield  Building  and  Savings 

ation. 


May  2Sth— No.  114.    Coffin  v.  The  Greenlees  and  Baa* 
som 


Co. 


May  Slst— No.  1117.    Charles  Stoddard  v.  The  State  of 
Ohio.    No.  Ills.    Jacob  Ridenour  v  The  State  of  Ohio. 

June  14th.— No.  1138.    Nelson  B.  Stone  et  aL  v.  Henry 
C.  Viele,  Treaaurer. 

Thr  Supreme  Court  adjourned  Saturday  laat^ 
until  Monday  next. 
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Qttio  l^^au?  Journaf^ 


COLUMBUS,  OHIO, 


MAY  25,  1882. 


We  published  last  week,  a  sensibly  worded 
article,  entitled  "Professional  Advertising,"  due 
credit  for  which  should  have  been  given  to  T?ie 
American  Law  Magazine^  of  Chicago,  one  of  our 
valued  exchanges. 


The  Supreme  Court  Qf  the  District  of  Colum- 
bia, on  Monday  last,  rendered  its  decision,  af- 
firming the  decision  of  the  court  below  in  the 
conviction  of  the  assassin  of  President  Garfield. 
Barring  accidents,  the  execution  will  take  place 
June  30th,  next. 
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RAILROAD— CONSTRUCTION— PAY  FOR. 


SUPREME  COURT  OP  OHIO. 


Scioto  Valley  Railway  Company 

i). 
Dennis  Cronin. 


May  9th  1882. 

1.  Under  the  act  of  Mar<:h  31st,  1S74.  entitled  "an  act  to 
secure  pay  to  persons  performing  labor  and  furnishing 
materials  in  constructing  railroads/'  (71 0.  L.  51),  a  sub- 
stantial compliance  witn  the  cou<iitions  of  the  statute 
providing  for  the  service  of  written  notice  upon  the  own- 
er of  the  road  is  essential  to  create  any  obligation  on  the 
part  of  such  owner  toward  the  person  performing  lalK>r 
or  furnishing  materials  under  a  contractor  or  sub-con- 
tractor, or  to  give  to  such  person  any  right  of  action 
against  such  owner. 

2.  Where  from  the  nature  ofthe  action  defendant  has 
notice  that  the  plain  tiff  Intends  to  charge  him  with  the 
possession  of  a  written  instrument,  formal  notice  to 
produce  the  same  at  the  trial  is  not  essential  as  a  founda- 
tion for  the  introduction  of  parol  testimony  touching 
its  contents. 

3.  The  limitation  of  time  within  which,  suits  under 
this  statute  mUst  be  brought,  applies  to  controversies 
arising  between  the  contractor  or  sub-contractor  and  the 
person  furnishing  materials  or  ^ork,  and  not  to  rights  of 
action  on  the  part  of  the  latter  against  the  owner  of  the 
road. 

Error  to  the  District  Court  of  Ross  County. 

The  defendant  in  error  commenced  an  action 
against  the  plaintiff  in  error,  before  a  justice  of 
the  peace,  on  the  24th  day  of  July,  1876.  In 
his  \>ill  of  particulars  he  states  his  cause  of  ac- 
tion in  the  following  language: 

'*  The  said  plaintiff,  Dennis  Cronin,  says,  that 
the  firm  of  Spotts,  Frank  &  Co.,  contractors  for 
buildins  a  part  of  the  Scioto  Valley  Railway, 
was  inaebted  to  him,  the  said  Dennis  Cronin, 
in  the  sum  of  fifteen  dollars  and  forty-three 
cents,  for  work  and  labor  bestowed  by  said 
plaintiff  in  grade-making  upon  the  line  of  said 
Railway.  Tniit  said  amount  is  yet' due  to  said 
plaintiff,  and  is  wholly  unpaid.  That  on  the 
30th  day  of  January,  1876,  plaintiff  filed  with 
defendant,  the  Scioto  Valley  Railway  Com. 
pany,  a  notice  of  said  claim,  m  writing,  in  al]^ 


respects  complying  with  the  requirements  of 
the  statute  in  such  case  made  and  provided: 
thereby  making  said  claim  a  lien  upon  said 
Railway,  and  said  indebtedness  payable  from  de- 
fendant to  plaintiff.  That  saia  Railway  com- 
pany has  not  paid. such  claim,  or  any  part 
thereof   to    said    plaintiff;    wherefore  plaintiff 

f)rays  iudgment  against  said  Railway  company 
or  said  amount  of  fifteen  dollars  and  forty-three 
cents,  and  interest  thereon,  from  said  30th  day 
of  January,  1876. 

"By  Wm.  E.  Gilmore,  his  AuY' 
On  the  day  set  for  the  trial  of  the  cause,  the 
plaintiff  in  error,  by  his  attorney,  filed  a  motion 
to  dismiss  the  action  for  reasons  therein  assigned, 
among  which  is  the  following,  yiz: — 

"Because  there  is  no  cause  of  action  against 
the  defendant  alleged  in  the^bill  of  particulars.'' 

The  motion  was  oyerruled  by  the  justice,  to 
whiich  the  plaintiff  in  error  excepted. 

At  a  subsequent  day  the  cause  was  tried  to  a 
jury,  and  after  the  evidence  for  the  defendant  in 
error,  all  of  which  is  embodied  in  the  bill  of  ex- 
ceptions, was  closed,  the  plaintifi  in  error  moved 
the  justice  "to  withdraw  said  cause  from  the 
jury,  and  to*  dismiss  said  action,  because  there 
was  no  efvidence  offered  on  behalf  of  the  plaintiff 
to  make  out  a  cause  of  action  against  the  de- 
fendant, and  because  the  testimony  of  the  plaint- 
iff showed  that  more  than  thirty  days  had 
elapsed  between  the  alleged  service  of  notice 
upon  the.  company  and  the  bringing  of  the 
action."  This  motion  was  also  overruled  and 
exception  noted. 

Plaintiff  in  error  also  asked  the  justice  to 
charge  the  jury  that  they  must  find  for  defend- 
ant in  case  it  should  appear  that  the  suit  was 
not  commenced  within  thirty  days  from  the 
time  the  notice  of  the  claim  was  served  upon 
the  company.  This  charge,  the  justice  refused 
to  give. 

At  the  trial,  after  proof  (iS  service  of  the  no- 
tice upon  the  company,  parol  evidence  of  its 
contents  was  given  against  defendant's  objection, 
without  showing  that  the  written  notice  had 
been  lost  or  destroyed,  or  that  any  demand  had 
been  made  upon  defendant  for  its  production. 

The  verdict  and  judgment  were  for  plaintiff, 
and  upon  error  the  judgment  was  affirmed  in 
the  court  of  common  pleas,  and  the  action  of  the 
latter  court  was  in  turn,  affirmed  by  the  district 
court. 

LONGWORTH,  J. 

The  cause  of  action  upon  which  suit  was  oris* 
inally  brought,  was  created  by.  the  act  of  March 
31st,  1874,  (71  0.  L.  61),  entitled  "an  act  to  se- 
cure pay  to  persons  performing  labor  and  fur- 
nishing materials  in  constructing  railroads," 
and  the  solution  of  the  questions  raised  in  this 
court,  depends  upon  the  proper  construction  of 
its  terms.  These  questions  we  shall  treat  in  the 
following  order: 

Ist.  Was  the  bill  of  particulars  sufficient  ? 

2nd.  Was  parol  evidence  of  the  contents  of  the 
notice  properly  received? 
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tSrd.  Was  the  written  notice  sufficient  under 
the  statute? 

4th.  Did  the  lapse  of  more  than  thirty  days 
bar  the  right  of  action  ? 

I.  The  rules  which  govern  pleading  in  courts 
of  record  at  common  law  ana  under  the  code  of 
civil  procedure  have  never  been  strictly  applied 
in  proceedings  before  justices  of  the  peace.  From 
the  earliest  days  a  very  liberal  practice,  has  ob- 
tained in  this  State  in  reviewing  proceedings 
had  before  these  officers,  where  the  question  of 
their  jurisdiction  is  not  involved.  A  different 
course  would  be  unreasonable  and  impracticable, 
and,  to  use  the  language  of  this  court  in  Hard- 
ing V.  Trustees  of  New  Haven  Tp.,  3  0.  R.  232, 
"would  not  only  destroy  their  usefulness,  but 
render  them  in  a  great  degree  deceptive  and 
mischievous."' 

In  the  case  before  us  the  bill  clearly  informed 
the  defendant  of  the  nature  of  the  cause  of  action 
sued  on  and  the  amount  for  which  a  recovery 
was  sought. 

We  are  not  disposed  to  quarrel  with  it  because 
it  is  not  as  complete  in  its  statement  of  facts  as 
might  be  required  of  it,  had  it  been  filed  as  a  pe- 
tition dn  a  court  of  record. 

II.  It  is  undoubtedly  true  that  secondary  evi- 
dence to  prove  a  fact  cannot  be  resorted  to  until 
all  sources  of  original  evidence  have  been  ex- 
hausted, and  in  general  where  a  written  instru- 
ment is  in  the  hands  of  an  adverse  party,  its 
contents  cannot  be  proved  by  parol  until  its  pro- 
duction has  been  called  for  and  refused.  There 
are,  however,  as  laid  down  by  Mr.  Greenleaf, 
three  well  established  exceptions  to  this  general 
rule,  and  in  which  notice  to  produce  is  not  nec- 
essary. First,  where  the  instrument  to  be  pro- 
duced and  that  to  be  proved  are  duplicate  oriai- 
nata;  secondly,  when  the  instrument  to  be 
proved  is  itself  a  notice,  such  as  a  notice  to  quit, 
or  notice  of  the  dishonor  of  d  bill  of  exchange; 
and  thirdly,  where  from  the  nature  of  the  action, 
the  defendant  lias  notice  t?iat  the  pliaintiff  intends  to 
charge  him  xoUh  possession  of  the  instrument,  1 
Greenl.  on  Ev.  §  561.  See  also  2  Phillips  on 
Ev.  539,  and  cases  therein  refered  to. 

In  the  case  before  us  the  plaintiff's  right  of 
action  is  created  by  the .  statute  and  depends 
upon  the  fact  of  written  notice  served.  With- 
out proof  of  this  no  recovery  could  possibly  be 
had.  The  bringing  suit,  therefore,  apprit<ea  de- 
fendant that  it  would  be  necessary  for  plaintiff 
to  introduce  the  written  paper  at  the  trial, 
which  paper  at  the  time  was  in  defendant's  pos- 
session. 

We  think  the  case  clearly  falls  within  the  last 
exception  to  the  rule  quoted  above,  which  seems 
to  be  founded  in  sound,  reason  and  common 
sense,  in  view  of  the  fact  that  the  law  regards 
substance  rather  than  mere  form.  The  defend- 
ant being  thus  informed  that  plaintiff  re(][uired 
this  pai)er  at  the  trial,  no/ reason  can  exist  for 
insisting  that  it  should  be  a  second  time  formally 
notified  of  this  fact. 

III.  The  statute  provides'  that  the  notice 
shall   be  served   upon  the    railroad   company 


"  within  thirty  days  from  the  date  that  said  per- 
son ceased  furnishing  said  materials  or  laboring 
on  said  road  as  aforesaid,  stating  in  said  notice 
the  kind  and  amount  of  materials  furnished  and 
labor  performed,  the  time  when,  the  contractor 
or  sub-contractor  for  whom,  and  the  section  or 
place  where  on  the  line  of  the  road  the  labor 
was  performed  or  materials  were  furnished  by 
him  as  aforesaid,  and  the  amount  due  him  there- 
for." 

A  substantial  compliance  with  these  require- 
ments is  unquestionably-  necessary  to  create  any 
liability  on  the  part  ot  the  company,  their  ob- 
ject being  to  apprise  the  companv  of  all  facts  nec- 
essary to  a  thorough  understanding  of  its  rights 
and  obligations  in  respect  to  its  contractor  and 
the  person  furnishing  the  materials  or  labor 
under  hiii),  with  the  latter  of  whom  it  had,  up 
to  the  time  of  notice,  made  no  contract  and  as- 
sumed no  obligation. 

The  notice  served  upon  the  company  was  as 
follows: — 

"To  The  Scioto  Valley  Railway  Compaxy: 
You  are  hereby  notrfied  that  there  i.s  due  to  me, 
and  unpaid,  from  Spotts,  Frank  &  Co.,  contract- 
ors, the  sum  of  fifteen  dollars  and  forty-three 
cents,  for  work  and  labor  bestowed  by 'me  in 
grade-muking  upon  the  line  of  said  ruilwa}-,  be- 
tween the  Scioto  river  bridge  and  Maiii  street  in 
the  city  of  Chillicothe.    I  ceased  to  bestow  said 

labor  on  the day  of _...187(>,  and  less 

than  thirty  days  from  the  time  of  filing  this 
notice." 

•  Dennis  Cromn. 

In  this  we  find  a  substantial  compliance  with 
the  conditions  of  the  statute.  The  comjiany  is 
advised  of  the  nature  of  the  plaintiff's  claim,  the 
character  and  value  of  the  work  done,  the  con- 
tractors under  whom  it  was  performed,  the  place 
where  done  and  that  it  was  finished  within 
thirty  days  next  prc^ceding  the  notice.  More 
than  this,  it  was  not  the  intent  of  the  legisla- 
ture to  require. 

These  notices  are  drawn  up  and  served  in 
most  cases  by  unlettered  men  without  the  aid  oi 
counsel.  To  require  a  literal  compliance  with 
the  terms  of  the  statute,  would  not  only  be  ob- 
jectless, but  would  in  many  cases  defeat  the  very 
end  and  aim  of  the  law. 

IV.  In  answer  to  the  claim  that  suit  was  not 
brought  within  thirty  dayp,  we  have  only  to  say 
that  the  limitation  contained  in  the  proviso  re- 
lates only  to  disputes  between  the  contractor 
and  the  claimant,  and  not  to  controversies  be- 
tween the  claimant  and  the  railroad  company. 

It  is  further  urged  that  the  plaintiff  failed  to 
make  out  a  case  by  omitting  to  prove  that  the 
aggregate  indebtedness  of  the  contractor  for  the 
labor  let  by  the  company  did  not  exceed  90  per 
cent,  of  the  contract  price.  This  fact,  if  it  ex- 
isted, would  have  constituted  a  defense  pro  tanto, 
and  might  have  been  shown  by  the  company. 
It  was  not  a  matter  necessary  to  be  proved  to 
make  out  a  right  of  action. 

It  is  also  insisted  that  there  was  no  evidence 
tending  to  show  that  Spotts,  Frank  A  Ca  were 
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contractors  upon  the  road,  and  that  for  this  rea- 
son, the  case  should  have  been  arrested  from  the 
jury.  To  warrant  such  action,  there  must  be  an 
absolute  want  of  proof.  In  this  case,  the  notice 
served  upon  the  company,  stated  that  Spotts, 
Frank  &  Co.  were  contractors,  and  the  admission 
by  silence  of  this  fact  on.  the  part  of  the  com- 
pany, although  evidence  of  the  most  meager  and 
unsatisfactory  character,  *  was,  nevertheless, 
proper  to  go  the  jury  in  the  absence  of  any  other 
testimony  upon  the  subject. 

Furthermore,'  it  appears  from  the  record  that 
this  objection,  although  cavered  by  the  general 
assignment  of  errors  in  the  petition  filed  in  the 
court  of  common  pleas  was  not  specifically  al- 
leged, or  brought' to  the  notice  of  that  tribunal. 
Although  clearly  within  its  power  to  have 
taken  cognizance  of  thif  subject,  it  was  not 
bound  to  search  for  errors  not  specifically  alleged 
and  its  failure  so  to  do,  will  not  necessarily  be 
fatal  upon  review  in  the  district  court  or  here. 

Judgment  affirmed. 

[This  case  will  appear  in  38  0.  S.] 


♦  >  ♦ 


RAILROAD— RECEIVER— NOTICE    MUST 
BE  GIVEN  OF  APPLICATION  FOR. 


SUPREME  COURT  OP  OHIO. 


Ohio  Railway  Co. 

17. 

Hugh  J.  Jewett. 


1.  A  railroad  may  be  sued  in  any  county  through  or 
Into  which  its  road  passes,  without  regard  to  the  nature 
of  the  cause  of  action. 

2.  The  appointment  of  a  receiver  to  take  from  the  de- 
fendant the  posession  of  his  property,  cannot  be  law- 
fully made  without  notice,  unle^  the  delay  required  to 
give  such  notice  will  result  in  irreparable  loss. 

S.  In  an  action  to  prevent  tlie  consolidation  of  railroad 
companies,  the  election  of  directors  for  the  new  company 
at  a  meeting  of  the  stockholders  held  under  section  83& 
«of  the  Revised  Statutes,  will  not  Justify  such  an  appoint- 
ment against  either  of  the  companies,  on  the  ground  that 
part  of  the  stockholders  participating  in  the  meeting 
have  been  inhibited  from  doing  so  by  T-junction. 

Error  to  the  Court  of  Common  Pleas  of 
Franklin  County. 

The  original  petition  wais  filed  in  the  Court  of 
Common.  Pleas  of  Franklin  County,  on  October 
19,  1881,  by  Hugh  J.  Jewett  and  R.  Suydam 
Grant,  who  sue  in  their  own  behalf  as  stockhold- 
ers in  the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railway  Company,  and  in  behalf 
of  other  stockholders  who  might  come  in  and 
contribute  to  the  action.  The  defendants  are 
the  saM  railway  company,  the  Cincinnati, 
Hamilton  and  Dayton  Railroad  Conipany,  J.  H. 
Devereux,  George  H.  Russell,  F.  H.  Short  and 
Stevenson  Burke. 

The  petition  is  founded  upon  the  attempted 
consolidation  of  the  two  companies  named,  and 
sets  out  .the  steps  taken  to  enect  such  consolida- 
tion. The  material  facts  are  found  stated  in  the 
case  of  State  ex  reL  Attorney-General  v.  Vander- 
bilt,  decided  at  this  term,  ante. 

The  case  last  named  was  instituted  after  the 
bringing  of  this  action,  and  it  was  therein  ad- 


judged that  the  attempted  consolidations  of  said 
corporations  was  unauthorized  and  invalid. 

The  object  of  the  petition  in  this  case  was  to 
prevent  the^lection  of  a  board  of  directors  of  the 
consolidated  company,  known  as  the  Ohio  Rail- 
way Company,  at  a  meeting  of  the  stockholders 
tc  be  held  at  Cleveland  on  October  20th,  1881. 
The  petition  avers  that  Devereux  is  a  stock- 
holder, director  and  the  president  of  both  com- 
panies, and  that  said  Burke  is  vice-president  of 
the  first  named  company,  that  saia  Russell  is 
the  secretary  of  the  first  named  company,  and 
that  said  Short  is  secretary  of  the  last  named 
company. 

The  petition  also  contains  the  following  aver- 
ment: '*  That  not  only  is  the  said  pretended  con- 
solidation illegal  by  reaspn  of  the  matters  and 
things  hereinbefore  set  forth,  but  also  the  inter- 
ests of  these  plaintififs,  as  stockholders  aforesaid 
in  the  said  defendant,  the  Cleveland,  Columbus 
Cincinnati  and  Indianapolis  Railway  Company, 
will  be  greatly  prejudiced  and  irreparably  in- 
jured by  reason  oi  the  furthering  and  completing 
of  said  pretended  consolidation.  That  under  the 
said  agreement  of  consolidation,  it  is  intended 
to  consolidate  or  unite  the  two  corporations  de- 
fehdant  into  one  pretended  corporation,  with  a 
single  management  of  the  said  corporations,  to 
keep  but  one  set  of  books  of  the  earn- 
ings of  the  two  lines  of  railway,  and  thereby 
to  confuse  the  earnings  and  expenses,  respect- 
ively, of  the  said  corporations  defendant,  and  to 
make  the  property  and  earnings  of  each  of  the 
said  corporations  liable  for  the  debts  and  obliga- 
tions of  the  other.  That  the  debts  and  obliga- 
tions of  the  defendant,  the  Cincinnati,  Hamilton 
and  Dayton  Railroad  Company,  are  actually 
much  greater  than  those  of  the  Cleveland,  Co- 
lumbus, Cincinnati  and  Indianapolis  Railway 
company,  and  that  it  will  be  greatly  to  the  dam- 
age of  these  plaintiffii  to  have  the  stock  of  the 
two  corporations  consolidated,  and  the  earnings 
of 'the  properties  of  the  respective  corporations 
amalgamated  and  confused."  And  asks  that  the 
said  corporations  defendant,  and  their  respective 
directors,  stockholders  and  officers,  be  forever  en- 
joined and  restrained  from  doing  any  act  tdward 
the  completion  of  the  said  pretended  consolida^ 
tion,  or  anv  consolidation  of  the  said  corpora^ 
tions  defendant,  or  for  the  election  of  any  board 
of  directors  of  the  said  pretended  Ohio  Railway 
Company,  and  from  surrendering  the  possession 
of  the  railways  and  properties^  books,  papers  and 
records  of  the  said  corporations:  or  either  of 
them,  to  the  said  alleged  Ohio  Railway  Com- 
panv,  or  to  any  board  of  directors  or  officers  pre- 
tiending  or  claiming  to  represent  the  same. 

And  the  defendants,  J.  H.  Devereux,  Steven- 
son Burke,  George  H.  Russell,  and  F.  M.  Short 
be,  and  each  of  the  sam^  be  forever  enjoined  and 
restrained  from  in  any  way  furthering,  aiding, 
promoting  or  participating  m  the  said  meeting 
called  as  aforesaid.  An  ^  parte  temporary  in- 
junction was  allowed,  as  prayed  for,  at  the  time 
of  filing  the  petition.  And  on  the  same  day  sex^ 
vice  was  made  on  the   Cleveland,   Columbus, 
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Cincinnati  and  Indianapolis  Railway  Company, 
at  Franklin  County,  and  on  the  other  defendants 
on  the  morning  of  the  20th  of  October  in  Cuya- 
hoga County,  before  the  meeting  for  the  election 
of  directors. 

On  October  22,  1881,  the  plaintiffs,  by  leave  of 
the  court,  filed  a  supplemental  petition,  in 
which  it  was  stated  in  substance  that  notwith- 
standing the  injunction  and  service  thereof,  the 
meeting  for  the  election  of  directors  of  the  Ohio 
Railway  Company  was  held  at  tlie  time  and 
place  appointed  for  that  purpose  in  which  the 
said  Devereux,  Burke,  Russell  and  Short  partic- 
ipated. That  all  the  stcxjkholders  assembled  at 
said  meeting  were  notified  of  the  filing  of  said* 
petition  and  the  allowance  of  said  injunction  be- 
fore proceeding  to  such  election.  That  directors 
were  elected  at  such  meeting  for  the  Ohio  Rail- 
way Company  whose  names  are  set  forth  and 
who  are  asked  to  be  made  defendants. 

It  is  also  averred :  "That  said  pretended  direct- 
ors and  officers  of  said  pretencled  new  cor[)ora- 
tion  intend  to,  and  unless  stopped  by  the  effect- 
ive intervention  of  this  court,  will  take  control 
and  management  of  the  property,  franchises, 
and  assets  of  every  kind,  of  th(>  two  railroad 
companies,  defendants  in  this  case,  in  the  name 
of  said  pretended  new  corporation,  and  will 
abandon  and  cause  to  be  dissolved  the  two  rail- 
way companies,  defendants  in  this  case.  Plaint- 
iffs say  that  by  reason  of  facts  stated  in  the  orig- 
inal petition,  the  said  two  railroad  companies, 
defendants,  have  not  been  consolidated,  nor  can 
they  be;  that  the  meeting  stated  in  the  original 
petition,  wherein  their  stockholders  voted  to 
ratify  the  agreement  for  consolidation,  and  the 
votes  therfe  given,  as  well  as  the  votes  cast  at 
the  meeting  on  October  20,  1881,  at  Cleveland, 
hereinbefore  described,  were  without  legal  valid- 
ity or  effect,  either  to  dissolve  the  old  companies 
or  to  create  a  new  one." 

The  appointment  of  a  receiver  was  prayed  for, 
to  take  possession  and  control  of  the  Cleveland, 
Columbus,  Cincinnati  and  Indianapolis  Rail- 
way Company's  road,  and  of  all  other  roads 
leased  or  held  by  it,  and  of  all  of  its  property  of 
every  kind  and  nature  whatsoever,  and  to  hold 
and  operate  said  roads  under  the  direction  of  the 
court  until  further  ordered;  and  for  such  orders 
of  injunction  as  would  enable  the'  receiver  to 
fulfill  the  duties  of  his  appointment. 

At  the  time  of  the  filing  of  the  supplemental 
petition  an  appointment  ex  parte  of  a  receiver 
was  made  as  prayed  for,  and  such  orders  entered 
as  would  enable  him  to  take  control  of  all  the 
property  and  rights  of  the  said  company,  and  to 
fully  perform  the  duties  of  his  appointment. 

The  receiver  gave  bond  and  was  duly  qualified 
as  required  by  the  court. 

On  application  to  this  court,  leave  was  granted 
to  the  plain tifis  in  error  to  file  the  present  peti- 
tion in  error  to  reverse  the  order  appointing 
the  receiver,  and  all  orders  founded  upon  and  in 
execution  of  said  aphointment;  and  the  execu- 
tion of  the  duties  of  said  appointment,  and  of 


said  orders,  were  stayed  until  the  petition  in 
error  could  be  heard.  - 

Harrison,  Olds  &  Marsh  for  plaintiffs  in  error. 

Converse,  Booth  and  Keating  for  defendants 
in  error. 

White,  J. 

•The  only  question  before  us  for  determination 
relates  to  the  order  apT)ointing  the  receiver,  and 
the  orders  made  in  aici  of  such  appointment. 

Whether  the  sr>rvice  of  process  U]K>n  the  orig- 
inal defendants,  Devereux,  Burke,  Short  and  Rus- 
sol,  in  Cuyahoga  county,  was  effective  to  subject 
them  to  the  jurisdiction  of  the  court  issuing  the 

Crocess,  is  not  before  us  for  consideration;  that 
ranch  of  the  case  is  still  in  the  court  of  cfminion 
pleas.  The  only  parties  interested  in  the  ques- 
tion of  the  appointment  of  the  receiver,  are  the 
Cleveland,  Columbus,  Cincinnati  and  Indianapo- 
lis Railway  Company,  and  the  origin.il  plaintifis 
Jewett  and  Grant.  The  compan}',  for  an3-  cause 
of  action  against  it,  was  brought  into  court  un- 
der the  last  clause  of  section  5027  of  the  Revised 
Statutes,  which  provides,  that  "an  action  against 
a  railroad  company  may  be  brooglU  in  any  county 
through  or  into  which  such  road  or  line   passf^** 

The  meeting  held  at  Cleveland  was  a  meeting 
of  the  stockholders  only.  The  corjx)rations  had 
no  corporate  duty  to  perform  at  the  meeting. 
The  object  of  the  meeting  was  to  comply  with 
section  3383  of  the  Revised  Statutes.  The  section 
provides  for  a  meeting  of  the  stockholders  of  the 
original  companies,  at  a  timeand  place  to  be  fixed 
by  themselves,  to  elect  directorsandotheroflRcers  of 
the  new  company  formed  by  the  consolidation; 
and  it  is  declared  that  the  "  election  shall  be  con- 
ducted in  such  a  manner  as  may  be  prescribed 
by  the  stockholders  at  such  meeting." 

The  ground  of  action  stated  in  the  petition  was 
the  invalidity  of  the  consolidation.  This  inval- 
idity arose  from  the  incapacity  of  the  corporations, 
under  the  statute,  to  effect  such  consolidation. 
There  being  no  power  to  consolidate,  the  origi- 
nal corporations  continued  to  existlin  their  in- 
tegrity, with  all  their  rights  of  property  and 
franchises.  As  such  corporations  they  were 
respectively  enjoined,  under  the  original  peti- 
tion, "from  surrendering  the  possession  of  the 
railways  and  properties,  books,  papers  and  re- 
cords of  the  said  corporations,  or  either  of  theco, 
to  the  said  alleged  Ohio  Railway  Company,  or 
to  any  board  of  directors  or  officers  pretending 
or  claiming  to  represent  the  same." 

The  alleged  violation  at  the  meeting,  of  the  in- 
junction, by  the  defendants,  Devereux.  Barke, 
Short  and  Russell,  did  not  constitute  groand 
against  the  corporation  of  which  they  were  stock- 
holders, for  the  appointment  of  the  receiver; 
and  it  was  only  in  the  capacity  of  stockholders 
that  they  acted  or  had  any  authority  to  act  at 
the  meeting. 

It  does  not  appear  who  constituted  the  other 
directors  of  the  defendant  company ;  nor  is  it 
averred  that  the  company  or  any  of  the  direct- 
ors were  intending,  in  violiition  of  the  injunc- 
tion against  .the  company,  to  surrender  or  trans- 
fer its  property  to  the  alleged  Ohio 
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Company,  its  directors  or  officers.  No  such  trans- 
fer could  be  effected  by  operation  of  the  statute ; 
for  the  consolidation  was  not  autiiorized  by  the 
statute. 

There  was  no  obstacle  to  giving  notice  to  the 
company  before  acting  on  the  appointment  of  a 
receiver.  No  fraud  or  insolvency  was  charged 
against  any  of  tlie  parties;  nor  that  the  prop- 
erty of  the  company  was  in  danger  of  removal 
beyond  the  iurisdiction  of  the  court,  or  of  other- 
wise being  lost.  The  controversy  was  solely  as 
to  the  effect  of  the  attempted  consolidation. 

Under  the  circumstances  of  the  case,  the  ap- 
pointment of  the  receiver  was  an  unwarranted 
exercise  of  judicial  power,  which  it  is  the  duty 
of  this  court  to  reverse  and  set  aside.  Railroad 
Co.  (^  Sloan,  31  Ohirt  St.  15;  Verplank  v.  Insur- 
ance Co.,  2  Paige,  438. 

Judgment  accordingly. 

[This  case  will  appear  in  37  0.  S.] 


PASSENGERS  IN  PUBLIC  CONVEYANCES. 


SUPREME  COURT  OP  MICHIGAN. 


Cuddy  v,   Horn. 


The  rale  by  which  one  who  rides  in  a  private  convey- 
ence  is  presumed  to  contrul,  ur  be  indeiitified  with, 
the  driver,  and  to  have  no  right  of  action  for  any  injury 
doneliim  by  a  collision  caused  by  the  driver's  negligence, 
cannot  apply  to  passengers  in  public  conveyances,  such 
as  railway  cars  or  steamboats,  even  tliough  they  have 
chartered  the  convey  en  ce. 

The  master  of  a  vessel  cannot  relieve  himself  of  respon- 
sibility for  its  sHfe  management  by  surrendering  its  con- 
trol to  a  cliarterer. 

Where  a  passenger  in  a  conveyance  can  have  no  con- 
trol over  those  in  charge  of  it,  he  cannot  be  held  to  be  ho 
inden tided  with  them  as  to  be  considered  a  party  to  their 
negligence. 

Passengers  on  a  steam  yacht  ciiartered  for  their  use, 
but  not  under  their  control  in  matters  of  navigation, 
have  a  right  of  action  acainst  its  owners  for  injuries 
caused  tliem  by  tlie  uegflgent  management  of  those  in 
charge  of  it. 

An  act  wrongfully  done  by  the  Joint  agency  or  co-opera- 
tion of  several  persons,  or  done  contemi)oraneously  by 
them  without  concert,  renders  them  liable,  either  Jointly 
or  severally. 

If  a  passenger  upon  one  vessel  is  injured  by  its  collis- 
ion witii  another  in  consequence  of  the  negligence  of  the 
officers  of  both,  he  has  a  right  of  action  against  them 
jointly  and  it  is  for  the  Jury  to  fix  the  liability  whore  it 
belongs. 

Where  evidence  tends  to  make  out  a  case  for  the  plaint- 
iff, its  force  and  effect  is  for  the  Jury,  and  the  Supreme 
Ck>uK  will  not  attempt  to  review  or  weigh  it. 

The  Limited  Liability  Act  of  T^ongress  exempting  ship- 
owners from  personal  liability  for  injuries  caused  by 
the  negligence  of  those  in  charge  of  their  vessels,  does 
not  apply  to  boats  navigating  streams  connecting  the 
great  lakes. 

Marston,  C.  J. 

The  following  statement  of  facts  taken  from 
the  briefs  of  counsel  for  the  defendants,  is  suffi- 
ciently full  and  accurate  for  a  definite  under- 
standing and  discussion  of  the  legal  questions 
raised.  The  action  was  commenced  by  the 
T^aintiff,  as  administrator  of  the  estate  of  John 
Kelley,  deceased,  to  recover  damages  on  ac- 
count of  his  death  caused  by  a  collision  be- 
tween the  steamer  "  Garland,"  of  which  the 


defendant,  Horn,  was  owner,  and  the  steam 
yacht  "Mamie"  owned  by  other  defendants  on 
the  Detroit  river,  July  22d,  1880.  The  declara- 
tion alleged,  in  substance,  that  the  "Garland" 
was  going  down  the  river  upon  a  pleasure  ex- 
cursion, and  the  "Mamie"  was  coming  up,  re- 
turning from  a  pleasure  excursion,  and  that 
KcUey  Y'^as  a  passenger  on  the  "  Mamie";  that 
by  failui'e  of  the  master  of  the  "  Garland"  to 
keep  a  proper  lookout,  and  by  his  failure  to 
give  proper  signals  at  the  proper  time  upon 
the  approach  of  said  "Mamie,"  as  required  by 
rule  3  for  the  government  of  pilots,  and  by 
reason  of  the  failure  of  the  master  of  the 
"  Mamie"  to  give  the  proper  signals  to  indi- 
cate upon  which  side  she  would  pass  until  the 
vessels  had  approached  so  near  that  a  collision 
was  inevitable,  and  by  reason  of  the  failure  of 
the  owner  and  master  of  tlie  "  Mamie"  to  keep 
a  proper  lookout  upon  said  "  Mamie, "  said 
vessels  collided,  and  said  "Mamie"  sank,  caus- 
ing the  death  by  drowning  of  said  Kelley. 

The  defendant,  Horn,  and  the  other  defend- 
ants filed  seimrate  pleas  of  the  general  issue. 
The  ownere  of  the  "  Mamie  "  also  filed  a  plea 
in  abatement,  alleging  that  proceedings  had 
been  commenced,  and  were  then  pending  in 
the  District  Court  of  the  United  States  by 
them  as  ownera  of  the  "  Mamie"  for  the  pur- 
pose of  taking  advantage  of  the  statute  oi  the 
United  States  limiting  the  liability  of  vessel 
owners  in  certain  cases.  And  special  notice 
of  such  proceeding  was  also  given  with  the 
plea  of  the  general  issue. 

A  trial  was  had  upon  this  plea,  and  a  ver- 
dict, by  direction  of  the  court,  rendered  for  the 
plaintiff  thereon,  and  the  trial  thereupon  pro- 
ceeded upon  the  plea  of  the  general  issue,  and 
a  verdict  was  rendered  in  favor  of  the  defend- 
ants. The  case  comes  here  on  writ  of  error, 
and  the  points  relied  upon  by  the  defendants 
will  be  considered  m  order. 

The  position  taken  by  defendant,  Horn,  was 
that  the  plaintift''s  intestate  was  a  passenger 
on  the  "Mamie"  at  the  time  of  the  alleged 
collision,  and  the  "Mamie"  having  contributed 
to  the  collision,  plaintiff's  intestate  must,  in 
law,  be  held  to  have  been  so  far  identified 
with  those  in  charge  of  the  yacht,  that  he  could 
not  have  recovered,  if  he  had  survived,  for  an 
injury  suffered  by  him  occasioned  by  such 
collision, .  and  that,  under  the  terms  of  the 
chartering  or  hiring  of  the  yacht,  he  could  no>t 
have  recovered  for  an  injury  so  received. 

It  appeared  that  Rev.  A.  P.  Blyenberg 
had  chartered  the  steam  yacht  "  Mamie "  to 
carry  a  party  of  altar-boys  and  others,  twenty- 
one  in  all,  and  fourteen  of  them  from  eleven  to 
fifteen  years  of  age,  from  Detroit  to  Monroe 
and  back,  for  which  he  was  to  pay  $20 ;  and 
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that  the  yacht  was  in  chareo  of  the  master  and 
engineer  placed  there  by  tlie  owners.  At  the 
tinxie  of  chartering  the  yacht  it  was  stated  that 
there  would  be  about  twenty  persons  to  go  on 
the  trip,  but  no  limit  was  placed  upon  the 
numbcD  or  as  to  the  route  to  be  taken  m  going 
to  and  returning  from  Monroe. 

It  has  not,  and  could  not  be  claimed,  that 
young  Kelley  liad  any  authority  or  con- 
trol whatever  over  tlie  master  or  engineer  of 
the  yacht,  or  that  he  could  have  changed  or 
directed  the  movements  of  the  ynclit  in  even 
the  slightest  degree.  And  while  Father  Blycn- 
berg,  we  may  assume,  could  and  did  have 
charge  of  tlie  yacht,  as  to  the  time  of  starting, 
the  number  of  passengers  and  such  like,  yet, 
as  to  the  due  and  proper  management  of  the 
vessel,  the  steam  she  sliould  carry,  the  speed  at 
which  she  should  be  run,  the  course  she  should 
take  within  certain  limits, the  rules  she  should 
observe  in  meeting  and  passing  other  vessels, 
the  lights  she  should  carry,  in  a  word,  the  laws 
and  rules  applicable  to  such  crafts  while  navi- 
gating the  rivers  and  lakes,  were  matters  over 
which  he  could  not  rightfully  be  permitted  to 
hiave  any  control  or  direction  whatever.  These 
were  mattere  which  the  master  of  the  vessel 
could  not  legitimatclv  turn  over  to  the  guid- 
ance of  any  person  who  may  have  chartered 
the  boat  for  atrip  to  and  from  a  certain  point. 
Had  directions  been  given  the  muster  to  run 
the  yacht  ashore,  or  upon  a  rock,  or  to  run 
down  upon  and  destroy  a  rowboat,  or  to  not 
give  and  answer  the  neccessary  signals  when 
approaching  another  vessel,  or  to  not  carry 
proper  lights,  clearly  the  master  would  have 
been  under  no  obligations  to  obey  such  orders, 
.  and  neither  he  nor  the  owners  of  the  vessel 
could  have  justified  such  a  departure  from 
duty  by  setting  up  the  authority  or  directions 
of  Father  BIycnberg  therefor.  In  this  case 
it  was  the  legal  duty  of  the  yacht  to  cany 
proper  lights  at  night,  and.  to  give  and  answer 
certain  signals  in  due  and  proper  time  when 
approaching  another  vessel,  and  what  the  law 
had  thus  directed  to  be  done  could  not  be 
varied,  changed  or  controlled  by  any  persoij 
who  may  have  chartered  the  vessel  for  the 
occasion.  And  where  a  pereon  can  rightly 
have  no  voice  or  control,  he  cannot  be  held  so 
identified  with  those  in  charge  as  to  be  con- 
sidered a  party  to  their  negligence.  It  seems 
to  me  that  any  other  rule  could  hut  point  out 
the  way  to  owners  of  vessels  in  which  'they 
could, violate  all  rules  and  regulations  adopted 
to  insure  the  safety  of  passengers  without  in- 
curnng  any  liabilitv  therefor. 

The  reason  for  holding  a  person  riding  in  a  pri- 
vate conveyance  identified  with  the  driver  thereof, 
and,  therefore  afftscted  by  the  negligence  of  the 
latter,  cannot  fairly  be  held  applicable  in  cases 


like  the  present.  In  the  case  of  a  private  con- 
veyance the  driver  is  under  the  direction  and 
control  of  the  passenger,  ^and,  if  not,  the  latter 
may  well  decline  to  intrust  his  safety  further  in 
such  conveyance.  When,  however,  a  person 
enters  a  public  conveyance,  and  certainly  a  rail- 
road train  or  a  steamboat,  he  ha«  no  such  centred 
over  the  movements  of  either,  ^nd  whether  be 
mav  have  chartered  such  conyeyafice  for  a  spe- 
cial purpose  or  not,  yet  for  a  faithful  observance 
of  the  rules  of  law  enacted  for  the  running  or 
navigation  thereof,  he  cannot  be  held  responsible 
in  a  case  like  the  present,  where  the  muster  is 
not  his  servant  and  is  not  subject  to  his  direc^ 
tion  or  authority. 

The  authorities  cited  by  counsel  for  plaintiff 
in  error,  and  which  decline  to  follow  Thprogood 
V.  Bryan,  8  C.  B.  115,  should  be  followed  in  the 
present  case.  The  charterer  in  this  case  did 
not  appoint  the  oflicers  of  the  boat  but  was  him- 
self, and  those  who  accompanied  liim,  under  and 
subject  to  their  power  in  the  navigation  of  the 
vessel ;  and  if  the.v,  thus  controlling  the  move- 
ments of  the  "  Mamie  "  while  running,  and  rep- 
rcftenting  the  owners  thereof,  were  guilty  of  neg- 
ligence in  the  performance  of  their  duties,  those 
aboard  have  a  remedy  for  injuries  suffered  in 
consequence  thereof  See  also  Covington  T.  Ca 
r.  Kelley,  36  Ohio  Sf.  86. 

It  was  next  insisted  that  there  was  no  joint 
liability  on  the  part  of  the  defendants.  The  ques- 
tion is  not  free  fi*om  embarrassment,  and  upon  a 
trial  the  danger  is  that  each  defendant  is  inter- 
ested in  endeavoring  to  throw  all  the  blame  upon 
the  other,  andperhaps  attempt  to  prove  acts  of 
negligence  not  set  forth  in  the  declaration.  In 
opposition  to  this,  it  may  be  said  that  negligence 
caused  a  collision  by  which  plaintifi's  intestate 
was  killed,  and  that  a  remedy  is  given  by  statute 
to  recover  damages  therefor;  that  if  separate 
actions  are  brought  different  juries  may  acquit 
all  the  defendants,  and  thus  the  | plaintiff  be 
defeated,  although  his  right  to  recover  be  unques- 
tioned. When,  therefore,  such  embarrassments 
are  likely  to  arise  uj/on  the  trial,  and  bearing  in 
mind  that  the  plaintiff  is  without  fault  and  is 
entitled  to  recover-^at  least  we  must  so  consider 
in  the  discussion  of  this  question — is  not  the 
plaintiff  who  has  thus  shiffered  the  wrong  entitled 
to  a  remedy,  and  that  the  difficulties  and  dangers 
are  to  be  tl\rown  upon  those  presumably  in  the 
wrong,  rather  than  upon  him  who  was  not  in  fault? 
If,  in  either  view,  injustice  is  likely  to  be  done, 
should  not  the  defendants  assume,  or  be  charged 
with,  the  risk  ?  Is  there,  however,  likely  to  be 
any  iniustice  done  in  holding  them  jointly  liable  f 
I  think  not.  The  facts  are  likely  to  be  brousht 
out  in  such  a  trial;  neither  will  be  interested  in 
keeping  back  any  thing  tending  to  show  that  it 
was  the  other  alone  that  was  iuvfault;  and  we 
cannot  assume  that  any  wilfully  false  evidence 
will  be  given  in  the  case.  The  facts  are  ijuita 
likely,  therefore,  to  be  fully  presented  to  the  jury, 
who  can  place  the  responsibility  where  it  right- 
fully belongs, .eithei  by  holding  both  liable  or  by 
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holding  one  party   liable   and  acquitting   the 
other. 

An  act  wrongfully  done  by  the  joint  agency 
or  co-operation  of  several  persons  will  render 
them  liable  jointly  or  severally.  The  injury 
done  in  this  case  resulted  from  a  collision  caused 
by  the  contemporaneous  act  of  two  separate 
wrongdoers,  who,  though  not  acting  in  concert, 
yet  by  their  simultaneous  wrongful  acts  put  in 
motion  the  agencies  which  together  caused  a 
single  injury,  and  for  this  the  injured  party 
could  receive  but  a  single  comi)ensation.  It  is  a 
lact  that  they  all  united  in  the  wrongful  act,  or 
set  on  foot  or  put  in  motion  the  agency  by  which 
it  was  committed.  That  rendered  them  jointly 
liable  to  the  person  injured,  whether  the  act  was 
done  by  the  procurement  of  one  person  or  of 
many  ;  and  if  by  many,  whether  they  acted  with 
a  common  purpose  or  design  in  which  they  all 
shared,  or  from  separate  and  distinct  motives  and 
without  any  knowledge  of  the  intention  of  each 
other,  the  nature  of  the  injury  is  not  in  any 
degree  changed  or  the  damages  increased  which 
the  injured  partv  has  a  right  to  receive  :  Stone  v 
Dickinson,  6  Allen  30. 

In  Colegrove  r.  N.  Y.  Cent,  cfe  Hud.  River  Rail- 
road Co.,  20  N.  Y.  492,  it  was  held  that  a  passen- 
ger injured  by  a  collision  resulting  from  the 
concurrent  negligence  of  two  railroad  corpora- 
tions could  maintain  a  joint  action  against  Doth. 
Cooper  v.  E.  T.  Co.,  76  N.  Y.  116,  was  a  case  where 
death  had  resulted  from  a  collision  by  two  vessels, 
and  an  action  against  both  was  maintained.  In 
my  opinion  this  action  may  be  maintained 
against  the.  owners  of  both  vessels:  Hillman  v. 
Newington,  23  Albany  Law  Jour.  294. 

It  was  next  insisted  that  the  case  made  by  the 
plaintiff  showed  no  fault  or  negligence  on  the 
part  of  the  owners  of  the  "  Mamie  "  that  would 
justify  a  verdict  against  them.  The  rule  must 
now  be  considered  as  settled  in  this  state,  that 
where  the  evidence  tends  to  make  out  a  case  for 
the  plaintiff,  the  force  and  effect  thereof  must  be 
submitted  to  the- jury,  and  that  this  court  will 
not  attempt  to  review  or  weigh  it. 

In  acase  like  the  present  it  would  be  dangerous 
in  the  extreme  for  this  court  to  attempt  to  find 
the  facts  or  to  draw  inferences  from  the  facts 
I)roven,  or  to  attempt  to  say  what  might  be  con- 
sidered an  act  of  negligence  or  sufficient  evidence 
thereof.  In  our  opinion  the  case  upon  this  point 
should  have  been  submitted  to  the  jury;  and,  in 
view  of  the  fact  that  there  must  be  a  new  trial, 
it  is  better  that  this  court  should  not  enter  upon 
a  discussion  of  the  facts  which  lead  us  to  this 
conclusion.  It  was  also  urged  that  this  case 
came  within  the  limited  liability  act  of  Congress, 
and  that  the  defendants,  owners'of  the  "  Mamie, " 
^ere  not  personally  liable.  The  learned  judge 
before  whom  the  case  was  tried  held  that  the 
^* Mamie"  did  not  fall  within  the  provision  of 
the  United  States  statutes,  citing  in  support 
Uiereof  Am.  Transp.  Co.  v.  Moore,  6  Mich.  368, 
The  Mamie  5  Fed.  Rfep.  813.  We  are  of  opinion 
that  these  cases  fully  covered  this  question,  and 


that  the  view  taken  by  the  court  below  upon 
this  point  was  correct. 

As  we  have  thus  passed  upon  all  the  material 
questions  raised,  and  are  of  opinion  that  the  court 
erred  u|)pn  the  questions  designated,  the  judg- 
ment will  be  reversed,  with  costs,  and  a  new 
trial  ordered. 


^  ♦  ♦ 


LEASE— FRAUD— REPRESENTATIONS. 


SUPREME  COURT  OF  MINNESOTA. 


Wilkinson 

V. 

Clauson. 


April  5th,  1882. 

In  the  course  of  negotiations  between  plaintiff  nnd  de- 
fendant for  a  lease  of  stores  then  in  protress  of  comple- 
tion, whose  situation  required  a  sewer,  plaintiff,  who 
hftd  constructed  a  sewer  therefor  with  ordinary  cai-e,  in 
good  faitli  re<-omniended  the  said  stores  as  suitable  for 
defendant's  business,  and  stated  to  defendant  "that 
there  was  an  excrellent  sewer  connected  witli  them,  which 
would  make  the  premises  clean."  The  written  lease 
tiiereafter  executed,  cont5\ined  no  stipulations  upon  these 
mattei-s,  and  no  references  to  the  sewer.  Said  sewer  was 
sufficient  in  ordinary  storms,  but  subsequently  proved 
insufficient  in  a  heavy  rainstorm  of  exceptional  severity, 
and  said  premises  were  flooded  and  defendant's  goods 
greatl  v  damaged.  Held  :(1)  That  said  representations  are 
to  be  taken  us  the  expression  of  plaintiff's  judgment  and 
opinion  merely,  and  fail  to  sustain  the  charge  of  fraud; 
and  the  same  are  not  to  Ire  construed  as  a  part  of  the 
terms  of  llie  contract;  (2)  There  is  no  implied  covenant 
in  the  lease  that  said  stores  were  suitable  for  defendant's 
use,  or  supplied  with  proper  drainage.  (3)  No  wrongful 
act  or  omission  on  plaiiitifT's  part  being  shown,  and 
no  stipulation  in  his  contract  violated,  he  is  not  liable 
for  said  damage,  but  is  entitled  to  recover  upon  said 
lease. 

Appeal  from  District  Court,  County  of  Ramsey. 

Vanderburgh,  J. 

The  defendant  entered  into  possession  of  the 
demised  premises  prior  to  November,  1878,  and 
moved  out  in  March,  1880.  This  action  is  to  re^ 
cover  rent  due  for  the  last  two  months  of  his  oc- 
cupancy. The  lease  was  for  a  term  of  three 
years  and  upwards,  and  before  it  was  executed 
certain  negotiations  took  place  in  reference  to 
the  stores  to  be  occupied,  then  being  built,  dur- 
ing which,  as  the  trial  court  finds,  "the  plaintiff 
recommended  said  stores  to  defendant  as  suitable 
for  his  business,  which  was  that  of  merchandiz- 
ing, and  stated  to  him  that  there  was  an  excel- 
lent sewer  connected  with  the  stores,  which 
would  make  the  premises  clean."  This  appears 
to  be  the  sum  of  the  representations  upon^vhich 
defendant  predicates  his  charge  of  fraud  in  con- 
nection with  the  leasing  of  said  premises.  The 
lease  itself  expresses  no  covenants  on  plaintiff's 
part  which  are  claimecl  to  have  been  broken.  It 
contains  no  representations  on  the  subject  of  the 
sewer  or  the  suitableness  of  the  tenement  for  de- 
fendant's use;  but  aside  from  the  usual  cove- 
nants for  letting,  its  provisions  relate  wholly  to 
the  matter  of  the  finishing  and  fitting  up  of  the 
rooms  to  be  occupied  by  the  defendant,  includ- 
ing the  basement  in  wnich  the  defendant  pro- 
posed to  store  goods.  At  the  time  of  said  nego- 
tiations, said  sewer  bad  been  constructed  with 
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ordinary  care  and  prudence  by  plaintifi,  and 
both  parties  believea  the  same  sufficient,  though 
it  was  not  examined  by  defendant;  and  the 
same  was  in  fact  sufficient  in  ordinary  storms, 
but  proved  insufficient  and  inadeauate  in  a 
heavY  rain  storm  of  exceptional  severity, 
which  occurred  while  defendant  was  occupying 
said  premises,  in  July,  1879,  and  said  sewer  was 
broken,  and  the  said  basement  flooded  with 
water  therefrom,  in  connection  also  with  a  large 
amount  of  surface  water,  and  said  defendant's 
goods  therein  were  greatly  damagc^d.  No  other 
damage  is  complained  of  in  the  case. 

The  findings  of  the  court,  embracing  the  fore- 
going facts,  are  fully  supported  by  the  evidence, 
and,  we  think,  constitute  no  defence  to  plaint- 
iff's  claim  for  rent,  or  cause  of  action  for  dam- 
ages by  way  of  counter-claim.  It  is  apparent 
that  the  lease  was  made  in  entire  good  faith,  and 
the  plaintiff  having  exercised  the  care  of  a  man 
of  ordinary  prudence  in  the  constructon  of  said 
sewer,  which  is  the  only  matter  complained  of, 
his  general  statement  in  reference  to  the  condi- 
tion and  character  of  the  premises  must  be  con- 
sidered as  the  expression*  of  his  opinion  and 
judgment  in  the  matter,  and  is  insufficient  to 
establish  the  fraud  charged.  It  was  not  pi*op- 
erly  matter  of  false  description,  or  erroneous 
statement  of  facts  not  known  to  be  true,  which 
might  mislead  the  party  to  his  injury;  neither 
was  it  competent  evidence  of  the  agreement  and 
understanciing  of  the  parties,  being  outside  the 
writing.    Denton  v,  Serrish,  9  Cush.  93-4. 

Laying  out  of  view  the  question  of  fraud  in 
the  case,  the  plaintiff's  obligation  and  duty  rest 
wholly  in  the  written  contract.  The  words  "de- 
mise or  let,"  or  their  equivalent,  in  a  lease,  im- 
ply a  covenant  for  title  and  for  quiet  enjoyment, 
but  no  other  covenants  on  the  part  of  the  lessor 
are  implied  therein.  Foster  t?.  Peyser,  9  Cushv 
246.  There  is  no  implied  covenant  in  this  lease 
that  said  stores  were  provided  with  drainage  fa- 
cilities suitable  for  their  location,  or  that  said 
stores  were  suitable  for  defendant's  business  for 
that  or  any  other  reason.  The  lessee  is  the 
party  most  deeply  interested  in  protecting  him- 
self aeainst  casualities  of  storm  and  fire,  and  he 
should  see  to  it  that  proper  stipulations  are  em- 
braced in  the  contract  for  his  own  security.  And 
as  said  in  the  case  just  cited,  (page  247  ),  "  if  he 
really  mean  a  lease  to  be  void  by  reason  of  any 
unfitness  in  the  subject  for  the  purpose  intended 
he  should  express  that  meaning.*'  Se^,  also, 
Wells  t7.  Castles,  3  Gray,  323 ;  McGlashan  t;  Tal- 
mage,  37  Bare.  316 ;  Jeffe  v.  Hartean,  56  N.  Y. 
398.  There  may  be  one  or  two  exceptions  to 
this  rule,  as  in  the  case  of  bouses  or  rooms 
rented  ready-furnished,  not,  however,  material 
to  be  considei^ed  here. 

The  case  of  Whittle  v.  Webster,  55  Ga.  180, 
relied  on  by  appellant,  turned  upon  the  statute 
of  the  State.  Swift  v.  Hotel  Co.,  40  Iowa,  322, 
also  cited,  was  an  action  by  the  tenant  for  dam- 
ages for  not  furnishing  a  hotel  as  covenanted. 
McAlpin  t?.  Powell,  1  Abb.  (New  Cases),  427, 
was  an  action  for  negligence  under  the  statute, 


for  a  defective  fire  escape.  Scott  v.  Simmons,  54 
N.  H.  426,  in  which  the  court  strongly  support 
the  doctrine  of  the  cases  above  cited,  was  based 
on  a  charge  of  negligence.  Cesar  v.  Karntz,  60 
N.  Y.  229:  A  landlord  had  knowingly  leased 
premises  infected  with  contagious  disease. 

Others  cited,  are  cases  where  the  course  of  con- 
duct of  the  landlord  in  reference  to  the  premises 
has  been  adjudged  equivalent  to  eviction.  The 
evidence  objected  to  on  the  trial  by  defendant  as 
to  the  size,  and  manner  of  construction  of  said 
sewer,  also  the  advice  and  opinion  of  the  city  en- 
gineer, an  expert,  about  the  Siime,  were  proper, 
and  went  to  the  question  of  plaintiff's  good 
tiiith  and  due  care  in  its  construction.  The  evi- 
dence as  to  the  nature  of  the  .storm  in  question, 
was  also  proper,  to  show  how  the  premisses  were 
affected  by  it,  and  to  a  full  understanding  of  the 
real  cause  of  the  injury.  But  the  evidence  in 
chief  sought  to  be  introduced,  of  subsequent 
storms,  which  are  not  complained  of,  was  imma- 
terial. And  the  rejection  of  the  same  offer  ujwn 
cross-examination  could  in  no  event  liave 
wrought  any  prejudice,  as  we  view  tl^e  case. 

The  order  denying  a  new  trial  •  should  be 
a£5rined. 


♦  ♦ » 


JUROR— COMPETENT  EVIDENCE. 


SUPREME  COURT  OF   IOWA. 


State  of  Iowa 

V. 

Nelson. 


April  21, 1882. 

Where  a  Juror,  on  his  examination  on  trial  of  an  in- 
dictment KgainBt  the  defendant  for  selline  intoxicating 
liquors  contrary  .to  law,  expref  sed  himself  as  being  op- 
posed to  the  law,  and  a  challenge  for  cause  waa  over- 
ruled, held,  proper. 

When  the  reputation  of  a  witness  for  general  morality 
and  truth  is  asaailed,  it  is  competent  to  suatain  hia  char- 
acter by  showing  that  those  ha\  in^  the  best  opportunity 
of  knowing  his  reputation  have  heard  ikothing  aaid  re- 
spectinff  his  character.  Such  negative  evidence,  while 
not  the  oest  evidence,  is  competent  proof  of  good  repu- 
tation, and  should  be  accepted  and  weiffhed  by  the  jury. 
A  statement  by  the  court  duriiig  the  trial  that  such  evi- 
dence Is  the  best  evidence  to  prove  a  good  reputation,  is 
a  mere  abstraction,  and  can  have  no  l>earinK  upon  the 
ultimate  decision,  where  the  court  leaves  to  the  jury  the 
weight  and  eflTect  of  the  evidence. 

Where  testimony  was  excluded  by  the  court,  if  the 
ruling  was  erroneous,  the  'error  is  cured  by  the  testi- 
mony being  subsequently  admitted. 

Where  the  witness  called  for  tlie  prosecution  iestifled 
that  he  drank  liquor  in  defendant's  saloon,  and  defend- 
ant, as  witness  on  his  own  behalf,  tcstiAed  that  he  did 
not  remember  selling  whisky  to  the  witness,  the  evi- 
dence waa  deemed  sufficient  to  sustain  the  verdict,  in  a 
prosecution  for  the  sale  of  liquor  contrary  to  law. 

The  defendant  was  indicted  for,  tried,  and  con- 
victed of  the  crime  of  nuisance,  committed  by 
using  a  buildin^^or  the  purpose  of  keeping  and 
selling  therein  intoxicating  liquors  contrary  to 
law.    The  defendant  appeals. 

Day,  J. 

1.  The  jury  being  filled  for  the  trial  of  thecause, 
with  the  exception  of  one  man,  and  the  defend- 
ant having  exhausted  his  peremptory  chal- 
lenges, H.  Monroe  was  called  by  the  sheriff^  and 
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upon  examination  answered  ai^  follows:  *'I  have 
no  opinion  in  this  case;  I  would  try  my  best  to 
do  justice  to  a  man  on  trial  for  an  onense  (JTtKis 
kind.  Almost  everyone  knows  that  I  am  op- 
posed to  the  business  of  saloon  keeping.  I  am 
opposed  to  the  law  regulating  the  sale  of  intox- 
icating liquors/but  as  long  as  it  stands  as  it  is 
now,  I  am  not  prejudiced  against  a  man  for  sell- 
ing beer  or  wine.  I  am  not  a  license  man.  I 
mean  just  what  I  sa^."  The  defendant  there- 
upon challenged  the  luror  for  cause,  because  of 
his  opposition  to  the  law  a^  it  now  exists.  The 
challenge  was  overruled  and  the  defendant  ex- 
cepted. It  appears  from  the  answers  of  the 
juror  that  his  opposition  to  the  law  grows  out 'of 
the  fact  that  it  does  not  prohibit  the  sale  of  wine 
and  beer.  Still  the  juror  testifies  that  as  the 
law  stands  he  is  not  prejudiced  against  a, man  for 
selling  beer  or  wine.  In  other  words,  that  proof 
of  the  sale  of  beer  or  wine  would  not  have  any  in- 
fluence upon  him  in  considering  the  case.  From 
the  jurors  statement  it  appears  that  his  opposi- 
tion to  the  law  would  not  affect  him  in  the  con- 
sideration of  the  case,  and  that,  notwithstanding 
such  opposition  he  could  render  an  impartial 
verdict.  The  challenge  to  the  juror  was  prop- 
erly overruled. 

2.  The  only  witness  introduced  in  chief  on 
the  part  of  the  State  was  James  Spencer.  For 
the  purpose  of  impeaching  the  witness,  the  (de- 
fendant introduced  a  number  ctf  witnesses,  who 
testified  that  the  general  moral  character  of 
James  Spencer  in  the  neighborhood  where  he 
lives  is  Dad.  To  sustain  tne  character  of  the 
witness,  the  State  introduced  one  J.  C.  Painter, 
who  testified  that  he  had  known  the  witness 
about  five  years,  and  had  never  heard  anything 
worse  of  him  than  drinking.  Upon  cross-exani- 
ination,  Painter  testified  that  Spencer  had  been 
in  his  employ  for  two  or  three  years  and  had 
handled  thousands  of  dollars  for  him.  When 
called  upon  to  name  some  person  he  had  heard 
speak  well  of  Spencer,  the  witness  said,  *'I 
don't  know  that  1  ever  heard  any  person  speak 
good  or  bad  of  him.''  The  court  thereupon  said: 
"Where  a  man  has  lived  for  five  years  in  the 
neighborhood  of  a  man,  and  been  his  employ  for 
two  or  three  years,  and  mixed  with  the  same 
people,  and  the  witness  who  is  on  the  stand  never 
neard  that  man's  character  or  honor  called  in 
question,  that  is  the  best  kind  of  evidence  J;hat 
he  is  a  man  of  good  moral  character,  for  the  rea- 
son that  we  have  but  few  trumpeters  for  what^ 
good  we  do  in  this  world,  but  we  have 
many  trumpeters  for  the  evil  we  do.  It  is  gen- 
erally like  rolling  snow— the  further  it  goes  the 
larger  it  gets."  '  The  defendant  objected  to  this 
statement,  for  the  reason  that  the  jury  are  the 
judges  of  the  testimony. 

The  State  also  introduced  one  D.  6.  Got- 
acbfill,  who  testified  that  he  was  somewhat  ac- 
quainted with  James  Spencer,  and  knew  him  for 
two  years  in  Jasper  County,  out  did  not  know 
his  general  moral  character  in  that 'county  be- 
fore he  came  to  Polk  County.  The  court  there- 
upon said:  You  can  ask  him  whether  during  all 


that  time,  he  ever  heard  his  character  called  in 
question.  I  do  not  decide  that  that  is  conclus- 
ive proof,  but  it  is  good  proof  tending  to  show  a 
man's  good  character.  If  you  have  associated  and 
done  business  with  the  same  people,  and  never 
hoard  his  character  called  in  question,  you  may 
take  it  as  good  evidence  tending  to  establish  his 
character.  It  is  the  strongest  kind  of  eviden(ie 
in  that  direction."  The  defendant  excepted  to 
this  statement  of  the  court.  The  State  then 
asked  the  following  question:  "You  may  state 
whether,  while  you  Knew  Mr.  Spencer  in  Jas- 

fer  County,  you  ever  heard  anvthing  asainst 
IS  reputation  or  character."  To  this  the  wit- 
ness answered :  "  I  do  not."  Respecting  this  ev- 
idence the  court  instructed  the  jury  as  follows: 

"When  there  has  been  testimony   introduced 
for  the  purpose  of  showing  that  a  witness  who 
has  testified  in  a  case  has  a  bad  moral  character 
and  a  bad  reputation  for  truth,  and  witnesses 
are  introduced  to  rebut  such  testimony,  and  they 
testify  that  they  have  lived  in  the  same  neighbor- 
hood with  the  witness  for  four,  five,  or  six  years, 
andshowthat  they  havemixed,  done  business  and 
associated  with  the  same  people  that  the  wit- 
ness has  lived  among  for  five  or  six  years,  and 
then  testify  in  substance  that  they  never  heard 
anything  against  the  witness'  moral  character, 
and  that  they  have  never  heard  his  reputation 
for  truth  called  in  question,  that  is  among  the 
best  of  evidence  tending  to  show  that  the  wit- 
ness has  a  good  reputation  in  both  of  said  re- 
spects, and  such  testimony  is  entitled  to  just 
such  weight  and  credit,  and  just  such  weight 
and    credit   only,  as  you  may  think  it  enti- 
tled to." 
To  this  instruction  the  defendant  excepted. 
The  defendant  assigns  as  error  the  several  ac- 
tions of  the  court  above  objected  to.    It  must  be 
competent  for  one,  whose  reputation  for  general 
morality  and  truth  is  assailed,  to  sustain  his 
character  by  showing  that  thase  having  the 
best    opportunity    of    knowing  his  reputation 
have  heard  nothing  said  respecting  his  charac- 
ter.   Olherwine,  the  person  who  has  so  far  lived 
a  blameless  life  as  to  provoke  but  little  discus-, 
sion  ^specting  his  character,  would  oftentimes 
be  utterly  unable  to  support  his  character  when 
assailed.    We  are  inclined  to  think,  however, 
that  the  court  was  not  strictly  correct  in  char- 
acterizing this  evidence   the  best  evidence  of 
reputation.    It  cannot  fairly  be  said  that  proof 
that  one's  neighbors  have  never  heard  his  char- 
acter canvassed,  is  better  proof  of  his  good  repu- 
tation than  proof  that  his  neighbors  generally 
speak  in  terms  of  commendation  of  his  charac- 
ter.   All  that  can  properly  be  said  of  the  kind 
of  negative  proof  under  consideration  is  that  it 
is    competent    proof   of   good    reputation,  and 
should  DC  accepted  and  weighed  bv  the  jury. 
Still,  taking  the  whole  action  of  the  court  to- 
gether, we  are  unable  to  see  how  the  defendant 
could  have  been  prejudiced  by  it.     The  state- 
ment during  the  trial  tha^  the   evidence  pro- 
posed was  the  best  evidence,  and  the  direction 
to  the  jury  that  it  was  among  the  best  evidence, 
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was  the  statement  of  a  mere  abstraction,  having 
no  practical  bearing  upon  the  ultimate  decision,  so 
long  as  the  court  left  to  the  jury  the  question  of 
the  weight  and  effect  of  the  evidence,  and  di- 
rected them  that  it  was  entitled  to  such  weight 
and  credit,  ^and  such  weight  and  credit  only,  as 
they  might  think  it  entitled  to. 

3.  The  witness,  James  Spencer,  upon  cross-ex- 
amination, testified:  '*Imake  my  headquartei*s 
on  the  east  side,  at  Mr.  Stolgren's.  He  fur- 
nished me  all  the  money  I  wanted."  He  was 
then  asked  the  following  question:  ^*Do  you 
know  of  Stolgren  and  Nelson  having  h<id 
trouble  a  short  time  ago  ?"  This  was  objected  to 
as  immaterial,  and  the  objection  was  sustained. 
It  is  insisted  that  as  Spencer  made  his  head- 
quarters at,  and  was  furnished  money  by  Stol- 
gren, it  was  competent  to  sliow  the  relations 
existing  between  Stolgren  and  the  defendant,  as 
having  some  bearing  upon  the  interest  which 
the  witness  mi^ht  feel  in  the  pros^ecution.  But 
the  witness  did  subsequently,  in  the  further 
progress  of  the  cn)ss-examination,8tatc  all  that  he 
knew  about  the  difficulty  between  Stolgren  and 
the  defendant,  and  when  he  learned  it.  If,  then, 
the  ruling  of  the  court  was  erroneous,  which  we 
do  not  determine,  the  error  was  cured  bv  the  tes- 
timonv  subsequently  admitted. 

4.  The  witness,  Spencer,  was  asked,  upon 
cross-examination,  what  was  his  condition  as  to 
being  sober  when  he  testified  before  the  grand 
jury.  The  State  objected  to  the  question  as  not 
proper  cross-exlimination,  and  the  objection  was 
sustained.  The  appellant  insists  that  this  ex- 
amination was  proper,  because  the  witness  ad- 
mits that  he  had  refreshed  his  recollection  by  refer- 
ence to  his  testimony  before  the  grand  jury. 
Upon  the  contrary,  the  witness  testified  that  lie 
had  not  refreshed  his  memory  by  his  testimony 
before  the  grand  jury,  and  that  he  had  not  seen 
the  minutes  of  that  testimony  since  he  gave  it.' 

5.  The  defendant  insists  that  the  evidence  is 
not  sufficient  to  support  the  verdict.  The  wit- 
ness Spencer  testined  that  he  bought  whiskv 
from  the  defendant,  in  his  saloon.  The  defend- 
ant was  a  witness  on  his  own  behalf.  In  his  tes- 
timony, he  does  not  deny  that  he  sold  whisky  to 
Spencer,  but  simply  states  that  he  does  not  re- 
member doing  so.  In  our  opinion  the  evidence 
supports  the  verdict..  The  ins^tructions  given 
properly  reflect  the  law  of  the  case.  Those  asked 
and  refused,  so  far  as  they  embody  the  law,  were 
embraced  in  the  instructions  given. 

We  discover  no  error  in  the  case.    Affirmed. 


^ » » 


TRESPASS     BY     SHERIFF  —  RIGHTS    OF 

MARRIED    WOMEN. 


SUPREME  COURT  OP  PENNSYLVANIA, 


Freeman  and  Wife  t;.  Apple  et  al. 


January  2, 1882. 

Certain  property  had  been  seized  and  taken.in  execu- 
tion as  the  property  of  the  defendant  in  the  execution, 
which  waa  axterwaros  sold  by  tlie  akieriff,  notwithatand- 


Inpr  notice  from  the  wife  of  defendant  that  the  aaid  goods 
were  her  own  by  virtue  of  a  parental  i;ift. 

Held^  that  the  sheriflf  was  liable  in  an  action  of  trepaaa, 
although  he  may  never  have  actually  taken  manual  pas- 
seRsion  of  the  goods  levied  on.  Uis  return  that  he  "  had 
taken  and  sold  "  is  conclusive. 

The  fact  that  after  the  sale  the  husband  had  rented  the 
goo<ls  from  the  purcliuser  does  not  affect  the  wife's  right 
or  the  sheriff's  liability. 

Steruett,  J. 

In  taking  the  ca.se  from  the  jury  and  directing 
a  verdict  for  the  defendants,  the  court  below 
virtually  ruled  that  the  sheriff  was  not  liable  in 
trespass  for  advertising  and  selling  the  separate 
personal  property  of  the  beneficial  plaintiff  on 
an  execution  against  her  husband,  after  being 
duly  notified  in  writing  of  her  title  thereto.  It  is 
contended  there  was  error  in  this. 

The  uncontradicted  testimony  is  that  the  prop- 
erty which  was  the  subject  of  the  alleged  trespass, 
was  given  to  Mrs.  Freeman  by  her  parents  shortly 
after  her  marriage  in  1870,  and  continued  to  be 
her  separate  property  .until  it  was  advertised  and 
sold,  by  the  defendant.  Sheriff  Apple,  on  the 
execution  ag.ainst  her  husband,  in  clisregard  of 
the  notice  that  it  Wiis  owned  and  claimed  by  her 
as  a  parental  gift.  If  the  case  had  been  submitted 
to  the  jury,  it  would  have  been  impossible  for  them 
to  have  found  otherwise  withoutdisregarding  the 
evidence.  Soclearly  and  conclusively  were  these 
facts  proved  that  the  learned  judge  in  his  charge 
assumed  Mrs.  Freeman's  ownership  of  the 
property  in  question  as  an  established  fact;  but, 
notwithstanding  all  this,  he  refused  to  affirm  the 
plaintiff's  first  point,  and  thereby  instruct  the 

{'ury  that  the  sheriff  was  liable  in  trespass,  if  they 
>elieved  the  property  belonged  to  her  at  the 
time  of  the  sale,  anci  was  purchased  by  Mr. 
Slocum  on  his  own  account,  and  is  still  owned  by 
him.  On  the  contrary,  he  withdrew  the  case 
from  the  jury  by  charging  that  "  the  right  to  the 
occupancy  and  enjoyment  of  the  property  has 
not  been  interfered  with  by  the  sheriff,  nor  was 
it  so  interfered  with  at  the  time  of  bringing  this 
suit,  and  your  verdict  will  be  for  the  defendants." 
In  this  we  think  there  was  error.  If  the  alle- 
gations of  fact  embodied  in  plaintiffs'  point 
had  been  found  in  their  favor  they  would 
clearly  have  been  entitled  to  a  verdict ;  and  for 

E resent  purposes,  it  must  be  assumed  they  would 
ave  so  found.  As  has  already  been  suggested, 
tjiere  was  no  testimony  on  which  a  contrary 
finding,  as  to  the  main  facts,  could  have  been 
based.  The  fact  that  the  levy  was  made  by  his 
predecessor  in  office  furnished  no  justification  or 
excuse  to  the  sheriff  for  enforcing  the  levy  by 
advertising  and  selling  the  wife  s  property  on 
the  execution  against  her  husband,  especially  af- 
ter having  recsived  written  notice  ot  her  title;  nor 
was  the  trespass  in  any  wise  condoned  by  the 
arrangement  made  with  the  pui*chaser,  by  which 
he  permitted  the  property  to  remain  ^  in  the 
possession  of  the  plaintiffs  in  consideration  of  a 
certain  rental  for  the  use  thereof.  While  it  is 
true  the  maxim,  careot emptor,  was  applicable  to 
the  purchaser,  and  betook  such  title  only  as  the 
defendant  in  the  execution  had  in  the  pcoperty, 
it  may  have  been  both  prudent  and  economical  to 
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recognize  his  title  and  make  an  amicable  arrang- 
ment  as  to  the  retention  and  use  of  the  properly 
rather  than  embark  in  a  controversy  that  might 
have  involved  both  inconvenience  and  expense. 
But,  it  isclaimed,  that,  inasmuch  as  there  was  no 
manual  seizure  or  removal  of  the  property  by  the 
sheriff,  no  trespass  wascomhiitted.  We  cannot  re- 
gard this  position  as  tenable.  There  was  atleasta 
constructive  seizure  and  delivery  to  the  purchaser. 
By  disregarding  the  notice  of  title  that  was  given, 
and  proceeding  to  advertise  and<scll  the  goods  of 
a  stranger  to  the  execution,  he  unlawfully 
exercised  an  authority  over  them  against  the 
will  of  the  owner,  and  so  far  invaded  her  right 
of  property  as  to  subject  himself  to  an  action  of 
trespass:  Paxton  v.  Steckel,  2'  Barr,  93,  aod 
cases  there  cited.  In  that  case  the  court  say: 
"It  is' not  necessary  to  constitute  trespass*  by  an 
officer,  who  executes  a  writ  of  attachment  on  chat- 
tels, to  prove  any  manual  handling  of  the  prop- 
erty, or  taking  them  into- possession.  The  levying 
of  the  attachment  may  be  done  without  these  acts 
and  the  property  be  fully  bound  by  it.  ♦  *  * 
Trespass  deoonis  amnicUis  against  a  sherififis 
maintained  by  proofthathe  unlawfully  exercised 
an  authority  over  the  chattels  against  the  will 
and  to  the  exclusion  of  the  owner,  though  there 
was  no  manual  taking  or  removal  when  he  took 
them  under  processof  law  andby  virtue  of  his 
office."  In  tne  case  before  us,  the  sheriff  return- 
ed that,  after  having  given  due  and  legal  notice, 
he  did,  on  the  16th  day  of  January,  1879,  sell  the 
propeity,  etc.  According  to  the  authorities  the 
return  is  conclusive  upon  him,  and  neither 
manual  taking,  occupation  or  removal  was  essen- 
tial to  render  him  liable  to  the  beneficial  plaint- 
iff. The  first  and  fourth  assignments  of  error  are 
therefore  sustained. 

It  follows  also,  from  what  has  been  said,  that 
the  plaintiff 's  second  point  should  have  been 
affimied.^  The  wife 's  right  of  action  against  the 
sheriff  for  illegally  advertising  and  selling  her 
property  co.uld  not  be  defeated  by  the  act  of  her 
Husband  in  recognizing  the  right  6f  the  pur- 
chaser at  sheriff's  sale  and  agreeing  to  pay 
him  a  stipulated  suni  for  the  use  of 
the  property.  It  would  be  a  novel  doctrine, 
indeed,  to  hold  that  her  right  of  action  against 
the  sheriff  could  be  prcservedonly  by  permitting 
the  purchaser  to  remove  the  property,  and  thus 
deprive  her  of  household  furniture,  beds,  bed- 
ding and  other  articles  necessary  to  the  com- 
fort of  herself  and  family.  No  such  unreason<- 
able  technicality  as  tliat  can  be  invoked  for  the 
protection  of  a  wrOng-doer. 

Judgment  reversed,  and  a  venire  faciaa  de  novo 
awarded. 


THE  IDEAL   LAWYER. 


Our  highest  ideal  of  a  lawyer  is  not  a  man  who 
simply  works  for  success  that  he  may  gain  large 
fees,  l>ecome  wealthy  and  have  the  luxuries  of 
affluence,  and  enjoy  the  renown  of  a  rich  man ; 
but  rather,  a  man  who  lives  and  cherishes  his 
profession  for  its  high  and  ennobling  employ- 


ments and  associations,  for  the  opportunity  it  af- 
fords him  to  participate  in  the  administration  of 
justice,  which  he  always  loves  for  its  command- 
ing influence  in  politfcs  and  government,  and 
for  the  part  It  perforins  in..moulding  the  civili- 
zation of  his  country  and  age.  He  accepts  the 
honors  and  emoluments  of  his  profession  as  to- 
kens of  approbation  from  his  clients,  his  fellows 
and  his  country;  and  not  as  the  tradesman  or 
speculator  receives  his  gains,  as  the  reward  of 
his  shrewdness.  Again,  our  typical  lawyer  pre- 
pares himself  to  serve  his  clients,  and  patiently 
waits  for  theni  to  come  and  employ  him.  Some 
very  distinguished  lawyers  have  waited  long, 
but  still,  with  commendable  patience,  they 
waited.  In  this  mercenary  age,  when  money- 
making  is  so  much  prized,  when  exp^sive 
habits  of  life  prevail,  we  should  guard  against 
its  demoralizing  influence,  and  see  to  it  that  our 
ambition  to  be  rich,  or  the  pecuniary  demands 
upon  us,  shall  never  become  a  factor  in  the  de- 
termination of  our  compensation,  which  should 
always  be  regulated  by  the  meritoriousness  of 
the  services  rendered,  the  value  of  the  matter  in 
controversy,  and  the  ability  of  the  client  to  pay. 
A^ain,  we  should  be  careful  that  this  mercenary 
spirit,  this  love  of*  employment  for  gain,  should 
not  induce  us  to  countenance  the  methods  of  the 
modern  charlatan.  A  shyntcr  huAts  up  an  ap- 
parent cause  of  action,  and  obtains  leave  to  bri*ng 
a  suit,  upon  condition  of  employing  a  reputable 
lawyer  to  aid  him.  Thio  suit  is  brought,  and 
though  successful  for  a  time,  ends  in  the  defeat 
and  ruin  of  the  client,  who  was  lured  into  the 
suit  by  the  ass<x:iation  of  the  reputable  lawyer 
with  the  shyster.  Though  the  shyster  was  the 
party  guilty' 6f  thus  seeking  practice  and  rurn-  . 
ing  a  too  credulous  client,  yet  he  received  the 
countenance  of  the  man  of  standing,  upon  the 
reputation  of  whom  he  obtained  the  employment 
and  who  thus  gave  sanction  and  encouragement 
to  such  practices,  and  is  responsible,  by  such 
countenance,  for  the  ruin  of  the  client.  Again, 
in  this  commercial  age,  when  every  man  offers 
his  wares  in  the  market,  and  the  seller  solicits 
the  buyer,  and  carries  his  goods  to  him  and 
shows  them  to  him,  and  when  the  charlatan,  the 
quack,  and  the  shyster  imitate  the  peddler,  it 
seems  difficult  for  even  reputable  lawyers  pas- 
sively to  wait  for  business;  indeed,  tliere  are 
strong  grounds  to  susi>ect  that  many  of  them 
not  only  countenance  these  charlatans  above  al- 
luded to,  by  association  with  them,  but  indi- 
rectly resort  to  solicitation  for  business.— i/bn.. 
A9(JL  igldiartf  before  IndUina  Stale  Bar  Association, 

SCENE  IN  A  CHICAGO  COURT. 


A  and  B  were  attorneys  on  opposite  sides  of  a 
suit  on  a  promissory  note.    Tne  case  was  ex- 

Cected  momentarily  to  be  called  for  trial,  Und 
oth  were  watching  it  attentively,  when  A  was 
called  away  a  few  moments  from  the  court  room. 
Betbre  going  he  went  to  B  and  asked  as  a  profes- 
sional courtesy,  that  should  the  case  be  called  be- 
fore his  return  he  should  be  sent  for,  and  no  ad  van- 
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tage  taken  of  his  absence.  B  cordially  assented 
and  A  retired.  Scarcely  was  he  outside  of  the 
court  room  when  the  cose,  was  called,  and  B 
sprung  to  hif  feet  iipmediately.  "We  are  ready 
for  trial,  your  honor." 

"How  will  you  try  it,"  said  the  court.  "I  see 
there  is  no  regular  panel  of  the  jury  present?" 
"Just  fill  up  the  jury  from  the  bystanders,"  said 
B.  "It  is  but  a  short  case,  will  only  take  a  few 
minutes." 

It  was  done  immediately  and  the  case  pro- 
ceeded, and  was  well  nigh  completion  when  A 
came  walking  in. 

He  comprehended  the  situation  at  once  and 
informed  the  court  of  the  arrangement  between 
himself  and  the  opposite  counsel,  but  was  coolly 
told  that  it  was  his  place  to  have  been  present, 
and  the  court  could  not  recognize  any  sucli  ar- 
rangements between  counsel.  Just  then  A  hap- 
pened to  glance  around  at  the  jury  and  his 
countenance  lighted  up.  "Weil,"  said  he,  "I  guess 
its  all  right.  I  don't  think  our  interests  are 
likely  to  suffer,  for  I  see  you  have  got  my  client 
on' that  jury."  And  sure  enough  they  had 
placed  the  defendant  in  the  case  on  the  jury. 

The  above  is  an  actdal  occurence,  and  is  not  a 
whit  more  ridiculous  than  other  incidents  occur- 
ring almost  daily  under  our  present  system  of 
selection  of  jurors.  For.instance:  A  short  time 
ago  the  keeper  of  one  of  the  worst  gambling  hells 
in  Chicago  was  indicted  for  keeping  a  gambling 
house.  That  he  did  keep  such  a  house  was  as 
patent  and  well  known  a  fact  to  every  man, 
woman  and  child  in  the  city  as  it  is  that  the 
filthy  water  of  the  Chicago  river  washes  out  to 
the  Crib,  and  yet  a  jury  selected  from  the  patrons 
of  the  houi^e  by  a  bailiff  whom  the  gambler 
owned,  only  reauired  three  minutes  to  agree 
upon  a  verdict  of  "not  guilty,"  although  it  took 
them  fifteen  minutes  to  sign  their  names  to  the 
verdict,  so  unaccustomed  were  they  to  the 
practice  of  so  high  an  art  as  that  of  writing  their 
names. — Tfie  American  Law  Magazine. 


^i^cvt  of  ^eci^oi4<^. 


NEW  YORK. 


( Court  of  Appeals, ) 


Derrrnbachkr  v.  Lkhioh  Valley  R.  R.  Co.    January 
24,1892. 

Master  and  Servant — Negligence—Y\B\niiff  was  injured 
by  the  breaking  of  the  rope  of  a  derrick,  while  as8istins 
in  discharging  ore  from  his  boat  tg  defendant's  cars,  u 
did  not  appear  that  the  derricks  were  used  for  defend- 
ant's benefit,  that  its  officers  had  any  contfol  over  them, 
or  that  it  furnished  the  rope.  It  appeared  that  for  a  long 
time  tlie  derrick  was  under  the  ooniroi  of  M.  A  <  'o.,  who 
employed  the  men  who  discharged  the  cargo.  Held,  tiiat 
defenoant  was  not  liable. 


Trustees  of  Ck>LUXBiA  Ck>LLBOs  v.  Thatcher.     Jan.  17, 

1882. 

OovenarU'-JSpeeffie  'Per/ormance—ChaTtge  oj  Circumstan- 
ce«.— An  aereement  was  entered  into  between  plaintilft 
and  defendant's  grantor  that  the  buildings  to  be  erected 


on  their  lots  respectively  should  be  used  exclusively  for 
dwelling-housefi.  In  an  action  to  restrain  defendant 
from  permitting  the  use  of  his  building  for  business  pur- 
poses, it  appeared  that  the  current  of  business  bad  en- 
croached on  the  neighborhood,  and  that  since  the  aftioD 
had  commenced  a  railroad  had  been  built,  with  a  station 
in  front  of  the  premises.  Heldy  that  tlie  premises  being 
thereby  rendered  unsuit^ible  for  the  use  contemplated  by 
the  covenant,  defendant  was  made  incapable  of  carrying 
it  out.  and  that  the  action,  therefore,  could  not  be  main- 
tainea. 


Ph^nix  Ins.  Co.  v.  roNTiNKNTAL  Iks.  Co.  Jan.  17,  1882, 
Vot^nant — Specific  Per/ormnnce,-^A  decld  to  defendant's 
grantor  con  tamed  a  covenant  by  him  that  he  would  not 
erect  or  cause  to  bo  erected  any  building  on  a  certain 
St  rip  of  the  land  conveyed,  and  that  for  a  violation  of  sncli 
covenant  he  Bhould  pay  a  certain  sum  as  liquidated 
damages.  The  strip  in  (]U€^Htion  adjoined  the  wall  oft 
building,  afterwarcts  c-onvcycd  to  plaintiff,  in  wliich  were 
windows  which  were  ncfre^^sary  to  admit  light  and  air  to 
the  building.  In  an  action  to  restniin  defendant  from 
building  on  said  strip  of  land, — IfcM,  that  plaintiff  was 
entitlea  to  the  relict  demanded ;  that  defenctant  did  not 
have  tlie  option  to  leave  the  strip  vacant  or  to  build  upon 
it  on  payment  of  the  sum  specified. 


Farmers'  A  Mechanics'  National  Bank  v.  Lano.  Dec. 

13,  1881. 
Guaranty— Pledge — Evidence. — A  written  instrument 
executed  anxl  del i veiled  to  a  iiank,  wherebv  defemlant 
promises  and  guarantees  to  said  bank  all  pledges  of  prop- 
erty, warehouse  receipts,  and  other  voucliers  that  may 
be  given  by  W.  as  collateral  security,  and  promises  that 
the  property  so  set  over  shall  not  be  misapplie<],  and  tliat 
if  any  oefault  or  mi8aj)propriation  thereof  shall  be  made, 
defendant  will  make  giMxl  any  deficiency  and  fully  satis- 
fy the  stipulation  in  receipts, — renders  defendant*  liable 
only  to  make  g(K>d  a  deficiency  traused  by  diversion  of 
property  actually  pledged. 

In  an  action  on  such  guaranty  to  recover  the  amount 
of  loans  to  W.,  evidence  showing  that  when  they  were 
made  and  the  pledges  given  there  was  no  such  property 
on  hand  as  they  called  for;  that  plaintiff  allowed  W.  to 
ship  away  property  covei*ed  oy  the  receipts,  and 
pledge  the  shipping  receipt  for  a  new  discount,  is  material 
and  competent. 


♦  »  » 


WISCONSIN. 


{Supreme    Cburt) 


TuRNBR,  Fkazer  A  Co.  V.  KiLLiAN.    April  25y  1882. 

Misconduct  of  Sheriff— \.  Where  a  sheriff,  with  a  pro- 
cess against  the  property  of  one  penton,  seizes,  by  virtue 
thereof,  the  property  of  another,  he  is  guilty  of  oflicial 
misconduct,  for  whidi  he  and  his  sureties  are  liable  in  ao 
action  on  his  official  bond ;  nor  does  it  matter,  as  to  the 
liability  of  his  sureties,  whether  he  do  this  knowin^sly 
arid  wilfully,  or  through  grosa  carelessness,  or  mere  in- 
difference  to  official  duty. 

2.  Where,  notwithstanding  formal  defects  in  a  peti- 
tion, enough  is  alleged  to  support  a  Judgment  in  iavor 
of  the  plaintiff,  it  is  not  subject  to  general  demurrer. 

3.  As  to  attachment  creditors  of'the  mortgaipr  a  pre- 
existing debt  already  due  ib  a  go^l  consideration  for  a 
chattel  mortgage,  aad  protects  the  morti^agee  to  the 
same  extent  as  would  *  new  consideration  given  at  the 
time  of  making  the  mortgage. 

4.  A  chattel  mortgage  c)f  a  stock  of  goods,  containing 
a  clause  by  which  the  mortgagor  is  given  possession 
with  power  of  sale  in  the  usual  course  of  trade,  the  pro- 
ceeds to  go  in  satisfaction  of  the  mortgage  debt,  although 
by  our  statute  made  presumptively  fraudulent,  is  not 
conclusively  so.  and  may,  by  satisfactory  evidence,  be 
shown  to  have  oeen  made  in  good  faith. 

5.  The  question  whether  there  was  fraudulent  intent 
in  the  giving  of  a  chattel  mortgage  is,  in  all  cases,  one 
of  fact,  and  muat  be  ndaed,  if  mt  all,  by  aoitatle  plead- 
ing. 
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COLUMBUS,  OHIO,  :     JUNE  1,  1882. 


CHANGE  OF  BASE. 


It  becomes  necessary  to  advertise  the  fact  that 
we  have  again  clianged  our  location  and  iimy 
hereafter  be  found  at  42  North  High  Street,  (or 
17  East  Gay.) 

We  desire  that  it  shall  be  understood  that  the 
Ohio  Law  Joitrxal  is  not  a  tramp,  although  our 
frequent  cluinge  in  location  would  indicate  as 
much — almost.  The  fact  is  we  have  been  com- 
pelled three  several  times  to  hunt  up  quarters 
suflieientiv  commo<lious  to  meet  the  demands  of 
our  steadily  growing  1)usiness. 

The  Ohio  Law  Journal  has  become  well  es- 
tablished and  recognised  as  the  only  paper  of 
the  kind  worthy  of  the  name,  in  Ohio'  ami  is  re- 
garded as  a  necessit}'  in  the  offices  of  all  the  best 
attorneys  in  the  State.  This  assertion  contains 
no  covert  egotism.  It  is  meant,  and  will  be  re- 
ceived as  a  well  deserved  tribute  of  praise  to  the 
law3'ers  and  judges  wIk)  understand  the  neces- 
sity of  keeping  fully  informed  of  all  the  proceed- 
ings of  the  Supreme  Court  of  the  State.  Wo 
claim  no  merit  for  our  paper,  except  that  we  pub- 
lish <vi  aoan  a9  toritten  aia.  the  decisions  of  the  Su- 
preme Court  of  Ohio,  We  miss  none.  The  judges 
of  the  Supreme  Court  appreciating  the  anxious 
desire  of  the  profession  to  be  placed  at  once  in 
posses.sion  of  the  full  text  of  all  decided  cases 
place  it  within  our  power  to  thus  publish  as 
soon  as  written,  each  and  every  case  decided. 
The  State  Reporter,  Mr.  E.  L.  DeWitt,  heartily 
seconds  this  praise-worthy  action  of  the  Supreme 
Court,  and  we,  are.  simply  the  medium  through 
which  the  good  is  accomplished.  The  generous 
support  our  project  has  received  shice  the  first 
number  was  issued,  has  given  us  a  steady  growth 
and  thereby  wrought  good  to  us  and  our  patrons  < 
as  well.  Our  large  and  commodious  rooms 
where  we  are  now  permanently  established  are 
unexcelled  in  point  of  size  and  convenience,  by 
any  newspaper  or  printing  house  in  the  State. 

We  hope  attorneys  will  remember  that  we 
make  the  printing  of  briefs  and  records  for  the 
Supreme  Court  a  specialty. 

All  that  is  necessary  in  order  to  get  your  cases 
properly  into  the  Supremo  Court,  is  that  you  pre- 
pare your  petition  in  error,  and  send  that,  with 
the  original  papers,  in  the  case  to  the  clerk  of 


the  Supreme  Court,  with  an  order  that  the 
printing  be  done  by  us.  We  take  the  papers 
and  select  and  arrange  those,  and  only  those,  nec- 
essary to  be  printed,  print  the  record,  reading 
all  proof  ourselves,  file  ten  copies  with  the  clerk 
and  send  the  rest  (fifteen)  to  the  attorney  for  the 
plaintiff  in  error. 

We  guarantee  satisfaction  both  as  to  work  and 
price.  Of  the  former  we  say  fearlessly  that  it 
cannot  be  excelled ;  and  of  the  price,  we  say, 
that  will  also  give  satififaction.  From  70  to  90 
cents  per  page  of  printed  matter — standard  and 
regulation  size  of  page — is  the  price,  which  is 
from  25  to  50  per  cent,  less  than  prices  charged 
by  other  houses.  We  shall  be  glad  to  hear  from 
our  friends  upon  this  subject. 


♦ » ♦ 


THE  UNITED  STATES  SUPREME  COURT 

REPORTER. 


Wk  acknowledge  the  receipt  of  No.  2  of  this 
valuable  publication  which  is  to  be  issued 
monthly  from  the  Vv' ell  known  publishing  house 
of  Mills  &  Co.,  Des  Moines,  Iowa.  The  edito- 
rial work  is  performed  by  the  Hon.  Samuel  F. 
Miller,  one  of  the  Justices  of  the  Court. 

The  Rqx>rtery  in  so  far  as  it  gives  to  the  pro- 
fession promptly  and  regularly  all  the  decisions 
of  the  Suprome  Court  of  the  United  States,  is  in 
fact,  a  necessity,  and  \^ill  be  so  received.  But, 
if  Mr.  Justice  Miller  intends,  as  we  are  com- 
pelled to  say  seems  apparent  from  the  remarks 
contained  in  the  number  before  us,  to  make  use 
of  his  editorial  pen.  to  belabor  his  fellow  judges, 
and  give  expression  to  his  chagrin  and  ill  humor 
when  the  court  does  not  decide  cases  as  in  his 
opinion  it  should  do;  we  fear  the  real  "merit  of 
the  enterprise  will  suffer  fatal  detraction. 

The  country  just  now,  of  all  things  desires 
that  the  great  accumulation  of  business  in  the 
highest  court  of  the  nation  should  be  disposed 
of  and  the  cases  now  filed  be  certain  of 
adjudication  within  the  lives  of  the  parties,  at 
least.  The  time  of  each  of  the  judges  is,  or 
ought  to  be,  wholly  occupied  in  an  attempt  to 
secure  this  laudable  consummation 

In  the  course  of  his  editorial  comments  upon 
the  case  of  Baxter  v.  Barbour,  wherein  arises  the 
question  of  the  liability  of  a  Receiver  in  Chan- 
cery to  be  sued  in  a  Common  Law  Court,  Jus- 
tice Miller  remarks;  "the  judgment  just  rendered 
here  is  without  support  in  authority  and  un- 
sound in  principle."  This  is  an  ex  cathedra  opin- 
ion with  a  vengenace.  We  had  supposed  there 
was    no    man    in    the    United  States,  except 
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Irving  Brown  of  Albany,  who  knew  more  law 
and  was  a  better  judge  than  all  the  courts  and 
judges  of  the  country  combined;  but  we  see  from 
this  that  Mr.  Justice  Miller  has  views  and  small 
hesitation  to  express  them.  We  very  much 
doubt  the  policy,  however,  of  the  expression. 

We  beg  to  suggest  that  the  Reporter  follow  the 
plan  of  the  Ohio  Law  Journal,  and  indicate 
the  volume  of  the  Reports  in  which  these  cases 
published  will  appear. 


^♦» 


AN  IMPORTANT  LIFE  INSURANCE  CASE. 


Wb  publish  elsewhere  in  full  an  important 
life  insurance  case  from  the.  Court  of  Appeals  of 
Kentucky,  which  rules  very  sensibly  that  repre- 
sentations made  by  the  applicant  although  false, 
will  not  invalidate  the  policy  unless  the  insurer 
was  induced  thereby  to  assume  a  risk  he  would 
not  otherwise  have  done.  We  all  know  the  ex- 
tremely pertinacious  manner  in  which  life  insur- 
ance agents  press  their  requests  for  "applica- 
tions," and  how  lenient  they  are  in  the  matter  of 
eliciting  replies  to  the  questions  contained 
therein.  In  fact,  these  replies  are  not  really  ac- 
curateinoneapplicationinahundred.  The  appli- 
cant i?  led  to  believe  that  they  are  simply  formal 
and  the  answers  are  given  in  ahap-hazard  way, 
which  frequently,  being  taken  advantage  of, 
avoids  payment  of  the  claim  in  case  of  the  death 
of  the  death  of  the  insured.  It  really  can 
make  no  difference  whether  the  great-grand- 
mother of  the  applicant  died  of  mumps  or  mea- 
sles; yet,  if  measles  is  the  reply'and  mumps  ac- 
tually took  away  the  good  lady,  the  family  of 
her  great-grand-son  may  become  beggars  thereby. 
This  is  really  believed  to, be  good  law  by  some 
courts,  and  we  are  glad  to  see* the  case  we  refer 
to,  and  publish  it  at  length  although  it  is  very 
long. 


#  > » 


CORRESPONDENCE. 


Lancaster,  0.,  May  24, 1882. 
Editors  Ohio  Law  Journal  : 

I  was  surprised  on  reading  the  "  Journal"  of 
the  18th,  to  iind  reported  in  full  on  page  509,  the 
(to  me)  familiar  case  of  State  v.  Wm.  Linkhaw, 
69  North  Cardina.  214. 

This  case  was  decided  by  the  Supreme  Court 
of  North  Carolina  in  1878;  is  reported  in  full  in 
Green's  Criminal  Law  Reports  vol.  1,  page  288, 
published  in  1874,  is  digested  in  Waterman's 
Criminal  Digest,  page  640,  par.  7,  (published  in 
1877)i   iB  cited  fully  in  2d  Archbold's  Cr.  P.  P. 


8th  editioq  (1877)  page  1806,  and  in  vol.  2,  Bish- 
op's Criminal  Law  (7th  ed),  page  172,  section 
810.  note  6. 

Now,  while  I  acknowledge  your  constitutional 
right  to  conduct  your  business  and  paper  in 

J  four  own  wav,  yet  I  (and  I  think  many  other 
awyers)  take  le^al  periodicals  to  be  informed  as 
to  the  latest  deeteums,  and  must,  as  one  of  your 
subscribers,  mildly  protest  against  taking  up  the 
space  in  your  valuable  journal  in  reporting  "old 
eases"  which  should  be  on  the  shelves  of  every 
criminal  lawyers  library. 
With  best  wishes  for  your  success  I  remain 
Very  respectfully, 

Your  obt.  8vt., 

J.  G.  Reeves. 

Under  ordinary  circumstances  our  esteemed 
correspondent  would  be  justified  in  finding  fault 
with  our  publication  of  cases  decided  so  many 
years  ago,  as  was  the  one  to  which  he  refers. 
We  should  have  stated  at  the  time  we  published 
it,  that  the  case  of  State  v.  Linkhaw^  was  re-pub- 
lished by  us  at  the  request  of  a  gentleman,  who, 
like  Mr.  Linkhaw,  has  a  voice  which  harmonizes 
only  with  a  combination  of  steam- whistles  and 
saw-filing,  and  he  wants  his  neighbors  to  under- 
stand that  the  exercise  of  his  musical  powers  is 
an  inalienable  right  and  that  he  means  to  sing. 
The  case  itself,  aside  from  its  importance  as  an 
authority;  is  of  great  interest  as  an  example  of 
ludicrous  circumstances  upon  which  are  predi- 
cated both  civil  and  criminal  cases  at  law. 


♦  • » 


We  have  received  the  following  communica- 
tion, written  on  a  postal  card,  from  a  gentleman 
in  Cincinnati.  We  suppress  the  name  of  the 
writer  for  obvious  reasons,  although  it  would 
serve  him  right  to  publish  it  in  full.  A  tender 
regard  for  the  feelings  of  his  family  and  frienda 
secures  him  from  the  publicity  he  deserves,  as 
no  consideration  is  ever  otherwise  extended  to 
such  offenders. 

Cincinnati,  0.,  May  29, 1882. 
Ed's  Qmo  Law  Journal  : 

We  have  in  this  city 
nearly,  or  quite,  five  hundred  members  of  the 
Bar.  There  are  probably  three  hundred  lawyers. 
I  find  upon  investigation  that  there  are  only 
two  hundred  of  these  lawvers  whose  names  are 
oh  the  books  of  the  Ohio  Law  Journal  as  sub- 
scribers. The  inference  is  plain  that  one  han- 
dred  of  them  draw  their  legal  pabulum  from  some- 
body else's  Ohio  Law  Journal.  Now,  for  example, 
your  correspondent  is  prepared  to>  say  that  it  is 
only  with  tne  aid  of  a  clup  that  ye  is  able  to  get 
the  Law  Journal  at  all.  The  hungry  cranks 
who  are  too  stingy  to  take  a  paper  so  indispens- 
able as  is  your  publication,  come  sneakinft 
around  on  Thursdays  about  the  time  the  mau 
from  Columbus  is  distributed,  as  regularly  as  a 
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dog  watchea  for  a  butcher's  cart,  and  gobble  up 
the  Law  Journal,  leaving  subscribers  fasting. 
I  want  you  hereafter  to  mail  two  copies  to  my 
addrf»«? — one  on  Thursday  and  a  second  one 
nil  Fri.I:.y.  Of  course  I  will  not  pay  anything 
extra.  I  will  read  but  one  and  propose  to  pay 
for  what  I  read.  In  the  interest  of  tne  common 
brotherhood  of  lawyers,  and  the  dissemination  of 
the  good  of  the  orc(er,  this  proposal  is  made  by 

Yours  Truly, 

Milton  Sater, 
Att'y  at  law. 


-•»*• 


OP  COURSE  HE  WAS  AN  OHIO  MAN. 


Hamilton,  Ohio,  May  21,  1882. 
Ed's  Ohio  Law  Journal  : 

In  your  last  issue  under 
the  head  of  "New  Publications."  vou  make 
mention  of  the  "  Texas  Law  Journal,"  remark- 
ing that  the  first  number  contained  a  portrait  of 
Hon.  Royall  T.  Wheeler,  "  tchich  you  presume  is  a 
fair  likeness  of  a  loorthy  man" 

Royall  1.  Wheeler  died  in  1864 — eighteen 
years  ago.  He.  was  not  unknown  to  fame,  hav- 
ing filled  with  distinction  various  judicial  posi- 
tions from  that  of  Prosecuting  Attorney  to  Chief 
Justice  of  the  State  of  Texas.  His  chief  charac- 
teristic, however,  was  great  purity  of  character 
and  business  integrity.  He  was  a  temperance 
teetotaler  and  moral  reformer. 

He  went  to  Texas  in  1839,  supported  annexa- 
tion, and  despite  his  early  Whig  training,  be- 
came an  ardent  secessionist. 

He  was  an  "  Ohio  man,"  havine  been  brousht 
up  and  educated,  both  in  law  ancf  letters,  in  this 
State.  The  Texas  Law  Journal  does  well  to  pre- 
serve in  the  pages  of  historical  jurisprudence 
the  memory  of  so  good  man. 

Very  Trulv, 

J.  M.  Warwick. 


THE  POND  LAW. 
The  Pond  law  was,  on  Tuesday,  decided  uncon- 
stitutional by  the  Supreme  Court  in  the  case  of  the 
State  ex  rel.  v.  Hipp,  the  syllabus  in  which  case 
may  be  found  in  our  court  report.  The  opinion 
in  the  case  has  not  yet  been  written,  but  will  be 
in  time  for  next  week's  issue.  We  also  hope  to 
publish  the  dissenting  opinion  of  Judge  Johnson 
in  the  same  issue. 


♦  • » 


SUPREME  COURT  OF  OHIO. 


Union  Central  Life  Ins.  Co., 

V, 

Ehha  Cheever. 


The  application  contain ed'among  others  the  foUowing 
question  ami  answer  :  **  Have  yon  had  during  the  last 
seven  yeais  any  sickness  or  disease  T  II  so,  state  the  par- 
ticulars and  the  name  of  the  physician  or  physicians. 
who  prescrihed  or  were  oonsnlted.*'  Answer.  '*No.'' 
The  application  was  a  warranty. 

HeCd^  that  the  applicant  could  not  he  reauired  to  state 
what  he  did  not  know;  the  inquiry  was  directed  to  such 
sickness  as  would  manifest  its  presence  in  some  way, 


but  as  to  such  he  must  state  the  facts  as  they  were,  and 
not  undertake  to  judge  for  himself  whether  they  came 
within  the  meaning  of  the  terms  sickness  or  disease, 
Tlie  existence  of  a  disease  so  manifested  would  avoid  the 
poHcv  regardless  of  the  Judgment  of  the  applicant. 

HM.  that  the  terms  were  not  intended  to  include  rv- 
eryboailv  aliment,  however  sliglit,  but  in  their  ordiUHiy 
sense  to  include  such  ailments  us  tire  caleuhited  to  im- 
pair the  general  health  or  to  produce  death,  and  such  as 
indicate  a  vice  in  the  constitution  and  are  signs  or  warn- 
ins  of  dangdr. 

The  substantial  truth  only  was  required.  Life 
Ins.  Co.  V,  Francjsco,  17  Wull,  072. 

The  charge  is  sustained  bv  Cushman  t\  Ins. 
Co.,  70  N.Y.,  72. 

The  temporary  ailment  in  this  case  was  a 
swollen  gland  in  the  neck,  which  had  been  an- 
gered and  cut  into  in  the  course  of  improper  treat- 
ment, and  the  charge  is,  as  if  the  court  said, 
before  such  a  temporary  ailment  can  be  called 
sicknsss  or  disease  witKin  the  meaning  of  this 
application,  it  must  be  such  as  to  indicate  a  vice 
in  the  constitution,  or  be  so  serious  as  to  have 
some  bearing  on  the  general  health  or  the  con- 
tinuance of  life. 

To  sa^,  as  the  plaintiff  in  error  argued  below, 
that  this  charge  is  wrong,  because  typhoid  fever 
or  small  ix)x  are  temporary  ailments,  which, 
after  recovery,  neither  indicates  a  vice  in  the 
constitution  nor  affect  the  general  health  or  the 
continuance  of  life — ergo,  typhoid  fever  and  small 
pox  are  not  sickness  nor  disease— this  is  illogi- 
cal, and  that  is  all  we  need  say  about  it. 

The  charge  of  the  court  had  reference  only  to 
the  testimony  in  this  case,  and  contemplates  no 

C.  D.  Robertson,  defendant  in  error, 
other  state  of  facts  and  under  the  facts  and 
circumstances  of  this  case,  the  charge  was  cor- 
rect. Watson  V,  Mainwaring,  4  Taunt.,  763; 
Jones  V.  Ins,  Co.,  91  E.  C.  L.,  65;  Ins  Co.  v, 
Francisco,  17  Wall.,  672 ;  Holman  v.  Ins.  Co., 
1  Woods,  674;  Southern  Life  Ins.  Co.,  v.  Wil- 
kinson, 53  6a.,  535;  Higbeer.  Guardian  Ins.  Co., 
53  N.  Y.,  603. 

Charge  of  the  Court  below  at  February  Term, 
1881,  of  the  Superior  Court  of  Cincinnati. 

Harmon,  J. 

Gentlemen  of  the  jury :  It  has  been  my 
duty  during  the  trial  to  determine  what  evi- 
dence is  and  what  is  not  proper  to  be  con- 
sidered by  you  in  this  case.  Of  this  I  am 
the  sole  judge,  and  you  are^to  consider,  in  mak- 
ing up  your  verdict,  only  such  evidence  as  I  have 
permitted  to  be  given. '  You  are  to  pay  no  re- 

gard  to  what  either  side  has  offered  but  has  not 
een  permitted  to  prove,  nor  to  what,  after  being 
heard,  I  have  ordered  to  be  withdrawn  or  strick- 
en out; 

My  duty,  now  that  both  sides  have  concluded 
their  evidence,  is  to  explain  to  you  just  what  it  is 
you  are  to  decide,  and  the  principles  of  law 
which  you  must  bear  in  mind  in  reaching  a  de- 
cision. A  jury  is  not  permitted  in  anv  case  to 
give  a  verdict  upon  any  general  ideas  tney  may 
have  of  what  is  right  or  proper.  This  would 
make  the'  administration  of  justice  too  uncer- 
tain, depending  as  it  would  upon  the  varying 
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standards  of  judgment  of  tho^e  who  compose 
juries. 

The  jury  is  sworn,  therefore,  in  each  case,  not 
to  renaer  such  verdict  as  they  think  just  and 
proper,  but  "  to  well  and  truly  try  the  issue  join- 
ed between  the  parties  and  a  true  verdict  ren- 
der according  to  law  "  (which  they  must  accept 
as  expounded  by  the  court)  "and  the  evidence " 
(which  the  court  has  by  admitting  it,  adjudged 
proper  for  them  to  consider.) 

An  issue  joined  is  this:  Before  a  case  can  be 
tried  the  parties  arc  required  to  file  pleadings, 
each  stating  the  facts  as  he  claims  them,  to  be. 
If  they  agree  about  the  facts  but  only,  differ  as 
to  their  effect,  each  claiming  judgment  in  his 
favor,  there  can  be  no  jury  trial ;  it  is  for  the 
court  to  determine  the  effect  of  such  admitted 
facts.  If,  however,  the  one  party  asserts  and  the 
other  denies  the  existence  of  facts  upon  which 
the  right  of  the  pjarties  depend  by  the  principles  of 
law,  tney  are  said  to  join  issue  as  to  those  facts, 
and  a  jury  is  called  to  decide  that  issue,  it  being 
still  for  the  court  to  instruct  them  as  to  the  legal 
effect  of  their  decision  of  it  one  way  or  the 
other. 

The  parties  in  this  case  agree  upon  nearly  all 
the  facts  so  that  the  issue  between  them  is  a 
very  simple  and  narrow  one.  It  is  admitted 
that  on  November  27th,  1872,  the  Union  Central 
Life  Insurance  Company,  defendant,  entered  into 
a  contract  with  plaintiff's  husband,  Charles  E. 
Cheever,  whereby  it  insured  his  life  for  plaint- 
iff's benefit  in  the  sum  of  $3,000;  that  is,  it 
agreed  (for  an  insurance  policy  is  merely  a  con- 
tract governed  by  the  same  principles  in  general 
as  other  contracts)  to  pay  plaintiff  that  sum 
should  her  husband  die  while  it  remained  in 
force.  •  The  parties  do  not  differ  as  to  the  terms 
or  conditions  of  the  policy,  and  therefore  each 
must  stand  or  fall  thereby;  for  it  is  the  duty  of 
courts  and  juries  to  enforce  the  contracts  which 
parties  have  made,  not  to  contract  for  thcjn. 

It  is  admitted  that  Mr.  Cheever  paid  the  pre- 
miums stipulated  in  the  policy,  that  he  died,  and 
that  due  notice  and  proof  of  his  death  have  been 
given  as  provided,  so  that  plaintiff  would  be  en- 
titled to  recover  the  amount  of  the  policy  with- 
out any  trial,  but  for  the  facts  which  defendant 
sets  up  in  its  answer  as  a  defense.  It  avers  that  it 
issued  the  policy  upon  the  faith  of  the  state- 
ments in  a  written  application  made  by  Mr. 
Cheever  to  the  Cincinnati  Mutual  Life  Insurance 
Company  and  signed  by  him.  This  application, 
though  made  to  another  company,  is  expressly 
referred  to  in  the  policy  issued  by  defendant  in 
place  of  that  issued  originally  by  the  former 
company,  and  therefore  is  the  same,  for  the  pur- 
poses of  this  case,  as  though  it  had  been  made 
by  Mr.  Cheever  directly  to  the  defendant.  In 
tfiai  application  he  was  required  to  an^er  and 
did  answer  various  ouestions  for  the  purpose  of 
informing  the  Com^  any  concerning  his  health, 
physical  history,  etc.,  which  information  it  de- 
sired to  enable  it  to  decide  whether. or  no  it 
would  enter  into  a  contract  of  insurance  upon 
his  life. 


Defendant  avers  that  in  this  written  applica- 
tion said  Cheever  agreed  that  any  untrue  an- 
swers by  him,  or  any  suppression  of  facts  in 
regard  to  his  health,  should  render  the  propos- 
ed policy,  if  issued,  null  and  void;  and  more- 
over it  avers  that  the  policy  it  did  subsequently 
issue  was  issued  upon  the  faith  of  such  appli- 
cation, and  that  one  of  the  conditions  contained 
therein  was  that  the  statements  and  declarations 
made  in  such  application  were  in  all  respects 
true,  and  without  the  suppression  of  any  fact 
relating  to  the  health  or  circumstances  of  said 
Cheever,  affecting  the  interests  of  said  company. 
The  policy  was,  by  its  terms,  to  be  null  and 
void  if  this  condition  should  prove  to  be  brok- 
en by  reason  of  such  suppression  or  untrue  state- 
ments. 

Defendant  avers  that  said  application  con- 
tained, among  others,  the  following  ques- 
tion and  answer :  ^*  Have  you  had  during  the 
last  seven  years  any  sickness  or  disease?  If 
so,  state,  the  particulars  and  the  name  of  the 
physician  or  physicians  who  prescribed  or  were 
consulted."  Answer,  "  No."  Defendant  says 
this  answer  was  untrue  because  said  Cheever  had 
had  sickness  and  disease  in  1869  and  1870,  less 
than  two  years  before  the  date  of  the  application, 
that  it  was  either  cancer,  recurrent  fibroid  tu- 
mor, an  enlarged  and  suppurating  gland,  or 
some  other  local  disorder  upon  the  side  of  his 
neck,  whose  nature  it  cannot  state,  and  that 
he  had  consulted  and  been  treated  by  various 
physicians. 

These  facts,  if  true,  would  entitle  the  com- 
pany to  a  judgment  in  its  favor,  if  such  ail- 
ment were  of  so  serious  a  character  as  to  amount 
to  sickness  and  disease,  had  not  the  plaintiff 
in  reply,  averried,  first,  that  her  husband  qever 
made  an  application  containing  such  statement, 
second,  that,  if  he  did,  such  statement  was'  true 
and  not  untrue  because  the  ailment  referr^  to 
was  merely  an  enlargement  of  the  gland  of  his 
neck,  which  was  only  temporary  in  its  character, 
and  did  not  amount  to  sicxness  or  disease,  and, 
third,  that  the  compan^r  and  its  agents  were 
well  aware  of  the  facts  in  regard  thereto  and 
waived  all  rights  on  account  thereof. 

Now  there  is  no  evidence  whatever  that  de- 
fendant or  its  agents  knew  the  facts  with  regard 
to  this  ailment,  or  waived  any  rights  on  account 
of  Mr.  Cheever's  failure  to  disclose  it.  And  the 
plaintiff  has  offered  no  evidence  to  contradict 
the  testimony  offered  by  defendant  that  the  ap- 
plication containing  this  question  and  answer 
is  signed  by  Mr.  Cheever.  You  will  therefore 
consider  neither  the  first  nor  the  thi^i  allega- 
tions of  the  reply  above  mentioned,  but  must 
assume  that  Mr.  Cheever  did  answer  that  ques- 
tion "  No "  and  that  neither  the  company  nor 
its  agent  knew  the  facts  concemiuR  the  ailment 
referred  to,  or  waived  any  rights  his  failure  to 
disclose  them  may  have  given  the  defendant. 

The  issue  between  the  parties  therefore  la  this 
and  only :  Defendant  si»ys  the  ailment  in  ques- 
tion was  a  sickness  or  disease  and  that  there- 
fore  the    answer   referred    to   was  not    a  true 
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answer;  plaintiff  savs  it  was  not  a  sickness  or 
disease  and  that  tnerefore  his  answer  was  a 
true  answer.  This  issue  you  are  to  decide,  and 
as  ^ou  decide  it  your  verdict  must  be.  If  it  was 
a  sickness  or  a  disease  the  answer  was  not  a  true 
one  and  the  verdict  must  be  for  the  defendant. 
If  it  was  not  a  sickness  or  a  disease  the  answer 
was  a  true  one  and  the  verdict  must  be  for  the 
phiintiff. 

You  will  observe  that  the  issue  is  not  as  to 
whether  Mr.  Cheever  had  or  had  not  recovered 
from  any  sickness  or  disease  he  may  have  had 
during  the  seven  years  preceding.  His  recovery, 
however  complete,  would  not  excuse  his  negative 
answer,  if  you  find  he  in  fact  had  had  any  ail- 
ment so  serious  while  it  lasted  as  to  amount  to 
sickness  or  disease  as  I  will  hereafter  define  those 
terms,  for  the  question  related  to  its  existence 
not  to  its  cure.  The  condition  of  the  ailment 
upon  his  neck,  however,  at  the  time  of  the  ap- 

Elication,  as  well  as  its  entire  history  and  the 
istory  of  his  health  down  to  the  time  of  his 
death,  are  all  circumstances  which  the  jury  are 
to  consider  in  reaching  a  conclusion  as  to  the 
character  of  this  ailment. 

Nor  is  the  issue  as  to  whether  Mr.  Cheever 
thought  or  believed  that  this  trouble  upon  his 
neck  was  sickness  or  disease.  He  may,  in  good 
faith,  have  believed  that  it  was  nbt,  yet  his  neg- 
ative answer  will  defeat  plaintiffs  right  to  recov- 
er if  you  find  the  fact  to  be  otherwise.  He  may, 
on  the  contrary,  have  been  alarmed  without  just 
or  sufficient  reason  and  have  believed  at  the  time 
that  it  was  very  serious,  vet  if  it  turned  out  that 
this  fear  was  unfounded  nis  former  belief  would 
not  matter.  This  question,  unlike  others  in  the 
application,  inquired  for  the  fact,  not  for  his  be- 
lief. The  question,  it  is  true,  could  not  require 
him  to  tell  what  he  did  not  know.  It  only  asked 
as  to  such  disease  or  sickness  as  would  manifest 
its  presence  to  him  in  some  way.  But  it  was 
manifest  to  him  that  he  had  some  ailment  upon 
his  neck,  and  if  instead  of  stating  the  facts  and 
referring  to  the  physician  who  treated  him, 
thereby  casting  upon  the  company  the  responsi- 
bility of  judging  of  its  character,  he  chose  to 
judge  of  it  himself  by  simply  answering  "  no," 
the  plaintiff,  not  the  defendant,  must  suffer  the 
consequence,  if  you  find  in  fact  his  judgment 
was  wrong. 

But  on  the  other  hand,  plaintiff  may  recover 
if  you  find  such  answer  to  have  been  substan- 
tially, though  not  literally  true.  Sickness  and 
disease  taken  literally  might  be  said  to  include 
almost  every  bodily  ailment.  In  this  case,  how- 
ever, those  words  were  not  used  by  the  parties  in 
that  sense,  but  in  their  common  ordinary  sense. 
The  manifest  object  of  the  question  rejects  light 
upon  the  sense  m  which  these  words  were  used 
by  the  company  in  the  question,  and  understood 
by  the  applicant  in  hisanswer.  That  object  was  to 
elicit  inrormation  which  would  be  useful  in  de- 
termining whether  it  would  be  prudent  to  take 
the  risk  of  insuring  his  life.  He  was  therefore 
asked  by  the  question  to  disclose,  and  was  bou^d 
to  disclose,  whether  he  had  had  within  the  p^^ 


ceding  seven  years  not  such  merely  slight  or 
temporary  disorders  or  fuctional  disturbances  as 
had  and  ordinarily  can  have  no  effect  upon  his 
general  health  or  the  continuance  of  his  life,  but 
such  as  either  may  have  had  in  fact,  or  ordinar- 
ily do  have,  such  effect.  The  latter  only  would 
come  within  the  meaning  of  the  term  sickness 
or  disease  as  used  in  this  case.  This  is  the  com- 
mon acceptation  of  the  words.  This  is  the  mean- 
ing which  you  must  attach  to  them  in  deciding 
whether  or  not  the  applicant  answered  truly 
when  he  said  he  had  had  neither.  That  mean- 
ing, however,  includes  not  only  such  ailments 
and  disorders  as  are  calculated  or  tend  directly 
to  impair  the  general  health  or  constitution  or 
produce  death  unless  arrested,  but  also  such  as 
indicate  by  their  presence,  history,  or  develop- 
opment,  a  vice  in  tne  constitution — such  in  oth- 
er words,  as  arc  signs  or  warnings  of  danger  to 
life  or  health  rather  than  direct  causes  of  danger. 
That  meaning  docs  not  include  such  slight  tem- 
porary ailments  as  are  calculated  neither  toafifect 
nor  threaten  the  general  health  or  constitution, 
or  such  as  do  not  ordinarily  indicate  the  seeds  in 
the  system  of  serious  disorder. 

Now  to  enable  you  to  decide  the  issue  whether 
this  question  was  answered  truly,  a  wide  latitude 
of  evidence  has  been  allowed.  You  have  had  detail- 
ed to  you  the  history  and  description  of  the  trouble, 
whatever  it  was,  upon  Mr.  Cheever's  neck,  and 
an  account  of  his  health  and  condition  before  its 
appearance,  and  afterwards  to  his  death.  You 
have  also  had  a  description  of  the  disease  of  which 
he  died.  You  have  heard  the  opinions  of  physi- 
cians who  saw  him  or  treated  him  for  these  ail- 
ments, based  upon  their  own  observations,  and 
you  have  heard  the  opinions  of  other  physicians 
given  upon  hypothetical  statements  put  to 
them.  These  opinions  have  related  to  what  the 
trouble  on  the  neck  in  fact  was,  to  what  its  na- 
ture and  tendency  to  affect  life  and  health  were, 
to  whether  it  probably  had  or  had  not  connec- 
tion with  the  subsequent  disorderof  which  the  in- 
sured died,  which,  of  course,  was  a  sickness  or 
disease. 

Now,  having  brought  you  face  to  face  with  the 
issue  in  the  case,  my  duty  ends  and  yours  be- 
gins. You  are  to  weigh  and  consider  all  the  tes- 
timony, to  exercise  upon  it  your  good  sense  and 
judgment,  and  to  say  whether  the  evidence  that 
what  Mr.  Cheever  had  upon  his  neck  amounted 
either  in  its  beginning  or  its  development  to 
sickness  or  disease,  as  I  nave  defined  tnem,  out- 
weighs the  testimony  that  it  did  amount  to  such 
sickness  and  disease,  when  it  began  or  during 
its  subsequent  development.  The  burden  being 
upon  the  defendant  to  make  out  this  defense  by  a 
fair  preponderence  of  the  evidence,  the  testimony 
upon  that  side  must  in  your  judgment  be  enti- 
tled to  more  weisht  than  that  upon  the  side  of 
plaintiff.  Defenoant  need  not  satisfjr  your 
minds,  however,  beyond  a  reasonable  aoubt;  a 
fair  preponderence  is  sufficient. 

The  value  of  the  opinions,  which  you  have 
heard,  depends,  as  to  those  of  them  given  from 
actual  observation,  upon  the  opportunity  which 
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those  who  gave  them  had  to  form  correct  judg- 
ments about  the  matter,  and  upon  the  skill  and 
experience  the}^  possessed  in  such  matters.  The 
value  of  the  opinions  not  based  upon  any  actual 
observation  depends,  not  only  upon  skill  and 
experience  of  those  who  give  them,  but  also 
upon  the  correctness  of  the  facts  assumed  to  be 
true  in  the  hvpothesis  upon  which  their  opin- 
ions are  based.  You  are  to  say  which  opinions 
are  entitled  to  the  most  weight. 

It  is  not  necessary  that  you  should  be  able  to 
determine  the  exact  name  or  nature  of  the  ail- 
ment in  question,  though  you  are  to  derive  what 
aid  you  can  from  the  testimony  of  the  physicians 
upon  that  subject.  But  whatever  its  exact  name 
or  nature,  if,  while  Mr.  Cheever  was  afflicted 
with  it,  you  are  satisfied  from  the  preponderance 
of  the  evidence  that  it  amounted  to  a  sickness 
or  a  disease  within  the  fair  meaning  of  those 
terms,  as  I  have  defined  them,  ^our  verdict  must 
be  for  the  defendant.  Otherwise  it  must  be  for 
the  plaintiff  for  13,000  with  interest  at  six  per 
cent,  from  June  23d,  1874,  to  February  7th,  ifel. 

2.  I  charge  you  that  the  burden  of  proof  to 
show  that  Cliarles  E.  Cheever  had  sickness  or 
disease  within  seven  years  next  prior  to  the  ap- 
plication for  insurance,  is  on  the  defendant,  and 
it  must  satisfy  the  iurv  by  a  fair  preponderance  of 
the  evidence  that  he  nad.  no  such  sickness  or  dis- 
ease, and  if  it  does  not,  your  verdict  must  befor 
the  plaintifi. 

(To  which  defendant  then  and  there  except- 
ed). 

3.  If  the  iury  find  that  Charles  E.  Cheever 
had  had,  within  seven  years  preceding  the  date 
to  the  application,  a  local  ailment  or  disorder, 
but  which  was  temporary,  not  amounting  inthe 
ordinary  acceptation  of  the  words  to  sickness  or 
disease,  and  had  been  cured,  and  it  did  not  reap- 
pear, and  that  the  disease  of  which  he  died  was 
a  distinct  ailment,  occurring  after  the  insurance 
was  efiected,  tlien  their  verdict  should  be  for  the 
plaintiff 

(|To  which  the  defendant  excepted.) 

4.  If  the  alleged  sore  on  the  insured's  neck  in 
the  year  1870  and  1871,  for  which  he  was  treated 
by  physicians,  was  of  such  a  character  and  na- 
ture as  not  in  the  ordinary  common  acceptation 
of  the  word  to  amount  to  sickness  or  disease, 
and  had  been  healed  up  and  cured  when  he 
made  this  application  and  procured  the  insur- 
ance, then  his  answer  to  the  question  No.  14  was 
substantially  true,  and  the  fact  that  a  cancerous 
ulcer  afterwards  made  its  appearance  upon  the 
insured  and  caused  his  death  will  not  prevent  a 
recovery  by  the  plaintiff. 

(To  which  the  defendant  excepted.) 

5.  I  charge  you  that  before  any  temporary 
ailment  can  be  called  sickness  or  disease  within 
the  meaning  of  this  application  and  con- 
tract, it  must  be  such  as  to  indicate  a  vice  in  the 
constitution,  or  be  so  serious  as  to  have  some 
bearing  on  the  general  health  or  the  continuance 
of  life. 

(To  which  the  defendant  excepted.) 

6.  I  charge  you  that  Charles  E.  Cheever  was 


not  bound  in  answer  to  question  No.  14  to  state 
the  name  of  the  physicians  who  prescribed  for 
him  or  were  consulted  by  him  in  regard  to  the 
ailments  on  the  neck,  unless  it  amounted  to  sick- 
ness or  disease  within  ihe  meaning  of  those 
words  as  I  have  charged. 

On  February  7th,  1882,  the  Supreme  Court  of 
Ohio  affirmed  the  judgment  of  the  court  below, 
making  no  report  of  the  case  and  leaving  the 
charge  of  the  trial  judge  as  the  legal  definition 
of  a  sickness  or  disease  within  the  meaning  of 
the  policy. 

Life  Insurance — False  Declarations  in  the 
Application.  Change  of  Residence  with- 
out Permission. 
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Germania  Life  Ins.  Co.  of  N.  Y. 

V. 
RUDWIG,  &C. 


April  13th,  1882. 

1.  JF\xlse  dedarationa  in  applieation  /or  K/e  immremee, 
when  made  part  of  the  policy,  as  In  this  case,  avoid  the 
jyoliey,  when  they  are  material  or  calculated  to  affect  the 
risk. 

See  in  opinion  examples  of  immaterial  false  represen- 
tations, not  affectins  the  validity  of  the  policy. 

2.  T%e  act  of  Feb,  4,  1874,  providing  iiat  mil  sUte- 
ments  and  descriptions  in  any  application  for  a  policy  of 
insurance  shall  be  deemed  and  neldr<^e«eii<amm«  cmd 
not  warramtieaf  nor  shall  any  misrepresentation,  unless 
material  or  fraudulent,  prevent  a  reooveiy  on  the  pol- 
icy" was  but  declaratory  of  the  law  as  it  then  existed 
in  this  State. 

f-  8.  Fannora'*  dt  Drovers*  Ingumnee  Vompany  v.  Ckrry,  18 
Bush^  312,  is  overruled  to  the  extent  indicated  in  the 
opinion  herein. 

4.  J^  remoxnngfrom  LouisviUe,  Ky„  to,  and  ro9idmg  ta. 
the  State  of  Mi&siseippi,  in  violation  of  the  stipulations  of 
the  poli(^,  and  without  the  consent  of  the  company,  the 
assured  forfeited  the  policy  in  this  case. 

But  the  right  of  the  eotnpany  to  inaiet  tmon  the  foffeitwre 
of  the  policy  was  waived  by  the  agent  in  Louisville  contin- 
uing to  receive  the  premiums  after,  and  with  full  knowl- 
edge of  the  removal,  and  remitting  suuh  preminms  to 
the  office  of  the  companv  in  New  York. 

By  receiving  and  remitting  the  premhtma  for  six  yean 
after  the  removal,  the  agent  is  presumed  to  have  acted 
with  the  knowledge  and  consent  of  the  company. 

5.  DeniaUin  rq^fywere  enffleient  to  place  harden  on 
defendant  in  this  case. 

lesue  behig  formed  by  rqply  and  reioinder^  the  aarrejoin- 
der  is  regarded  as  out  of  the  reoora. 

0.  Foreign  record  of  the  death  of  the  parents  and  blith 
of  the  assured  were  read  as  evidence  in  this 


This  action  was  instituted  in  the  Jefferaon 
Court  of  Common  Pleas  by  Rudwig  dt  Banchart 
(the  appellees)  v.  The  Germania  Life  Insurance 
Company,  of  New  York,  on  a  policy  of  life  in- 
surance by  which  the  life  of  Bernard  H.  Gott- 
shelf  was  insured  for  their  benefit.  At  the  time 
the  policy  was  issued,  Grottshelf  was  a  resident  of 
the  City  of  liOuisville.  He  remoyed  from  that  city 
to  Vicksburg,  Miss.,  and  died  near  the  latter  city, 
of  yellow  feyer,  on  the  7th  of  September,  in  the 
year  1878. 

The  petition  contains  the  usual  ayerments  essen- 
tial to  a  cause  of  action  on  such  a  policy.  In  the 
2d  paragraph  of  the  answer,  or  tnat  pcHrtion  d 
it  necessary  to  be  considered,  the  company  allege! 
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that  the  policy  was  issued  on  the  faith  of  a 
written  declaration  by  the  plaintifb  and  Gott- 
shelf,  dated  in  April,  1869|  and  made  part  of  the 
contract  of  insurance  by  the  terms  of  which  it 
was  provided  that  it  should  become  void  or 
inoperative  if  the  declaration  made,  or  any  part 
of  it,  should  be  found  in  any  respect  untrue. 

It  is  further  alleged  that  the  following  state- 
ments found  in  the  declaration  made,  and  upon 
which  the  policy  is  based,  were  false.  Ist. 
The  plaintiff  stated  in  the  declaration  thatGott- 
sbelf  was  then  insured  for  $5, 000  in  the  ^tna 
Life  Insurance  Company,  which  was  untrue. 

2d.  That  Gottshelf  was  born  Feb.  5,  1819, 
when  in  fact  he  was  born  the  5th  of  Feb.,  1816. 
3d.  That  Gottshelf 's  father  died  of  old  age  (93 
years  old),  when  he  died  of  nervous  apoplexy,  at 
the  age  of  82  years.  4th.  That  Gottshelf 's 
mother  died  of  ola  age  (72  years  old),  when  she 
died  at  the  age  of  65  years,  of  paralysis  of  the 
lungs. 

It  is  alleged  that  all  of  these  statements  wer^ 
untrue,  and  the  defendants  did  not  discover  that 
they  were  false  until  after  the  death  of  the  as- 
sured. 

A  reply  was  filed  to  this  answer,  and  also  a 
rejoinder  by  the  defendant.  It  is  insisted  that 
the  denials  contained  in  the  reply  of  the  facts 
alleged  by  way  of  defense  in  the  answer,  are  not 
sufficiently  specific,  and  therefore  the  statements 
of  the  answer  must  oe  regaded  as  true.  The  reply 
denies  that  the  declaration  filed  with  the  answer 
contains  any  untrue  statement,  and  further 
alleges  that  all  of  the  statements  therein  con- 
tained are  fair  and  true  answers  to  the  questions 
asked,  and  then  proceeds  to  deny  specially  each 
averment  of  the  answer,  with  reference  to  the 
particular  statement  said  to  be  false.  We  think 
the  reply  made  an  issue  and  placed  the  burden 
on  the  defendant  of  sustaining  his  answer  by 
proof. 

The  third  paragraph  of  the  answer  avers  that 
the  policy  provi(kd  that  if  Gottshelf  should  visit 
between  the  first  day  of  July  and  November, 
without  the  consent  of  the  defendant,  those  parts 
of  the  United  States  which  lie  south  of  North 
Carolina,  Tennessee,  Arkansas,  and  Kansas,  the 
policy  should  cease,  and  that  without  its  knowl- 
edge or  consent,  tne  said  Gottshelf  visited  be- 
tween the  first  day  of  Jul^  and  the  first  day  of 
September,  1878,  the  town  of  Beachland,  in 
Warren  county.  Miss.,  which  place  is  south  of 
the  prohibited  line,  and  there  died  of  yellow 
fever,  on  the  7th  of  September,  1878. 

The  appellees,  for  reply  to  this  paragraph  of 
the  answer,  admit  that  the  assured  Gottshelf 
removed  to  Mississippi  in  the  ye&r  1870;  that 
this  was  done  with  the  knowledge  and  consent 
of  the  company,  and  in  consideration  of  said  re- 
moval, the  de^ndant  required  the  appellees  to 
n,  and  they  did  pay  an  extra  premium  oif  thirty 
tirs  for  two  years  and  until  they  were  notified 
by  the  defendant  that  no  further  extra  premium 
would  be  required,  and  tlie  regular  premiums 
were  accepted  afterwards  by  the  defendant  in 
full  of  all  claims  upon  said  policy. 


To  this  the  appellant  i^ejoins  and  admits 
that  on  the  19th  of  August,  1570,  for  an  extra 
premium  of  thirty  dollars,  it  gave  the  plaintiff 
a  written  permit  that  Gottshelf  might  reside  or 
travel  in  Mississippi  until,  but  not  after^  July 
1,  1871,  and  that  on  the  17th  of  August,  1871, 
for  another  extra  premium  of  thirty  dollars  it 
ttAYQ  the  plaintiff  another  written  permit  that 
Gottshelf  might  reside  or  travel  in  Mississippi 
until,  but  not  after,  July  1, 1872,  denies  that  it 
ever  consented  to  any  visit  or  change  of  residence 
after  the  limitation  of  the  second  permit,  or  that 
it  accepted  any  premiums  after  July  Ist,  1872, 
with  any  knowledge  that  Gottshelf  resided  or 
was  or  had  been  at  any  time  since  1st  of  July, 
1872,  in  the  prohibitea  territory. 

There  was  a  surrejoinder  filed  to  this  rejoinder 
in  which  the  appellees  deny  that  the  de&ndant 
never  accepted  any  premium  after  the  Ist  of  July, 
1872,  with  any  knowledge  that  the  said  Gott- 
shelf resided  in  Mississippi  after  July  1,  1872, 
and  denies  that  defendant  did  not  know  until  af- 
ter the  death  of  Gottshelf,  that  he  had  resided  or 
traveled  in  Mississippi  after  the  1st,  of  July,  1872, 
and  the  pleader  then  proceeds  with  other  denials 
in  the  same  manner.  This  certainly  is  bad 
pleading,  and  would  be  so  held  but  for  the  reply 
which  sets  up  specifically  the  consent  of  the 
company  to  the  removal,  and  its  acceptance  of  the 
premium  with  a  knowledge  of  that  fact.  There- 
joinder,  in  fact,  made  the  issue  except  as  to  the 
terms  of  the  consent  alleged  to  have  been  specially 
given.  The  condition  upon  which  the  consent 
was  given  for  the  years  1871  and  1872,  as  al- 
leged by  the  appellant,  are  admitted  as  true. 

While  the  denial  that  the  company  had  no 
knowledge  raises  no  issue,  an  averment  that  the 
company  knew,  and  consented  to  the  removal, 
is  sufficient,  and  this  averment  is  found  in  the 
reply  traversed  by  the  rejoinder.  The  surrejoin- 
der may  be  regarded  as  out  of  the  record,  ana  the 
issue  is  formed,  the  appellees  admitting  the  con- 
ditional consent  alleged  to  have  been  given  by 
the.  company,  in  the  years  1871  and  1872. 

In  determining  the  questions  involved  in  this 
case,  we  will  proceed  to  consider,  first,  the  effect 
of  the  declaration  by  the  assured  of  the  existence 
of  certain  facts  that,  by  the  agreement   of  the 

Sarties,  constitute  the  basis  of  the  contract  evi- 
enced  by  the  policy. 

There  is  proof  conducing  to  show  that  Gott- 
shelf was  not  insured  in  tne  ^tna  Life  Insur- 
ance Company  at  the  date  of  the  policy,  the  in- 
surance in  that  company  having  expired  some 
time  previous  to  the  date  of  the  insurance  with 
the  appellant.  It  is  also  questionable  whether 
the  insured  was  born  on  the  5th  of  February, 
1816,  or  the  5th  of  February,  1819. 

There  is  proof  also  tending  to  show  that  Gott- 
shelf's  father  died  at  the  age  of  82  years  instead 
of  93  years  old,  and  his  mother  died  at  the  age 
of  65  and  not  72  years  old  as  stated,  and  that 
his  father  died  of  nervous  apoplexy,  and  his 
mother  of  paralysis  of  the  lungs,  instead  of  old 
age  as  stated  in  the  declaration  made.  The 
policy  of  insurance  provides  that  the  insurance 
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is  made  in  consideration  of  the  representations 
made  to  them  in  the  application  for  this  policy; 
and  further  provides  ''if  the  declaration  made  by 
or  for  the^  assured  or  any  part  thereof  forming 
part  of  this  contract,  and  upon  the  faith  of  which 
this  contract  is  made,  shall  be  found  in  anyre- 
spect  untrue,  the  policy  shall  cease,  and  be  null, 
void,  and  of  no  effect,  and  the  company  shall  not 
be  liable  for  the  sum  assured,  or  any  part  thereof." 
There  is  no  denial  made  by  the  appellees  as  to 
the  character  of  the  statements  made  in  the  appli- 
cation for  the  policy,  and  the  principal  question 
on  this  branch  of  the  case  made  by  counsel  for 
the  appellant  is,  that  the  court  erred  in  failing 
to  instruct  the  jury  or  to  adjudge,  as  a  matter  of 
law,  that  the  statements  contained  in  the  ap- 
plication were  made  material  by  the  ctintract  of 
insurance,  and  if  not  substantially  true,  al- 
though immaterial  to  the  risk,  the  policy  is  avoid- 
ed. In  other  words  if  any  of  the  statements  made 
however  immaterial  to  the  risk,  were  untrue, 
whether  made  with  a  fraudulent  purpose,  or  from 
ignorance  as  to  the  truth  or  falsity  of  the  state- 
ment, the  appellees  cannot  recover.  Several 
cases  have  been  cited  by  counsel,  having  a  close 
analogy  to  the  case  before  us  and  a  careful  con- 
sideration of  those,  as  well  as  other  cases  to  which 
our  attention  has  been  called,  go  far  in  support 
of  the  position  assumed  by  counsel.  Miles  v,  Con- 
necticut Mutual  Life  Insurance  Company,  3 
Gray ;  Campbell  v.  New  England  Life  Insurance 
Company,  98  Mass. ;  Connover  v.  Massachusetts 
Life  Insurance  Company,  3  Dillon,  321 ;  An- 
derson   V.  Fitzgerald.  4  Mome  on  Trust  Cases. 

These  cases  all  proceed  upon  the  idea  that  the 
parties  themselves  have  determined  that  all  the 
minute  (questions  and  answers  contained  in  such 
declarations  should  become  a  part  of  the  contract, 
and  the  only  inquiry  to  be  made  by  a  court  or 
jury  is,  whether  the  statements  made  are  true  or 
false.  As  to  the  statement  made  in  regard  to  the 
age  of  the  insured,  and  the  respective  ages  of 
hia  father  and  mother,  and  the  cause  of  their 
death,  the  jury  has,  by  a  special  finding,  said 
they  were  true,  aud  this  obviates  the  necessity 
of  passing  upon  the  errors  assigned  as  to  these 
findings,  unless,  as  is  asserted  oy  counsel,  the 
special  findings  are  not  sustained  by  the  evi- 
dence. The  deposition  of  one  Eldod  is  taken  in 
the  Kingdom  or  Bavaria,  who  states  that  he  is 
the  keeper  of  the  register  of  births  and  deaths 
of  a  Jewish  congregation  in  Aleinerdlinger, 
kept  and  furnished  by  la^,  and  from  the  register 
it  appears  that  the  father  of  the  insured  died  at  the 
age  of  82,  and  his  mother  at  the  age  of  65;  one  dy- 
ing of  nervous  apoplexy,  and  the  other  with  par- 
alysis of  the  lungs,  and  further  -that  Gottshelf, 
the  assured,  was  born  in  February,  1816,  instead 
of  February,  1819. 

The  son  of  Gottshelf  states  that  it  was  the  cus- 
tom of  the  family  to  always  celebrate  the  day  of  the 
birth  of  each'  member,  and  of  this  fact  and  the 
statement  there  made  by  the  father,  he  was  60 
years  of  age  at  his  death,  and  in  this  he  is  cor- 
roborated by  another  witness.  The  Bavarian 
register,  without  any  evidence  as  to  who  made 


the  record  in  regard  to  Gottshelf 's  family,  or  how 
the  party  making  it  derived  the  information  it 

{mrports  to  give,  either  as  to  the  ages  of  the  dif- 
erent  members  of  the  family  or  the  diseases 
of  which  they  died,  might  well  be  held 
by  the  court  or  jury  as  insufficient  to  over- 
throw the  statements  made  by  Gottshelf  in  order 
to  convict  him  of  falsehood,  when  he  had  no 
motive  to  act  otherwise  than  in  the  best  of  faith 
between  his  creditors,  who  were  having  his  life 
ihsured,  and  the  company  issuing  this  policy. 
These  special  findings  were,  in  our  opinion  sus- 
tained by  the  evidence. 

It  is  urged,  however,  that  the  assured  Crott- 
shelf  was  not  insured  at  the  time  of  his  applica- 
tion in  the  iEtna  Life  Insurance  Company,  in 
the  sum  of  $5,000,  and  the  jury  having  returned 
a  special  finding  to  that  efiect  it  avoided  the 
policy.  It  seems  that  Gottshelf  had  been  insured 
in  the  Mtna  Lifelnsurance  Company  for  810, 000, 
and  that  this  insurance  ceased  by  reason  off  his 
failing  to  pay  the  premium  in  January,  1868. 
It  is  shown  by  an  agent  of  an  insurance  company 
that  such  a  statement,  if  untrue,  is  not  materia 
to  the  risk,  and  it  is  not  contended  that  it  would 
have  controlled  the  action  of  this  company  in 
making  the  contract  if  the  fact  had  been  known. 

We  can  well  see  how  a  concealment,  fraudu- 
lently made,  or  a  knowledge  of  like  contracts 
with  other  companies,  innocently  withheld, 
should  avoid  the  policy.  The  greater  the 
amount  of  insurance,  either  for  the  benefit  of  the 
family  of  the  assured,  or  his  creditors,  the  less 
would  be  the  anxiety  of  the  assured  with  ref- 
erence to  their  .protection,  and  with  this  feeling 
of  security  on  his  part,  it  might  in  some  instances, 
at  least,  cause  the  assured  to  be  less  careful  of 
his  own  health:  or  more  liable  to  indulge  in 
habits  calculated  to  shorten  life;  but  here  there 
was  nothing  withheld  from  the  company  calcu- 
lated to  increase  the  risk.  If  trusting  in  the 
fact  that  the  MinsL  Insurance  Company  was 
vigilant  through  its  medical  examiners  in  se- 
lecting the  subject  for  insurance,  it  nad  the  ben- 
efit of  such  an  examination  of  Gottshelf,  so  we 
find  at  least,  from  the  evidence  in  this  case,  that 
no  injury  could  have  resulted  from  this  oversight, 
on  the  part  of  the  assured  at  the  time  of  making 
the  application.  In  the  construction  of  insur- 
ance contracts  it  is  difficult  to  distinguish  be- 
tween a  representation  made  upon  the  truth  of 
which  the  contract  was  entered  into,  and  an  ex- 
press warranty  as  to  the  truth  of  the  representa- 
tion made.  It  is  very  properly  said  that  the  con- 
tract of  insurance  is  entered  into  by  the  com- 
pany upon  the  faith  of  the  representations  made, 
ont  it  is  further  insisted  that  if  made  pari  of 
the  contract,  the  representations  then  become  ex- 
press warranties. 

If  incidental  to  the  contract,  but  upon  the  fSuth 
of  which  it  is  entered  into,  the  representation, 
if  false  or  untrue,  must  be  material  in  order  to 
avoid  the  policy,  but  when  made  a  part  of  the 
contract,  the  representation  made,  whether  mate- 
rial to  the  risk  or  not,  if  untrue  avoids  the  con- 
tract.   8o  in  this  case,  if  Gtottahelf  had  made  the 
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statement  that  his  father  died  at  the  age  of 
eighty-two  years,  when  in  fact  he  died  at  the 
age  or  ninety-nine,  this  false  or  untrue  state- 
ment would  have  rendered  the  contract  null 
and  void.  There  is  no  doubt  that  an  insurance 
company  relies  upon  the  truth  of  the  represen- 
tation made,  in  either  case  and  equally  certain 
that  if  untrue  and  material  to  the  risk,  no  in- 
quiry will  be  directed  for  the  purpose  of  determin- 
ing whether  the  statement  was  fraudulently  or 
innocently  made.  The  injury  to  the  insurer  is 
the  same,  but  where  no  injury  can  possibly  re- 
sult to  the  company,  where  is  the  breach  and 
what  is  the  penalty  ?  It  would  certai  nly  he  no 
breach  of  warranty  in  a  chattel  if  the  quality 
was  better  than  that  warranted,  unless  the 
inferior  article  alone  would  conform  to  the  wants 
of  the  purchaser,  and  if  a  breach,  the  damages 
would  be  merely  nominal,  but  in  regard  to  in- 
surance contracts,  that  which  neither  increases 
or  diminishes  the  risk  and  which  could  not  have 
influenced  the  action  ot  either  party  in  making 
the  contract,  is  seized  upon  as  a  ground  for  for- 
feiting the  entire  policy  and  depriving  the  as- 
sured, not  only  of  all  the  benefits  of  the  contract, 
but  permits  tne  insurer  to  jetain  all  the  premi- 
ums paid. 

While  the  contract  of  insurance  may  be  pecul- 
iar to  itself,  "it  must  be  liberally  construed  in 
favor  of  the  insured  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  indemnity,  which 
in  making  the  insurance  it  was  his  object  to  se- 
cure. '  There  is  nothing  about  an  agreement  for 
insurance  intrinsically  more  sacred  or  inviolable 
than  in  an  agreement  about  any  other  subject  mat- 
ter."' Mayon  Insurance,  pages  111-112.  Such  con- 
tracts are  to  be  interpreted  like  other  agreements 
and  must  be  governed  by  the  same  rules,  good 
faithCsays  the  same  author^  being  especially  re- 
quired, as  one  of  the  parties  is  necessarily  less 
acquainted  with  the  details  of  the  subject  of  the 
contract  than  the  other.  In  the  declaration 
made  in  the  present  case  it  is  said ;  "That  all 
the  answers  and  declarations  made  are  true,  and 
that  we  have  not  omitted  to  communicate,  nor 
concealed  any  material  circumstance,  and  w^e 
agree  that  this  declaration  shall  be  the  basis  of 
the  contract  for  insurance  of  the  said  life." 
Following  the  ordinary  rule  in  regard  to  the  in- 
terpretation of  contracts,  and  giving  to  this  de- 
claration its  full  legal  effect  when  inserted  in 
the  contract,  and  it  is  evident  the  parties  were 
looking  to  facts  that  were  material  to  the  risk 
and  not  to  the  minute  statement  as  to  the 
precise  age  of  the  ancestors  of  the  assured,  their 
nationality  or  any  other  statement  not  calcu- 
lated to  affect  the  risk  in  the  slightest  degree, 
and  that  could  not  have  possibly  induced  the 
company  to  enter  into  the  contract. 

The  application  iu  this  case  constitutes  a  part 
of  the  policy,  and  that  means  simply,  that  the 
assured  has  not  witl  eld  any  material  fact  from 
the  company,  and  when  construed  with  the 
entire  contract,  means  nothing  else.  This  courts 
in  the  case  of  Galbraith's  adm'r'  v.  The  Arling- 
ton Mutual  Life  Insurance   Company,  reported. 


in  12  Bush,  in  discussing  a  similar  Question, 
said :  "Whether  the  representations  alleged  to 
have  been  untrue  are  warranties  is  not  necessary 
in  this  case  to  decide.  The  first  instruction 
quoted  made  the  liability  of  the  appellee  to  de- 
pend upon  the  truth  of  every  statement  made  by 
the  assured,  which  was  enumerated  in  that  in- 
.§truction,  whether  the  risk  was  thereby  increased 
or  not,  and  in  this  respect  was  erroneous.  The 
language  is  not  to  be  taken  literally,  but  is  to  be 
construed  with  reference  to  the  subject  matter 
and  the  business  to  which  it  relates.  In  the 
case  of  the  Continental  Insurance  Company  v. 
Wall,  decided  at  the  present  term,  the  iissured, 
in  her  application,  which  was  made  the  basis  of, 
and  formed  a  part  of  the  contract,  undertook  and 
warranted  that  the  building  was  of  the  value  of 
$3, 000,  when  in  fact,  as  appeared  from  the  proof, 
it  was  worth  a  less  sum. 

This  constitutes  one  of  the  grounds  of  defense 
by  the  company,  and  this  court  held  that  such  a 
representation,  although  made  part  of  the  con- 
tract, ought  not,  when  made  in  good  faith,  to 
amount  to  a  warranty  or  affect  the  rights  of  the 
parties  in  any  way,  and  further,  if  a  difference 
m  the  opinion  of  the  insured  with  others  as  to  the 
value  of  the  property  insured  will  defeat  the  re- 
covery, it  is  creating  a  test  difficult  for  a  court  or 
jury  to  determine,  and  must  render  valueless 
nearly  every  policy  similar  in  its  character  in 
the  hands  of  those  who  have  insured.  Before 
such  a  defense  can  prevail  it  must  appear  that 
the  party  falsely,  and  with  the  purpK)se  of  de- 
ceiving the  company  or  its  agent,  placed  an 
over  valuation  on  the  property  insured.  The 
case  cited  was  where  the  contract  of  insurance 
had  been  executed  since  the  passage  of  the  act 
of  February  4,  1874,  providing  "that  all  state- 
inents  and  descriptions  in  any  application  for 
a  policy  of  insurance  shall  be  deemed  and  held 
representations  and  not  warranties,  nor  shall  any 
misrepresentation,  unless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy."  This  act,  in 
our  opinion,  was  but  declaratory  of  the  law  as  it 
then  existed  in  this  State,  and  we  find  no  opin- 
ion to  the  contrary,  unless  in  the  ca«^e  of  the 
Farmers  and  Dovers  Insurance  Co.  v.  Curry,  re- 
ported in  13  Bush,  312. 

In  that  case  the  building  was  not  occupied,  as 
stated  in  the  application  and  policy.  It  was 
also  encumbered  oy  a  vendor's  hen  and  had  be- 
come vacant  without  notice  to  the  company. 
These  constitute  the  grounds  of  defense.  This 
court,  in  that  case,  said :  "The  evidence  conduced 
to  establish  the  fact  upon  which  each  of  the 
propositions  rest,  and  such  being  the  case 
the  judgment  below  was  reversed.  That  the 
statements  were  material  to  the  risk  could  not 
have  been  successfully  questioned,  but  the  coiirt 
proceeds  in  that  case  to  discuss  the  effect  of  the 
act  of  1874,  now  a  part  of  the  General  Statutes, 
and  says  that  statute  should  control  when  the 
policy  is  silent  as  to  the  effect  of  the  statements 
made,  but  when  the  parties  undertake  in  the 
policy  to  declare  the  meaning  aiid  effect  of  its 
stipulations,  they  have  the  right  to  do  so  and 
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cannot  be  controlled  by  the  statute."  The  court 
was  evidently  considering  the  importance  of  the 
statement  made  in  the  policy  to  the  party  giving 
the  indemnity  at  the  time  this  utterance  was 
made.  The  very  purpose  of  the  statute  was  to 
bring  such  representations  or  warranties  within 
its  provisions,  and  to  prevent  the  insured  from 
losing  his  indemnity  upon  either  a  representa- 
tion or  warranty  tnat  was  not  fraudulent  or 
material  to  the  risk,  and  when  parties  have  en- 
tered into  an  insurance  contract,  (Since  the  adop- 
tion of  the  statute,  they  must  be  held  as  con- 
tracting with  reference  to  the  statutory  provi- 
sion, and  we  might  add  subject  to  a  like  rule 
recognized  by  this  court,  regardless  of  the 
statute,  and  therefore  that  portion  of  the  opin- 
ion in  the  case  of  the  Farmers  and  Drovers  In- 
surance Company  v,  Curry,  expressing  a  con- 
trary vi^w,  is  overruled. 

The  Sumreme  Court  held,  in  the  case  of  the 
National  Bank  v.  Insurance  Company,  on  a 
policy  like  this,  that  a  representation  as  to 
value  was  not  to  be  construed  as  a  warranty.  5 
Otto,  673. 

Forfeitures  are  regarded  by  courts  with  but  little 
favor,  «nd  while  the  non-payment  of  premiums 
or  a  representation  of  facts  fraudulently  or  inno- 
cently made,  if  untrue  and  material  to  the  risk, 
or  such  as  would  induce  the  insurer  to  enter  into 
the  contract,  must  prove  fatal  to  the  policy  when 
minute  and  trivial  questionsarepropounaed  and 
answered  having  no  bearing  or  influence  on  the 
minds  of  those  about  entering  into  the  con- 
tract, and  not  material  to  the  risk,  the 
parties  cannot  be  affected  by  them.  An  honest 
belief  in  the  truth  of  the  statement  made,  when 
not  material  to  the  risk,  should  not  avoid  a 
policy,  if  the  statement  should  prove  to  be  untrue 
and  to  adjudge  that  it  works  a  forfeiture  is  con- 
trary to  the  intent  and  good  meaning  of  the  par- 
ties, and  subversive  of  that  rule  of  good  faith 
and  fair  dealing  that  should  enter  into  and  form 
a  part  of  every  insurance  contract. 

The  principal  question  we  think  in  this  case 
arises  out  of  tb^  declaration  and  agreement  made 
by  the  assured,  that  Gottshelf  would  not  reside  or 
visit  certain  parts  of  the  United  States  lying 
South  of  North  Carolina,  Tennessee,  Arkansas 
and  Kansas,  between  the  first  days  of  July  and 
November,    without  the   consent  of  defendant. 

Gottshelf  removed  from  Louisville  to  the  city  of 
Vicksburg,  and  his  creditors,  the  appellees,  upon 
the  payment  of  an  extra  premium  of  thirty  dol- 
lars, obtained  the  consent  of  the  company  (the 
appellant)  that  he  might  reside  or  travel  in 
Mississippi  up  to  July  1,  1871,  and  by  the  pay- 
ment or  a  like  extra  premium  obtained  the 
appellant's  consent  that  he  might  reside  or  travel 
in  the  same  State  up  to  July,  1872.  After  this 
time,  viz;  July  1872,  no  permit  was  asked  or 
consent  obtained  from  the  company,  and  Gott- 
shelf still  continued  to  reside  in  or  near  Vicks- 
burg until  his  death  in  September,  1878.  The 
regular  premium  was  paid  each  year  from  the 
date  of  the  insurance  until  his  death. 

It  is  apparent  from  the  proof  that  the  appellees 


ft 

knew,  and  if  not,  the^  must  be  presumed  to  have 
known  the.  terms  of  the  policy,  and  that  by 
Gottshelf 's  removal  to  Vicksburg  without  the 
consent  of  the  appellent,  the  policy  became  void 
It  appears  from  the  testimony  that  the  appel- 
lees, after  obtaining  the  written  permits  from 
the  company^  propped  to  the  agent  of  the  ccxn- 
pany  at  Louisville  to  continue  the  payment  of 
the  extra  premiums  and  were  informed  by  the 
agent  that  he  would  notify  the  oomoany  and 
see  that  the  policy  was  not  forfeited.  Tnese  sug- 
gestions were  made  time  and  again  to  the  agent, 
the  latter  continuing  to  inform  them  that  it 
was  not  necessary  to  make  any  additional  pay- 
ments, and  with  this  understanding  and  the 
continued  offer  by  the  appellees  to  pay  the  extra 
premium,  the  agent  continued  to  receive  the 
regular  premiums  and  to  forward  the  same  to 
the  appellant,  at  its  ofiice  in  New  York,  from 
July,  1872,  till  Gottshelf 's  death  in  187& 

itnoefel,  the  agent  of  the  company,  says  that  he 
has  no  recollection  of  any  such  interviews  or 
conversations  had  with  the  appellees  as  they 
detail,  but  he  even  fails  to  recollect  that  any 
written  permits  were  obtained,  and  it  is  evident 
from  the  entire  proof  that  the  appellees  ofifer  to 
pay  the  extra  premiums  and  were  informed  by 
the  agent  that  the  company  would  not  re<}uire 
any  additional  payment.  It  must  be  admitted 
that  the  appellees  knew  that  it  was  necessary  to 
obtain  the  consent  of  the  company  to  the 
removal  and  continued  residence  of  Gottshelf  at 
Vicksburg,  and  that  the  agent  had  no  power 
to  modify  or  change  the  contract,  but  this  case 
does  not*  present  the  question  as  to  the  power 
of  the  agent  to  alter  the  legal  rights  of  the  pa^ 
ties,  or  to  change  the  limitation  pkced  upon  the 
rights  of  the  assured  by  the  terms  of  the  contract 
This  the  agent  had  no  power  to  do.  The  policy 
informed  them  the  agent  had  no  such  power, 
and  therefore  the  appellees  continued  to  pay  the 
premiums  when  they  knew  the  policy,  by  its 
terms,  was  forfeited,  on  the  assurance  by  tne  agent 
that  the  company  would  not  require  a  greater 
sum.  They  concealed  no  fact  from  the  agent, 
and  having  effected  the  insurance  with  him,  con- 
fided in  his  statements  and  paid  the  premiums 
as  he  required,  and  doubtless  would  have  con- 
tinued to  do  so  but  for  Gottshelf 's  death.  In 
this  case  the  a^ent  received  the  premiums,  with 
the  unders^ndmg  and  agreement  between  him- 
self and  the  assured  that  this  policy  was  to  be 
binding  on  the  company.  Thev  paid  it  upon 
no  other  conditions,  and  Knoefel  being[  the  agent 
of  the  company  to  receive  premiums,  it  was  the 
duty  of  this  general  aeent  to  have  informed  the 
company  of  what  had  transpired  between  the 
assured  and  himself.  The  power  to  receive  the 
premiums  is  expressly  ^iven  the  agent  by  the 
terms  of  the  policy,  and  if  he  received  them  after 
the  act  of  removal  had  worked  the  forteitare, 
what  right  had  the  conpany  to  receive  the 
money  ?  They  did  receive  it  from  July,  18TS, 
until  September,  1878,  a  period  of  six  yean,  and 
now  insist  upon  the  forfeiture,  with  the  right  to 
retain  the  premiums  paid  by  the  appellees.    The 
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company  must  either  disclaim  the  act  of  the 
agent  by  returning  the  money  thus  improperly 
paid,  or  comply  with  the  terms  of  its  policy. 

It  has  failed  to  do  either,  after  a  full  know- 
ledge of  all  the  facts,  and  in  our  opinion  the 
judgment  below  was  proper.  The  case  of  Wing  v, 
Harvey,  reported  in  De  Grex  and  Gordon's  Re- 
ports, English  Chancery,  vol.  5,  page  265,  is  ver^ 
much  like  this.  There  the  policy  was  void  if 
the  assured  went  beyond  the  limits  of  Europe 
without  license  from  the  company.  Bennett, 
the  assured  went  to  Canada  ana  was  informed 
by  Lockwood,  the  agent,  that  the  policy  would 
be  good  if  the  premiums  were  regularly  paid. 
They  were  paid  for  several  years  and  transmitted 
to  the  home  office.  On  the  death  of  the  assured, 
the  company  refusing  to  pay  it  was  held  in  the 
court  of  chancery  that  it  was  liable,  even  after 
the  company  had  offered  to  repay  the  premiuiAs, 
with  interest,  that  had  been  paid  after  the  as- 
sured left  Europe.  On  the  policy  in  that  case 
was  this  indorsement:  ''If  the  party  upon  whose 
life  the  insurance  is  granted  shall  go  beyond  the 
limits  of  Europe,  without  the  license  of  the  di- 
rectors, this  policy  shall  become  void,  the  in- 
surance effected.shall  cease  and  the  money  paid 
to  the  society  become  forfeited  to  its  use.' 

In  the  case  of  Insurance  Company  v,  Wolff,  re- 
ported in  5  Otto,  the  proof  conduced  to  show 
that  the  agent  was  not  even  apprised  of  the  fact 
that  the  assured  had  gone  into  forbidden  territory 
and  as  soon  as  the  company  ascertained  that  fact 
it  directed  a  return  of  the  premiums  paid  after 
the  forfeiture,  and  while  it  is  held  in  that  case 
that  the  knowledge  of  the  agent  did  not  waive 
the  forfeiture  it  is  evident  in  the  absence  of  con- 
vincing proof  to  the  contrary,  the  court  would 
have  held  where  the  company  had  received  the 
premium  for  }^ears,  the  presumption  must  nec- 
essarily be  indulged  that  it  knew  of  the 
removal,  and  in  accepting  the  premiums  waived 
the  forfeiture.  We  are  not  prepared  to  say  that 
theproof  in  this  case  would  not  authorize  such 
a  conclusion,  but  it  is  sufficient  to  say  that  the 
appellant  is  in  court  insisting  on  its  right  to  re- 
tain the  premiums  paid  from  1872  to  1878,  and 
by  so  doing  it  has  ratified  the  acts  of  its  agent. 
Considering,  therefore,  the  facts  on  this  branch 
of  the  case  in  the  light  presented  by  counsel 
for  the  appellant,  the  appellees  are  entitled  to 
recover. 

Judgment  affirmed. 


♦ » » 


HUSBAND  AND  WIFE— MORTGAGE. 


SUPREME  COURT  OF  MICHIGAN. 


Fat 

V. 

Sanderson  and  anothbb. 


April  26th,  1882. 

A  married  woman  having  a  mortgage  upon  whloh 
th^re  wu  due  principal  anainterMt,  gave  u>  her  hna- 
band  the  interest  which  was  due  and  put  the  mortgage 
into  his  hands.  The  mortgagor  exchanged  the  mort- 
gaged lands  fbr  others  under  an  agreement  whereby  he 


was  to  pay  off  the  interest.     He  deeded  the  lands,  and  at 
the  same  time  paid  the  grantees  the  interest  on  their 

Eromise  to  hana  it  over  to  the  husband.  The  grantees 
aving  failed  to  pay  it.  held,  that  the  husband  might 
maintain  an  action  against  them  for  money  recelvedi  to 
his  use. 

The  wife  subsequently  purchased  the  lands  subject  to 
the,  mortgage  except  as  to  this  interest,  and  then  dis- 
charged the  mortgage  of  record.  Held,  that  this  did  not 
affect  the  husbuia's  right  of  action. 

COOLKY,  J. 

The  plaintiff  in  this  case  recovered  judgment 
on  evidence  tending  to  establish  the  following 
state  of  facts : 

In  September,  1878,  one  Reimer  owned  cer- 
tain real  estate  in  the  city  of  Detroit,  which 
was  encumbered  by  a  mortgage  to  Catherine 
Fay,  the  plaintiff's  wife  for  $6U),  on  which  in- 
terest had  accrued  to  the  amount  of  $126.  San- 
derson and  Johnson  were  then  in  business  to- 
gether as  dealers  in  real  estate,  and  thev,  or  one 
of  them  owned  a  parcel  of  real  estate  in  Nankin. 
Between  them  and  Reimer  an  exchange  was 
made,  by  the  terms  of  which  it  was  agreed  that 
Reimer  should  pay  $400  on  Catherine  Fay's 
mortgage,  besides  the  interest  due,  and  that  de- 
fendants should  take  the  place  subject  to  the  re- 
mainder. Previous  to  this,  Catherine  Fay  had 
given  to  her  husband  this  unpaid  interest 
money,  and  he  held  the  mortgages,  and  it  was 
understood  in  the  trade  that  the  sum  should  be 
paid  to  him.  When  the  papers  were  exchanged 
between  Reimer  and  the  defendants,  Reimer 
told  them  he  would  pay  the  interest  money  to 
plaintiff,  but  defendants  insisted  it  shoula  be 
paid  to  them  and  they  would  pay  it  over.  Ac- 
cordingly, he  paid  it  to  them,  both  being  pres- 
ent ;  and  he  also  paid  them  $400  on  the  princi- 
pal. For  the  payment  of  the  principal,  Cather- 
ine Fay  had  agreed  to  wait,  and  it  was  not 
expected  that  what  Reimer  paid  to  defendants 
towards  the  principal  was  to  be  then  paid  over 

From  other  evidence  in  the  case,  it  appeared 
that  plaintiff  had  no  assignment  of  the  mortgag[e, 
or  of  any  sum  due,  or  to  become  due  upon  it, 
and  as  between  himself  and  his  wife  there  was 
merely  a  verbal  gift  of  the  interest.  Reimer's 
deed  named  defendant  Sanderson  as  grantee,  who 
a  few  days  later  conveyed  the  land  to  Johnson, 
subject  to  the  mortgage,  ''and  the  interest  due 
on  this  sum  to  this  date."  Johnson  the  next 
May  conveyed  to  Sarah  M.  Armstrong,  and  she 
in  December  following  conveyed  to  Catherine 
Fay,  "  subject  to  a  mortgage  made  by  Frederick 
Reimer  and  wife  to  Catherine  Fay  for  $600,  with 
the  interest  from  the  third  day  of  October,  1878." 
These  conetitute  the  material  facts  in  the  case. 
The  conveyance  to  Catherine  Fay  of  course  oper- 
ated as  a  merser  of  the  mortgage,  and  she  after- 
wards entered  a  formal  discharge  of  record. 

The  question  whether  defendants  were  part- 
ners in  the  transaction  was  ffirly  submitted  to 
the  jury,  and  no  comment  upon  it  is  required 
here.  The  point  of  contention  is,  whether 
plaintiff,  by  the  verbal  gift  to  his  wife  and  the 
promise  of  the  defendants  when  they  received 
the  money  from  Reimer,  became  entitled  to  de- 
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mand  and  receive  from  them  the  moneys  so  paid. 
We  think  he  did. 

This  is  not  a  suit  upon  a  promise  made  to 
one  party  for    the  benefit  of  another,  and  the 

Questions  which  were  passed  upon  in  Pipp  v, 
Reynolds,  20  Mich.  92,  do  not  therefore  arise. 
It  is  a  suit  by  one  to  recover  money  which  has 
been  paid  expressly  for  his  use,  and  which  the 

Earty  recovering  it  undertook  to  pay  over  to 
im.  No  question  under  the  statute  of  frauds 
arises,  as  in  the  case  of  Halsted  v,  Francis,  31 
Mich.  1 13.  Nor  is  there  any  question  of  the  sub- 
stitution of  one  contract  for  another.  It  was 
not  contemplated  that  any  new  contract  should 
exist;  money  was  merely  paid  to  the  defend- 
ants to  be  paid  to  the  plaintiff;  and  if  plaintiff  had 
a  right  to  receive  it,  the  fact  that  there  was  a 
contract  in  the  cose  in  which  another  party  was 
concerned,  and  upon  which  the  money  when  re- 
ceived would  operate  as  a  payment,  does  not 
appear  to  be  of  importance. 

We  may  concede  that  the  promise  of  defend- 
ants, in  case  they  had  taken  the  land  subject  to 
both  principal  and  interest,  that  they  would  pay 
the  interest  to  a  party  not  holding  the  legal  title 
to  the  mortgage,  would  be  ineffectual,  but  that 
would  be  another  case  from  this  case,  for  in  this 
case  the  plaintiff  has  not  entered  or  proposed  to 
enter  into  contract  relations  with  the  defend- 
ants, and  he  merely  demands  that  they  shall 
pay  over  to  him  moneys  confided  to  them  for 
him.  The  case  is  ruled  bv  Burchard  v.  Catlin,  13 
Mich.  110.  It  is  urged  that  the  payment  would 
not  have  protected  the  defendants  against  a  suit 
by  Mrs.  Fav  to  recover  the  sum;  but  this  is  a 
mistake.  Her  parol  gift,  whether  effectual  in 
law  or  not,  was  at  least  sufficient  authority  for 

Slaintiff  to  receive  the  payment;  and  not  only 
id  defendants  subsequently  deal  with  plaintiff 
on  the  supposition  of  his  being  the  owner,  but 
Catherine  Fay  in  purchasing  the  land  treated 
the  interest  moneys  of  which  she  had  made  a 

fift  to  her  husband  as  being  no  longer  secured 
y  the  mortgage. 

No  error  appears  in  the  record,  and  the  judg- 
ment is  affirmed  with  costs. 


VmaiNiA  MiuTARY  Lauds  in  Ohio.    Important  Drci< 

BioN  BY  THK  Commissioner  OF  the  General  Land 

Office.    Thf  Effort  to  Disturb  Titles 

in  a  Class  OF  Cases  Unsuccessful. 

One  Thousand  Homes  and  One 

Hundred  Thousand  Acres 

OF  I  and  Saved  from 

LmoATio.f. 


Norvill's  Case. 

1.  A  Mtper  certified  bv  the  princlpul  rarToyor  of  the  Virginia  Mhltary 
Dictrict  in  Ohl^,af  a  duplicate  of  a  iiirTey  of  landi,  with  no  eTidence  that 
it  had  been  recorded,  or  la  a  duplicate  original,  ia  not  eufllcient  to  author- 
lie  the  ieene  of  a  patent,  no  matter  when  flled. 

2.  When  a  statute  requirea  the  performance  of  coDditlone  precedent  to 
the  iieue  of  a  patent,  none  can  iMue  without  the  performance  of  euch 
eonditlone. 

3.  No  patent  can  lawftilly  igaue  for  any  eunrey  of  lands  in  the  Virginia 
Military  District  in  Ohio,  unlese  on  a  proper  survey  made  and  returned  to 
the  Qeneral  Land  Office  within  the  time  preecribed  by  the  act  of  Congrees 
ofMay23, 1604,  (2BUt.  274)  or  the  aote  giving  further  time  for  that 
pnrpeee. 


4.  No  patent  can  lawftilly  issue  on  a  survey  returned  to  the  CSeneral 
l4ind  Office  after  March  3,  IBTiT. 

r>.  Patents  unlnwftiUy  Issneil  on  surveyi  and  warrants  returned  to  the 
Gettcntl  Land  Office  after  March  •'),  1M.'i7,  are  void. 

tf.  The  act  uf  Congress  of  May  '27, 188U,  (21 8tat.  105)  doM  not  atithorin 
the  leHnc  of  patents  on  mirvevM  nuule  prior  to  March  3, 18&7,  but  returned 
to  the  (icunral  Lund  Office  aner  that  date. 

7.  Under  this  net  nci  patent  can  lawfully  Issue  fur  any  land  surveyftl 
prior  to  Blart-h  3, 1857. 

Virginia  Military  Survey  No.  12090  for  15(1  acres  of  land 
in  Hardin  County,  Otiio,  in  the  iiam^of  Aituilia  Norvill, 
on  warrant  No.  584,  for  200  acres  was  made  an  alleged 
December  2S,  1822,  and  recorded  in  the.office  of  the  Prin- 
cipal Surveyor  of  the  Virginia  Military  District  at  Cliilli- 
cothe,  Jnnimry  27,  1S2:1.  A  paper  purporting  to  be  a 
duiilicate  copy  of  the  ori);inal  warrant  certificciby  proiier 
oflficcrs  of  the  warrant  office  at  Richmond  Virginia,  and 
a  impor  purporting  to  bo  n  duplicate  copy  of  the  original 
survey  certiAed  as  such  by  the  Principal  Surveyor  at 
Cl*illicotIic,  but  not  in  tlie  liand  writing  of  the  Deputy 
Surveyor  who  purports  to  luivc  made  the  survey,  .were 
tiled  in  t)io  (loneral  I^and  Office  by  Jeremiah  ITall,  At- 
torney, May  12,  1880.  No  warrant,  survey,  or  copy  of 
either  was  ever  previously  (Hcd. 

There  is  no  certificate  or  otlier  evidence  showing  that 
the  survey  was  recorded  at  Chillicothe.  Mr.  Ifall  asked 
for  the  issue  of  a  patent  for  tlie  land  to  Norvill  or  Ids 
heirs.  Tlie  application  was  heard  before  tlie  Commia- 
sioner  of  the  General  Land  Office  April  2!i,  1SS2. 

Jeremiah  Hall,  for  Norvill's  heirs. 

Hon.  J^imuel  SheL1abargei\  attorney,  for  parties  who 
have  ))een  in  possession  of  the  land  under  cUiint  of  title 
for  over  fifty  years,  argued  in  opposition  to  the  issue  of  a 
patent. 

Hon,  Wm»  iMtn'enceyifhen  in  Congress,  having  procared 
the  pa.ssage  of  a  bill  through  tlie  House,  to  quiet  the  title 
of  occupants  of  lands  in  tlie  Virginia  Military'  District, 
and  having  defeated  a  bill  introduced  by  Mr.  Clarke  of 
Ohio,  to  extend  the  time  for  making  snrve3ra,  volun- 
teered to  argue  in  oi)position  to  the  issue  of  a  patent.  He 
made  the  following  points: 

The  only  statutes  under  which  a  patent  can  bo  claimed 
are  those  of  March  23, 1804  (21  Stat.  274)  and  May  27, 1880, 
(21  Stat.  142). 

I.  No  patent  can  issue  under  the  act  of  1801  for  several 
reasons: 

1.  This  act  requires  that  the  claimant  *'8hall  make  re- 
turn of  his,  or  their  (original)  surveys."  A  copy  does  not 
meet  the  statutory  requirement.  The  act  of  March  3, 
1808  (2  Stat.  2:)7)  as  to  surveys  made  prior  to  its  date  an- 
thoriised  copiea  *'f  ro'm  the  offlioe  of  the  surveyor  in  which 
the  same  is  recorded."  There  is  no  such  law  as  to  sur- 
veys made  since  March  H,  1808. 

2.  No  patent  can  issue  because  there  is  no  evidence 
that  this  alleged  survey  was  ever  recorded. 

3.  There  is  no  law  authorizing  the  surveyor  at  Chilll- 
cothe  to  certify  a  duplicate,  and  \n  fact  th0  paper  in  this 
case  is  not  a  duplicate. 

II.  As  it  is  possible  that  the  original  survey  may  be 
found,  it  is  desirable  that  this  application  bo  uecided  as 
if  it  were  here ;  and  if  it  were  here,  no  patent  could  Issoe 
under  the  act  of  1804,  because : 

1.  This  exact  question  was  decided  by  the  Oommls- 
sioner  of  the  General  Land  Office  April  3,  1880,  in  Hen- 
drick's  case  (Copp's  Land  Owner,  Vols  6  and  7,  Avig:aat 
number  1880,  p.  80.) 

2.  It  was  so  decided  by  Justice  Matthews  of  the  Su- 
preme Court  of  the  United  States,  and  Judge  Martin 
Welker  in  the  Circuit  Court  of  the  United  SUtes,  at  Ti>- 
ledo,  Ohio,  August  1881,  in  the  case  of  Marshall  v.  Ciiam- 
berlain  reported  in  Copp's  Land  Owner,  Vol.  8,  page  145» 
No.  9,  December  1881 ;  in  the  Ohio  Law  Jourrai^  in  1881, 
and  in  Vol.  8,  page  398  of  the  St.  Paul,  Minn.  Federal  Re- 
porter, September  1881;  also  in  the  case  of  Fussel  v. 
Hughes  reported  in  the  same  number  of  the  Federal  Rr 
portier  pp.  384,  398.  The  reasoning  in  these  oaaea  is 
conclusive. 

III.  The  act  of  May  27,  1880,  does  not  anthorlM  the 
issue  of  a  patent.  The  only  provision  for  the  Istue  ie  in 
section  three.    No  patent  can  issue  for  several  reeaons; 

1.  It  only  authorises  patents  on  entries  made  as  it  ec- 
preMly  says  ''on,  or  before  January  1, 18S2."  The  claim- 
ant's entry  was  so  made :  but  the  statute  isproweeetos  in 
its  operation  by  a  well  known  rule  of  oonstraotion, 
(Broom  Legal  Max.  34.) 

It  does  not  authorize  a  patent  for  surveys  mode  6^or« 
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ihelawiffOMpasaed,    It  does  not  applj  to  lands  turvtyed 
prior  to  the  date  of  the  act, 

Ab  to  those  surveys  made  prior  thereto,  Congress  did 
not  intend  that  patents  shoald  issue  to  disturb  occupants. 
The  Commissioner  of  the  General  lAnd  Office  aavised 
against  such  patents  In  his  letter  of  April  21,  1880,  sent 
to  Consress,  when  the  act  of  1880  was  under  discussion, 
printed  in  Cone.  Rec.  of  May  18, 1880,  Vol.  10,  part  4,  p. 
3454, 2nd  Sees.  45th  Congress. 

2.  A  full  argument  will  be  found  on  this  subject  in 
mj  letter  to  the  Commissioner  of  the  G^eueral  Land 
Office,  published  in  8  Copp's  Land  Owner,  January,  1882, 
p.  160;  and  in  the  Ohio  Law  Joubnal  Vol.  2,  No.  4,  p, 
49,  September  1881. 

3.  From  March  3, 1857  to  May  27, 1880,  a  period  of  over 
twenty  three  years,  no  surveys  were  allowed.  The  Com- 
missioner in  his  letter  referred  to  said ;  '*a  period  of  sev- 
enty-six years"  previously  given,  was  long  enough. 

The  reason  is  plain :  When  lands  were  entered  they 
were  Uxable,  3  Howard  441 ;  4  Wallace  210;  20  Ohio  556 ; 
24  Ohio  St.  430 ;  14  Indiana  442 ;  Lewis  Leading  Cases  702. 
The  lands  might  be  sold  by  the  owner  of  the  entry  by 
imperfect  evidence  of  title,  which  might  be  lost;  and 
might  be  sold  for  debt,  and  at  judicial  and  tax  sales,  and 
be  occupied  for  fifty  years  under  sucli  title,  and  then  a 
patent  iHsue,  againHt  which  as  the  Courts  hold  the  statute 
of  limitation,  would  not  protect  an  occupancy  as  in  other 
cases.  For  the  purpose  of  protecting  occupants,  Congress 
refused  to  permit  patents  to  issue  to  disturb  occupants. 

IV.  Section  2  of  the  act  of  18K0,  does  not  authorize  the 
issue  of  a  patent  for  several  reasons : 

1.  There  is  not  one  word  in  it  about  patents.  The  time 
for  issuing  patents  under  the  act  of  1804,  expired  March 
3, 1857.    It  was  not  revived  by  the  act  of  1880. 

2.  This  section  had  a  different  purpose.  It  confirms 
as  it  says  "legal  surveys,"  whieii  would  not  seem  to  re- 
quire it.  But  the  expression  ''lesal  surveys*'  was  de- 
signed to  exclude  surveys  made  in  conflict  witli  prior 
ones  under  the  act  of  1807.  This  section  confirmed  irreg- 
ular surveys,  or  surveys  with  imperfect  descriptions  for 
reasons: 

1.  One  was,  so  that  patents  previously  issued  on  them 
might  not  be  held  void. 

2.  Another  was  this ;  Tlie  act  of  February  IH,  J871 
no  Stat.  416)  ceded  the  "unsiirveycd  and  unsold  lands*' 
to  the  State  of  Oliio,  and  the  Legislature  granted  them 
to  the  Ohio  Agricultural  College.  That  institution  at 
one  time  attempted  to  clnim,  (1.]  All  lands  covered  by 
defective  entries  or  surveys  now  loNt. 

(2.)  Also  lands  in  this  condition : — Surveys  were  often 
made  with  lines,  calling  for  a  fixed  distance,  but  in  fiict 
running  to  amarkM  tree  or  othermonument  at  a  greater 
distance.  In  this  way  the  surveys  actually  contained 
more  land  than  the  warrant  called  for.  Hut  the  Courts 
held  the  surveys  good  to  the  full  extent.  When  the 
marked  comer  trees  were  gone,  and  the  survey  lines 
were  run  by  distance  there  was  an  apf>arent  surplus. 
This  land  was  claimed  under  tlie  grant  to  the  College 
against  settlers. 

Congress  intended  to  validate  these  surveys.  This 
is  shown  by  the  fact  tliat  in  one  of  the  annual  reports  of 
the  Commissioner  of  the  (iioneral  Land  Office,  without 
full  knowledge  on  the  snbject,  there  was  an  apparent 
sanction  of  the  claim  that  patents  should  be  void,  for  the 
excess.  Congress  intended  to  protect  settlers  under  pat- 
ents, from  disturbance  on  su<^  claim. 

3.  So  surveys  had  been  made  and  not  returned  to  the 
General  Land  Office  within  the  time  required  in  some  of 
the  several  acts  prior  to  1857,  but  were  returned  there- 
after, and  before  March  3, 1857.    This  was  validated. 

V.  Another  question  Is  made  under  section  2,  of  the 
act  of  1880.  It  is  claimed  that  it  validates  '*all  legal  sur- 
veys returned  to  the  land  office,  on  or  before  March  8, 
1857,*'  and  that  this  means  the  office  of  the  Principal  Sur- 
veyor of  the  Virginia  Military  District  at  Chillicothe.  To 
this,  there  are  several  answers : 

1.  If  so,  this  does  not  authorize  the  issue  of  patents. 

2.  It  Is  shown  in  the  letter  in  sth  Copp*s  Land  Owner 
January  1882,  No.  10,  p.  168,  and  in  2,  Okio  Law  Joubnal, 
Sept.  8,  1881,j>.  49,  that  the  office  referred  to  is  the  G^en- 
eral  Land  Oflioe  at  Washington. 

3.  The  only  pretext  for  claiming  that  it  is  the  office  at 
Chillicothe  is  thst  in  this  section  **land  office"  is  not 
printed  with  a  capital  initial  letter  to  each  word.  This 
criticism  disappears  when  it  hi  known  that  this  section 
was  inserted  in  the  &|enate  with  capital  initial  letter^ 
"Land  Office,"  acid  the  mode  of  spelling  in  the  .  statJ 


ute  is  the  work  of  the  enrolling  clerk,  (Cong.  Rea  Vol.  10, 
2  Sees.  46  Cong.  May  20,  1882,  p.  8572.) 

The  Land  Office  at  Washington  is  referred  to  because 
the  date  of  March  3, 1857,  in  section  2,  corresponds  to  the 
date  fixed  in  the  act  of  March  3, 1855,  (10  Stat.  701)  and 
refers  to  the  returns  of  surveys,  and  the  place  of  returns 
required  by  that  and  prior  acts. 

vl.  The  ruin  to  be  wrought  if  patents  are  to  issue, 
shows  that  Congress  did  not  intend  to  authorize  it. 

In  the  Virginia  Militarv  District  there  are  130,000  acres 
of  land  unpatented,  (Dickey's  speech  Cong.  Rec.  Vol.  7, 
Part  5,  p.  338,  2nd  Sess.  45th  Cong.) 

1.  Of  this  probsbly  100,000  acres  have  been  entered  and 
surveyed  prior  to  1K57,  but  survevs  not  returned  to  the 
General  Land  Office.  These  lands  have  been  sold  often 
by  the  original  holders  of  the  entries  by  imperfect  evi- 
dences of  title,  many  of  them  never  recorded,  or  lost  also 
at  Judicial  and  tax  sales,  and  have  been  occupied  as 
homes  for  from  25  to  75  years,  witli  no  suspicion  of  dan- 
ger to  the  title.  If  patents  issue,  tlie  ocrcupants  cannot 
protect  their  rights  under  the  statute  of  limitation  of  21 
years,  because  the  Supreme  Court  lias  decided  that  tlie 
statute  does  not  run  until  the  patent  issues.  But  upon 
every  principle  of  justice  and  policy  a  possession  under 
color  of  title  should  be  protected  an  fully,  as  if  held  un- 
der an  entry  and  survey,  or  under  a  imtent.  The  entry 
and  survey  give  a  perfect,  full,  equitable  title,  and  the 
issue  of  a  patent  when  authorized  was  a  mere  formality. 

2.  Patents  have  been  improvidently  issued  on  surveys 
returned  since  March  3, 1857,  for  large  amounts  of  land. 
If  these  are  held  valid,  against  the  decision  of  Justice 
Matthews,  probably  40,000  acres  of  land  will  be  taken 
from  lionest  occupants  by  speculators  who  buy  in  "for  a 
song"  stale  claims  from  real  or  imaginary  heirs,  on 
which  to  prosecute  ejectments  against  the  rightful  own- 
ers and  occupants. 

3.  There  are  probably  30,000  acres  resting  on  entries 
alone.  The  owners  of  these  lands  may  be  disturbed  un- 
der the  act  of  1880. 

Congress  should  speedily  quiet  these  by  passing  the 
bill  recently  introduced  in  C'ongress  by  Hon.  J.  S.  Rob- 
inson of  Ohio,  or  by  providing  for  patents  directly  to 
the  occupants  under  color  of  title  for  twenty  one  years. 

The  Commissioner  of  the  General  Land  Office  rendered 
his  decision  as  follows: 

DEPARTMENT  OF  THE  INTERIOR, 
(jIkkkhal  LA^*l>  Oppick. 

Washikoton  D.  C,  May  i»,  1882. 

Jeremiah  Hall  Esq. 

C'IRCLEVILLE,  OhIO. 

Sir:— On  May  12, 1880 you  filed  in  this  office  an  ap- 

f plication  for  the  issue  of  a  patent  on  survoy  No.  12096  for 
50  acres  of  land  in  the  Vir^rinls  Military  District  in  Ohio ; 
you  also  transmitted  a  certified  copy  of  Virginia  military 
warrant  No.  r)84  for  200  nc-res  issued  in  the  name  of 
Aquilla  NorvlU.  a  scrgoant  in  the  Continental  line,  and 
also,  an  uncertified  paper  purporting  to  be  a  duplicate  of 
survey  No.  12096,  made  in  part  satisfaction  of  said 
warrant. 

On  October  1, 1880,  you  filed  proof  of  publication  of  no- 
tice of  the  loss  of  the  original  warrant  and  of  the  original 
survey. 

The  copy  of  survey  is  defective,  and  is  not  conclusive 
evidence  that  any  survey  was  made  as  alleged.  But  the 
defect  is  one  that  may  be  cured  by  the  production  of  the 
proper  evidence  of  the  existence  of  the  survey.  As  it  is 
desirable  to  reach  the  ultimate  merits  of  the  application 
made,  it  is  deemed  unnecessary  to  decide  what  is  such 
proper  evidence.  From  the  papers  before  me  it  would 
appear  that  the  survev  was  made  of  the  tract  described 
therein  on  Dec.  28, 1822,  and  recorded  in  the  Surveyor's 
office  January  27,  1823. 

I  assume  for  the  purposes  of  this  decision  that  the  sur- 
vey was  made  and  recorded  as  alleged. 

Attached  to  the  copy  of  survey  is  a  certificate  from  E, 
P.  Hendrick,  Surveyor  of  the  military  district,  dated 
Dec  27,  1875,  stating  that  warrant  No.  584  on  which  sur- 
vev No.  12096,  for  150  acres  was  made,  had  not  beensatis- 

lie'd  at  that  date. 

The  act  of  Congress  of  May  23,  1804  (1  Stat.  274)  pro- 
vided that  parties  entitled  to  bounty  lands  in  the  reserved 
territory  should  complete  their  locations  within  three 
years  ftom  the  dat«  of  the  act  and  return  their  surveys 
and  file  the  original  warrants  or  certified  copies  thereof 
in  the  Department  of  War  within  five  years  from  the 
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date  of  the  act.  The  parties  should  then  be  entitled  to 
receive  patents  for  the  lands  so  located.  If  the  sarveTs 
were  not  returned  to  the  Secretary  of  War  within  tne 
time  and  times  prescribed  by  the  act,  the  land  should  be 
released  from  any  claims  for  tiounty  lands  and  should 
thereafter  be  disposed  of  as  public  lands  of  the  United 
States. 

The  effect  of  this  act  was  to  require  a  completed  location 
to  be  made  within  tbree  years  and  a  survey  and  return 
thereof;  together  with  the  original  or  certified  copy  of 
the  warrant  on  which  they  were  founded  to  the  Depart- 
ment of  War,  within  five  years  from  the  passage  of  the 
act.  The  acts  were  conditions  precedent  to  the  acquire- 
ment of  the  rigrlit  to  receive  patents.  It  is  unnecessary 
to  cite  authorities  to  show  that  conditions  precedent 
must  be  strictly  performed.  By  a  positive  provision  of 
this  act,  all  lands  not  effectually  approprittted  within  the 
prescribed  times  were  thereafter  to  oecome  released  from 
all  claims  for  bounty  lands  by  virtue  of  any  location  and 
survey  not  thus  completed  and  returned  and  were  to  be- 
come the  property  of  the  United  States,  to  be  disposed  of 
as  other  public  lands;  free  from  any  trust  in  favor  of 
the  soldiers  of  Virgins  on  continental  establishment. 
(Fnssel  v.  Hughes,  U.  8.  Circuit  Court  N.  D.  Ohio, 
Sept.  1881.) 

The  survey  required  *'was  not  the  mere  circumstance 
that  a  chain  liad  followed  a  compass  around  a  particular 

Eiece  of  land,*'  (Jackson  «;.  ClarJc  1  Pet.  72^.)  It  must 
ave  been  returned  together  with  the  warrant,  in  the 
manner  within  the  times,  and  to  the  officer  designated. 
At  the  date  of  the  act,  the  Secretary  of  War  was  charged 
with  executive  duties  appertaining  to  grants  of  land  for 
military  services. 

These  duties  were  subsequently  transferred  to,  and  de- 
volved upon  the  Commissioner  of  the  General  Land 
Office. 

The  returns  that  by  the  act  of  1804  were  to  be  made  to 
the  Secretary  of  War,  then  becsme  returnable  to  the 
Commissioner  of  the  General  Liand  Office. 

The  provisions  of  the  act  of  1804,  were  continued  by 
subsequent  enactments  until  finally  by  the  act  of  March 
8, 1855  (10  Stat.  701)  a  further  time  of  two  years  was  al- 
lowed to  make  the  return  of  surveys  and  warrants  to  the 
General  Land  Office.  The  effect  of  this  act  was  to  extend 
to  March  3, 1857,  the  limitation  of  tiie  time  in  which  sur- 
ve3rs  and  warrants  could  be  returned  to  the  proper  office 
and  patents  be  iSHued  thereon.  All  lands  not  then  and 
thus  effectively  appropriated  reverted  to  the  public  do- 
main from  ana  after  said  March  3,  1857,  and  no  patents 
could  issue  on*  surveys  based  on  military  warrants  and 
returned  to  the  General  Land  Office  after  that  date. 

The  provisions  of  the  act  of  1804,  were  therefore,  ex- 
tended to  March  3, 1857 ;  when  all  rights  thereunto  finally 
ceased  and  terminated  and  the  unappropriated  lands  be- 
came public  lands  of  the  United  States. 

On  February  18,  1871  (16  Stat.  416)  t4ie  lands  remaining 
unsurvcyed  and  unsold  in  the  Viivinia  Military  District 
in  Ohio,  were  ceded  to  the  State  of  Ohir>,  reserving  cer- 
tain pre-emption  rights  to  actual  settlera. 

On  May  27, 1880  (31  Stat.  105)  Congress  passed  an  act 
construing  the  act  of  1871,  as  ceding  to  the  State  of  Ohio, 
only  such  lands  as  were  unappropriated  and  not  included 
in  any  survey  or  entry  fouuded  on  military  warrants  up- 
on continental  establishment. 

The  i2nd  section  of  this  act  declared  valid  all  legal  sur- 
veys returned  to  the  land  office  on  or  before  March  3, 
1857,  on  entries  made  on  or  before  January  1,  1852, 
founded  on  unsatisfied  Virginia  Continental  warrants. 

The  3rd  section  provided  that  parties  entitled  to  bounty 
lands  which  had  been  entered  withip  the  Virginia  Mili- 
tary District  in  Ohio  on  or  before  January  I,  1853,  for 
satisfying  legal  bounties  to  Virginia  soldiers  on  contin- 
ental establishment  should  be  allowed  three  years  to 
make  and  return  their  surveys  for  record  to  the  office  of 
the  principal  surveyor  of  said  district  and  might  file  their 
plats  and  certificates,  warrants,  or  certified  copies  of 
warrants  at  the  General  Land  Office  and  receive  patent 
for  the  same.  The  1st  section  of  this  act  limited  the 
cession  of  the  State  of  Ohio,  of  the  reverted  lands  to 
such  as  had  not  been  surveyed  or  entered.  The  effect  of 
this  section  was  to  l^ave  the  lands  that  had  been  surveyed 
or  entered  in  the  same  position  in  which  they  'remained 
after  Mansh  3, 1857,  ana  prior  to  Feb.  18,  1871,  in  other 
words  not  to  disturb  titles  that  had  grown  up  under  sur- 
veys and  entries  made  many  years  Mfore  but  which  had 
never  been  consummated  into  patent.  The  reason  for 
this  is  obvious.    The  method  of  acquiring  the  legal  title 


to  bounty  lands  under  the  act  of  1804,  and  the  several  ex- 
tensions thereof  wss  for  the  party  in  interest  to  make  an 
entry  by  virtue  of  the  warrant,  in  the  proper  book  of  en- 
tries in  the  office  of  the  principal  surveyor  of  the  military 
district. 

Then  the  party  procured  a  survey  to  be  made  of  the 
land  so  selected  in  satisfaction  of  the  warrant,  which  sur- 
vey was  recorded  in  the  surveyor's  office.  This  original 
survey,  and  the  original  or  a  certified  copy  of  the  warrant 
was  to  be  then  filea  in  the  General  Land  Office  whereup- 
on patent  would  issue.  As  soon  as  the  lands  were  en- 
tered in  the  Surveyor's  office  they  became  taxable  under 
State  laws  without  reeard  to  the  issue  of  patent,  and  the 
equitable  titles  created  by  entries  were  suoject  to  assign- 
ment and  inheritance.  Many  years  frequently  passed 
before  the  further  proceedings  essential  to  the  procure- 
ment of  patent  were  had.  and  in  many  instances  such 
proceedings  were  not  haa  within  the  statutory  period. 

( Qmduded  next  week,) 


^iX^iyt  of  ^ecidioi4^. 


MASSACHUSETTS. 


{Supreme  Judicial  Court.) 

Swan  v.  Mamchebter  A  Lawbxkcb  R.  R.    March  22; 

1882. 

Odrrier—IHghte  of  Pnueenger  on  BaUroad  who  koM  not 
purchased  a  Ixcket.^The  defendant  railroad  advertised  to 
make  a  discount  of  fifteen  cents  for  the  Journey  fkt>m 
Derry,  N.  H.,  to  Lawrence,  Mass., to  those  procuring 
tickets,  the  fare  otherwise  being  sixty-five  cents.  The 
plaintiff,  intending  to  make  the  jonrnev,  arrived  at  the 
station  before  the  arrival  of  the  train,  but  after  the  ad- 
vertised time  of  its  arrival  and  departure.  The  ticket 
seller  had  been  in  his  office  until  the  regular  time  for  the 
departure  of  the  train,  but  had  then  left  it  to  assist  in 
handling  the  baggage.  Being  unable  to  procure  a  ticket, 
theplaintiffoffered  topay  fifty  cents  on  the  train,  but 
refused  to  pay  more,  and  was  ejected  from  the  train  at 
Windham.  At  Windham,  before  the  departure  of  the 
train,  plaintiff  asked  at  the  ticket-office  for  a  ticket  to 
Lawrence,and  had  paid  the  money  therefor  ;  but,  upon 
the  conductor's  staung  the^f acts  to  the  ticket  agent,  and 
requesting  him  not  to  sell  plaintiff  a  ticket  to  go  on  that 
train,  the  agent  refused  to  let  plaintiff  have  a  ticket,  and 
offered  him  back  his  money,  which,  however,  the  latter 
declined  to  take.  In  an  action  of  tort  against  the  rail- 
road,-—Iff  fcf,  that  the  exclusion  of  the  plidnttff  from  the 
train  was  justified,  as  a  reasonable  opportunity  had  'been 
afforded  him  to  procure  a  ticket,  and  he  could  not  claim 
that  the  ticket  office  should  be  open  after  the  time  for  the 
arrival  of  the  train.  Held,  also,  that  the  refusal  to  sell 
him  a  ticket  at  Windham  to  go  on  that  train  was  Justified, 
as  the  Journeyfor  which  he  desired  to  purchase  a  ticket, 
viz:  from  windham  to  Lawrence,  was  part  of  the  original 
Journey  which  he  impliedly  contracted  for.  which  con- 
tract he  had  violated,  and  was  persisting  in  the  violation 
of. 


♦  »  » 


WISCONSIN. 


{Supreme   Omrt) 


MiLBB  V.  Ogdrn  and  anothbr.     April  5, 1882. 

Fartn€r8hip--Prine^l>al  and  Agent^h  R.  held  for  col- 
lection a  book  account  and  also  a  note  and  mortgage 
against  O.  individually,  and  claims  against  O.  ana  an- 
other as  partners;  and  O.  paid  R.  a  sum  in  excess  of  said 
book  account,  to  be  applied  on  his  individual  indebted- 
ness, without  farther  direction.  Hdd,  tliat  R.  wss 
bound  to  apply  the  whole  of  said  pavment  to  O.'s  individ- 
ual debts  then  existing,  and  could  not  divert  any  jpart 
thereof  to  the  payment  of  the  firm  debts,  or  of  an  indebt- 
edness to  be  thereafter  contracted  by  O. 

2.  Where  an  agent,  without  authority,  aooepts  a  dasd 
of  land  to  his  principal  as  a  payment  on  a  debt  doe  the 
principal,  a  retention  by  the  latter  of  the  title  is  a  xatill- 
cation  of  the  act. 
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8.  ETen  where  a  creditor,  who  holdji  hie  debtor  'e  note 
and  mortnge,  hea  become  boand  to  pay  for  legal  aer- 
vioea  rendered  by  the  debtor,  the  value  of  such  eervicea 
cannot  be  set  up  aa  a  pajpnentf  in  an  action  upon  the  ae- 
curitlea,  without  proof  of  an  expreea  affreement,  made 
by  the  creditor  or  with  hie  authority,  tnat  the  eervicea 
sDould  be  treated  aa  a  payment. 


JJBWXLL  V.  Chicaoo,  St.  P.  A  M.  Ry.  Co.    April  5, 1882. 

Baaroad  aeeident'-Negiiaence—l.  One  who  paaaed  out 
of  a  railway  car  and  got  upon  the  platform  thereof,  and 
attempted  to  stop  or  jump  from  the  car  while  it  waa  in 
motion,  cannot  recover  for  Injuriea  euffered  in  conae- 

3uence  thereof,  even  though  ho  had  reached  hia  place  of 
eatination,  and  the  train,  whi6h  had  previoualy  stopped 
to  permit  passensera  to  alight,  had  not  so  stopped  for  a 
reasonable  length  of  time. 

2.  Upon  the  admitted  facta,  and  thoae  shown  by  un- 
disputed evidence  in  this  case,  this  court  holds  that  the 
court  below  erred  in  not  setting  aside  special  tlndinga  of 
the  jury  to  the  effect  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  and  granting  a  new  trial, 
though  there  waa  also  a  general  verdict  In  plaintiff's 
favor. 


YoUNO  A  Co.  V.  CooP£R.    April  25, 1882. 

Fyaudr-^Qmtraet—On^  C,  a  menilier  of  the  firm  of  C.  «t 
Co.,  went  to  Chicago,  and  arranged  with  Y.  A  Co.  to  pur- 
chase atock  for  them,  and  draw  on  them  for  the  neces- 
sary advances.  C.  then  returned  to  thla  state,  drew  a 
draft  on  Y.  A  Co.  for  92,000,  and  wrote  to  them  that  he 
had  purehaaed  125  hogs,  and  would  have  200  by  Saturday 
night.  Upon  these  representations  the  draft  was  paid. 
0.  A  Co.  then  sold  the  hogs  to  other  parties.  Held,  that 
an  attachment  against  the  property  of  C.  A  Co.,  upon  the 
ground  that  the  debt  waa  fraudulently  contracted, 
would  be  auatained. 


SUPREME  COURT  RECORD. 


[New 


tiled  since  last  report,  up  to  BCay  80, 1882.] 


1172.  John  A.  Long,  executor  v.  Thomas 
White.  Error  to  the  District  Court  of  Geaugii 
County.  Durfee  &  Stephenson  for  plaintifi';  D. 
W.  Canfield  and  N.  H.  Bostwick  for  defendant. 

1173.  John  Spitler  v.  Adam  Heeter  et  al.  Er- 
ror the  District  Court  of  Montgomery  County. 
J.  A.  McMahon  and  Pfoutz  &  Hartranft  for 
plaintifi;    George  W.  Houk  for  defendants. 

1174.  Pittsburgh,  Cincinnati  &  St.  Louis 
Railway  Co.  v.  George  Leathley.  Error  to  the 
District  Court  of  Clarke  County.  Charles  Dar- 
lington for  plaintiff. 

1175.  Pittsburgh,  Cincinnati  &  St.  Louis 
Railway  Co.  v.  John  W.  Hedges  Error  to  the 
District  Court  of  Greene  County.  Charles  Dar- 
lington for  plaintiff. 

1176.  Pittsbureh,  Cincinnati  &  St.  Louis 
Railway  Co.  v.  J.  W.  Hayner  et  al.  Error  to  the 
District  Court  of  Warren  County.  Charles 
Darlington  for  plaintiff. 

^  1177.  United  States  Home  and  Dower  Asso- 
ciation v.  Jacob  W.  Reams  etal.  Error  to  the 
District  Court  of  Hamilton  County.  Samuel  T. 
Crawford  for  plaintiff. 

1178.  Herman  Eckel,  administrator,  v.  Jo- 
seph Renner,  administrator.  Error  to  the  Dis- 
trict Court  of  Hamilton  County.  Goes  &  Peck 
for  plaintiff 

1179.  Thomas  W.  Sanderson  v,  Laura  Gil- 
more  et.  al.  Error  to  the  District  Court  of  Ma- 
honing County.    Sanderson  &  Evans  for  plaint- 


iff; Jones  &  Murray  and  S.  W.  Dana  for  defend- 
ants. 

1180.  John  H.  Longbrake  et  al  v.  Anna  R. 
Longbrake  et  al.  Error  to  the  District  Court  of 
Logan  County.   Kernan  &  Kernan  for  plaintifib. 

1181.  Daniel  Catoir  v.  M.  G.  Waterson, 
Treasurer.  Error — Reserved  in  the  District 
Court  of  Cuyahoga  County.  L.  A.  Russell  and 
Foran  &  Dawley  for  plaintiff;  C.  M.  Stone  for 
defendant. 

1182.  Samuel  Pritz  v.  John  B.  Drake  et  al. 
Error  to  the  District  Court  of  Hamilton  County. 
Long,  Kramer  &  Kramer  for  plaintiff;  Cham- 
pion &  Williams  for  defendants. 

1183.  H.  C.  Rutter,  Sup't,  et  al  v.  Ohio  ex 
rel  James  Gatrel.  Error  to  the  District  Court  of 
Franklin  County.  J.  T.  Holmes  and  Attorney 
General  Nash  for  plaintiff} ;  Bolin  &  Grigsby 
for  defendant. 

1184.  Adam  P.  Vance  et  al  c,  A.  R.  Baker  et 
al.  Error  to  the  District  Court  of  Champaign 
County.    John  S.  Leedom  for  plaintiffs. 

1185.  Day,  Williams  &  Co.  v.  New  York, 
Pennsylvania  &  Ohio  Railway  Company.  Error 
to  the  District  Court  of  Portage  County.  Nor- 
ris  &  Howdon  and  W.  W.  Boynton  for  plaint- 
iffs ;  Adams  &  Russell  and  M.  Stuart  for  aefend- 
ant. 

1186.  Francis  L.  Stone  v.  Wesley  A.  Strong, 
administrator,  et  al.  Error  to  the  District  Court 
of  Hardin  Countv.  Stillings  &  Allen  for 
plaintiff;  Strong  &  Strong  for  defendants. 

1187.  Conrad  Bridenbaugh  et  al  v.  William 
E.  King.  Error  to  the  District  Court  of  Har- 
din County.  Stillings  &  Allen  and  W.  H.  West 
for  plaintiffs;  F.  C.  &  J.  W.  Daugherty  forde- 
fenaant. 

1188.  I.  W.  Martin  et  al  v.  Isaac  Bolenbaugh 
et  nl.  Error  to  the  District  Court  of  Hardin 
County.  Stillings  &  Allen  and  Jumes  Watt  for 
plaintiffij;  F.  C.  &.  J.  W.  baugherty  for  defend- 
ants. 

1189.  George  W.  Plumb  et  al  v.  James  Dee. 
Error  to  the  District  Court  of  Hamilton  County. 
C.  H.  Blackburn  for  plaintiff. 

1190.  Anderson  J.  Young  v.  T.  J.  Brown, 
Eager  &  Co.  Error  to  the  District  Court  of  Put- 
nam County.  Long  &  Long  and  Swan  &  Bar- 
ton and  H.  S.  McCTure  for  plaintiffs. 

1191.  Ohio  ex  rel  Attorney  General  v.  The 
Pioneer  Live  Stock  Co.  Quo  warranto.  General 
Nash  for  plaintiff;  Geo.  M.  Eichelberger  and  R. 
C.  Fulton  for  defendant. 

1192.  Harvey  &  Ulrey  v.  Nathaniel  Webb. 
Error  to  the  District  Court  of  Darke  County. 
Anderson  &  Chenoweth  and  H.  M  Cole  for 
plaintiffs;  Knox  &  Sater  for  defendants. 

1193.  Wm.  Hanselman  v.  Mary  A.  Ozias. 
Error  to  the  District  Court  of  Darke  County. 
Anderc^on  &  Chenoweth  and  Reffcl,  Otwell  & 
Clark  for  plaintiff. 

1194.  The  Pennsylvania  Co.  v,  Theodore  B. 
Hine.  Error  reserved  in  the  District  Court  of 
Lucas  County.  Rush  Taggert  for  plaintiff;  Lee, 
Brown  &  Lee  for  defendant. 
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1195.  Jefferson  National  Bank  of  Steuben- 
ville  V.  John  B.  Purcell.  Error  to  the  District 
Court  of  Hamilton  County.  King,  Thompson 
&  Maxwell  for  plaintiff;  Mannix  &  Cosgrove  for 
defendant. 

1196.  isadore  M.  Loeser  et  al  v.  Edward 
Humphrey.  Error  to  the  District  Court  of  Cuy- 
ahoga County.  Peter  Zucker,  J.  E.  IngersoU 
and  J.  W.  Heisley  for  plaintiffs ;  E.  J.  Blandin 
for  defendant. 

1197.  Sarah  H.  Gilbert  v.  Almon  B.  Carlton, 
administrator.    Error  to  the  District  Court  of 
Geauga  County.    Durfee  &  Stepenton  for  plaint-' 
iff. 

1198.  Peter  P.  Lowe  v.  Samu6l  J.  Redgate 
et  al.  Error  to  the  District  Court  of  Montgom- 
ery County.  Young  &  Young  for  plaintiff; 
ladings  &  Iddings  for  defendants. 


♦  >  ♦ 
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Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Gbo.  W.  McIlvaine,  Hon.  Nicholas  Long  worth 
Judges. 

Tuesday,  May  30,  1882. 

1087.    McHugh  r.  8tat<».    Error  to  tlic  C>>iirt  of  Common  PIciim  uf  Ilniii. 
Iltoo  County. 
LoifowoHTH.  J.    IMd: 

1.  Section!  72G7  to  7/75  iniiunive,  uf  the  ItoviMrl  HtHtutcM,  urc  not  rciwAlctl 
by  tbe  act  of  March  2ytli,  1881,  (78  O.  L.  HO),  iu  n-fin^t  to  en.imnvHnK 
Jorlen  in  cHpital  caticii,  or  affected  otherwifw  tlmn  iu  MulmtitiitinK  the 
wheel,  therein  iiruvidcd  fur,  iu  place  t»f  the  box  from  Mhlrli  the  nanicM  of 
elector*  Khali  be  drawn  fur  Jury  wrvlce. 

2.  A  perHon  summoned  an  a  Juror  who  Htati^t  uiHtn  hiN  ruir  tlirv  that  he 
has  formed  or  cxprtMMd  an  opinion,  touchiuff  the  guilt  or  inuoc<  nee  of 
the  accuMd  in  jir/mn/dcM  incompetent,  and  »uch  priuin  facie  inromiK'tcncy 
i«  not  removed  until  it  hB«  bi«n  made  to  appear  that  hucIi  opinion  witrt 
formed  from  reading  more  ncwnpaiier  atatementii,  comronuicationii,  rcuu- 
mcntA  or  reports,  or  upon  rumor  or  hearsay,  and  nut  niK»n  convermitiunN 
with  witnexscss  of  the  transactions,  or  reading  reports  of  their  tciitiniony, 
or  hearing  them  testify,  and  that,  notwithstoudii)g  such  previously  Ibrmetl 
or  expressed  opinion,  the  Juror  is  able  to  rondor  an  impartial  venllt-t  upon 
the  law  and  the  OTidence. 

(rraxier  r.  State,  21  O.  8.,  .V.l,  followed  aud  approved.) 
Judgment  reversed. 

17.    John  A.  (.'«ian  r.  William  J.  Flag.      Error  to  the  Dlstrii-t  C'ourt  of 
Scioto  County. 
MclLVAiNK,    J.     Held: 

1.  A  survey,  eqibracing  sixteen  hundred  aud  eighty -two  acres,  uu  an 
«ntry  of  lauds  in  the  Virginia  Military  District  made  on  a  warrant  for 
Are  hundred  acres,  is,  by  reason  of  such  excess^  fraudulent  as  against  the 
Oovernmeut  of  the  United  States,  and  vests  in  the  owner  of  the  war- 
rant no  estate  or  interest  in  the  land,  which  the  goTemnieut  of  the  United 
SUtes,  on  principles  of  equity,  is  bound  to  protect  by  Issuing  a  |Mitcnt 
for  the  whole  or  any  part  of  the  survey. 

2.  Whether  the  act  of  Congress  of  February  18, 1871,  granting  to  tlie 
SUte  of  Ohio,  lands  in  the  Virginia  Military  District  *•  remaining  unsur- 
▼eyed,"  passed  title  to  lands  covered  by  a  previoas  survey  voidable  on  ac- 
count of  excess  in  the  quantity  of  land  embraoed,  qmere  t  But,  if  It  did 
not,  tbe  title  to  such  land  sold  by  the  Ohio  Agricultural  and  Mechanical 
College,  grantee  of  the  State  of  Ohio,  to  a  purchaser  for  a  valuable  consid- 
eration, was  ratified  and  confirmed  to  such  purchaser,  by  the  4th  section 
4>t  tbe  act  of  May  27, 1880. 

Judgment  afflnnod. 

Whim,  J.,  not  concurring  In  the  second  proposition,  being  of  opinion 


that  th««  right  uf  such  purrhaser  dejiendrt  mi  th«  rtmstrvctioo  of  the  act  ef 
1K71  unam<cte<l  by  thi*  act  uf  IHWI. 
LoxuwoBTU,  J.,  did  nut  sit  in  this  ranr. 

lOU.  The  Menclwuts*  National  Bank  uf  Lonisvlllo  p.  John  MeLeod,  Be. 
ceiver.    Error  to  the  District  Court  of  Hamilton  County. 

Joiixaosr,  J. 

In  a  suit  in  chaucery  ]>cndiug  iu  a  Kenturky  Court,  wbeirin  the  tim- 
t(«suf  an  insolvent  railruail  cor]ioration  sought  to  enforce  their  rights 
under  certaiu  mortgages  of  the  mad  and  its  equipment,  tbe  eonditions 
of  which  ha«l  licou  broken,  an  application  was  made  fur  the  appoiataeat 
of  a  ruc<*iver  to  take  charge  of  and  operate  the  road. 

Pending  this  upplicatiun,  certain  rolling-stock  oorcrcd  by  the  moctgagBi 
was  tcmiMirarily  iu  Ohio,  and  while  here  was  seised  in  attachmcBt  by  aa 
unsecured  Kentucky  creditor.  Tlie  entire  proiierty  was  insufllcient  to 
l>ay  the  debts  hccureil  by  the  niortgagt*N,  or  to  earn  income  to  pay  the  in- 
tcnvt.  The  onlor  uf  the  court  apiiuiuting  the  receiver,  made  subaeqneat 
to  the  Keixure  in  attachment,  unlcniil  him  to  take  poMSCMJun  of  ail  tb» 
prujierty.  Including  that  scixed,  aud  authorixeil  him  to  sue  in  his  ova 
name  as  such  receiver,  whenever  n<*GesNary  to  perform  his  duties.  HcM; 
That  the  mortgages  cuvemi  the  rolling  stork,  though  temimrarily  hi 
this  state,  uud  tbe  receiver  might,  under  the  comity  betweeu  statea,  by  aa 
actiou  brought  in  this  state  in  his  own  name,  assert  his  right  to  tbe  poit- 
sessiou  thereof,  where  such  right  is  not  iu  conflict  with  the  rights  of  ow 
own  citixeuM,  nor  ngaiuHt  the  |K»licy  of  our  laws. 

Judgment  affirmed. 

15.    Kilbreth  r.  Bates.    Krn»r  to  the  8uiK>rior  Court  of  CHncianati. 
WuiTR,  J.     Hrhl  : 

1.  Under  the  charter  uf  the  Ohiu  Life  luMuranco  and  Trust  GDm|«ay, 
the  difcunnting  uf  a  bill  uf  excliaugi^  at  a  higher  rate  of  interest  than 
allowed  by  the  charter,  reudenil  such  bill  void  in  the  hands  of  the 
pany .    Bank  of  Cliillitothe  r.  Hwayne,  (8  Ohio,  257)  followed. 

2.  Tbe  effect  «if  the  elauM'  in  the  charter  declaring  its  furfeitaia, 
not  to  validate,  iu  wliuJe  ur  in  i>art,  an  iuNtniment  that  would,  ia  the  ab- 
sence of  such  clause,  have  }»eeu  invalhl ;  but  to  enforce  upon  tlie  ocMapaav 
additional  motives  fur  observing  in  the  management  of  ita  boaiaea  tbe 
requin'ments<if  its  charier. 

J  udgmen  t  affl  nuetl . 

77.  Alfreil  11.  Lukeus,  et  al.,  r.  i'atharine  Lukens.  Error  to  the  Di^ 
trict  Court  of  Krankliu  (!uunty.  Jmlgment  modified  so  aa  to  a^jadge 
that  the  cunveyancc  to  Welling  and  from  him  to*  Mary  E.  Lnkeoa  is  In- 
valid UK  rcMiK'ctN  the  Judgment  of  Catharine  Lukens.  Theit>  will  be  a« 
further  reiiort. 

MOTION  DOCKET. 
HU.    The    8tatc   of  Ohio,    on   relation  of  Daniel  Both  v.  Frederick 
Hii>p,  Probate  Judgi;  of  Crawfurd  County.    Mandamus. 
Okky,  C.  J. 

1.  The  constitutionality  of  a  statute  doiwnds  upon  its  operation  aad 
effect  and  not  upon  the  form  it  may  be  made  to  assume. 

2.  A  license  is  iicruiission  grunted  by  sonte  competent  anthoritj  t» 
do  an  act  which,  without  such  iiormission,  would  be  illegal. 

3.  The  act  of  April  r>,  1882,  entitled  "An  act  more  eOectoaUy  to  pro- 
vide against  the  evils  resulting  from  the  traffic  in  intoxicating  Uqaon,'* 
(70  Ohio  Laws,  6C),  which  requires  every  person  engaged  or  eagagiag  ia 
such  traffic  to  pay  a  specified  sum  of  money  annually  and  execute  a  bond 
us  therein  required,  and  also  provides  that  **  «Tery  pereon  who  ■!«»«  ea- 
gage  or  continue  in  such  traffic,  without  having  executed  the  bond  •  e  • 
or  after  his  bond  shall  have  been  adjudged  forfeited  e  e  a  «i>«n  ^ 
dc(>nied  guilty  of  a  mis«Ienieanor,'*  is  in  Its  operation  and  effect  a 
within  the  inhibition  of  the  section  of  the  constitution  which 
that  "no  license  to  traffic  in  intoxicaUng  Uqnon  shall  henaOBr  be 
granted  in  this  state,"  and  is,  therefore,  void. 

Writ  ri'ftified. 

JoHMMM,  J.,  dissonts  fh>m  the  3d  point  of  the  ■yllabaa. 

No.  79.  The  Bute  of  Ohio  on  relation  of  Daniel  Botb  e.  WHttaa 
Biblot,  Treasurer  of  Crawford  County.  Mandamna.  Writ  nAiaad  on 
the  ground  sUted  in  The  SUte,  on  relation, «.  Hipp. 

85.    Qrafton  Iron  Co.  v.  Patrick  Martin.    Motion  for  oonditlonnl 
of  revivor  in  No.  6(»of  the  General  Docket. 
Motion  granted. 
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CONSTITUTIONAL  LAW— WHAT  IS  LI- 
CENSE?—"THE  POND  LAW." 


SUPREME  COURT  OP  OHIO. 


The  State  v.  Hipp. 


1.  The  conttltDtfonallty  of  a  ttatnta  depends  upon  Ita  operAtiom  and 
effBct  and  not  upon  the  forn  It  may  bo  made  to  aMume. 

2.  A  Uceneo  It  permission  grknted  by  some  competent  authority  to 
do  an  act  which,  wlthoat  snch  permission,  woald  be  illegal. 

3.  T)m!  act  of  April  5, 1882,  entitled  **An  act  more  elToctttally  to  pro- 
▼ido  againrt  the  evils  resnlting  from  the  traffic  in  Intoxicating  liquors," 
(79  Ohio  Laws,  66),  which  requires  every  person  engaged  or  engaging  in 
such  traffic  to  pay  a  specified  sum  of  money  annually  and  execute  a  bond 
as  therein  required,  and  also  provides  that  **  every  person  who  shall  en- 
gage  or  continue  in  such  traffic,  without  having  executed  the  bond  o  ^  « 
or  after  his  bond  shall  have  boon  adjudged  forfeited  «  «  ^  shall  be 
deemed  guilty  of  a  nf^bdemeanor,**  is  in  its  operation  and  eflbct,  as  to 
the  traffic  not  already  prohibited,  a  license,  within  the  Inliibition  of  the 
section  of  the  constitution  which  provides  that  '*  no  license  to  traffic 
in  intoxicating  liquors  shall  hereafter  bo  granted  in  this  state,"  and  Is, 
therefore,  void. 

Mandamus. 

Daniel  Roth  filed  in  this  court  a  petition  set- 
ting forth  that  he  is  enea^ed  in  the  traffic  in 
intoxicating  liquors  in  Gallon,  Crawford  County, 
Ohio,  Galion  being  a  city  with  a  population  of 
less  than  ten  thousand  inhabitants;  and  that  for 
the  purpose  of  complying  with  the  act  of  April 
5,  1882,  "more  effectually  to  provide  against 
the  evils  resulting  from  the  traffic  in  intoxicat- 
ing liquors"  (79  Ohio  Laws  66).  he  presented 
for  acceptance  to  Hon.  Frederick  Hipp,  Probate 
Judge  of  Clrawford  county,  his,  said  Roth's  bond 
as  a  dealer  in  intoxicating  liquors,  the  same  be- 
ing in  all  respects  such  a  bond  as  is  contem- 
plated in  said  act;  but  that  said  Hipp,  as^  such 
E rebate  judge,  refused  to  accept  or  approve  such 
ond,  on  the  sole  ground  that  the  statute  is 
unconstitutional.  Roth  also  filed  a  petition 
setting  forth  that,  having  procured  from  the 
Auditor  of  Crawford  county,  the  certificate  speci- 
fied in  the  act,  he  tendered  to  William  Riblet, 
Esq.,  Treasurer  of  that  county,  the  sum  of  two 
hundred  dollars,  as  required  by- the  act ;  but  that 
said  Riblet,  Treasurer  as  aroresaid,  refused  to 
receive  the  same  on  the  sole  ground  that  the  act 
is  unconstitutional.  In  each  case  a  writ  of  man- 
damus is  prayed  to  compel  the  officer  to  perform 
the  duty  required  of  him.  The  facts  are  admit- 
ted, and  if  the  act  is  valid,  a  peremptwy  writ  of 
mandamus  should  issue ;  but  if  the  act  is  void, 
the  writ  should  be  refused. 
The  act  is  as  follows : 

^'Section  1.  That  everf  person  engaged  in 
the  traffic  in  intoxicating  liquors  shall,  within 
thirty  days  after  the  taking  effect  of  this  act, 
and  in  the  first  week  of  May  in  each  succeeding 


year  thereafter,  and  every  person  hereafter  engag- 
ing in  such  traffic  shall,  before  engaging  therein, 
and  in  the  first  week  of  May  in  each  succeeding 
year  thereafter,  during  his  continuance  in  such 
traffic,  pay  into  the  treasury  of  the  proper 
county,  upon  the  certificate  of  the  county  audi  tor, 
as  follows,  to  wit :  When  his  place  of  business 
is  located  not  within  any  village  or  city,  nor 
within  one  mile  thereof,  9100;  when  within  a 
village  having  a  population  of  less  than  two 
thousand  by  the  next  preceding  federal  census, 
or  within  one  mile  thereof,  9150;  when  within 
any  other  village  or  citv  having  a  population  of 
less  than  ten  thousand  inhabitants,  or  within 
one  mile  thereof,  9200 ;  when  within  any  city 
of  the  second  class  having  a  population  of  ten 
thousand  inhabitants,  or  more,  or  within  two 
miles  thereof.  9250;  and  when  within  any  city 
of  the  first  class,  or  within  two  miles  tnereof, 
9300. 

''Sec.  2.  Every  person  engaged  in  such  traffic, 
and  every  person  hereafter  engaging  therein, 
shall,  at  tne  time  fixed  by  the  preceding  section 
for  making  said  first  payment  into  the  county 
treasury,  execute  to  tne  state  of  Ohio  his  penal 
bond  in  the  sum  of  one  thousand  dollars,  with 
at  least  two  sureties^  resident  of  the  caunty,  and 
each  owning  therein  freehold  estate,  not  exempt 
from  execution,  worth  at  least  double  the  amount 
of  the  bond  above  incumbrances,  which  bond 
shall  have  indorsed  thereon  a  pertinent  descrip- 
tion of  the  lot  or  premises  wherein  said  traffic 
is  or  shall  be  carried  on,  together  with  the  name  of 
its  owner;  and  the  sureties  thereon  shall  be  to 
the  acceptance  of  the  probate  judge  of  the  county, 
who  shall  keep  and  record  the  same,  together 
with  the  indorsement  thereon,  in  a  book  to  be 
by  him  kept  for  that  purpose,  which  bond  shall 
be  conditioned  for  the  faithful  performance  of 
all  and  singular  the  requirements  of  this  act, 
and  the  probate  judge  shall  Receive  in  each  case 
for  his  services  under  this  act,  to  be  paid  by  the 
person  giving  such  bond,  the  sum  of  two  dollars. 

''Sec.  3.  Every  person  who  shall  engage  or 
continue  in  the  traffic  of  intoxicating  liquors 
after  default  made  in  any  payment  in  the  first  sec- 
tion of  this  act  required,  shall  be  deemed  to  have 
broken  the  condition  of  his  bond,  and  an  action 
shall  lie  thereon  against  him  and  his  sureties  in 
the  court  of  common  pleas  for  double  the  amount 
of  such  default,  with  costs. 

"Sec.  4.  Every  person  who  shall  engage 
'  or  continue  in  such  traffic  without  having  exe- 
cuted the  bond  in  the  second  section  of  this  act 
required,  or  after  his  bond  shall  have  been  ad- 
judged to  be  forfeited,  as  in  the  preceding  sec- 
tion provided,  shall  be  deemed  guilty  of  a  mis- 
demeanor, upon  conviction  of  which,  he  shall 
be  fined  in  any  sum  not  exceeding  91,000  nor  less 
than  9500,  or  be  imprisoned  in  the  county  jail 
not  exceeding  one  year  nor  less  than  thirty 
days,  or  both,  in  the  discretion  of  the  court. 

"Sec  5.  Every  person  who  shall  sell  or 
furnish  intoxicating  liauors,  by  wholesale  or 
otherwise,  to  one  engaged,  or  who  shall  hereafter 
engage  in  such  triUfic,  in  violation  of  this  act. 
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shall  be  deemed  guilty  of  a  misdemeanor  cognis- 
able in  the  proper  court  of  the  county  in  which 
said  illegal  traffic  is  carried  on,  and,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not 
exceeding  1(2,000  nor  less  than  9200,  or  impris- 
oned in  the  county  jail  not  exceeding  one  year 
nor  less  than  thirty  days,  and  all  indebtedness 
and  evidences  thereof,  founded  upon  the  con- 
sideration of  such  sale,  or  furnishing  in  whole  or 
in  part,  shall  be  absolutely  void. 

"  Sec.  6.  Any  person,  company,  or  corpora- 
tion, who,  as  agent,  or  otherwise,  shall  sell,  or 
receive  orders  for,  in  this  state,  any  intoxicating 
liquors,  owned  by  any  person,  company,,  or  cor- 
poration out  of  this  state,  shall  be  considered  as 
engaged  in  the  traffic  in  intoxicating  liquors, 
within  the  meaning  of  this  act. 

'*  Sec.  7.  Every  assessor  of  personal  property 
in  this  state  shall,  when  he  lists  said  property 
for  taxation,  carefully  inquire  and  ascertain 
what  persons,  if  any,  are  at  the  time  of  his  so 
listing  said  property,  or  for  the  year  preceding 
that  time,  have  been  engaged  in  the  traffic  in 
intoxicating  liquors  in  his  district,  and  report 
the  same  to  the  auditor  of  his  county,  indicating 
clearly  the  locality  where  such  traffic  is  or  has 
been  so  carried  on,  and  the  auditor  of  state,  in 
preparing  his  forms  for  such  assessors,  shall 
include  therein  such  forms  as  will  enable  such 
assessor  to  make  such  return    with  accuracy. 

*'  Sec  8.  The  auditor  of  each  county  shall, 
as  soon  as  the  report  of  the  several  assesors 
(mentioned  in  the  preceding  section)  in  his 
county  in  each  year  shall  have  been  returned 
to  him,  make  an  accurate  list  of  all  the  persons 
in  his  county  engaged  in  the  traffic  in  intoxicat- 
ing liauors  within  nis  knowledge  thereof,  be  de- 
rived from  the  report  of  said  assessors,  or  from 
information  from  any  other  source  satisfactory 
to  him,  record  said  list  in  a  book,  to  be  by  the 
commissioners  of  his  county  provided  for  that 
purpose,  and  deliver  a  certified  copy  of  said  list 
to  tne  treasurer,  and  one  to  the  prosecuting  at- 
torney of  his  county;  and  the  county  auditor 
shall  receive  for  h  s  services,  under  this  sect  on, 
twenty-five  cents  for  each  name  contained  in 
said  list. 

^^'  Sec.  9.  All  prosecutions  for  offenses  under 
this  act,  in  all  counties  in  this  state  wherein 
the  probate  court  has,  by  law,  jurisdiction  of 
misaemeanors  concurrent  with  the  court  of  com- 
mon pleas,  shall  be  conducted  in  all  respects  in 
said  probate  court,  as  provided  in  chapter  nine 
of  title  two  of  part  three  of  the  revised  statutes 
of  Ohio. 

'*  Sec.  10.  In  no  prosecutions  for  crimes  and  of- 
fenses under  this  act,  in  the  court  of  common 
Sleas,  in  any  county  in  this  state,  shall  an  in- 
ictment  by  the  grand  jury  be  required;  but  in 
all  such  cases  brought  before  said  court,  the  pros- 
ecuting attorney  shall  immediately  file  with  said 
court  of  common  pleas  an  information  setting 
forth,  briefly  and  distinctly,  in  plain  and  or- 
dinary language,  the  charges  against  the*  accused 
Crson,  and  on  such  charge?  such  persons  shall 
tried  in  the  same  manner  as  provided  by  law 


for  the  trial  of  persons  charged  with  other 
crimes  and  offenses  on  indictment  in  said  court 
of  common  pleas;  but  such  informations  may  be 
amended  at  any  time  before  or  during  trial,  on 
such  terms  as  to  continuance  and  otherwise,  as 
said  court  may  direct. 

''Sec  11.  The  prosecuting  attorney  of  any 
county  shall  file  his  information  originally  in 
sa'd  court  of  common  pleas,  without  a  prelimin- 
ary hearing  before  an  exam  n  ng  court,  upon 
the  proper  affidav  ts  being  filed  therein,  ana  in 
like  manner  shall  file  his  nformation  upon  the 
transcript  of  a  cr  mi nal  cause  brought  for  any 
offense  under  the  .provisions  of  this  act  of  any 
justice  of  the  peace  or  mayor  of  any  vllage  or 
city,  which  shall  be  filed  in  sa  d  court  of 
common  pleas  within  ten  days  after  the  filing 
thereof,  by  such  just  ce  or  mayor. 

''Sec.  12.  The  prosecuting  attorney  shall  in- 
stitute civil  actions  on  all  such  bonds  given  un- 
der this  act  as  shall  have  become  forfe  ted,  for 
which,  as  well  as  for  all  fines  and  costs,  he  shall 
be  entitled  to  receive  as  fees  ten  per  cent,  of  all 
sums  by  him  collected  thereon  after  process  com- 
menced. 

"Seo.  13.  All  funds  paM  into  the  county  treas- 
ury under  the  provisions  of  this  act  shall  be 
credited  two-thirds  thereof  to  the  townships, 
villages,  and  cities  from  which  said  funds  were 
received,  and  shall  be  pa  d  to  such  townships. 
v.Uages,  and  cities  by  sa  d  treasurer  for  general 
expenses  of  such  corporat  ons  and  townships,  and 
the  remaining  one-th  rd  to  the  general  county 
fund,  except  the  assessment  placed  upon  the 
businessof  persons  who  have  no  fixed  place  of 
business  in  the  state,  wji«ch  sum  shall  oe  paid 
into  the  state  treasury,  upon  the  certificate  of 
the  auditor  of  state,  to  the  credit  of  the  general 
revenue  fund. 

"  Sec.  14.  For  the  purpose  of  paying  the  as- 
assessment  fixed  and  givmg  the  Dond  requ  red 
by  this  act,  and  for  no  other  purpose  thereunder, 
a  firm  or  corporation  may  be  treated  and  consid- 
ered as  one  person,  and  tne  use  and  sale  of  intox- 
icatingl'quor8,ingoodfa«th,for  purely  medicinal 
purposes,  oy  lawfully  authorized  physicians  in 
their  regular  practices,  or  of  pure  alcohol  for  me- 
chanical purposes,  or  of  other  intoxicating  liq- 
liors  by  druggists,  upon  a  written  order  or  pre- 
scription of  such  pbys  C'an  for  such  purposes, 
shaU  not  be  deemea  traffic  within  the  meaning 
of  this  act. 

"Sec  15.  Nothing  in  this  act  shall  operate  to 
repeal,  supercede,  or  impair  any  existing  statute 
or  any  provis  on  thereof :  nor  shall  anything  in 
this  act  be  construed  or  neld  to  authorise  or  li- 
cense in  any  way  the  sale  of  intoxicating  liq- 
uors. 

"Sec  16.  This  act  shall  take  effect  and  be  in 
force  from  and  after  the  first  day  of  l£ay,  1882." 

OXEY,  C.  J. 

The  question  in  this  case  is  whether  the  act 
of  April  6, 1882,  (79  Ohio  Laws,  66),  "  more  ef- 
fectually to  provide  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liouors,''  is  in 
conflict  or  in  harmony  with  Art.  lo,  §  9,  of  the 
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constitution  (schedule,  §  18),which  is  as  follows: 
"No  licen5H3   to  traffic  in  intoxicating  liquors 
shall  hereafter  be  granted  in  this  state,  but  the 
general  araembly  may,  by  law,  provide  against 
evils  resulting  therefrom."    In  the  decision  of 
causes  in  this  court,  the  most  important  and  del- 
icate duty  of  a   judge  is  the  determination  of 
such  a  question.      While  it  is  now  universally 
conceded  that  this  court  is  clothed  with  power 
and  imperatively  required  to  determine  that  an 
act  is  void,  if  it  is  in  conflict  with  the  constitu- 
tion, it  is  equally  well  settled  that  the  presump- 
tion is  in  favor  of  the  validity  of  every  act,  and 
that  no  judge  is  warranted  in  holding  a  statute 
to  be  in  conflict  with  the  constitution,  until  he 
has  given  to  the  question  of  its  validity  mo.st 
careful  consideration,  and   is  able  to  sliow  in 
what  respect  there  is  such  conflict,  and  that  it  is 
irreconcilable.     To  hold  a  legislative  enactment 
to  be  void,  where  it  is  not  plainly  in  conflict 
with  the  organic  law,  is  as  clearly  unwarranted 
as  to  circumvent  or  nullify  a  plain  constitutional 
inhibition  by  holding  that  the  identical  thing 
inhibiteil  may   be  done   under  another  name. 
Guided  by  these  principles,  we  have  bestowed, 
upon  the  question  oefore  us  that  care  which  its 
acknowledged  importance  demanded. 

At  common  law  the  traffic  in  intoxicating  liq- 
uors was   a    lawful  business.    See  remarks  of 
Boynton,  J.,  in  Baker  v.  Beckwith,  29  Ohio  St., 
314,  319 ;  Yaple,  J.,  in  Granger  v.  Knipper, 2  Su- 
perior Court  Rep.  480.    And  there  is  nothing  in 
the  federal  or  state  constitution  which  changes 
the  rule.     But    the    right  to  provide  against 
evils  resulting  from  the  traffic  in  intoxicating 
liquors  is  asserted  in  our  constitution  in  the 
words  already  Quoted.     The  origin  of  statutes 
licensing  the'  sale  of  liquors  is  found,  it  is  said, 
in  5  and  6  Edward  VI.   c.   26,   which   statute 
was  enacted  'more  than  three  centuries  ago.    5 
Reeves'  Hist.  Eng.  L.  36.     The   history  of  the 
legislation,  English  and    American,  upon  this 
subject,  is  very  instructive,  but  I  have  not  time 
or  space  to  enter  fully  upon  it  here.    It  is  suf- 
ficient for  the  present  purpose  to  show  the  con- 
dition of  the  law  upon  this  subject  at  the  time 
the  constitution  of  1851  was  adopted  by  the  con- 
vention which  framed  it.    The   act  of  1&31  (2 
Swan  &  Cr.  1426),  '*  granting  licenses  and  regu- 
lating taverns,"  was  then  in  force<  and  the  li- 
cense therein  provided  for  was  a  license  to  retail 
intoxicating  liquors  as  well  as  to  keep  a  tavern. 
Hirn  v.  The  State,  1  Ohio  St.,  15.    That  act  pro- 
vided how  application  should  be  made  to  the 
court  of  common   pleas  for  such  license,  what 
notice  of  the  application  should  be  given,  and 
what  evidence  might  be  offered  on  the  hearing 
of  the   application.     When    satisfied    that  the 
proper  notice  had  been  given, that  the  applicant 
was  a  person  of  good  moral  character,  tnat  he 
was  provided  with  suitable  accommodations,  that 
such  tavern  was  needed,  and  that  the  applicant 
was  a  suitable  person  to  keep  the  same,  tne  court 
was  authorized  to  grant  such  license  for  one  year. 
In  1847,  it  was  provided  that  the  word  '*  author- 
ized "  should  be  construed  to  mean  required^  and 


that  act  was  subsequently  repealed.  2  Curwen, 
1341,  §  10.  The  act  of '1831  further  provided, 
*'  that  the  court  granting  the  license  shall  fix  the 

Srice  thereof,  which  shall  not  be  more  than  fifty 
ollars  nor  less  than  five  dollars  per  annum,  hay- 
ing proper  regard  to  the  applicant's  situation  for 
business."  On  pnyment  into  the  treasury  of  the 
sum  fixed,  and  payment  of  a  fee  of  fift^  cents  to 
the  clerk  of  the  court  granting  the  license,  he 
issued  to  the  applicant  a  paper,  under  the  seal 
of  the  court,  called  a  license.  The  act  further 
provided,  "  that  if  any  person  shall  keep  a  tav- 
ern or  retail  spirituous  liquor,or  shall  vend  or  sell 
any  spirituous  liquors  of  any  kind  to  be  drank  at 
the  place  where  sold,  or  shall  vend  or  sell  such 
spirituous  liquors  by  less  quantity  than  one  quart 
without  being  duly  licensed  ns  keeper  of  such  tav- 
ern," he  shall  be  fined  not  exceeding  one  hundred 
doHafs  nor  less  than  five  dollars,  on  conviction 
upon  indictment.  And  it  was  further  provided, 
(2  S.  &  C.  1430),  that  if  such  tavern  keeper  per- 
mitted any  kind  of  rioting,  reveling,  intoxica- 
tion or  drunkenness  on  his  premises,  he  should 
be  indicted  and  fined,  and  his  license  should  be 
revoked.  The  act  of  1831  was  repealed,  so  far  as 
it  authorized  a  license  to  traffic  in  liquors,  by 
the  act  of  March- 12,  1851,  (Hirn  v.  The  State, 
supra),  and  in  the  absence  of  such  repeal  it 
would  have  been,  in  that  particular,  abrogated 
by  the  constitutional  provision  under  consider- 
ation. 

From  the  fact  that  the  frnmers  of  the  constitu- 
tion must  have  had  in  their  minds  the  license 
law  then  in  force,  it  is  argued  that  the  constitu- 
tional inhibition  under  consideration  is  directed 
against  licenses  so  granted  and  issued,  and  none 
other.  But  we  think  such  a  construction  of  the 
organic  law  wholly  inadmissible.  "  Particular 
cases  or  instances,"  said  Gholson,  J.,  in  Goshorn 
r.  Purcell,  11  Ohio  St.  641,  649,  "lead  to  the 
adoption  of  general  rules  or  principles.  Many  of 
the  general  rules  of  law  are  thus  deduced  from 
the  decision  of  particular  cases.  But  when  par- 
ticular instances  lead  to  the  adoption  of  a  gen- 
eral rule  in  the  shape  of  a  legislative  or  consti- 
tutional provision,  the  authorfty  for  the  rule 
has  no  such  limit.  The  rule  is  to  be  interpreted 
from  the  language  employed  in  its  enunciation, 
and  that  language,  when  clear  and  comprehen- 
sive, is  not  to  be  limited  in  view  of  the  partio»> 
ular  instances  which  may  be  supposed  to  have 
led  to  the  adoption  of  the  rule."  CleaHy,  this 
inhibition  of  the  constitution  applies  to  all  de- 

f>artments  of  the  government,  and  restrains  the 
egislature  from  granting  licenses  for  such  pur- 
pose, whatever  form  of  legislation  may  be 
adopted.  If  more  direct  authority  for  such  con- 
struction could  be  thought  necessary,  it  may  be 
found  in  The  People  v.  Thurber,  18  111.,  664.  It 
was  said  in  that  case,  "  the  law  itself  is  the  li- 
cense." Moreoveri  if  there  had  been  any  force 
rn  such,  objection,  it  would  have  been  suggested 
in  Youngblood  v.  Sexton,  32  Mich.,  406,  s.  c.  12, 
Albany  L.  Jour.  265 ;  2  Central  L.  Jour.,  700, 
where  the  whole  subject  was  elaborately  consid- 
ered. 
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We  come,  then,  to  consider  as  to  the  condi- 
tion of  the  law  on  April  5,  1882,  when  the  act 
under  consideration  was  passed.    At  that  time 
it  was  an  offense,  punishable  by  fine  or  impris- 
onment, to  sell  to  any  person  alcoholic  liquors  to 
be  drank  at  the  place  where  sold,  or  to  sell  in- 
toxicating liquors  of  any  kind  to  a  person  intox- 
icated or  in  the  habit  of  getting  intoxicated,  or 
to  a  minor  without  the  written  order  of  his  par- 
ent, guardian  or  family  physician  (77  Ohio  L. 
68),  or  to  sell  spirituous  liquors  on  Sunday,  ex- 
cept upon  the  written   prescription  of  a  prac- 
ticing physician    (78   Ohio    Laws,    126) ;   and 
there  weresomeother  restraints  upon  salesat  par- 
ticular places  (Rev.  Stat.,  §6945),  or  at  particular 
times.    (Rev.  Stat.  §  6948.)     But,  except  as  re- 
strained by  the  statutes  above  referred  to,  and 
valid  ordinances  of  municipal  corporations,  the 
traffic  was,  as    we  have  asea,  entirely  lawful. 
Hence,    at    the    time    the*   act    in    question 
was  passed,  it  was  clearly  lawful  to  sell  to  an 
adult  who  was  sober,  and  not  in  the  habit  of  be- 
coming intoxicated,  wine  manufactured  from  the 
pure  juice  of  the  grape  cultivated  in  this  state, 
or  beer,  ale  or  cider,  to  be  drank  at  the  place 
where  sold  or  elsewhere ;  it  was  lawful  to  sell  to 
such  person  any  sort  of  intoxicating  liquor,  in 
any  quantity,  where  such  liquor  was  not  to  be 
drank  at  the  place  where  sold ;  and  it  was  law- 
ful to  sell  liquor  of  any  sort,  in  any  quantity, 
even  to  a  minor,  if  he  produced  the  written  or- 
der of  his  parent,  guardian  or  family  physician. 
Undoubtealy,one  who  conducted  such  business  in 
a  lawful  manner  was  entitled,  under  the  law  as 
it  then  existed,  to  the  same  protection  which 
was  accorded  to  dealers  in  other  articles  of  per- 
sonal property :  the  state  law  required  that  he 
shoula  be  taxed,  in  addition  to  thesum  exacted  by 
the  general  government,  in  the  same  way  as  a  gro- 
cer or  like  dealer,  and  not  otherwise ;  and  he  was 
not  required  to  give  bond  or  pay  money  as  a  con- 
dition upon  which  he  might  deal  in  liquors. 
Whether  this  condition  cf  the  law  was  just'  or 
uniust,  wise  or  the  reverse,  is  not  a  matter  dubmit- 
tedf  for   our   consideration ;    nor  is   any    such 
question  submitted  to  us  in  determining  as  to 
tne  validity  of  the  statute  under  consideration. 
I  am  simply  stating  what  was  the  condition  of 
the  law  of  this  state  on  April  5,  1882,  and  in 
what  condition  it  would  have  remained,  if  the 
statute  enacted  on  that  day,  being  the  act  under 
consideration,  had  not  been  passed. 

The  act  of  April  5,  1882.  which  took  effect 
from  and  after  May  1,  1882,  provides,  among 
other  things,  that  each  person  engaged  in  the 
traffic  in  intoxicating  liquors  shall,within  thirty 
days  after  the  act  takes  effect,  and  each  person 
engaging  in  such  traffic  after  May  1,  1882,  shall, 
before  engaging  in  such  traffic,  execute  a  bona 
to  the  state,  to  be  approved  by  the  probate 
judge,  in  the  sum  of  one  thousand  dollars,  **  with 
at  least  two  sureties,  resident  of  the  county,  and 
each  owning  therein  freehold  estate,  not  exempt 
from  execution, worth  at  least  double  the  amount 
of  the  bond  above  incumbrances,"  *'  which  bond 
shall  be  conditioned  for  the  faithful  performance 


of  all  and  singular  the  requirements  of  this 
act."  And  at  the  time  the  bond  is  given,  and 
annually  thereafter  in  the  first  week  in  May, 
such  dealer  shall,  ''during  his  continuance  in 
such  traffic,  pay  into  the  treasury  of  the  proper 
county,  upon  the  certificate  of  the  county  aud- 
itor," not  less  than  one  hundred  dollars  nor  more 
than  three  hundred  dollars,  the  amount  being 
determined,  according  to  the  provisions  of  the 
act,  by  the  place  of  ousiness  of  the  dealer.  If 
the  dealer  giving  such  bond  fail  to  make  any 
such  payment,  he  shall  be  deemed  to  have  broken 
the  ^condition  of  his  bond,  in  an  action  to  be 
brought  thereon  in  the  court  of  common  pleas. 
If  a  person  engage  or  continue  in  such  traffic 
after  his  bond  (hall  thus  have  been  adjudged  to 
be  forfeited,  or  without  having  executed  such 
bond,  he  ''shall  be  deemed  guilty  of  a  misde- 
meanor, upon  conviction  of  which,  he  shall  be 
fined  in  any  sum  not  exceeding  one  thousand 
dollars  nor  less  than  five  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  not  exceeding  one 
year  nor  less  than  thirty  days,  or  both,  at  the 
discretion  of  the  court."  iloreover,  in  such 
case  of  failure  to  comply  with  the  act,  the  traffic 
is  in  terms  referred  to  as  an  "  illegal  traffic."  A 
sale  of  liquors  to  one  illegally  engaged  in  the 
traffic,  is  made  punishable  by  fine  not  exceed- 
ing two  thousand  dollars,  nor  less  than 
two  hundred  dollars,  or  imprisonment  not  ex- 
ceeding one  year  nor  less  than  thirty  dajrs.  Be- 
sides, a  person  giving  such  bond,  who  engages  or 
continues  in  such  traffic  after  default  in  making 
any  such  payment  into  the  county  treasury,  is, 
with  his  sureties,  made  liable  on  such  bond  for 
double  the  amount  of  such  default. 

The  act  under  consideration  provides,  that 
"  the  use  and  sale  of  intoxicating  liquors,  in  good 
faith,  for  purely  medicinal  purposes,  by  lawfully 
authorized  physicians  in  their  regular  practices, 
or  of  pure  alcohol  for  mechanical  purposes,  or  ct 
other  intojticating  liquors  by  druggists,  upon  a 
written  order  or  prescription  of  such  physician 
for  such  purposes,  shall  not  be  deemed  traffic 
within  the  meaning  of  this  act."  But  with  this 
exception,  the  act  is  as  to  all  persons  then  engaged 
or  hereafter  engaging  in  the  traffic  in  liquors,who 
fail  to  comply  with  its  terms,  a  stringent  pro- 
hibitoi'y  liquor  law.  If  such  person  fail  to  give 
the  bond,  as  required  by  the  act,  he  becomes  a 
criminal  by  continuing  in  the  traffic.  So  ii^ 
having  given  the  bond,  be  continue  in  the  traffic 
without  paving  money  into  the  treasury  as  re- 
quired by  the  act,  his  oond  is  declared  forfeited 
and  he  becomes  equally  a  criminal.  It  is,  in 
other  words,  where  the  person  engaged  or  engag- 
ing in  the  traffic  fails  to  comply  with  the  statute 
in  the  way  stated,  impossible  for  him  to  carry  on 
such  traffic,  or  sell  intoxicating  liquors  of  any 
sort,  without  committing  a  crime,  ^at  dealers 
in  liquors  who  execute  lx>nds  and  pay  into  the 
treasury,  in  advance,  annual  sums  of  money,  as 
stipulated  in  the  act,  acquire  a  privilege  of 
freely  traffiicking  in  intoxicating  fiquon,  with 
the  restrictions  and  exceptions  mentioned^  to  the 
exclusion  of  all  other  dealers. 
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It  is  conceded  that  the  privilege  granted  by 
the  act  under  consideration  is  not  in  the  ordin- 
ary form  of  a  license.    It  is  also  true  that  the 
provisions  of  the  statute  are  so  arranged,  and  of 
such  peculiar  form,  that  their  real  meaning  is 
not  readily  pereeived.   But  it  is  our  duty  to  look 
through  the  collocation  of  words,  whatever  the 
form,  to  the  operation  and  effect  of  the  statute, 
and  determine  from  that  whether  it  ia  within 
the  constitutional  inhibition.    Remarks  bearing 
upon  this  subject  will  be  found  in  cases  already 
referred  to,  but  the  observations  of  White,  C.  J., 
in  the  District  Court  Case,  34  Ohio  St,  431,  440, 
are  more  pertinent.    **The  constitution,"  said 
he,  "must  oe  interpreted  and  effect  given  to  it 
as  the  paramount  law  of  the  land,  equally  oblig- 
atory upon  the  legislature  as  upon  other  depart- 
ments of  the  government  and  individual  citi- 
zens, according  to  the  spirit  and  intent  of  its 
framers,  as  indicated  by  its  terms.    An  act  viola- 
ting the  true  intent  and  meaning  of  the  instru- 
ment, although  it  may  not  be  within  the  letter, 
is  as  much  within  the  purview  and  effect  of  a 
prohibition  as  if  within  the  strict  letter;  and 
an  act   in   evasion  of  the  terms  of  the   consti- 
tution, as  properly  interpreted  and  understood, 
and  frustrating  its  general  and  clearly  expressed 
or  necessarily  implied  purpose,  is  as  clearly  void 
as  if  in  terms  f  rbidden."     And  see  Monroe  v. 
Collins,  17  Ohio  St.,  665;   Walker  v.  Cincinnati, 
21  Ohio  St.,  14,  53 ;    Eichenlaub  v.  The  State,  36 
Ohio  St.,  140.    The  doctrine  so  enunciated,  we 
take  this  occasion  to  reaffirm,  in  applying  it  to 
the  statute  under  consideration. 

The  power  to  license  certain  classes  of  business, 
impose  a  charge  therefor  in  the  form  of  a  tax, 
and  enforce  the  payment  of  the  tax  as  a  condi- 
tion precedent  to  the  lawful  prosecution  of  the 
business,  is  well  settled.    Mays  v.  Cincinnati,  1 
Ohio  St.,  268;  Baker  v.  Cincinnati,  11  Ohio  St., 
534;  Cincinnati  Gas  Co.  v.  The  State,  18  Ohio 
St.,  287 ;  Telegraph  Co.  v,  Mayer,  28  Ohio  St., 
521.     This  relates  only  to  employments  which, 
in  one  form  or  another,  impose  burdens  upon  the 
public.     Such  tax  cannot  be  imposed  merely  for 
general  revenue,  for  the  only  mode  of  raising 
such   revenue,  whether  for  state,  county,  town- 
ship, or  municipal  corporation  purposes,  is  found 
in  the  twelfth  article  of  the  constitution,  (Ran- 
nev,  C.  J.,  in  Hill  v,  Higdon,  Zanesville  v,  Rich- 
ards, 5  Ohio  St.,  243,689;   18  Ohio  St.,  237;  31 
Ohio  St.,  329) ;  and  as  Gholson,  J.,  remarked  in 
Baker  v.,  Cincinnati,  supra,  '*  it  could  not  be  em- 
ployed as  a  mode  of  taxing  property,  without  ref- 
erence to  the  uniformity  and  equality  required 
in  section  two,  of  article  twelve,  of  the  constitu- 
tion."    That  eminent  judge  also  made  this  re- 
mark with  reference  to  the  license  under  consid- 
eration in  that  case,  indicating  the  nature  of  and 
limit  to  such  taxation  :    *'The  burden  thus  de- 
volved on  public  officials,  requiring,  perhaps, 
an  increase  m  their  number  and  compensation, 
for  the  benefit  of  exhibitors  of  shows  or  perform- 
ances, may  justly  authorize  a  charge  beyond  the 
mere    expense  of   filling  up  a  blank  license." 
With  respect  to  the  traffic  in  liquors,  however. 


the  power  to  license  is,  as  we  have  seen  in  terms 
denied ;  but  in  relation  to  such  traffic,  express 
power  is  granted  to  ''  provide  against  evils  re- 
sulting therefrom."  See  remarks  of  Thurman, 
C.  J.,  in  relation  thereto,  in  Miller  v.  The  State, 
3  Ohio  St.,  476. 

What,  then,  is  a  license?  In  a  general  sense, 
a.  license  is  permission  granted  by  some  compe- 
tent authority  to  do  an  act  which,  without  such 
permission,  would  be  illegal.  In  Home  Ins.  Co. 
r.  Augusta,  50  Ga.,  630,  the  judge  delivering 
the  opinion,  in  speaking  of  the  distinction  be- 
tween a  license  and  a  tax,  said :  '^  There  is  a 
clear  distinction  recognized  between  a  license 
granted  or  required  as  a  condition  precedent  be- 
fore a  certain  thing  can  be  done,  and  a  tax 
assessed  on  the  business  which  that  license  may 
authorize  one  to  engage  in.  (42  Ga.  696.)  A 
license  is  a  right  granted  by  some* competent  au- 
thority to  do  an  act  which,  without  such  license, 
would' be  illegal.  A  tax  is  a  rate  or  sum  of  mon* 
ey  assessed  on  the  person,  property,  etc.,  of  the 
citizen.  (Bouv.  L.  D.,  36  Ga.,  460.)  A  license 
is  issued  under  the  police  power  of  the  authority 
which  grants  it.  If  the  fee  required  for  the  li- 
cense is  intended  for  revenue,  its  exaction  is  an 
exercise  of  the  power  of  taxation.  Cooley's 
Const.  Lim.  201."  In  the  decision  of  that  case 
on  error  (93  U.  S.,  116, 123),  Swayne,  J.,  refers  to 
the  power  to  tax  and  to  license,  but  he  does  not 
intimate,  as  has  been  (supposed,  that  there  is  no 
distinction  between  a  tax  and  a  license,  based 
on  a  difierence  in  their  effect  on  a  business.  It 
is  q^uite  sufficient  to  say  of  the  case  there  under 
review  and  the  case  to  which  the  judge  refers, 
that  the  ordinance  and  legislation  under  consid- 
eration were  different  from  the  legislation  in- 
volved here,  and  that  the  powerof  the  legislative 
body  and  the  court  was  not  restrained  in  any  of 
those  cases  by  a  constitutional  provision  like 
that  which  controls  this  case.  And  we  find  that 
the  revenue  acts  of  Congress  and  the  decisions  of 
the  Supreme  Court  of  the  United  States,  referred 
to  bv  tne  counsel  for  the  relator,  shed  no  light 
on  the  question  before  us. 

In  Youngblood  v.  Sexton,  supra,  the  question 
was  whether  a  sum  imposed,  by  a  statute  of 
Michigan,  on  a  dealer  in  intoxicating  liq- 
uors, was  a  tax  on  the  business,  or  an  exact- 
ion for  a  license,  and  hence  within  a  con- 
stitutional provision  prohibiting  the  granting  of 
a  license  for  such  purpose.  The  court  held  it  to 
be  a  tax  and  not  a  license,and  in  delivering  the 
opinion,  Cooley,  J.  said :  "  The  popular  under- 
standing of  the  word  license  undoubtedly  is  a 
permission  to  do  fomethins  which  without  the 
license  would  not  be  allowable.  This  we  are  to 
suppose  was  the  sense  in  which  it  was  made  use  of 
in  the  constitution;  but  this  is  also  the  legal  mean- 
ing. The  object  of  a  licens^,  says  Mr.  Justice 
Manning,  is  to  confer  a  right' that  does  not  exist 
without  a  license.  Chilvers  v.  People,  11  Mich., 
43,  49.  Within  this  definition  a  mere  tax  upon 
the  traffic  cannot  be  a  license  of  the  traffic,  un- 
less the  tax  confers  some  right  to  carry  on  the 
traffic  which  otherwise  would  not  have  existed. 
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We  do  not  understand  that  such  is  the  case  here. 
The  very  act  which  imposed  this  tax  repealed 
the  previous  law,  which  forbade  the  traffic  and 
declared  it  illegal.  The  trade  then  became  law- 
ful whether  taxed  or  not;  and  this  law  in  im- 
posing the  tax  did  not  declare  the  trade  illegal 
in  case  the  tax  was  not  paid.    So  far  as  we  can 

Serceive,  a  failure  to  pay  the  tax  no  more  ren- 
ers  the  trade  illegal  than  would  a  like  failure  of 
a  farmer  to  pay  the  tax  on  his  land  render  its 
cultivation  illegal.  The  state  has  imposed  the 
tax  in  ach  case,  and  made  such  provision  as 
has  been  deemed  needful  to  insure  its  pa^v- 
ment ;  but  it  has  not  seen  fit  to  make  the  fail- 
ure to  pay,  a  forfeiture  of  the  right  to  pursue 
the  calling.  If  the  tax  is  paid,  the  traffic  is 
lawful ;  but  if  not  paid,  the  traffic  is  equally 
lawful.  There  is  consequently  nothing  m  the 
case  that  appears  to  be  in  the  nature  of  a  li- 
cense. The  state  has  provided  for  the  taxation 
of  a  bu^ness  which  was  found  in  existence, 
and  the  carrying  on  of  which  it  no  longer  pro- 
hibits, and  that  is  all."  And  in  Pleuler  v.  The 
State,  11  Nebraska,  547,  where  a  similar  question 
arose,  under  a  statute  of  Nebraska,  and  the 
exaction  was  hf»ld  to  be  a  license,  Youngblood 
V.  Sexton  was  cited,  the  definition  of  a  li- 
cense which  it  contains  was  stated,  and 
the  court  added:  '*  Within  this  definitiop,  a 
mere  tax  upon  the  traffic,  unless  its  payment 
confers  some  right  that  otherwise  would  not 
have  existed,  can  in  no  sense  be  properly  called 
a  license."  Hence,  the  distinction  between  the 
act  under  consideration  in  the  case  before  us, and 
the  Michigan  Statute,  is  very  plain.    Non-com- 

Sliance  with  the  Michigan  statute  did  not  r^n- 
er  the  traffic' illegal,  and  compliance,  with  it 
gave  a  dealer  no  privilege  oyer  another  dealer 
who  failed  in  such  compliance;  but  one  who 
carries  on  the  traffic  under  the  Ohio  statute, 
without  complying  w»th  its  prov'sions,  commits 
a  criminal  ofiense,  wh  le  a  dealer  who  complies 
with  the  Oh  o  act  obta'ns  privileges  denied  to 
dealers  who  fa'l  to  comply  with  it. 

An  effort  has  been  made  to  show  that  the 
penal  provisioiis  of  the  statute  simply  provide 
a  mode  of  collecting  a  tax,  and,  moreover,  that 
giving  the  bond  and  paying  the  money  is  simply 
the  performance  of  a  condition  upon  which  bus 
iness  may  be  done,  the  conditions,  it  is  said, 
not  being  different  in  principle  from  regulations 
as  to  the  days  and  times  of  closing  the  place  of 
business,  putting  in  or  removing  screens^  or  the 
like.  But  we  think  the  provisions  of  this  stat- 
ute are  of  a  very  different  character.  They  im- 
pose, as  we  have  seen,  conditions  precedent 
to  the  lawful  prosecution  of  such  business. 
Non-compliance  with  the  statute  renders  its 
prosecution,  to  any  extent  wholly  illegal ;  and 
hence,  the  act  falls  within  the  definition 
of  a  license  law  stated  in  the  cases  to  which 
I  have  ^  referred.  No  unrestricted  license  to 
traffic  in  intoxicating  liquors  has  ever  been 
granted  in  this  state;  and  the  restrictions 
and  conditions  imposed  by  this  statute  and  the 
acts  in  connection  with  which  it  must  be  con- 


strued, in  no  way  afiect  the  character  of  the  priv- 
ilege granted,  or  render  it  anything  else  than  a 
license.  So,  it  is  objected  that  there  is  no  provis- 
ion that  a  dealer  shall  be  a  person  of  gooa  char- 
acter ;  but  character  is  not  a  necessary  element 
in  a  license.  Whether  it  is  in  effect  the  grltnt  of 
a  license,  and  therefore  inhibited,  must  be  de- 
termined from  the  whole  act.  The  constitution- 
ality of  a  statute  depends  upon  its  operation  and 
effect  and  not  uix)n  the  form  it  may  be  made  to 
assume.    This  statute,  in  its  title,  is  an  act  to 

frovide  against  evils  resulting  from  the  traffic, 
n  form,  it  requires  the  payment  of  money  and 
the  execution  of  a  bond,  and  provides  that  cer- 
tain consequences  shall  follow  in  case  a  dealer  in 
liquors  fails  to  comply  with  the  act.  In  sub- 
stance, it  is,  as  to  all  dealers  who  fail  to  comply 
with  its  provisions,  a  stringent  prohibitory  liq- 
uor law :  and  as  to  all  dealers  who  do  so  comply,  it 
grants  the  privilege  in  the  future  to  deal  in  such 
liquors,  to  the  extent  nof  prohibited  b}^  prev-ooslj 
existing  laws.  In  legal  effect,  it  is  an  act  grant- 
ing to  those  who  comply  w^th  itn  provis  ons, 
licenses  to  traffic  in  intoxicating  liquors,  to 
the  exclusion  of  all  other  dealers,  and  hence 
it  is  in  conflict  with  the  constitutional  provis- 
ion under  consideration.  Though  not  called  a 
license  law,  it  authorizes  the  granting  of  that 
which  in  effect  is  as  clearly  a  license  as  the  priv- 
ilege granted  under  the  act  of  ISH,  The  quality 
of  thing  is  not  altered  by  changing  its  name; 
and  the  special  privilege  to  traffic  in  liquors 
which  is  granted  under  this  act,  is  as  clean v  a 
license  as  if  it  had  been  in  terras  so  called. 
What  would  constitute  a  license  law  within  the 
constitutional  inhib  tion,  and  in  what  respect 
would  such  a  law  differ,  in  its  operation  ana  ef- 
fect, from  the  act  under  considcrat  on,  construed, 
as  that  act  must  be,  in  connection  with  the  stat- 
utes in  force  relating  to  intox'cating  liquors? 
Th  s  pertinent  inquiry  was  made  during  the  ar- 
gument of  the  cause,  but  no  satisfactory  answer 
has  been  given  to  the  question,  for  the  obvioos 
reason  that  it  is  impossible  to  frame  a  statute 
wh  ch,  in  its  operation  and  effect,  would  be  more 
clearly  a  license  law  than  the  act  under  consid- 
crat on.  And  it  is  proper  to  say  on  the  question 
of  constUutional  potoer,  tne  g  ving  or  not  giving 
the  bond  *s  not  an  essentifld  matter.  The  bond  is 
to  secure  the  payment  of  the  specified  sums  of 
money.  The  quest  on  of  the  constitutfonality 
of  the  act  would  have  been  the  same  had  the 
legislature  not  required  the  bond  to  be  given, 
but  had  requ'red  the  payment  of  the  satae  earns 
for  the  privilege  of  engaging  in  the* traffic 

Attention  has  been  directed  to  the  fiict  thai 
the  statute  in  question  provides,  that  nothing  in 
this  act  shall  ''  be  construed  or  held  to  authotise 
or  license  in  any  way  the  sale  of  intoxicating 
liquors."  No  doubt  the  construction  placed  apon 
a  statute  by  the  legislature  will  in  many  cases 
have  controlling  weight.  Schooner  Aurora  Bo^ 
ealis  V.  Dobbie,  17  Ohio,  125.  But  finding  that 
the  statute  in  its  operation  and  effect  is  umply 
and  only  a  license  law,  in  yiolation  of  the  oonst^- 
tutional  inhibition,  the  provision  as  to  the  maa- 
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ner  in  which  the  act  shall  be  construed  is  wholly 
nugatory. 

Finally,  it  is  urged  that  even  if  the  section 
providing  punishment  for  non-compliance  with 
the  requirements  of  the  statute,  should  be  held 
to  be  unconstitutional,  still  that  other  parts  of 
the  act  may  stand.  But  as  Blackstone  observes, 
^*  the  main  strength  and  force  of  a  law  consists* 
in  the  penalty  annexed  to  it.*'  1  Com.,  57.  It 
is  not  to  be  3up{)06ed  that  the  legislature  would 
have  enacted  tnis  statute  without  such  clause; 
and  hence,  the  whole  act  fails.  The  State  v.. 
Perry  Co.,  5  Ohio  St.,  497. 

Counsel  for  the  defendants  insist,  furthermore, 
that  the  law  is  in  conflict  with  various  other 
provisions  oi  the  constitution.  But  the  view 
adopted  in  this  case  renders  it  unnecessary  to 
enter  upon  the  examination  of  the  questions  so 
presented.  On  the  other  hand,  counsel  for  the 
relator  contend  that,  notwithstanding  the  inhi- 
bition against  licensing  such  traffic,  the  business 
of  a  dealer  in  liquors  may  be  tjaxed,and  they  rely 
on  Youneblood  v  Sexton,  supra.  But  the  ques- 
tion involved  in  that  proposition  is  not  before 
us  for  decision  in  this  case.  We  have  not  con- 
sidered that  Question  with  reference  to  any  de- 
terj2}ination  oi  it,  and  therefore  we  express  no 
opinion  upon  it. 

In  reacn  ng  the  conclusion  that  the  act  in 

auestion  is  a  license  law,  and  therefore  void,  the 
ecision  is  not  in  confl  ct  w»th  any  case  or 
authority  to  which  our  attention  has  been  di- 
rected. 

Writs  refused. 

Johnson,  J.  dissented  from  the  8rd  point  of  the 
syllabus. 

Johnson,  J.,  dissenting: 
After  the  meet  pains-taking  examination 
which  I  am  able  to  bestow,  I  cannot  assent  to 
thele^al  proposition,  that  the  act  under  consider^ 
ation  IS  a  plain  and  palpable  violation  of  the 
Constitution. 

I  dissent  from  4he  third  point  of  the  syllabus, 
which  announces  that  inasmuch  as  the  act  re- 
quires that  every  ]per8on  en^^aging  or  continuing 
in  the  tralffic  in  intoxicating  liquors  without 
having  given  the  bond  providra  for  in  the  2nd  sec- 
tion, or  after  such  bond  has  been  adjudged 
forfeited,  shall  be  guilty  ofa  misdemeanor,  there- 
fore the  act  is  in  conffict  with  section  18  of  the 
schedule. 

To  the  canons  of  construction  recited  by  the 
Chief  Justice,  iht  following  may  be  added 
as  eauaUy  pertinent.  While  it  is  the  duty  of 
the  Court  to  refuse  to  enforce  a  statute  that  is 
unconstitutional,  yet  the  repugnance  must  be 
clear,  necessary  and  irreconcilable.  It 
ou^ht  not  to  be  done  because  of  a  difference  of 
opinion  between  the  judicial  and  the  le^^islative 
department,  as  to  quest  ons  of  public  policy  or  ex- 
pediency, nor  unless  the  statute,  when  properly 
construed  is  a  plain  and  palpable,  violation  of  the . 
Constitution.,  It  should  be  both  against  the  letter 
and  spin  t  of  theinstrument.  So  long  as  there  is  a 
doubt  the  decision  of  the  Court  should  be  in  favor 


of  the  law.  Whenever  Courts,  in  doubtful  caseSy 
undertake  to  declare  laws  unconstitutional,  they 
weaken  their  just  power  and  may  with  propriety 
be  accused  of  usurpation.  They  lose  sight  of  the 
scope  and  province  of  the  Judicial  department 
of  tne  government,  and  trench  upon  tne  rights 
of  the  people,  vested  in  the  Legislative  depart- 
inent.  It  is  the  duty  of  the  court,  in  constru- 
ing a  statute,  to  give  it  such  construction  as 
will  comport  with  the  intention  of  the  enacting 
power.  When  that  intention  is  manifest,  but 
IS  in  part  defeated  by  the  use  of  some  particular 
word  or  phrase,  the  court  should  look  to  the  4n-. 
tention  rather  than  the  word.  Per  Hitchcock, 
J.  in  Alexander  v,  McCormick,  2  Ohio,  74rn5,  C, 
W.  and  Z.  B.  R.  Co.  v.  Clinton  Co.  1,0.  St.  77-82. 
Again,  a  statute  must  not  be  construed  so  as  to 
nullify  or  reverse  the  evident  policy  of  the  law, 
or  to  render  impossible  that  which  it  was  the  ob- 
vious intent  to  render  possible.  Beaver  &  Butt 
V.  Trustees,  16  0.  St.  97,  108;  and  whenever 
words  and  phrases  have  acquired,  when  used  in  a 
constitution  or  a  statute,  a  definite  fixed  legal 
signification  and  are  thus  used,  the  presumption 
is,  that  it  was  meant  to  use  them  in  that  sense. 
Turner  v.  Yeoman,  14  Ohio,  207. 

Thus  the  word  ''Jury"  in  the  Constitution  had 
its  fixed  legal  sense  at  common  law,  add  was  so 
used  in  the  Constitution.  Sovereign  v.  The 
State,  4.  0.  St.  489. 

Further,  the  mischief  to  guarded  against  by  con- 
stitutional provision  is  to  be  considered,  in  deter- 
mining the  extent  of  the  provision.  Per  Welch. 
J.,  in  Cleveland  v.  Frick^  18,  0.  St.  801-3;  and 
such  a  construction  should  be  given  to  a  consti- 
tutional provision,  as  will  make  it  consistent 
with  other  provisions,  and  harmonize  and  give 
effect  to  all  JEU9  a  whole. '  To  do  this,  we  have 
only  to  suppose  the  convention  used  language 
with  reference  to  its  received  signification;  and 
as  it  had  been  practically  applied  for  a  long 
series  of  years.    UiU  v.  Higdon,  5  0.  St.  248-7. 

Guided  by  the  foregoing  rules  it  is  the  just 
proviuce  of  the  judiciary  to  annul  statutes  in 
contravention  of  the  Constitution,  otherwise  the 
exercise  of  this  power,  is  not  warranted  by  our 
theory  of  government,  and  is  dangerous  to  the 
liberty  of  the  people. 

With  these  principles  in  view,  let  us  inquire; 
what  is  the  legal  signification  of  the  word  license 
as  used  in  the  Constitution?  What  limitation 
was  thereby  placed  upop  the  legislative  power? 
Is  the  act  in  controversy,  as  fairly  interpreted|. 
so  clearly  and  palpably  a  license,  within  the 
meaning  of  that  word,  as  used  in  the  Constitu- 
tion, as  to  make  it  the  duty  of  the  Court  to  de- 
clare the  act  void,  and  thus  nullify  the  expressed 
intention  of  the  Legislature  ? 

The  no  license  clause  of  the  bonstitution  is  a 
limitation  upon  the  general  legislative  po^er, 
to  provide  against  the  evils  resulting  from  the 
.traffic  of  intoxicating  liquors.  Under  the  Con- 
stitution of  1802,  there  was  no  euob  limitation, 
and  under  that  instrument,  it  was  the  settled 

Solicy  of  the  State,  as  evinced  by   enactment, 
uring  a  period  of  more  than  fifty    years,   to 
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regulate,  and  within  certain  limits,  to  prohibit 
the  traffic,  except  to  licensed  venders. 

The  general  features  of  the  statutes  are 
stated  in  the  opinion  of  the  Chief  Justice. 

Under  that  system  of  legislation,  which  was 
known  as  the  ^'License  System,'*  of  regulating 
the  traffic,  the  distinguishing  features  were, 
that  it  was  a  special  privilege  to  a  selected 
few,  to  traffic  in  the  article,  while  others  were 
prohibited.  The  traffic  which  was  prohibited 
as  a  general  rule,  was  legalized  bv  the. license. 
It  was  a  grant  of  an  immunitv  n^om  the  pen- 
alties of  the  traffic.  It  gave  the  sanction  and 
protection  of  law  to  a  privileged  class.  It  was 
in  short,  a  dispensation,  granted  to  some  to 
retail  1  quors  and  denied  to  all  others. 

It  was  the  purpose  of  this'  clause  to  abrogate 
this  system  and  to  place  all  on  a  common 
level,  to  give  no  protection  or  sanction  to  any, 
not  given  alike  to  all,  and  to  leave  the  law- 
mak  ng  power  to  provide  against  the  ev>ls 
of  the  traffic  in  any  method  it  might  see    fit; 

;>rov!ded  always  the  protection  and  sanction  of 
aw  should  not  be  granted  to  any  one  to  com- 
mit what  was  a  crime  in  others.  The  Consti- 
tution recognizes  the  fact  that  there  are  ev  Is 
growmg^out  of  the  traffic  and  the  legislature  had 
authority  to  provide  against  them.  The  only 
limitat  on  on  this  power  was,  that  no  license 
to  engage  in  the  traffic  should  ever  be  granted. 
Under  the  no  1  cense,  no  man  can  protect  h  m- 
self  from  unlawful  acts  by  the  shield  and  pan- 
oply of  a  1  cense,  while  under  the  license  sys- 
tem, he  icould. 

The  first  exercise  of  the  legislative  power  un- 
der the  no  license  system  was  the  act  of  1854 ;  to 
provide  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors;  the  last  was  the 
act  of  1882,  "To  more  effectually  provide" 
against  these  evils. 

Under  the  act  of  1854,  certain  forms  of  the 
traffic  were  prohibited ;  all  other  forms  were  un- 
der the  act  of  1882,  and  by  its  15th  section,  the 
act  of  1854  is  expressly  recognized  as  part  of  the 
system.  Under  both  acts,  the  priv  leges  and 
immunities,  as  well  as  the  penalties  of  the  law, 
have  a  uniform  operation  on  all,  and  in  every 

f>art  of  the  State.  Neither  act  authorizes  a  vio- 
atonoflaw^  By  comparing  these  two  systems 
as  defined  in  the  statutes  of  the  State,  we  can  as- 
certain what  is  meant  by  this  no  license  clause 
in  the  schedule. 

An  examination  of  the  series  of  statutes,  be- 
gining  in  1792,  when  this  State  was  under  a  ter- 
ritoral  government,  and  extending  down  to  the 
adoption  of  the  present  constitution,  and  a  com- 
parison of  their  provisions  withr  those  of  the 
statutes  since  the  adoption  of  the  constitution  of 
1857,  a  clear  and  definite  idea  of  the  change  in- 
tended by  the  adoption  of  this  clause.  The  one 
was  on  the  principle  of  regulating  the  traffic  by 
a  restricted  license  to  a  few  to  do  acts  which 
were  crimes  in  the  many,  while  the  other 
granted  immunities  to  more,  not  allowed  to  all, 
and  punished  all  alike  for  the  prohibited  traffic. 
The  one  sought  to  provide  against  the  evils  of  a 


license  regulation  which  placed  the  prohibited 
traffic  }n  the  hands  of  licensed  venders,  whc 
were  exempted  from  the  penalties  of  the  law, 
while  the  other,  so  far  as  it  goes,  punishes  all 
alike,  for  like  acts. 

The  mode  of  regulating  the  traffic  by  the  sys- 
tem of  licenses,  -as  known  and  understood  by  the 
members  of  the  convention  that  framed  the  con- 
stitution was  abrogated  by  Sec.  18  of  the  Sched- 
ule. The  object  was  to  change  the  former  policy 
and  ind  in  this  respect,  and  to  limit  the  legisli- 
tive  power  over  the  subject,  so  that  thereafter 
the  protection  of  positive  add  express  law  should 
never  be  granted  to  engage  in  tne  traffic.  The 
moral  sense  of  the  friends  of  this  clau&^c  was 
shocked  at  the  idea  of  licensing  crime  as  they 
termed  the  old  system.  Whether  this  change  of 
policy  was  wise  or  unwise,  it  is  not  the  proviDce 
of  a  court  to  discuss. 

This  brings  us  to  the  direct  question,  is  the 
act  of  1882  in  practical  and  legal  effect,  a  license 
within  the  meaning  of  the  term  as  used  in  Sec 
18  of  the  Schedule?  The  evil  to  he  n*nicdied  is 
an  important  element  in  ascertauing  this  mean- 
ing. This  supf)0scd  evil  was,  i/w?  sanrtummg  by 
law  of  this  traffic  in  any  form. 

The  word  license  in  its  common,  or  as  is  said 
in  the  opinion,  in  its  ''general  sense,  is  well  de- 
fined in  the  second  point  of  the  syllabus  to  be, 
"permission  granted  by  some  competent  author- 
ity to  do  an  act,  which  without  such  permission 
would  be  illegal." 

It  has  other  shades  of  meaning.  In  its  popu- 
lar sense  it  is  a  permission  or  authority  to  do  an 
act  which  would  be  otherwise  unauthorized. 

The  problem  is,  not  what  the  popular,  com- 
mon or  general  sense  is,  but  what  is  its  legal 
meaning.    In  what  sense  is  it  used  in  the  con- 
stitution?   Placing  ourselves  where  the  framers 
of  this  clause,  and  the  people  who  adopted  it 
stood,  I  think  it  obvious  that  it  m^ant  to  auth- 
orize the  legislature  to  provide  against  the  evils 
of  the  traffic  by  any  method  within|the  province 
of  the  law  making  power,  except  hy  confiding  the 
authorized  jHncer  to  particular  persons.     In  a  consti- 
tutional sense  a  license  therefore  means  a  per- 
mission or  privilege  granted  to  a  person  to  traf- 
fic, that  is,  to  buy  and  sell  intoxicating  liquors, 
under  the  protection  of  the  law,  while  others  to 
whom  the  privilege  is  not  granted  are  punished 
for  like  acts.    If  this  is  the  legal  meaning (rf*  the 
word,  and  it  will  hardly  be  controverted,  then  it 
follows  necessarily,  that  the  act  of  1882  is  neither 
in  form  or  legal  effect  a  license.    The  person 
who  complies  with  tha  act  by  giving  bond  and 
pajring  the  tax,  has  no  special  privilege  to  traf- 
nc  in  liquor.    The  acts  which  are  criminal  if  no 
such  law  existed,  or  if  he  had  not  complied  with 
it  are  equally  so  if  he  complies  with  the  law.    It 
grants  no  dispensation,  special  privilege,  exemp- 
tion or  immunitv.    It  confers  no  authority  to 
sell  except  according  to  law.   The  traffic  is  legal 
or  illegal  as  defined  by  the  act  of  1854  and  other 
statutes  independant  of  this  act.    In  fact  the 
great  objection  to  the  law,  urged  by  its  oppo- 
nents was,  that  it  was  taxation  wihout  proteo- 
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tiOQ    A  clear  admission  that  the  act  did  not 
license  the  traffic. 

The  act  of  1854  makes  certain  kinds  of  the 
traffic  illegal.  The%ct  of  1882  leaves  that  act  in 
force,  and  exempts  no  one  from  its  penalties,  by 
giving  the  bond  and  paying  the  tax.  The  ex- 
pressed intent  of  this  act  is,  that  it  shall  not  be 
construed  to  be  a  license,  or  '*to  authorize  the  sale 
of  intoxicating  liquoraJ^     (Sec.  15.) 

While  this  legislative  declaration  of  its  mean- 
ing cannot  control  the  judiciary,  where  there  is 
no  doubt,  yet  it  should  have  great  weight  in  de- 
termining its  legal  effect,  for  the  rule  is,  from 
the  words  used,  must  ascertain  the  legislative 
intent,  the  pole-star  of  all  judicial  interpreta- 
tion. Schooner  Borealis  t?.  Dobbie,  17  Ohio  125; 
Sedgewick  v.  State,  Con'et  Consti.  214;  Pike  v. 
McGown,  44  Mo.  491.  The  keynote  of  the  opin- 
ion is,  that  the  provisions  of  the  4th  section,  in 
its  connection  with  the  1st,  2nd  and  5th,  make 
this  in  legal  effect  a  license. 

The  Ist  section  requires  every  person  engaged 
in  the  traffic,  or  who  shall  hereafter  engage 
therein,  to  pay  the  amount  specified  during  the 
first  week  in  May,  annually.  The  2nd  requires 
every  such  person  to  give  a  bond  as  therin  con- 
ditioned. The  3d  section  gives  an  action  on  the 
bond,  if  payment  of  the  tax  is  not  made,  and  the 
4th  section  makes  it  a  misdemeanor  to  engage 
or  continue  in  the  traffic  without  giving  the 
bond,  or  after  it  has  been  adjudged  forfeited. 
Nothing  is  prohibited  by  the  act  except  to  en-  ; 
gage  or  continue  in  the  traffic  xcithoiU  giving 
the  bondy  or  after  it  has  been  forfeited.  The 
penalty  imposed  is  for  not  giving  security 
to  pay  the  tax.  It  is  only  a  mode  of  en- 
forcing the  payme^of  the  tax.  By  comply- 
ing with  the  law  no  authority  is  granted  to  en- 
gage in  the  traffic.  (Section  15.)  It  is  only  a 
5recedent  to  engaging  in  the  lawful  traffic, 
'his  traffic  is  open  to  all  on  the  same  condi- 
tions. 

But  it  is  said  the  5th  section  speaks  of  the 
traffic  where  no  bond-  i*8  given  as  "illegal," 
but  as  has  been  said,  as  to  the  15th  section, 
the  legislative  designation  does  not  vary  the 
legal  effect.  K  the  4th  section  had  read,  re- 
ferring to  the  Ist  and  2nd,  '*every  such  per- 
son," instead  of  the  words  used,  the  meaning 
would  have  been  the  same.  It  is  conceded, 
that  if  there  had  been  a  penalty  merely  for 
the  non-payment  of  the  tax  the  act  would  not 
be  a  license  in  legal  effect,  but  that  as  the 
bond  isr  required,  it  ib  a  privilege  granted  to 
engage  or  continue  in  the  business,  otherwise 
illegal.  It  is  compecent  for  the  Legislature 
to  say  when  the  tax  shall  be  paid,  and  what,  if 
any  security  shall  be  given,  or  penalties  im- 
posed to  insure  its  payment  when  due. 

Such  secunty,  or  such  penalties,  are  only 
modes  of  enforcing  the  payment  of  the  tax. 
Such  a  law  does  not  purport  to  grant  author- 


ity to  engage  in  the  business.  It  merely  says 
to  all  engaging  in  the  business  taxed,  you 
must  pay  or  secure  your  tax  or  you  will  be 
punished. 

Such  is  the  uniform  construction  of  similar 
laws  by  the  very  highest  authority. 

The  License  Tax  Cases^  5  Wallace  462,  are 
directly  in  point.  The  defendants  were  in- 
dicted under  the  73d  sec.  of  the  act  of  1864  to 
f)rovide  ways  and  means  etc.  13  W.  S.  at 
arge  248. 

Sec.  71  provides,  that  no  person,  firm  or 
corporation  shall  engage  in  or  carry  on  cer- 
tain specified  business,  including  the  traffic  in 
liquors,  until  they  have  paid  the  tax  and  ob- 
tained a  "license  therefor."  Sec.  72  provides, 
how  the  application  shall  be  made,  and  section 
73  makes  it  a  misdemeanor  to  engage  In  o^  carry 
on  such  business  without  such  license.  By  section 
78,  the  licensee  is  not  exempted  from  the  pen- 
alties of  any  State  law  for  engaging  in  such 
business. 

The  parallel  between  this  statute,  and  the 
act  of  1882  T8  perfect.  Sec.  73  of  this  statute 
and  sec.  4  of  the  act  of  1882  arc  identical  in 
legal  cftect.  They  each  make  it  a  misde- 
meanor to  engage  in  and  carry  on  the  lawful 
business  without  performance  of  the  conditions 
prescribed.  In  the  one  it  is  a  misdemeanor  to 
engage  in  the  business  without  a  license,  so 
called,  which  can  only  be  had  by  pajrment  of 
the  tax  in  advance^  in  the  other,  it  is  misde- 
meanor if  the  bond  is  not  given  in  advance  to 
secure  the  tax. 

In  the  one,  the  license  does  not  exempt  the 
person  from  the  penalties  imposed  on  the  busi- 
ness in  any  of  the  States,  that  is,  it  grants  no 
immunity  from  these  laws,  while  on  the  other 
the  giving  of  the  bond  does  not  exempt  the 
person  from  the  act  of  1854,  or  other  penal 
statutes  relating  to  the  traffic.  The  United 
States  Statute  calls  this  tax  a  "license,"  while 
the  act  of  1882  gives  it  no  name,  but  declares 
it  is  not  a  license  upon  the  indictments  of  sun- 
dry persons.  Under  this  act  of  Congress  the 
court  unanimously  held:  That  "the  require- 
ment of  payment  for  such  licenses,  is  only  a 
mode  oi  imposing  taxes  on  the  licensed  businesSj 
and  that  the  prohibition  under  penalties  against 
carrying  on  the  business  without  license^  is  only  a 
mode  of  enforcing  the  payment  of  such  taxes. 

In  the  opinion  of  that  high  tribunal,  it  is 
said,  "  no  claim  was  ev^r  made  that  these  li- 
censes thus  required,  gave  authority  to  exercise 
any  trade  or  business  within  a  state.  They,  are 
regarded  merely  as  a  convenient  mode  of  impos- 
ing taxes."  Again:  "But  as  we  have  already 
said,  these  licenses  giv^o  authority.  They  are 
mere  receipts  for  taaes.^^  *Hence,  though  they  are 
called  licenses,  and  though  it  is  a  misdemeanor  to 
engage  in  or  carry  on  tne  traffic  in  liquors  with- 
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out  first  having  obtained  them,  they  are  taxes, 
and  though  it  is  a  license  in  form,  it  is  It  mere 
tax  receipt. 

It  was  such  a  misnomer,  in  the  judgment  of  the 
supreme  court,  to  call  such  law  '*  a  license  law," 
that  congress,  in  1866,  amended  it  in  that  respect 
by  striking  out  the  word  ^'license"  and  inserting 
'^special  tax."  Thus,  by  the  change  of  one 
word,  the  act  became  in  name  what  it  was  de- 
clared to  be  in  legal  efiect,  a  tax  law,  because  the 
so-called  license  conferred  no  authority  to  engage 
in  the  traffic,  and  therefore  was  not  a  license 
law. 

This  court,  in  direct  confliot  with  this  high 
authority,  holds,  that  '.although  the  act  of  1  w2 
confers  no  authority  to  traffic  (Sec.  15^,  yet  it  is 
in  legal  effect  a  license,  because  a  bond  is  required 
to  secure  the  tax. 

This' decision,  in  6th  Wallace,  is  affirmed  in 
strong  terms  in  Home  Ins.  Co.  v.  City  Council, 
93  W.  8.,  116.  It  was  the  case  of  ordinance  of 
the  city  of  Augusta,  in  Georgia,  providing  for  an 
*' annual  licenae  tax  on  insurance  companies." 
prior  to  the  passage  of  this  ordinance  the  insur- 
ance company  had  complied  with  the  state  law, 
and  held  a  certificate  of  authority  to  do  business 
in  the  state,  then  this  ordinance  was  passed  im- 
posing a  '*  license  tax,"  and  the  company  sought 
to  enjoin  the  collection  of  the  license  tax  on  the 
ground,  among  others,  that  the  city  could  not  re- 
quire a  Sfcond  Urenaej  as  it  would  impair  the  obli- 
fation  of  the  contract  with  the  state,  evidenced 
y  the  certificate  of  authority  from  the  state. 

The  Supreme  Court  of  Georgia,  in  the  same 
case,  60  Ga.,  360,  has  held,  that  this  license  was 
not  such,  but  a  special  tax  and  conferred  no  au- 
thority to  do  business 

The  case  was  carried  to  the  Supreme  Court  of 
the  United  States  on  this  question,  and  that 
court  again  unanimously  held  that  such  a  tax 
was  not  a  license,  but  a  valid  tax  impoised  by  the 
city;  and  after  repeating  what  was  said  in  6 
Wallace,  adds:  ''In  the  ordinance  in  question 
the  tax  is  designated  *  a  license  tax,'  but  its  pay- 
ment is  not  made  a  condition  precedent  to  the 
right  to  do  business.  No  special  penalty  is  pre- 
scribed for  its  non-payment,and  no  second  license 
is  tnken  out.  Had  me  ordinance  been  oUierwm  in 
iheee  patiicularsj  we  have  «em,  viewing  the  subject  in 
the  light  of  the  Licenee  Tax  Oaeea,  that  thereeuU  would 
have  been  the  eame.** 

In  view  of  the  foregoing  cases,  it  can  hardly 
be  said  of  them  that  they  *'shed  no  light  on  the 
question  befoie  us."  I  tnink  they  shed  a  flood 
of  light  directly  on  the  question.  Neither  can 
it  be  said  of  them,  ''that  the  ordinance  and  leg- 
islation under  consideration  (in  those  case^. 
Was  different  from  the  legislation  involved  here." 
The  fact  that  there  was  no  anti-license  clause,  is 
wholly  immaterial,  as  the  question  there  was,  as 
it  is  here,  what  is  the  meaning  of  the  word 
license,  and  does  a  prohibition  under  penalties 
against  carrying  on  Dusiness  until  a  tax  is  paid 
impart  a  license?  Such  pre-eminent  authority 
as  these  cases  are  ought  not  to  be  ignored. 

Numerous  statutes  might  be  cited  to  show  that 


regulations  prescribed  as  conditions  precedent  or 
subsequent  to  engaging  in  a  business  and  enforc- 
ing them  by  penalties  are  not  licenses. 

Thus  see  2778  of  Revised  Statutes,  requires  fo^ 
eign  express  and  telegraph  companies  to  return 
and  pay  a  per  centage  tax  on  receipts  in  addi- 
tion to  the  tax  on  property.  By  Sec.  2843,  if 
these  taxes  are  not  paid  tne  companies  in  default 
weie  forbidden  to  do  business  in  the  state. 

No  one  would  call  this  a  license  statute,  but  a 
mode  of  enforcing  the  payment  of  the  taxes  dua 
The  case  of  Youngblood  v.  Sexton,  32  Michigan, 
is  important,  as  coming  from  a  state  having  a 
constitutional  provision  similar  to  ours.  It  is 
directly  in  point  and  cannot  be  explained  away. 
The  statute  was  a  graduated  specific  tax  on  thb 
traffic,  with  the  usual  provisions  for  its  collec- 
tion, and  it  was  made  a  misdemeanor  to  neglect 
to  pay  the  tax,  and  a  penalty  was  imposed  for 
eacn  offense.  > 

The  statute  was  held,  Cooley,  J.,  announcing 
the  opinion,  to  be  a  tax  and  not  a  license.  It  is 
sought  to  avoid  the  fcftce  of  this  case  by  drawine 
a  distinction  between  the  Michigan  statutes  ana 
our  own  by  claiming  that  under  the  Michigan 
the  business  is  not  prohibited  if  the  tax  not 
paid,  while  in  ours  it  is.  This  is  untenable.  In 
the  one,  non-payment  of  the  tax  when  due  is  a 
misdemeanor,  and  no  bond  is  required-;  while  in 
the  otherj  failure  to  give  the  bond,  which  is 
merely  security  to  pay  the  tax,  is  made  the  mis- 
demeanor, and  failure  to  pay  the  tax  only  sub- 
jects the  person  to  an  action  on  the  bond. 

In  the  one  case  a  person  is  punished  for  not 
paying  the  tax,  while  in  the  other  he  is  punished 
for  not  giving  the  bond  to  pay  the  tax  when  dua 
Legal  accumen  would  be  exhausted  in  making 
a,  aistinction.  The  powttL  by  discriminating 
taxes,  as  well  as  by  fines,  penalties  and  forfeit- 
ures, to  provide  against  vicious  and  criminal 
practices,  including  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,  such  as  the  vice, 
pauperism  and  crime  it  causes,  isj  as  I  believe, 
a  part  of  the  legislative  power  of  the  state  that 
ought  not  to  be  frittered  away  or  crippled.  Free 
trade  in  this  traffic  has  never  been  adopted  as 
the  policy  of  this  state.  On  this  point  i  adopt 
with  hearty  approval  the  language  of  this  court, 
in  Miller  v.  Gibson,  3  Ohio  St.,  486,  487,  per 
Thurman,  Judffe,  who  says:  "The  idea  appa^ 
ently  contended  for,  that  the  constitution  reooff- 
nizes  an  uncontrollable,  illimitable  right  to  sell 
intoxicating  liquors,  is  manifestly  erroneooa 
There  is  no  such  right  in  respect  to  any  com- 
modity, however  harmless,  for  if  there  were, 
how  could  the  various  inspection  laws,  the  laws 
relating  to  markets,  the  license  la wsl  the  Sunday 
law,  dkc,  be  sustained  ?  A  power  of  regulation, 
a  power  to  provide  against  evils  incident  to  traf- 
fic, a  power  to  protect  community  against  the 
frauds  or  dangerous  practices  of  trade,  is,  in  a 
greater  or  less  degree,  vested  in  ever^  govern- 
ment, and  certain] V  the  people  of  Ohio  are  not 
wholly  without  this  pfotection.  If^  to  gwd 
against  these  mb,  some  restraint  vpon  the  trafie  Mf 
is  necessary  y  it  hm^  be  lawfully  imposed,  the  iact 
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being  always  borne  in  mind,  and  always  acted 
upon,  that  the  power  is  a  power  to  regulate,  aqd 
not  to  destroy.  To  this  power,  intoxicating 
liquors  are  expressly  subjected  by  the  constitu- 
tional provision  I  have  quoted:  but  were  that 
provision  stricken  out  of  the  constitution,  the  potoer 
icauld  ijet  subsist:  and* for  the  same  reason  that 
it  might  be  declared  unlawful  to  sell  poison  to  a 
child,  or  a  dagger  to  a  madman,  it  might  be 
made  an  offense  to  sell  intoxicating  drinks  to  a 
minor  or  a  drunkard ;  and  for  the  same  reason 
that  any  other  common  nuisance  might,  by  law, 
be  abated,  the  business  of  a  commou  tippling 
house  might  be  subjected  to  that  fate." 


►-♦■ 


RECEIVER      IN      CHANCERY— ATTACH- 
MENT—COMITY  BETWEEN  STATES. 


SUPREME  COURT  OP  OHIO. 


The  Merchants'  National  Bank  of   Louis- 
ville 

V. 

John  McLeod,  Receiver. 

May  30, 1882. 

In  a  suit  in  chancery  pending  In  a  Kentucky  Court,  wbereln  the  trui> 
teei  of  an  ineoWent  railroad  corporation  eonght  to  enforce  their  rights 
under  certain  mortgagee  of  the  road  and  ita  equipment,  the  condition! 
of  which  had  been  broken,  an  application  waa  made  for  the  appointment 
of  a  receiTer  to  take  charge  of  and  operate  the  road. 

Pending  this  application,  certain  rolling  stock  cohered  by  the  mortgagee 
waa  temporarily  in  Ohio,  and  while  here  waa  eeiied  in  attachment  by  an 
luuecured  Kentucky  creditor.  The  entire  property  wae  insufllcient  to 
pay  the  debts  secured  by  the  mortgagee,  or  to  earn  income  to  pay  the  in- 
terest. The  order  of  the  court  appointing  the  receiver,  made  subsequent 
to  the  seisnre  In  attachment,  ordered  him  to  take  possession  of  all  the 
property,  including  that  seiied,  and  authorised  him  to  sue  In  bis  own 
name  as  such  receiver,  whenever  necessary  to  perform  his  duties.  Held : 
That  the  mortgages  covered  the  rolling  stock,  though  temporarily  in 
this  state,  and  the  receiver  might,  under  the  comity  between  states,  by  an 
action  brought  in  this  sute  In  his  own  name,  assert  his  right  to  the  pos- 
session thereof;  where  such  right  is  not  in  conflict  with  the  rights  of  our 
own  dtteens,  nor  against  the  policy  of  our  laws. 

Error  to  the  District  Court  of  Hamilton 
County. 

The  original  action  was  brought  by  Samuel 
Gill,  Receiver  of  the  Louisville,  Cincinnati  & 
Lexington  Railroad  Company,  against  the 
plaintiff  in  error  and  Qeo.  W.  Zeigler,  Sheriff  of 
Hamilton  County.  Gill  having  died,  the  action 
was  revived  in  the  name  of  John  McLeod,  the 
successor  of  Gill,  as  such  receiver. 

The  object  of  the  action  was  to  enjoin  the  de- 
fendant m>m  detaining  or  holding  two  passenger 
cars  and  one  baggage  car,  and  to  compel  a  re- 
storation of  them  to  plaintiff,  and  tor  other 
Tslief 

On  the  1st  day  of  April,  1870,  the  Louisville, 
Cincinnati  &  Lexington  Railroad  Company, 
which  was  the  owner  of  a  line  of  railroad^from 
Louisville  to  Lexington,  and  from  Leidngton 
Junction  on  said  main  line  to  the  Cincinnati 
and  Newport  bridge  in  New^rt,  and  from  An- 
chorage Station  on  said  main  line  to  Shelby- 
yille,  all  in  the  State  of  Kentucky,  mortgaged 
the  same  with  all  its  rolling  stock,  equipmBnts 
and  franchises  by  a  deed  of  trust  to  t^eorge  L. 


Pouglas,  Trustee,  duly  executed,  acknowledged 
and  recorded,  to  secure  91,000,000  in  bonds  .of  the 
company,  with  interest  coupcms  attached  at  8 
per  cent.,  payable  semi-annually.  By  virtue  of 
a  contract,  the  company  had  the  right  to  cross  the 
Newport  bridge  and  make  connection  with  like 
roads  in  Ohio. 

One  of  the  conditions  of  this  mortgage  was, 
that  if  default  was  made  and  continued  tor  more 
than  ninety  days  in  the  payment  of  any  semi- 
annual instalment  of  interest,  then  the  princi- 
pal evidenced  by  the  bonds  should  become  due. 

On  the  25th  of  July.  1874,  said  Douglas-  as 
Trustee  commenced  a  suit  in  the  Louisville 
Chancery  Court,  making  the  proper  parties,  al- 
leging the  foregoing  facts,  insolvency  gf  the 
company  and  insufficiency  of  the  assets  to  pay 
the  mortgage  debts,  and  praying  for  the  appoint- 
ment 9f  a  receiver,  on  the  ground  that  the  en- 
tire property  including  that  in  controversy  was 
insufficient  to  earn  a  net  income  sufficient  to 
pay  the  interest  on  the  bonded  debt  of  the  com- 
pany which  was  insolvent. 

By  a  cross-petition  in  that  suit,  filed  by  one 
Norvin  Green,  Trustee,  it  appears  he  was  a  trus- 
tee under  a  prior  deed  of  trust  in  the  nature  of  a 
mortgage  on  the  same  property  to  secure  93,000, 
000  in  bonds. 

The  condition  of  this  mortgage  was,  that  if 
default  be  made  for  more  than  sixtv  days  in 
the  payment  of  interest,  then  it  should  be  law- 
ful for  said  trustee  to  enter  and  take  possession 
of  all  the  property  embraced  in  the  deed  of 
trust. 

In  his  cross-petition  Green  also  seeks  the  ap- 

fDintment  of  a  receiver  and  for  the  protection  of 
is  rights. 

Pending  these  applications  for  the  appoint- 
ment of  such  receiver,  the  plaintiff  in  error,  a 
corporation  of  the  State  of  Kentucky,  doing  bus- 
iness in  Louisville  and  within  the  jurisdictioii 
of  the  court  where  said  suit  was  pending,  com- 
menced an  action  in  the  Court  of  Common  Pleas 
of  Hamilton  County,  Ohio,  against  said  railroad 
company  as  a  foreign  corporation,  and  caused  an 
attachment  to  be  issued  and  levied  on  certain 
cars,  part  of  the  equipments  of  said  road  included 
in  said  mortgages  which  was  temporarily  in 
Cincinnati,  having  crossed  the  Newport  bridge 
to  deliver  passengers  and  freight  and  return. 

This  action  and  attachment  was  commenced 
September  16,  1874. 

On  the  21st  of  September.  1874,  upon  the  nao- 
tion  of  Douglas,  trustee,  undeT  the  second  mort- 

fage,  and  Green,  trustee  under  the  first,  the 
reaches  of  the  conditions  of  said  mortgages  be- 
ins  admitted,  the  court  appointed  said  Gill  re- 
ceiver of  all  the  property  of  the  company,  in- 
cluding the  cars  seized  by  attachment,  and 
directed  him  to  take  charge  of  the  same.  This 
receiver  was  duly  qualified,  and  the  railnMul 
company  was  ordered  to.  surrender  to  him  its 
road  and  all  its  equipments  and  property,  and  he 
was  ordered  to  take  possession  of  the  same  and 
use  and  operate  the  road  until  the  further  order 
of  the  court.    The  order  invested  him  with  the 
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''same  powers  as  are  conferred  on  the  president 
and  directors  of  the  company  under  its  charted." 
^  He  was  authorized  to  orin^  and  defend  all  ac- 
tions til  hia  own  namcj  as  receiver,  as  he  may  be 
advised  by  counsel  to  be  necessary  or  proper  in 
the  discharge  oi  the  duties  of  his  office.  He  was 
further  authorized  to  take  possession  of  all 
rijghts  of  the  company  across  the  Newport  and 
Cincinnati  bridge,  to  and  from  the  depot  in  Cin- 
cinnati under  a  contract  for  that  purj^ose. 

On  appeal  to  the  district  court  the  injunction 
prayed  for  was  made  perpetual,  to  reverse  which 
judgment  these  proceedings  in  orror  are  prose- 
cuted. 

Johnson,  J. 

There  is  no  bill  of  exceptions,  hence  if  the 
fact  stated  in  petition,  which  are  put  in  issue, 
entitled  the  receiver  to  the  relict  prayed  and 
granted  we  must  presume  those  facts  were  proved 
sufficient  to  warrant  the  judgment. 

These  facts  are,  in  brief,  that  there  were  two 
mortgages  on  the  railroad  and  its  equipments  in- 
cluding the  cars  in  controversy,  the  conditions 
of  which  had  been  broken,  the  company  was  in- 
solvent, the  property  was  insufficient  to  paylile 
mortgage  debts  or  to  earn  enough  to  pay  the  in- 
terest thereon. 

In  this  condition  of  things,  the  trustees  ap- 
plied to  a  court  of  chancery  in  Kentuckv,  hav- 
ing jurisdiction  of  the  subject  matter  tor  the 
appointment  of  a  receiver.  Pending  this  appli- 
cation, the  plaintiff  in  error,  a  citizen  of  Ken- 
tucky and  within  the  jurisdiction  of  the  court 
before  whom  the  application  was  made,  came  to 
Ohio,  and  by  attacnment  founded  on  an  unse- 
cured claim  aeainst  the  railroad  company  seized 
cars  covered  by  the  deeds  of  trust,  and  now 
claims  priority  over  the  right  of  the  receiver. 

Atter  this,  the  court  in  Kentucky  made  the 
appointment  of  a  receiver,  and  clothed  him  with 
the  powers  stated.  He  was  to  take  possession 
of  the  road,  its  equipmi^nts,  franchises,  <!E:c.,and  to 
operate  the  same.  He  was  vested  with  power  to 
sue  in  his  own  name  as  receiver  in  all  actions 
advised  by  counsel,  necessary  or  proper  in  the 
discharge  of  his  duties.  This  power  to  possess 
himself  of  the  property  of  the  road,  and  to  oper- 
ate the  same,  extended  across  the  Ohio  river  over 
the  Newport  bridge  to  a  connection  with  the 
Ohio  roads  at  that  point,  and  for  that  purpose 
invested  him  with  the  satne  powers  as  the  pres- 
ident and  directors  of  the  company  had  under 
its  charter  to  make  connections  with  roads  in 
this  State. 

The  conditions  of  both  mortgages  having  been 
broken,  the  right  to  the  possession^  of  the  mort- 
gaged property  as  by  the  laws  of  Kentucky 
v'jsted  m  the  trustees  under  the  terms  of  the 
deeds  of  trust. 

The  right  which  the  company  had,  to  run  its 
cars  over  the  Newport  bridge  into  this  State, 
also  vested  in  the  trustees,  and  on  their  motion 
was  conferred  on  the  receiver.  Instead  of  asserting 
in  person,  this  right,  the  trustees  secured  the 
appointment  of  a  receiver  and  had  him  clothed 


with  all  the  powers  they,  as  well  as  the  corpora- 
tion possessed  in  the  premises. 

The  temporary  removal  of  the  cars  into  Ohio 
by  the  company  pending  the  application  for  a 
receiver  did  not  divest  the  mortgages  of  any 
rights  to  possession  of  the  property,  nor  impair 
the  power  of  the  court  over  it. 

The  rights  of  the  mortgagees.under  this  mort- 
gage wilibe  determined  by  the  kx  loci  amtrarluSf 
when  such  contract  is  not  contrary  to  tbc  policy 
of  our  laws,  nor  in  conflict  with  the  rights  of  our 
own  citizens.  Xn  such  a  case  our  courts  will  by 
the  law  of  comity  enforce  the  contract  and  give 
it  an  extra  territorial  operation.  Thus  the  mort- 
gagee of  chattel  property  under  the  laws  of  New 
York  may  assert  his  rights  agains^t  the  mort- 
gaged property  found  in  Ohio.  Kanaga  v.  Tay- 
lor, 7  0.  St.  134. 

This  property  at  the  time  it  was  seized  in  at- 
tachment was  in  possession  of  the  the  mortgagor, 
and  was  tcini)orarily  in  Ohio  under  a  contract 
with  the  Cincinnati\t  Newport  Bridge  Co.,  but 
the  right  to  the  possession  was  in  the  trustees  un- 
der these  mortgages.  If  instead  of  pnxruring  the 
appointment  of  a  receiver  they  had  in  person 
asserted  their  right  to  the  possession  under  the 
conditions  of  the  mortgage,  no  one  doubts  that 
their  right  was  paramount  to  the  seizure  under 
the  attacliment. 

The  right  of  the  trustees  under  these  mort- 
gages, whicVi  are  valid  by  the  laws  of  both 
states,  cnn  be  asserted  in  Oliio  as  fully  as  in  Ken- 
tticky.  The  only  limitation  being  that  the  couits 
of  Onio,  while  allowing  the  comity  of  suit 
on  a  contract  not  in  contravention  of  our  laws 
or  public  policy,  will  protect  the  rightsof  our  own 
citizens,  and  will  not  allow  the  principles  of 
comity  to  defeat  t)r  impair  these  rights.  Fuller 
t;.  Steiglitz,  assignee,  27  0.  St.  355;  Bank  of  Au- 
gusta V.  Earle,  13  Peters,  591 ;  Shortwell  r.  Jew- 
ett,  9  Ohio,  ISO;  Oliver  p.  Townes,  14  Martin 
(La.)  93 ;  Gaulundet  t;.  Hall, 35  N.Y.,  657;  Whar- 
ton Coniiict  of  Laws;  Story  on  Conflict  of  Laws, 
Sec.  244,  259. 

The  validity  of  these  mortgages  and  of  the 
appointment  of  the  receiver  of  this  corporation  is 
clearly  stated  in  Newport  &  Cin.  Bridge  Co.  r. 
Douglas,  receiver,  12  Bush.  673.  The  extent  of 
the  powers  of  the  receiver  to  operate  and  control 
the  road  and  its  earnings  under  this  appoint- 
ment are  then'  fully  settled. 

Counsel  for  plaintiff  in  error  concede  the  ex- 
tra territorial  rights  of  the  owner  of  property,  or 
of  the  mortagee  thereof,  to  maintain  an  action 
in  the  courts  of  a  sister  state,  whan  the  case 
comes  within  the  exception  stated,  butden^  that 
a  receiver  has  any  sucn  power.  The  claim  is, 
that  the  receiver  acquired  no  title  to  the  prop- 
erty in  controversy,  and  had  no  power  to  bring 
an  action  in  the  State  of  Ohio,  the  order  of  the 
Louisville  Chancery  Court  having  no  effect  out- 
side of  the  State  of  Kentucky.  Let  it  be  assum- 
ed as  settled  by  all  the  authorities  that  the  order 
of  the  Kentucky  court  sitting  in  chancery  did 
not  operate  to  confer  or  divest  any  tUle  to  prop- 
erty outside  of  that  state.     That  is  probably 
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also  true  as  to  the  title  of  property  within  that 
state.  The  receiver,  when  appointed  by  the 
court  of  chancery,  did  not  acquire  the  title  to 
the  property,  but  only  the  right  under  orders  of 
the  court  to  possess  and  operate  the  same,  as  the 
trustees  under,  thc^^nortgages  might  have 
done,  or  as  the  court  might  direct.. 

Stripped  of  all  collateral  matters,  the  question 
is:  hiis  the  receiver  in  such  a  case  the  legal  ca- 
pacity to  po$>sess  himself  of  the  property  em- 
oraccd  in  these  mortgages? 

The  general  principle  is:  'Hhatthe  possession 
of  the  receiver  is  that  of  all  parties  to  the 
suit,  according  to  their  titles.  As  between  the 
owner  and  incumbrancers  it  is  for  some  purix)ses 
the  possession  of  the  incumbrancers,  wlio  have 
obtained  or  extended  the  receiver;  as  between 
the  owner  whose  possession  has  been  displaced 
and  a  third  party  it  is  the  ])OHsession  of  the 
former."     High  on  Receivers,  Sec.  134,  Note  1. 

Thus  in  Uorlock  v.  Smith,  Law  Jour.  N.  S. 
vol.  2  p.  157,  where  a  receiver  was  appointed  of 
propert3*  mortgaged  to  A,  and  continued  to  hold 
over  after  his  discharge  it  was  held,  that  tlie  pos- 
session of  the  receiver  after  such  discharge 
was  the  possession  of  A. 

The  general  pro^wsition  is  well  established 
that  the  receiver  is  the  officer  or  agent  of  the 
court  api)ointing  him,  for  the  benefit  of  who(Jver 
ma}"  be  ultimately  determined  to  be  entitled  to 
the  property.  In  the  case  at  bar,  the  fact  was 
established,  that  the  right  of  property  was  in 
the  receiver, for  the  benefit  of  the  incunibrancers, 
on  whose  motion  he  was  appointed,  and  there- 
fore, as  between  them  and  the  owner,  or  the  un- 
secured creditors,  the  possession  is  that  of  the 
incumbrancers.  Thus  it  was  held  in  Angel  r. 
Smith,  9  Vesey  337,  that  when  the  rights  of 
the  parties  are  ultimately  determined,  the  I30s- 
se&sjon  of  the  receiver  for  the  whole  period,  by 
relation  dates  back  to  the  time  of  the  appoint- 
ment, though  pending  such  determination,  it  be 
deemed  the  possession  of  the  court  for  all  parties 
interested. 

Again,  the  iX)sse8sion  of  the  receiver  and  his 
right  to  possession  are  exclusive.  No  one,  not 
even  the  trustees  under  these  mortgages,  could 
interfere  with  this  right.  Having  procured  his 
appointment  and  placed  the  property  in  the  cus- 
tooy  of  the  court,  they  would  be  estopped  from 
asserting  in  person  the  right  to  enter  upon  and 
use  the  property  reserved  to  them  in  the  condi- 
tions of  their  mortgages. 

Without  authority  of  the  court,  no  one  has  the 
right  by  execution,  or  otherwise,  to  interfere  with 
the  receiver's  ppssession.  High  on  Receivers,  Sec. 
135  to  156,  and  cases  cited. 

Again,  the  authority  to  bring  action  is  derived 
from  the  court  appointing  him,  which  may  be 
conferred  either  bv  a  general  order  or  bv  special 
orders  in  particular  cases.  2  Daniels  Ch.  Prac. 
1761,  Note  7.    Davis  v.  Gray,  16  Wall  216-219. 

This  is  according  to  the  weight  of  authority, 
though  there  are  many  well  considered  cases 
holding  that  a  receiver  nad  the  right  to  sue  by 
virtue  of  his  appointment  and  the  general  pow- 


ers thereby  conferred,  without  express  authority 
for  that  purpose.  2  Daniels  Ch.  1751.  Note 
7,  in  brackets.  Wray  v.  Jamison,  10  Humph. 
186.  Baker  t;.  Coojier,  57  Maine  388.  High  v. 
Receivers  sec.  210. 

In  the  case  before  us  the  order  of  appointment 
authorizes  the  receiver  to  bring  all  necessary 
proper  actions  in  his  own  name  as  such,  under 
advice  of  counsel. 

So  far  as  the  court  had  power  to  do  so  it  has 
by  a  general  order  clothed  the  receiver  with  the 
right  to  bring  tliis  action.  If  the  allegations  of  the 
petition  are  true,  and  in  this  proceeding  we 
must  assume  that  they  are,  the  action  was  a  nec- 
essary and  proper  one,  and  was  advised  bv  coun- 
sol  who  represents  the  receiver.  This  right  to 
sue  in  his  own  name  is  not  controverted  when 
applied  to  an  action  in  Kentucky,  but  the  claim 
is  that  the  authority  to  do  so  is  confined  to  ac- 
tions brought  in  Kentucky.  In  other  words, 
•  that  this  right  cannot;  by  the  comity  between 
states,  be  exercised  in  a  sister  state. 

As  the  mortgage  was  valid  in  Ohio,  and  the 
property  was  insufficient  to  pay  the  debt,  the 
equity  of  redemption  on  which  the  attachment 
was  levied  was  valueless.  The  attaching  cred- 
itor ae4uired  no  right  or  interest  b}'  the  seizure, 
paramount  to  the  mor^.gagee's. 

Had  it  appeared  that  an  interest  in  the  prop- 
ert}'  was  acrjuired  by  the  seizure,  a  different  and 
somewhat  difiicult  question  would  have  been 
2)resented,  namely  :  would  the  Ohio  court  retain 
the  property  until  this  interest  was  ascertained 
and  protected?  If  the  attaching  creditor  was  a 
citizen  of  Ohio,  the  principle  that  our  courts 
would  protect  its  own  citizens  would  seem  to  ap- 
pl}',  but  treating  the  mortgages  as  valid,  no  sucn 
interest  existed,  or  could  be  acquired  by  the  levy 
of  the  attachment,  as  the  property  was  insuffi- 
cient to  pay  the  debts  secured  b}'  tne  mortgages. 
Independent  "of  the  rig^>ts  of  any  citizen  of 
Ohio,  will  comity  allow  the  receiver  to  maintain 
an  action  in  Ohio,  which  he  could  bring  in  Ken- 
tucky ? 

We  think  that  upon  both  principle  and  au- 
thor! t}^  such  an  action  may  be  maintained.  The 
nature  of  the  union  between  the  states,  as  mem- 
bers of  a  common  government,  the  vital  inter- 
ests which  bind  thehi  together,  should  lead  us  to 
presume  a  greater  degree  of  comit}'  in  commer- 
cial, as  well  as  political  affairs,  than  we  should 
be  authorized  to  presume  between  states,  wholly 
foreign  to  each  other. 

In  Hurd,  Receiver,  t;.  The  City  of  Elizabeth, 
41  N.  J.  L.,  1,  it  was  held,  that  a  receiver  ap- 
pointed by  a  court  of  New  York,  clothed  with 
authority  to  take  the  designated  property  wher- 
ever situate,  may  sustain  a  suit  for  such  property 
in  the  courts  of  New  Jersey. 

That  was  an  action  in  that  state  to  recover  mon- 
eys due  a  New  York  bank, of  which  the  plaintiff 
was  appointed  receiver  by  a  New  York  court. 
There,  as  here,  the  right  'to  sue  outside  of  New 
York  was  denied. 

It  is  said  there  are  dicta  that  go  to  the  extent 
of  this  claim,  but  the  correct  rule  is  stated  to  be : 
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**That  a  receiver  cannot  sue  or  otherwise  exer- 
cise his  functions  in  a  foreign  jurisdiction,when- 
ever  such  act{i,ifsanctioned,would  interfere  with 
the  policy  established  by  law  in  such  foreign 
jurisdiction.  *  *  *  *  * 

"  It  could  hot  be  exercised  in  such  foreign  jur- 
isdiction to  the  disadvantage  of  creditors  resi- 
dent there,  because  it  is  the  policy  of  every  gov- 
ernment to  retain  in  its  own  hands  the  property 
of  a  debtor  until  all  domestic  claims  against  it 
have  been  satisfied." 

The  distinction  is  drawn  between  the  case  of 
a  receiver  acting  under  the  inherent  force  of  his 
appointment  alone,  and  a  case  where.,  by  the 
terms  of  his  appointment,  he  is  directea  togath- 
er  the  assets  wherever  found.  The  power  of  the 
court  to  confer  such  authority  on  a  receiver  is 
not  limited  to  property  found  within  the  state 
where  he  is  appointed.  It  is  not  necessary  that 
the  property  should  be  within  the  jurisdiction  of 
the  court. 

Thus  the  courts  of  Ensland  have  appointed 
receivers  to  manage  lanaed  property  m  India, 
Canada,  China,  Ireland,  Italy,  the  South  Ameri- 
can states  and  other  places.  2  Daniels'  Ch.  * 
1731,  and  cases  cited. 

So  on  principles  of  comity,  the  aid  of  a  New 
Jersey  court  was  extended  to  a  foreign  receiver 
to  obtain  possession  of  property,  as  against  the 
officers  of  a  corporation  of  which  he  was  receiv- 
er, who  may  be  endeavoring  by  fraud  or  subter- 
fuge to  withhold  it.  Bidlack,  Receiver, v  Mason, 
26  N.  J.  Eq.,  230. 

The  principle  announced  in  Hurd  v.  Eliza- 
beth, supra,  which  is  a  late  and  well  considered 
case,  is  in  our  judgment  supported  by  reason 
and  authority.  A  few  of  the  cases  are :  Pond 
V.  Cooke,  6  Keporter  (Conn.)  516;  Hunt  v.  Co- 
lumbian Ins.  Co.  55  Maine  297-8 ;  Exparte  Nor- 
wood. 3  Bissell  604 ;  Gray,  Receivers,  v,  Davis,  1 
Wood,  420,  affirmed  in  Davis  v.  Gray,  16  Wal- 
lace, 203;  Runk  et  al.,  Receiver,  v.  St.  John,  29 
Barb.,  585;  Barclays.  The  Quicksilver  Mining 
Co.,  6Lan.  25;  Willets  v.  Waite,  25N.Y.577; 
Peterson  v.  The  Chemical  Bank,  32 ;  Pugh  v. 
Hunt,  52  Howard  (N.Y.),  22 ;  Graydon  v.  Church, 

7  Mich.,  36. 

Great  reliance  is  placed  on  the  remarks  of  Mr. 
Justice  W^'ne  in  deciding  the  case  of  Booth  v. 
Clark,  17  Howard,  .334,  where  it.  is  said,  <<  that 
the  receiver's  right  to  the  possession  of  the  prop- 
erty is  limited  to  the  jurisdiction  of  his  ap- 
pointment." This  and  other  remarks  of  the 
learned  Judge  are  termed  dicta,  when  applied  to 
cases  like  the  present.  In  Hurd  r.  The  City  of 
Elizabeth,  41  N.  J.,  L%w  1.     Ex  parte,  Norwood 

8  Bissel,  512.  Booth  v.  Clark  was  correctly  de- 
cided upon  the  facts  before  the  court.  One  Cam- 
ara  recovered  a  judgment  in  the  court  of  New 
York  against  Clark,  and  upon  a  return  of  no 
goods  on  which  to  levy,  had  Booth  appointed  re- 
ceiver in  1842,  to  reach  equitable  assets  and 
choses  in  action  of  Clark  to  satisfy  his  judgment. 
In  1851  Booth,  as  receiver,  filed  a  bill  m  the  Cir- 
cuit Court  of  the  District  of  Columbia,  seeking 
to  reach  a  claim  upon  Mexico  in  favor  of  Clark, 


which  had  been  awarded  to  him  in  1848.  Clark 
was  adjudged  a  Bankrupt  in  1843,  and  this  claim 
against  Mexico,  which  was  then  existing,  passed 
to  his  assignee.  It  was  held  in  Clark  v.  Clark, 
17  Howard,  315,  that  this  claim  belonged  to  the 
assignee  in  bankruptcy.  The  controversy  in 
this  case  was,  therefore,  one  between  Clark  s  as- 
signee in  bankruptcy,  and  Booth,  receiver,  under 
the  creditor's  bill  of  Camara  filed  in  New  York, 
as  to  which  was  entitled  to  collect  from  the 
United  States  the  amount  awarded  to  Clark  by 
the  commission  under  the  treaty  between  the 
United  States  and  Mexico.  It  was  held  that  the 
assignee  in  bankruptcv,  by  virtue  of  his  ofiSce, 
had  the  best  right  to  the  fund.  There  were  no 
liens  or  vested  rights  of  the  judgment  creditor 
to  his  debtor's  claim  or  chose  in  action.  The  re- 
ceiver only  acquired  an  authority  to  sue  for  and 
reduce  to  possession  this  claim.  This  authority 
had  no  extra  territorial  force  as  against  the  as- 
signee in  bankruptcv,  who  represented  all  cred- 
itors, alike,  and  who  by  the  adjudication  in 
bankruptcy,  became  invested  with  the  right  to 
choses  in  action  wherever  found. 

Unlike  the  present  case,  there  was  no  lien  or 
mortgage,  or  other  vested  interest  in  the  receiv- 
er. So  far  we  have  taken  no  notice  of  the  fact 
that  the  litigating  parties  are  both  citizens  of 
Kentucky.  The  plaintiff  in  error  has  no  right 
ta  invoke  that  protection  against  the  principles 
of  comity,  which  this  state  would  accord  to  her 
own  citizens.  Wharton  Conflict  of  Laws,  Sees. 
364-369.  In  such  case  it  is  said  held,  *'  where 
questions  as  to  extra  territorial  property  arise 
between  foreign  assignees  and  foreign  creditors, 
domiciled  in  the  same  state,  the  foreign  law  to 
which  such  parties  are  subject  will  be  upheld. 
Ibid.  Sec.  369,  and  note. 

In  Rhode  Island  Bank  v.  Danforth  14,  Gray 
123,  that  a  mortgage  on  chattels  in  Massachusetts 
b^  a  Rhode  Island  mortgagor  to  a  mortgagee  re- 
siding in  the  same  state,  would  be  sustained  in 
the  courts  of  Massachusetts  as  against  an  attach- 
ment in  Massachusetts  by  a  Rhode  Island  cred- 
itor. The  court' say,  all  the  parties  are  citizens 
of  Rhode  Island,  and  a  valid  mortgage  there  will 
transfer  the  property  in  Massachusetts.  If  this 
were  not  the  rule,  it  would  enable  a  Kentucky 
creditor  of  an  insolvent  debtor,  by  an  attach- 
ment in  Ohio,  to  defeat  an  assignment  made  in 
Kentucky  for  the  egual  benefit  of  creditors^  and 
thereby  secure  a  priority  over  others,  and  even 
ever  a  valid  mortgage. 

Judgment  affirmed.    [To  appear  in  38  0. 8.] 
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VIRGINIA  MILITARY  LANDS  IN  OHIO. 


[^NorvUPs  Case  conduded.'] 

Meanwhile  the  lands  bad  been  sold  for  taxes,  fvr  hf 
order  of  probate  ooarta  and  otherwise.  Where  the  paitlea 
to  the  original  entry  had  omitted  to  obtain  legal  titles 
and  the  period  in  which  legal  titles  might  have  Besn  ob> 
tained,  had  passed  and  nearly  a  generation  of  time  had 
sabseqnently  intervened,  and  the  land  had  long  been  la 
peaceful  possession  ani  artoal  ooenpanoy  nndsr  ^oa- 
sesMry  rights,  and  titles  derived  throagh  t^e  tax  sales 
or  Jadloiar  proceeding,  or  by  pnrohase  from  the  holdsiB 
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of  the  original  entrr,  the  evidence  of  which  was  often 
imperfect  and  not  infrequently  lost,  there  was  mani- 
festly irood  reason  whv  leiclslation  that  woald  proToke 
litigation  and  throw  titles  into  confusion  or  disturb  long 
possession  nnder  claim  of  title,  should  be  avoided. 

The  second  section  of  the  act  of  1880  declared  valid  all 
legal  surveys  that  had  been  returned  to  the  land  office 
on  or  before  March  8, 1857,. on  entries  made  on  -or  before 
January  1, 1852. 

The  effe«4  of  this  section  was  to  confirm  all  patents  that 
bad  been  issued  on  suf*h  surveys,  and  to  prevent  the 

{grantees  of  the  State,  under  the  act  of  1871,  from  assert- 
ng  a  claim  to  any  such  lands  on  account  of  defective 
proceedings  or  technical  irregularities  connected  with 
the  surveys  and  entries  on  which  the  patents  were 
issued. 

A  mistake  of  the  land  office  in  issuing  patents  where 
the  basis  of  the  patent  was  legal  but  the  proceedings  in 
some  manner  irregular  coaldnot  thereafter  be  inquired 
into  by  the  courts.  Surveys  had  been  made  but  not  r»> 
tumca  within  the  time  prescribed  in  tlie  act  nnder  which 
they  were  made,  but  were  returned  before  March  8, 1857. 
The  surveys  so  validate  were  such  as  hsd  been  returned 
to  the  (General  Land  Office  at  the  seat  of  Government 
on  or  before  Man*h  3, 1857.  It  has  been  argued  before  me, 
that  the  office  of  the  principal  surveyor  of  the  Virginia 
Military  Di»trict  at  Chillicothe  was  meant  as  the  office  to 
which  the  surveys  should  be  returned,  or  that  if  returned 
to  that  offii'O,  they  were  validated  by  the  act  of  1880.  The 
proposition  is  untenshle.  The  office  to  which  the  returns 
were  to  be  made  under  former  laws,  to  which  the  pro- 
visions of  this  act  conformed  was  the  General  Land  Office 
at  Washington  as  successor  to  the  Department  of  War  for 
this  purpose.  There  was  otherwise  no  evidence  of  the 
survey,  and  no  basis  on  which  a  patent  could  be  issued. 
The  return  to  the  General  Land  Office  was  a  positive  re- 
quirement of  law,  and  a  precedent  condition  to  the  ac- 
qnlrement  of  any  rights  under  the  entry,  failure  in  com- 
•plianoe  with  which  was  fatal  to  the  legality  of  the  sur^ 
vey.  Legal  surveys  only  were  affected  by  the  provision 
of  the  2iid  section.  A  survey  not  returned  to  the  General 
Lsnd  Office  on  or  before  March  8, 1857,  was  not  a  legal 
survey.  Notice  to  the  world  of  the  appropriation  of  the 
land  most  have  been  given  in  the  manner  prescribed  by 
the  stacute,and  a  survey  filed  elsewhere  than  in  the  office 
deaignated  by  law,  was  not  notice  to  anybody  and  no 
rights  could  be  established,  maintained,  or  concluded  In 
the  absence  of  auch  notice  filed  in  the  General  Land  Office 
within  the  prescribed  time.  As  a  minor,  but  no  less 
efllBctive  consideration,  it  may  be  observed  that  the  office 
of  the  principal  surveyor  of  t  je  Virginia  MiliUry  District 
is  never  termed. a  "land  office."  The  descriptive  words 
*'landoffloe"and  '^General  Land  Office"  are  sometimes 
used  convertibly ;  the  words  "land  office"  and  "office  of 
the  principal  surveyor"  etc,  are  never  so  used.  The  land 
office  is  an  office  of  the  government  universally  recog- 
nised by  this  descriptive  designation.  The  office  of  the 
Principal  surveyor  of  the  Virginia  Military  District  Is  not. 
/bis  latter  oilioe  is  specifically  mentioned  in  the8rd 
section* of  the  act  in  relation  to  the  record  required  by 
previous  laws  to  be  made  in  that  office.  The  "General 
Land  Office"  is  also  mentioned  in  said  section  in  the 
same  relation  as  "land  office"  is  mentioned  in  the  2nd 
section.  Obviously  there  was  no  intention  of  confouud- 
Ins  the  General  Land  Office  with  the  office  of  the  prind- 
palsurveyorofthe  Virginia  MiliUry  District  or  of  con- 
fusing the  functions,  duties,  or  obflgations  respectively 
connected  with  those  district  offices.  An  essential  modi- 
fication of  a  system  that  has  been  maintained  from  the 
period  of  the  eatablishment  of  the  boundary  line  of  the  < 
Virginia  Military  District,  cannot  be  assumed  by  Impli- 
oation.  The  proposition  to  which  I  have  adverted  appears 
to  have  been  raised  upon  the  point  that  the  initial  let- 
ters of  the  words  "land  office"  in  the  second  section  of 
the  statute  are  not  printed  in  oapitals.  This  is  a  mere 
derioal  or  tvpographlcal  incident  and  does  not  control 
the  law.  Ifitwereof  sufficient  importance  to  be  men- 
tioned it  might  be  stated  that  in  the  report  of  Senate  pro- 
oeedings  (Cong.  Reoord,  Vol.  10. 2nd  Sees.  48th  Cong.  p. 
8572)  it  is  seen  that  this  section  inserted  in  the  bill  by  the 
Senate  naed.the  words  "Land  Office"  spelling  the  same 
with  oapital  letten.  Tlie  substitution  of  small  letters  was 
•n  apparent  fanoyy  or  aoddent  of  the  copying  clerk. 

The  8rd  ■ootion  of  the  act  of  May  27, 1880.  is  not  a  re- 
vival of  the  act  of  1804.  It  is  a  new  act,  and  it  is  in  effect 
and  in  fa^*t  a  new  grant.  The  parties  entitled  to  bounty 
uuida  under  former  laws  but  wboae  fights  had  lapsed  by 


the  efflux  of  time  and  the  limitations  of  the  statutes, 
were  allowed  three  years  In  which  to  make  surveys  in 
cases  in  which  by  virtue  of  a  proper  warrant,  entries 
had  been  made  and  duly  re<?orded  on  or  before  January 
let,  1852,  and  where  the  surveys  had  not  been  made  pre- 
vious to  the  passage  of  this  act. 

The  language  of  the  act  Is  "shall  be  allowed"  three 
years  from  and  after  the  passage  of  "this  act  to  make  and 
.  return  their  surveys"  etc  l^uch  surveys  were  to  be  r»> 
corded  in  the  office  of  the  principal  surveyor  snd  the 
original  platof  survey  and  (he  warrants  or  certified  cop- 
ies of  warrants  were.to  be  filed  In  the  General  Land  Office 
in  the  same  manner  as  formerly  provided  by  the  act 
of  1804. 

This  was  the  application  of  the  old  and  familiar  method 
to  the  new  grant.  An  important  limitation  of  the  act  ia 
the  restriction  of  its  appIic*ation  to  cases  where  there  had 
never  been  a  survey,  and  it  is  in  such  cases  only  that  a 
survey  w*us  authorized  to  be  made  in  the  manner  and 
within  the  time  prescribed,  and  patent  authorized  to  be 
issued.  Patents  coufd  therefore  be  issued  only  on  surveys 
mnde  after  the  passage  of  the  act  and  not  on  surveys  made 
before  the  passage  of  the  act. 

Congress  Is  presumed  to  be  familiar  with  the  subject 
matter  of  its  legislation  and  the  reasons  which  under  the 
existing  situation  of  titles  to  lands,  in  the  Virginia  Mili- 
tary District  would  have  sanctioned  and  in  justice  and 
equity  required  this  limitation,  must  be  presumed  to  have 
been  the  reasons  .which  operated  on  the  legislative  mind 
in  affixing  such  limitation  and  restriction  ;  after  making 
an  entry  by  virtue  of  their  warrants  and  obtaining  sur- 
veyti,  many  parties  neglected  to  return  the  surveys  and 
warrants  to  the  General  I^and  Office  as  required,  and 
therefore  never  obtained  legal  title  to  the  land.  Whether 
this  was  mere  negligence  or  a  design  to  es(*ape  taxation 
is  not  material.  The  fact  Is  known  to  be,  that  such  title 
as  the  holders  of  en  tries  or  their  assigns  originally  had 
passed  by  tax  sales  and  otherwise  to  tiiird  psrtles  and 
their  transferees,  snd  that  the  lands  at  the  date  of  the 
act  of  1880,  were  as  now  the  cultivated  farms  and  hdtaea 
of  numerous  citizens.    To  have  authorized  the  issue  of 

Satents  to  the  original  holders  of  entries  or  their  immo- 
late assigns  who  had  slept  on  their  rights  for  a  period 
of  from  twenty-five  to  seventy-rive  years,  would  have 
been  to  prefer  stale  equities  to  living  rights  and  to  pro- 
vide a  means  of  wholesale  ejectment,  and  dispossession 
of  actual  occupanta,  and  the  «)ecu1ative  acunirement 
after  a  life-long  evasion  of  a  paitfcipatlon  in  toe  public 
burthens  and  without  compensation  to  the  injured  par- 
ties, of  property  increased  in  value  bv  the  growth  of  pop- 
ulation and  the  labor  and  means  of  tii«>se  who  had  law- 
fully nurtured  and  improved  it  under  the  protection  of 
the  laws  of  the  State.  Congress  did  not  intend  to  perpe- 
trate an  IniQstlce  of  this  magnitude,  and  I  find  in  tnla 
necessary  inference  a  reason  which  satisfies  me  that  the 

E roper  construction  of  the  3rd  secalon  of  the  act  of  May 
«7, 1880,  is  that  which  follows  the  strict  literal  lind  nat- 
ural Import  of  the  words  employed  In  the  statute.  If 
there  were  any  doubt  upon  the  point  it  would  be  removed 
by  a  consideration  of  the  nature  of  the  *act ;  which  I  do 
not  regard  as  tJie  essence  of  a  remedial  statute,  but  as  a 
grant  </e  novo  operating  upon  the  lands  that  hsd  been  ro> 
leased  from  all  prior  reservation  for  the  satisfaction  of 
military  claims.  I  do  not  however  esteem  the  law  doubt- 
ful. I  do  not  think  ic  the  law  or  the  intention  of  the  law 
that  ancient  surveys  not  lawfully  returned  prior  to 
March  8, 1857,  or  surveys  made  without  lawful  authority 
between  March  S,  1875,  and  May  27, 1880,  should  be  habil- 
itated and  patenta  issue  thereon  under  this  act. 

The  3rd  section  comprises  the  sole  existing  authority 
for  the  issue  of  patenta  on  surveys,  founded  on  Virginia 
military  warrants.  It  authorizes  patents  to  be  issued  in 
certs  in  clearly  defined  cases,  namely :  where  the  warrant 
was  entered  on  or  before  January  1, 1852,  and  the  survey 
had  not  been  made  and  returnea  to  the  General  Land 
Offlceat  thedateof  the  passage  of  the  act,  but  ahould 
after  that  datQ  be  made  and  recorded  In  the  office  of  the 
principal  surveyor  of  the  Virginia  Military  District  and 
returned  to  the  office  of  the  Oommlssioner  of  the  General 
Land  Office,  together  with  the  original  er  certified  copies 
of  the  warrant^ 

Patenta  can  only  be  issued  when  specifically  authorised 
by  law.  Specific  authority  is  found  in  this  seotlon  for 
the  issue  of  patents  in  the  cases  thus  described  in  the 
statute.  No  authority  exista  under  this  act  for  the  Issue 
of  patents  in  any  other  case  or  class  of  cases  and  if  there 
were  any  doubt  upon  the  point,  it  would  still  be  my  duty 
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to  decline  to  imiie  patents  in  doubtful  cases,  by  the  very 
reason  of  such  doubt. 

Applying  the  principles  and  views  above  set  forth'  to 
the  case  presented  by  you,  I  find  iis  follows : 

1st.  An  entry  appears  to  have  boen  made  bv  virtue  of 
tTie  warranty  prior  to  January  1, 1852,  to- wit :  in  or  prior 
to  1822,  and  if  so,  the  caso  is  to  that  extent  within  Uie 
statute. 

2nd.  The  survey  was  made  in  1822,  as  would  appear 
from  the  purported  copy  now  filed,  but  was  not  returned 
to  the  office  of  the  Commissioner  of  the  General  Land 
Office  on  or  before  March  3, 1857,  and  so  far  the  case  is 
nfit  within  the  statute. 

3rd.  There  is  no  authority  of  law  under  which  a  patent 
can  issue  in  this  case. 

Very  resp<H!tfu11y, 

N.  C.  McFarland, 

■Oomniisnoner, 

Since  this  decision  was  made^  an  appeal  has  been 
taken  to  the  Secretary  of  the  Interior  by  Jeremiah  Hall, 
Attorney.  Tlie  question  will  again  be  argued  and  de- 
cided hereafter. 


♦  »  » 


LAWYERS  vs.  LAW-MAKERS. 


The  London  Law  Times,  in  commenting  upon 
the  lawyers  in  the  House  of  Commons  and  in 
the  Senate  of  the  United  States,  says : 

It  is  a  matter  of  common  historical  knowledge 
that  towards  the  end  of  the  16th,  and  during 
the^arlier  part  of  the  17th  century,  the  House 
of  Commons  included  among  its  members  a  large 
proportion  of  the  legal  profession,  whose  energy 
and^eloquence  earned  for  them  from  Lord  Bacon 
the  title  of  '*  the  litera  vocales  of  the  House."  In 
later  times,  even  if  their  actual  number  has  not 
diminished,  it  is  certain  that  their  proportion  to 
the  remainder  of  the  House  has  become  smaller, 
and  it  is  more  than  certain  that  they  have  never 
attained  the  preponderance  that  the  profession 
enjoys  at  the  present  time  in  the  Legislature  of 
the  United  States.  In  the  Senate  of  that  country 
no  less  than  fifty-seven  out  of  seventy-six  mem- 
bers are  lawyers,  and  in  the  lower  house  as 
many  as  195  out  of  the  293  representatives;  in 
other  words,  more  than  two-thirds  of  the  whole 
legislature  belong  to  the  legal  brotherhood. 


» > » 


SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvain'e,  Hon.  Nicholas  Longworth, 
Judges. 

Tuesday,  June,  6,  1882. 

GENERAL  DOCKET. 

No.  140.  Thomas  C.  Dye  v,  Thomas  C.  Bowen  et  al.  Er- 
ror to  the  District  Court  of  Marion  County.  Cause  set- 
tled as  per  agreement  on  file. 

194.  Allen  M.  Watson  v.  John  J.  Bamhouse  et  al.  Ef- 
ror  to  the  District  Court  of  Jefferson  County.  Settled  as 
per  agreement  on  file. 

542.  Roderick  Is,  Watts,  executor,  v.  J.  M.  Miller.  Er- 
ror to  the  District  Court  of  Highland  County.  Dismissed 
at  costs  of  plaintiff  in  error  by  consent  of  patties. 

1102.  Lydia  London,  administratrix,  v.  James  Patter- 
son, administrator.    Error  to  the  District  Court  of  Co- 


lumbiana County.    Time  of  filing  printed  record  extend- 
ed to  June  30, 18S2. 

1117.  Charles  Stoddard  v.  The  State  of  Ohio.  Error  to 
the  Court  of  Common  Pleas  of  Ashland  County.  Judg- 
ment affirmed.    There  will  be  no  further  report. 


MOTION  DOCKET. 

No.  07.  Edward  A.  Bratton  v.  E.  D.  Dodge  et  al.  Mo- 
tion to  modify  decree  in  cauMO  No.  41  on  the  General 
Docket.    Motion  overruled. 

70.  Frederif'k  W.  Newburg  v.  The  State  of  Ohio.  Motion 
for  leave  to  Hie  a  petition  in  error  to  the  Court  of  Com- 
mon Pleas  of  Franklin  County.    Motion  overruled. 

83.  Philo  Tilden  v.  C.  O.  Edison.  Motion  to  stay  exe- 
cution and  appoint  a  receiver  in  cause  No.  1144  on  the 
General  Docket.    Motion  overruled. 

84.  Adin  G.  Ilibbs,  administrator,  <Scc.  and  William 
Miller  v.  The  Union  Central  Life  Insurance  Company. 
Motion  for  Htav  of  execution  in  cause  No.  783  on  tlie  Qen- 
eral  Docket.  Motion  granted.  Execution  staved  upon- 
the  execution  of  a  bond  by  William  Miller  in  tne  sum  of 
$500,  conditioned  according  to  the  3d  clause  of  Section 
6718,  of  the  Hevised  Statutes. 

86.  Jasper  Liming  i;.  £.  J.  Hemphill.  Motion  to  dis- 
mlHs  cause  No.  \Hf7,  of  the  General  Docket,  for  want  of 
printed  record.  Motion  overruled,  and  counter-motion 
to  extend  time  for  printing  granted,  and  time  extended 
for  60  days. 

89.  Charles  Williams  v.  The  State  of  Ohio.  Motion  for 
leave  to  hie  a  petition  in  error  to  the  Court  of  Common 
Pleas  of  Franklin  Cuuntv.  Motion  overruled.  Although 
there  are  great  irregularities  cxxrurring  at  the  trial,  there 
are  no  substantial  errors  to  the  prejudice  of  the  plaintifF 
in  error.    There  will  be  no  further  report. 

ilO.  German  in  Building  Association  v.  George  F.Wind- 
horst. Motion  for  leave  to  tile  a  petition  in  error  to  the 
Superior  Court  of  Cincinnati.    Motion  overruled. 

01.  Robert  Cone  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  the  Court  of  Common 
Pleas  of  Hamilton  County.  Motion  overruled  on  the 
ground  that  the  application  should  be  made  to  the  Dis- 
trict Court  of  Hamilton  County. 

92.  Irving  W.  Pope  v.  John  Bleasdale.  Motion  for 
stay  of  execution  in  cause  No.  1171  on  the  General  Dock- 
et.   Motion  overruled. 

96.  H.  C.  Butter,  Superintendent,  Ac  v,  Ohio  ex  rel., 
James  GHtrel.  Motion  to  take  cause  No.  1183, 
of  the  Genet  al  Docket,  out  of  its  order  for  hearing.  Mo> 
tion  granted. 

96.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Com- 
pany V.  George  I>eathley.  Motion  for  stay  of  execution  in 
cause  No.  1174  of  the  General  Docket.  Alotion  passed  for 
specific  statement  in  writing  of  errors  relied  on,  and  so 
much  of  the  facts  as  show  how  the  points  arise. 

97.  Ohio  ex  rel.,  Attorney  General  v.  Pioneer  Uve 
Stock  Co.  Motion  to  take  cause  No.  1191,  of  the  General 
Dck^ket,  out  of  its  order  for  hearing.    Motion  granted. 

98.  A.  B.  Cofi\n  v.  James  Seoor,  et  al.  Motion  to  stay 
proceedings  in  cause  No.  943  of  the  General  Docket  Mo- 
tion overruled. 

99.  Lewis  Cosier  v.  W.  R.  Hardman,  et  al.  Motion  to 
stay  execution  in  cause  No.  1167  of  the  General  Docket. 
Motion  granted.  Bond  fixed  at  |200,  conditioned  to  par 
all  costs  and  damages  in  case  the  Judgment  should flual- 
ly  be  affirmed. 

100.  City  of  Youngstown  v,  James  E.  Montcomeiy. 
Motion  to  dismiss  cause  No. 966.  of  the GtoneralDocket, 
for  want  of  printed  record.    Motion  granted. 

102.  Thomas  H.  Gardner  v.  Lina  Murphy.  Motion  to 
dismiss  cause  No.  628,  of  the  General  Docket,  and  coun- 
ter-motion to  permit  the  printing  of  the  remalnins  por- 
tions of  the  record.  Motion  to  dismiss  overruleo,  and 
counter-motion  granted.  The  printing  additional  por- 
tions of  the  record  to  be  done  within  60  days. 

108.  PitUburgh,  Cincinnati  A  St.  Louis  Railway  Co. «. 
J.  W.  Haynor,  et  al.  Motion  to  stay  execution  in  cause 
No.  1176  of  the  Greneral  Docket.    Motion  overruled. 
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COLUMBUS,  OHIO,      :       :     JUNE  15,  1882. 


HONORS. 


The  Republican  Convention  of  thin  State, 
last  week,  placed  in  nomination,  for  Judge  of  the 
Supreme  Court,  Hon.  John  H.  Doyle  of  Toledo, 
now  Judge  of  the  Court  of  Common  Pleas  of 
Lucas  County.  Judge  Doyle  is  an  able,  conscien- 
tious jurist,  upon  whom  this  compliment  i»  well 
bestowed,  and  should  he  be  elected  to  the 
office  of  Supreme  Judge,  will  wear  the 
Judicial  ermine  with  dignity  befitting  that 
high  office.  The  Democratic  Cdnvention  will 
meet  in  this  city  July  20th,  and  will  beyond 
question  place  in  nomination  the  present  occu- 
pant of  the  bench,  Hon.  John  W.  Okey,  who  de- 
serves a  nomination  at  the  hands  of  his  party. 
He  is  so  well  known  that  he  needs  no  introduc- 
tion to  the  people  of  the  State,  and  his  ability 
as  a  lawyer  and  judge  is  beyond  question. 


i«-»- 


LAND    WARRANT— SURVEY— LANDS    OP 
VIRGINIA  MILITARY  DISTRICT. 


SUPREME  COURT  OP  OHIO. 


John  A.  Coan, 

V* 

William  J.    Flago. 


1.  A  tanrej,  MnbneiDg  ilxtMii  handrvd  and  cigbty-two  acres,  on  so 
•Btry  of  Uadsln  the  Virgtola  Military  Dlntrlcl  nmdo  on  a  warrant  fnr 
It»  hnndrad  aerei,  if,  by  roatoo  ofnieb  etoow,  fhindttlcnt  an  agalntft  the 
Oovemmrat  of  tha  United  Statoa,  and  Tentn  In  thr  owner  of  the  war- 
rant BO  eetatc  or  intanwt  in  the  land,  which  the  gf^vt^mniont  of  the  ITnltoil 
Btatflt,  OB  prlaciplee  of  equity.  In  bonnd  t«>  |in»t(«ct  by  inNiilnfC  a  patent 
Ibr  the  whole  or  any  part  of  the  ennrey. 

8.  Whether  the  act  of  OnugrMi  of  febmary  18, 1871,  granting  to  tlie 
Bute  of  Ohio,  bndH  in  the  Virginia  MillUry  District  "  remaining  nnsiir- 
^reyed,**  passed  title  to  lands  coYorod  by  a  prevlims  snnrey  vuliUble  on  ac- 
eonnt  of  excess  in  the  t|nanttty  of  land  enibraecd,  ^^Mertf  But,  if  it  did 
not,  the  title  to  snch  land  sold  by  the  Ohio  Agricnitnral  and  Muclmnical 
CMIige,  gimntee  of  the  State  of  Ohio,  to  a  pBrchaser  for  a  valuable  consid- 
•ration,  was  ratified  and  conBrnHMl  to  such  purcliascr,  by  tlir  4th  Mvtiov 
of  the  act  of  May  X7,  IMO. 

May  30,  1882. 

Error  to  the  District  Court  of  Scioto  County. 

The  original  aiction  was  brought  by  defendant 
in  error  against  plaintiff  in  error  to  quiet  his 
title  to  certain  real  estate  within  the  Virginia 
militarjr  district,  and  known  as  survey  16882, 
containing  1682  acres,  and  also  known  as  lot  Na 
99,  in  the  allotment  of  lands  granted  by  the 
United  States  to  the  State  of  Ohio  by  act  of  Con-^ 
gress  passed  April  18, 1871,  and  afterwards  by 
the  State  of  Ohio  to  the  OUio  AgricuUuxiJ  ftud 
Mechanical  College. 


The  plaintiff;  Fl^gg)  in  ^i^  petition,  claimed 
to  be  the  owner  of  the  legal  title  to,  ana  to  be  in 
possession  of,  the  whole  of  said  tract. 

The  defendant,  Coan,  by  his  answer,  disclaimed 
title  or  possession  to  that  part  of  survey  158SB2, 
which  is  south  of  a  line  drawn  from  the  north- 
west corner  of  survey  14304  to  the  easterly  cor- 
ner of  survey  15771,  and  denying  the  plaintiff's 
title  and  possession  to  that  portion  of  survey 
15882,  nortn  of  the  line  described,  asserts  title 
and  posse&sion  in  himself. 

The  original  suit  was  commenced  in  the  Court 
of  Common  Pleas  of  Scioto  County,  on  the  19th 
of  October,  1875.  From  the  decree  of  the  com- 
mon pleas  an  appeal  was  taken  to  the  district 
court,  wherein  a  final  decree  was  rendered  in 
favor  of  the  plaintiff,  Flaffg,  at  the  December 
Term,  1877.  On  a  motion  for  a  new  trial  by  de- 
fendant, Coan,  beine  overruled,  a  bill  of  excep- 
tions, containing  all  the  testimony,  was  made 
part  of  the  reooid. 

McIlvainb,  J. 

Each  party  traces  his  title  to  the  cession  of  ter- 
ritory northwest  of  the  Ohio  river  by  the  State 
>  of  Virginia  to  the  United  States,  in  1784,  (1  vol. 
U.  S.  Laws,  472),  whereby  lands  situate  in  this 
state,  between  the  Scioto  and  Little  Miami  riv- 
ers, were  devoted  to  the  satisfaction  of  warrants, 
as  bounties,  issued  by  the  State  of  Virginia  to 
troops  for  services  in  the  revolutionary  war,  on 
the  continental  establishment. 

Flagg,  plaintiff  below,  claims  title  under 
the  act  of  Congress  of  April  18,  1871,  a6  vol.  of 
Statutes  at  large,  416),  wnich  reads  as  follows : — 
*'  Be  it  enacted  bv  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  in  Congress 
assembled.  That  the  lands  remaining  unsur- 
veyed  ana  unsold  in  the  Virginia  military  dis- 
trict in  the  State  of  Ohio,  be,  and  the  same  are 
ceded  to  the  State  of  Ohio  upon  the  ootiditions  fol- 
lowing, to-wit :  Any  person  wha  at  the  timeof  the 
passage  of  this  act,  is  a  bona  nde  settler  on  any 
portion  of  said  lands,  may  hold  not  exceeding 
one  hundred  and  sixty  acres  so  by  him  occupied, 
by  his  pre-empting  the  same,  in  such  manner  as 
tne  legislature  of  tne  State  of  Ohio  may  direct." 
To  oomj)lete  his  chain  of  title,  the  plaintiff  be- 
low claims  further  under  a  grant  from  the  State 
of  Ohio  to  the  Ohio  Agricultural  and  Mechanical 
College,  and  from  the  college  to  himself. 

Coan,  the  defendant  below,  claims  title  under 
an  exchange  military  warrant  No.  494,  issued  by 
the  State  (h  Virginia  on  the  16th  day  of  June, 
1840,  to  the  children  and  heirs  of  Francis  Gor- 
don, a  child  and  heir  of  John  Gordon,  the 
only  heir  of  Thomas  Gordon,  who  was 
a  lieutenant  of  cavalry  in  the  continental 
line  of  Virginia  troops  in  the  revolutionary 
war,  for  five  nundred  acres  of  land  to  be  laid  off 
in  one  or  more  surveys. 

An  entry,  Na  158Si,  purporting  to  cover  five 
hundred  acres  of  land  under  the  foregoing  war- 
rant; No.  494,  made  on  the  18th  of  December. 
1849,  by^  the  said  heirs  of  Francis  Gordon  ana 
one  David  F.  Heaton,  »ii  ASsigneQ  of  part  of 
said  warrant. 
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A  survey  under  said  entry,  No.  15882,  pur- 
porting to*contain  four  hundred  acres— 375  acres 
for  the  heirs  of  Francis  Gordon  and  25  acres  for 
said  Heaton — ^made  by  said  D.  F.  Heaton,  a 
deputy  sunteyor  of  the  district,  on  the  10th  day 
of  April,  1851,  giving  the  metes  and  bounds  of 
the  land  surveyed,  which  was  duly  recorded  on 
the  23rd  of  December,  1851.  And  mesne  con- 
veyances' from  the  heirs  of  said  Francis  Gordon 
and  said  Heaton  to  himself.  It  appears,  how- 
ever, that  this  survey,  No.  15882,  embraces,  in 
fact,  one  thousand  six  hundred  and  eighty-two 
acres. 

No  patent  has  ever  been  issued  on  this  entry 
and  survey,  for  the  reason,  among  others,  that 
the  quantity  of  land  embraced  is  grossly  in  ex- 
cess of  the  quantity  named  in  the  warrant  No. 
494. 

Upon  these  facts  the  main  questions  in  the 
case  arise : 

1st.  Did  the  entry  and  survey  invest  the 
owners  of  the  warrant  or  their  assignee  with  an 
equitable  interest  in  the  lands  conveyed?  .  If,  as 
against  the  United  States,  an  equitable  estate 
had  |)assed  to  the  defendant  below,  it  may 
be  admitted  that  the  subsequent  Rrant  by  the 
United  States  to  the  State  of  Ohio  did  not  divest 
such  estate.  Upon  general  principles,  it  cannot 
be  doubted,  that  a  fraud  so  palpable  as  is  shown 
to  have  been  attempted  against  the  laws  pf  the 
United  States  by  this  entry  and  surveys  would 
have  avoided  the  survey  entirely.  The  excess  is 
so  great  that  no  reasonable  supposition  can  arise 
that  it  occurred  through  an  honest  mistake. 
True,  the  United  States,  aeainst  whom  it  was 
intended,  might  waive  the  fraud  and  relieve  the 
party  from  its  consequences,  in  whole  or  in  part; 
and  it  is  claimed  that  such  was  the  effect  of  the 
act  of  Congress  of  July  7, 1838,  (vol.  5,  Stat,  at 
large,  262),  the  second  section  of  which  provides  : 
that  ho  ^tent  shall  be  issued  by  virtue  of  the  pre- 
ceding action^  for  a  greater  quantity  of  land  tnan 
the  rank  or  term  of  service  of  the  officer*  or 
soldier  to  whom,  or  to  whose  heirs  or  assigns 
such  warrant  has  been  granted,  would  have  en- 
titled him  to  under  the  laws  of  Virginia  and  of 
the  United  States,  regulating  the  issuine  of  such 
warrants;  and  whenever  it  appears  to  the  secre- 
tary of  war  that  the  survey  m&de  by  any  of  the 
aforesaid  warrants  is  for  a  greater  quantity  of 
land  than  the  officer  or  soldier  is  entitled  to  for 
his  services,  the  secretary  of  war  shall  certify  on 
each  survey  the  amount  of  such  surplus  quan- 
tity, and  the  officer  or  soldier,  l^is  heirs  or  as- 
signs, shall  have  leave  to  withdraw  his  survey 
from  the  office  of  the  secretary  of  war  and  resur- 
vey  his  location^  excluding  such  surplus  quan- 
tity, in  one  body,  from  any  part  of  his  resurvey, 
and  a  patent  shall  issue  upon  such  resurvey 
as  in  other  cases,"  &c.  Clearly  this  section  for- 
bids the  issuinff  of  a  patent  for  a  greater  quan- 
tity of  land  than  the  officer  or  soldier  was  en- 
titled to  under  the  laws  regulating  the  subject; 
and  by  fair  construction  it  would  seem  that  the 
relief  provided  was  only  in  cases  where  the 
quantity  nam^ed  in  the  warranty  Was  in  excess  of 


the  quantity  to  which  the  warrantee  was  entitled, 
and  not  to  cases  where  the  survey  was  in  excess 
of  the  warrant.  But  however  that  mav  be,  the 
operation  of  the  section  is  expressly  limited  to 
cases  arising  under  the  preceding  section  of  the 
act,  and  the  operation  ot  that  section  expired  by 
its  own  limitation  on  the  10th  of  August,  1840. 
If  it  be  claimed  that  the  operation  of  section  two 
of  this  act  was  extended  by  reason  of  the  ex- 
tension and  revival  of  the  first  section  by  the 
act  of  August  19,  1841,  (vol.  5,  U.  S.  L.,  449),  it 
is,  at  most,  sufficient  for  this  case  to  say,  that  the 
''preceding  section"  thus  revived  and  continued 
in  force  for  a  limited  time,  contained  the  sole  au- 
thority for  making  and  returning  entries  and 
surveys  under  these  Virginia  warrants,  and 
since  March  3rd,  1857,  there  has  been  no  author- 
ity for  making  or  returning  surveys  under  any 
circumstances  whatsoever.  So  that,  at  all  events, 
the  risht  to  relief  against  excessive  surveys 
granted  by  the  2d  section  of  the  act  of  1838, 
whatever  it  mav  have  been,  has  not  existed  since 
1857,  even  if  it  be  conceded  that  it  was  continued 
at  all  after  1840.  See  Statute  Mar.  3, 1855,  (10  vol 
Stat,  at  large,  701).  Again,  it  is  claimed  that 
congress  has  reoognizeof  the  validity  of  surveys 
within  the  district,  notwithstanding  the  quan- 
tity  embraced  in  the  survey  was  excessive,  by 
the  provieo  in  the  act  of  March  23, 1807,  (4  U.  S. 
L.,  ^, which  reads  as  follows:  '* Provided,  that  no 
locations  as  aforesaid,  within  the  above^  men- 
tioned tract,  shall,  after  the  passage  of  this  act, 
be  made  on  tracts  of  land  for  which  patents  had 
previously  issued,  or  which  had  been  previously 
surveyed ;  and  any  patent  which  may,  neverthe^ 
less,  be  obtained  for  land  located  contrarv  to  the 
provisions  of  this  section,  shall  be  consiaered  as 
null  and  void." 

It  bos  undoubtedly  been  settled  by  repeated  de- 
cisions that  under  this  proviso  that  excess  in  the 
quantity  of  land  embraced  in  a  survey  does  not  vi- 
tiate the  survey  so  as  to  authorize  a  sub^uent 
location  or  entry  under  another  warrant.  But  it 
has  not  been  settled,  nor  was  it  the  intention  ci 
congress,  by  this  proviso,  to  require  a  patent  to 
be  issued  on  an  excessive  survey. 

As  between  locators,  lands  actually  surveyed, 
whether  the  survey  was  fraudulent  or  not,  were 
withdrawn  from  subsequent  entry  and  survey 
until  the  previous  survey  should  be  witlidrawn 
or  set  aside.  This  legislation  was  in  the  inte^ 
est  of  peace,  as  between  locators  of  warrants, 
and  was  a  wise  provision.  But  to  hold  that  ooo- 
ffress  intAded,  as  against  the  Government  of  the 
United  States,  to  declare  that  excessive  surveys, 
whether  by  mistake  or  design,  should  be  bind- 
ing, so  as  to  establish  an  equitable  estate  in  the 
holder  of  the  warrant  and  entitle  him  to  a  pat- 
ent for  the  whole  or  any  part  of  the  survey, 
would  do  violence  to  the  language  of  thejmmsOj 
and  would  show  a  disregard  for  tne  faithful  exe- 
cution of  the  trust  impo^  by  the  cession  of  these 
lands  by  Virginia  to  the  United  States,  amount- 
ing to  wickedness. 

As  far  as  we .  are  advised,  we  know  of  no  role 
or  practice,  haaed  either  upon  oongienional  en- 
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actment  or  principles  of  justice,  by  whi6h  the 
United  States  Government  could  be  justified  in 
recognizing  in  the  defendant  below  an  equitftble 
estate  in  the  wliole  or  any  part  of  thb  lands  in 
disputr,  arising  upon  an  entry  and  survey  so 

{)alpabh'  fraudulent  i^  those  upon  which  he  re- 
ies,  aucl,  therefore,  i{  was  within  the  power  of 
congress,  on  the  18th  of  April,  1871,  to  grant  to 
the  State  of  Ohio  the  lands  in  dispute,  free  from 
any  claim  of  right  or  interest  therein  of  the  de- 
fendant below. 

It  is  claimed,  however,  that  these  lands  were 
not  conveyed,  or  intended  to  be  convejred,  by  the 
act  of  April  18, 1871.  The  following  is  the  des- 
cription of  the  lands  intended  to  be  conveyed 
-by  that  act,  to-wit:  **The  lands  remaining  un- 
surveyed  and  unsold  in  the  Virginia  military 
district  in  the  State  of  Ohio." 

On  the  part  of  the  plaintiff  in  error,  it  is  con- 
tended that  the  worn  '' unsurveyed "  is  used 
in  thif<  statute  as  the  counterpart  of  the  word, 
'*  surveyed."  as  used  in  the  proviso  in  the  act  of 
1807,  whicli  has  been  construed  to  mean  '^  sur- 
veys! in  fact,"  whether  the  survey  was  valid  or 
voidable  in  point  of  law.  On  the  other  side 
it  is  contended  that  the  intention  of  congress 
was  to  grant  to  the  state  all  the  lands  remaining 
in  the  district  of  which  the  United  States  had 
the  power  of  disposition,  so  that  the  word'  ''un- 
surveyed  "  included  land  covered  b]^  an  invalid 
or  void  survey,  This  construction  is  supported 
strongly  by  the  facts  that  subsequent  to  the  year 
1852  no  entries  under  warrants  for  military  ser- 
vices in  Virginia  were  authorized,  and  subse- 
quent to  1857  the  right  to  make  surveys  on  ac- 
count of  such  warrants  ceased — provision  liaving 
been  made  by  congress  for  the  satisfaction  of 
out-sta  tiding  warrants  by  other  means — and  that 
prior  to  the  act  of  1871  congress  had  provided  no 
other  means  for  the  dispositions  of  lands  remain- 
ing subject  to  its])Ower  of  disposition. 

But  iniasmuch  as  congress,  by  the  act  of  May 
27,  1880,  (2nd  Session  46th  Congress,  Statutes 
page  142),  has  declared  the  true  intent  and 
meaning  of  the  act  of  1871,  to  be,  that  the  word 
^' unsurveyed "  excluded  lands  which  had  been 
included  ''  in  any  survey,"  whether  valid  or  in- 
valid ;  and  as  we  do  not  deem  it  necessary  to  the 
decision  of  this  case  to  declare  the  effect  of  the 
act  of  1871,  we  leave  it  undecided.  The  decision 
of  this  question  becomes  unnecessary,  from  the 
fact  that  congress,  in  the  4th  section  of  the  act 
of  1880,  provides,  '*  This  act  shall  not  in  any 
way  affect  or  interfere  with  the  title  to  any 
lands  sold  for  a  valuable  consideration  by  the 
Ohio  Agricultural  and  Mechanical  College 
granted  under  the  act  of  February  18th,  1871." 
This  section  we  construe  to  be  a  ratification  on  , 
the  part  of  congress  of  the  title  of  Flagg, 
plaintiff  below,  who  was  a  purchaser  from  the 
college  for  a  valuable  consideration.  True,  the 
language  of  the  section  was  not  happily  selected 
to  express  such  ratification,  but  we  think  such 
was  the  intention  of  the  section.  Construed  lit- 
erally, the  section  can  have  no  effect  whatever. 
Ofbourse,  the  declaratory  act  of  1880  could  not 


''affect  or  interfere"  with  any  right  acquired 
under  the  act  of  1871.  Congress  knew  that  the 
Ohio  Agricultural  and  Mecnanical  College  had 
assumed  to  convey  title  to  portions  of  these  lands 
for  a  valuable  consideration  under  the  belief  and 
claim  that  it  had  a  right  to  do  so  under  the  act 
of  1871.  The  title  which  the  act  was  not  to 
''  effect  or  interfere  with  "  was  not  one  which  in 
the  view  of  congress  was  valid  and  indefeasible, 
but  one  which,  under  the  construction  placea 
upon  the  act  of  1871,  by  the  act  of  1880,  tne  col- 
lege had  no  power  to  convey  for  want  of  title  in 
itself.  A  title  which  the  college  intended  to  sell 
for  a  valuable  consideration,  but  by  reason  of  the 
construction  claimed  for  the  act  of  1871,  it 
could  not  convey,  was  the  subject  of  this  section, 
and  the  purpose  undoubtedly  was  to  confirm  the 
sale  so  made  and  give  it  effect  according  to  the 
intention  of  the  parties. 

The  title  of  Flagg  thus  ratified  took  effect  as 
of  the  date  of  the  conveyance,  no  other  rights, 
having  intervened. 

Several  other  questions  have  been  raised  and 
considered,  which  need  not  be  reported. 

Judgment  affirmed. 

[This  case  will  appear  in  38  0.  S.] 
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VOID  BILL  OF  EXCHANGE— VIOLATION 
OF  CHAKTER  OF  TRUST  COMPANY. 


SUPREME  COURT  OF  OHIO. 


James  P.  Kilbhbth,  Assignbe, 

V. 

LiAAc  Bates,  et  al. 


May  30,  18^. 

1.  Undttr  the  charter  of  tbe  Ohio  InranaM  Lilb  aud  Troit  Company, 
the  diMonntlnf  of  a  bill  ofazehaiigs  at  a  higher  rata  of  iatareit  than  waa 
alloiTMl  by  tha  charter,  rtndartd  inch  bili  void  in  tha  hands  of  the  oom- 
pauy.    BankofChiUieothaa.  Sway Ba,j[8  Ohio,  267)  followad. 

2.  Tha  effect  of  the  ehioae  in  tite  charter  deehiring  its  forfeiture,  waa 
not  to  Talidate,  in  whole  or  in  part,  an  instrument  that  would,  in  the  ah- 
seuce  of  each  clause,  hare  been  invalid ;  but  to  enforce  upon  the  company 
additional  motiTes  for  obeenring  in  the  management  of  its  bueineee  the 
requirements  of  its  charter. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  original  action  was  brought  by  James  P. 
Kilbreth  assignee  of  the  Ohio  Lite  Insurance  and 
Trust  Company,  in  the  Superior  Court  of  Cin- 
ciimati,  against  Isaac  Bates  as  acceptor,  and 
Eden  B.  Roeder  as  endorser  of  two  bills  of  ex- 
change. One  of  the  bills  was  dated  June  11, 
1857,  lor  $o5U0,  and  payable  three  months  after 
date  at  the  office  of  the  Ohio  Life  Insurance  and 
Trust  Company,  New  York,  and  the  other  was 
dated  July  14,  1857,  for  $2500,  payable  two 
months  after  date  also  payable  at  the  office  of 
the  company  in  New  York. 

One  of  the  defenses  interposed  by  Bates  was  as 

follows: 

*'  And  the  said  defendant,  for  a  second  answer 
to  said  petition,  states  that  he  is  only  an  accom- 
modation acceptor  upon  said  bills  of  exchange 
in  the  petition  described,  for  said  Eden  B. 
Beeder,  who  is  the  principal  thereon,  and  this  der 
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fendant  is  only  his  surety.  That  this  fact  was 
well  known  to  the  said  Ohio  Life  Insurance  and 
Trust  Company,  the  original  holder  of  said  bills 
of  exchange^  when  she  took  the  said  paper,  and 
he  asks  that  he  have  the  benefit  thereof.  And 
further  this  defendant  states,  that  the  said  bills 
of  exchange,  on  the  petition  named,  were  so 
made  in  pursuance  of  an  arrangement  made  do- 
tween  the  said  Reeder  and  the  said  Ohio  Life 
Insurance  and  Trust  Company,  in  order  that  the 
latter  might  discount  the  same  at  the  rate  of  six 
])er  cent,  per  annum,  and  discount  therefrom  the 
rate  of  exchange  between  Cincinnati  and  New 
York,  which  was,  at  that  time,  one  and  one  half 
per  cent,  and  which  discounts  were  so  made, 
whereby  the  said  company  did  reserve  to  itst^lf 
for  the  loan  and  forbearance  of  the  principal 
money,  covered  by  said  two  bills  of  excnange,  a 
per  cent,  equal  to  seven  ftnd  one-half  per  cent, 
upon  the  aggregate  amount  of  both  bills,  which 
was  in  contravention  of  the  charter  of  said  com- 
pany, and  in  violation  of  the  law  of  the  land. 

That  said  Ohio  Life  Insurance  and  Trust 
Company,  at  the  time  of  said  arrangement  ami 
discounting  said  bills,  well  knew  that  said 
Reeder  and  this  defendant  had  no  money  at 
New  York  to  meet  said  bills,  and  were  not  ex- 
pected to  have  any  when  said  bills  mature<l,  but 
the  same  were  to  oe  paid  and  taken  up  at  the 
City  of  Cincinnati,  That  such  was  the  under- 
standing and  agreement  of  said  Reeder  and  the 
company  when  theydiscounted  said  bill6,and  that 
said  arrangement  was  a  mere  shift  and  device 
to  evade  tne  provisions  of  the  charter  of  said 
company  against  the  reservation  of  more  than 
six  per  cent,  per  annum  for  the  loan  and  forbear- 
ance of  money  by  said  company.  And  the  defend- 
ant further  states,  that  by  the  charter  of  said  com- 
pan3r,  and  which  was  in  force  at  the  said  time 
of  said  discounts  of  said  bills,  it  was  and  is  pro- 
vided that  the  said  company  should  not  loan 
money  at  a  rate  of  interest  exceeding  six  per 
oent.  per  annum,  whereas  the  said  loans  and 
discounts  upon  said  bills  of  exchange,  were  at 
the  rate  of  seven  and  one-half  per  cent,  per  an- 
num, and  which  loan  and  discounting,  as  afore- 
saidy  of  said  bills  of  exchange  were  usurious  and 
null  and  void." 

To  this  defense  a  demurrer  was  filed,  which 
was  overruled  and  judgment  rendered  for  the 
defendant. 

On  error  this  judgment  was  affirmed  in  gen- 
eral terms :  and  the  present  petition  in  error  is 
prosecuted  to  reverse  these  judgments. 

White,  J. 

The  first  ground  relied  on  in  this  case  for  the 
reversal  of  the  judgment  is,  that  the  charter  of 
the  plaintiff  not  l^ing  pleaded,  it  cannot  be 
known  bjr  the  court  whether  the  loans  in  question 
were  in  violation  of  the  charter  or  not. 

In  answer  to  this  it  is  sufficient  to  sa^  that  the 
onl^  authority  of  the  plaintiff  to  maintain  the 
action  is  derived  from  its  charter,  which  is  required 
by  section  28  thereof  to  "be  taken  and  received 
in  all  courts,  and  by  all  judges,  magistrates,  and 


all  other  jmblic  officers  as  a  public  act.''  [32  Ohio 
Laws  68.J 

Section  7  of  th(^  chartc*r  rerjuires  the  whole  of 
the  capital  stock  to  be  invested  in  bonds  or  notes 
drawing  interest,  not  exceeding  seven  |)er  centum 
per  annum,  secured  by  unincumbered  real  estate 
within  the  state  of  at  lesist  double  the  value  in 
each  case*  of  the  sum  so  secured. 

Sectitm  19  authorizes  the  trustees  to  invcRt 
"the  premium  and  profits  receive<l  by  the  com- 
|)any  and  the  moneys  received  by  them  in  trust 
m  government,  or  other  public  stocks  of  the 
United  SUites  or  of  any  State,  or  in  the  stock  of 
any  incciriKWitwlcity,  or  in  such  real  or  personal 
securities  as  they  may  deem  proper  or  loan  the 
same  to  any  county,  cit3\  incorjwrated  town  or 
comiMiny." 

The  investuKiUts  referred  to  in  this  section  arc 
investments  otherwise  then  by  way  of  loan;  an<l 
the  loans  which  the  section  authorizes  to  be  made 
are  limited  tocounties,  cities,  incori^orated  towns 
or  comimnies. 

The  loiins  now  in  question  come  within 
neither  section  7  nor  section  IS),  but  under 
section  2o  of  the  act.  The  section  last 
named  provides  that  the  company  mny  lend 
money  '*on  notes  or  obligations,  or  such  other 
securities  as  the  sai<l  trustees  may  rc(|uire,  at  a 
rate  of  inti^rest  not  exceeding  six  {)er  cent  per 
annum.  If  said  company  suspend  payment 
on  its  bills  or  notes,  in  silver  or  gcud  coin, 
lawful  money  of  the  United  States,  for  more 
than  thirty  days,  or  shall  demand  and  receive  a 
greater  rate  of  interest  in  any  case  than  seven 
per  cent,  per  annum,  its  charter  shall  bo  thereby 
forfeited.' 

The  language  used  in  this  section  prescribing 
the  rate  of  interest  at  which  loans  may  be  made 
is  substantially  the  same  as  that  used  in  the 
charter  of  the  Chillicothe  Bank  in  the  case  of 
the  Bank  of  Chillicothe  v.  Swayne,  and  others, 
8  Ohio  2/^7.  The  language  of  the  charter  in 
that  case  was :  "  The  said  corporation  shall  not 
take  more  than  at  the  rate  of  6  per  centum  per 
annum,  on  its  loans  or  discounts ;  and  the  court 
held  that  the  bank  had  no  ca[>acity  to  loan 
money  at  a  higher  rate,  and  that  if  a  loan  at  a 
higher  rate  be  effected  by  discounting  a  bill  of 
exchange,  no  recovery  could  be  had  thereon. 
That  case  was  decided  in  1838,  and  contains  an 
elal)orate  discussion  of  the  question  involved, 
and  has  ever  since  been  recognized  as  authority 
in  this  State.  Creed  v.  The  Commercial  Bank, 
11  Ohio  489;  The  Miami  Exporting  Co.  v.  Clark, 
13  id.  1,  17,  21;  Bank  of  Wooster  v.  Stevens,  1 
Ohio  S.  233 ;  Preble  County  Bank  v.  Russell,  id. 
313,  320;  Russell  v.  Failor,  id.  329;  Straus  v. 
Eagle  Ins.  Co.,  5  id.  59 ;  Union  Bank  of  Massil- 
lon  V.  Bell,  14  id.  209 ;  First  National  Bank  v. 
Garlinghouse,  22  id.  502. 

The  same  principle  had  previously  been  de- 
cided by  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  Bank  of  the  United  States  t. 
Owens,  2  Peters  267.  The  authority  of  the  case 
last  named  is  fully  recognized  by  the  same  court 
in    Tiffany  v.  Boatman's  Institution,  18  Wall 
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375.    In  the  opinion  in  the  last  named  case  the 
court  say:  ''The  defendant  is,  by  its  charter,  au- 
thorized to  lend  money  on  interest,  but  is  forbid- 
den to  exact  more  than  8  per  cent,  for  the  loan. 
No  penalty  is  prescribed  for  transgressing  the  law 
nor  does  the  charter  declare  what  effect  shall  be 
g  i  ven  to  t he  usurious  contract.    This  effect  must, 
tlierefore,  be  determined  by  the  general  rules  of 
law.    The  modern  decisions  in  this  country  are 
not  uniform  on  the  question  whether,  if  the  bank 
takes  more  than  the  rate  prescribed,  the  contract 
shall  be  avoided  or  not  on  these  general  rulefr; 
nor  is  this  a  matter  of  surprise  if  we  consider  the 
growing  inclination  to  construe  statutes  against 
usury  so  as  not  to  destroy  the  contract.    It    is, 
however,  unnecessary  to  review  these  caseiR,  or 
the  earlier  ones  in  Bngland  and  in  this  country 
which  uniformly  hold  that   the  contract  is  a- 
voided,  because  this  court  has  in  the  case  of  the 
Bank  of  United  States  v  Owens,  decided  the  ques- 
tion.   The  bank  in  that  case  brought  suit  upon 
a   promissory  note   that    was  discounted  at  a 
higher  rate  of  interest  than  6  per  cent.,  which 
was  the  limit  allowed  by  its  charter  upon  its 
loans  or  discounta    The  charter,  like  that  of  the 
Boatman's  Institution  did  not  declare  void  any 
contract  transoei?ding  the  permite<l  limits,  nor ai- 
fix  any  penalty  for  the  violation  of  the  law.  It  was 
contencfed  in  that  case,  as  it   has  been  in  this 
that  a  mere  prohibition  to  take  more  than  a  given 
per  cent,  does  not  avoid  a  contract  reser  y  i  ng  a  great- 
er rate,  and  that  when  a  contract  is  avoided,  it  is 
always  in  consequence  of  an  express  provision 
of  law  to  that  effect.    But  the  court  held  other- 
wise, and  decided  that  such  contracts  are  yoid  in 
law  upon  general  principles ;  '  that  there  can  be 
no  civil  right  where  there  is  no  legal  remedy, 
and  that  there  can  be  no  legal  remedy  for  that 
which  is  illegal.'     Chief  Justice  Taney,  in  the 
Maryland  Circuit  as  late  as  1864,  in  a  similar 
case  held  similar  views,  and  supported  them  by 
thedecision  in  this  ease.  Dill  v, EUicott, Taney 
Circuit  Court  Decisions  283."    See  also  Pearce  v 
Railroad  Co.  et  al.  21.  How.  (U.  S.)  441^'  Ash- 
bury  Railway  Carriage  and  Iron  Co  v  Riohe,  L. 
R.  7  Bng.  dk  It.  App,  cases^  ^3 ;  The  Attorney 
Greneral  v.  Great  IDastern   Railway  Co.,  L,  R.  6 
App.  Cases  473;  Thomas  v  Railroad  Co.  101  U.  S. 
71.     But  the  principle  decided  in  Bank  of  Chil- 
licothe  V  Swavne  is  recognized  by  this  court  as 
applying  to  the  charter  now  in  question  in  the 
case  of  The  Bank  of  Ashland  v  «f  ames  et  al,  19 
Ohio  St.  146.    The  question  in  that  case  was, 
whether  the  present  plaintiff  in  error  acquired 
the  bonds  in  question  by  way  of  purchase,  or  for 
a  loan  of  money  at  an  lUeeal  rate  of  interest. 
The  court  below  held  that  the  bonds  were  taken 
by   the  company  in  the  mode  last  mentioned, 
and  held  them  void  for  that  reason.    This  court 
TO  versed  this  judgment  on  the  sole  ground  that 
the  transaction  was  not  a  loan,  but  a  purchase 
of  the  bonds.    Two  members  of  the  court  dis- 
sented on  the  ground  that  the  transaction  was  a 
loan  of  money  and  not  a  sale  of  bonds,  at  a  rate 
of  interest  above  that  allowed  by  the  charter. 
The  only  difibrenoe  between  the  majority  of  the 


court  and  the  minority  was  as  to  the  character 
of  the  transaction,  but  all  agreed,  that  if  the 
bonds  were  taken  hj  the  company  for  a  loan  of 
money  they  were  void,  in  the  hands  of  the  com- 
pany. 

Tne  decisions  as  to  the  effect  of  agreeing  for 
unlawful  interest  under  the  National  Banking 
actj  have  no  bearing  on  the  question  now  under 
consideration.  For  as  was  said  by  this  court  in 
the  case  of  the  First  National  Bank  of  Columbus 
V.  Garlinghouse,  22  Ohio  St.  6Q2,  the  forfeiture 
provided  for  in  that  act ''  is  expressly  limited  to 
the  interest  which  the  note,  bill,  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  In  thus  limiting  the 
forfeiture  to  the  interest,  the  right  of  the  bank 
to  the  principal,  is  necessarily  implied.  And 
so  far  as  the  argument  as  to  the  entire  invalidity 
of  the  note  is  founded  on  the  supposed  want  of 
power  or  capacity  in  the  bank,  it  is  enough  to 
say  that  authority  implied  is  as  effective  and 
available  as  authority  expressly  conferred. 

The  statute  operates  on  the  instrument 
given  for  the  loan,  and,  in  effect,  declares  it  to 
be  invalid  as  to  the  entire  interest,  but  valid 
and  binding  as  an  obligation  for  the  payment  of 
the  principle. 

Upon  the  same  principle  it  is  claimed  by  the 
plaintiff  in  error  tnat  the  only  effect  of  stipula- 
ting for  an  unlawful  rate  of  interest  under  the 
charter  now  in  question  is  the  forfeiture  of  thd 
charter.  We  think  the  provisions  in  the  char- 
ter in  relation  to  forfeiture  will  bear  no  such  con- 
struction. Its  effect  is  not  to  validate  an  instru- 
ment, in  whole  or  in  part,  that  would  in. the  ab- 
sence of  the  forfeiture  clause  have  been  invalid; 
but  to  enforce  upon  the  company  additional  mo- 
tive for  observing  in  ihe  management  of  its. 
business  the  requirements  of  its  charter. 

No  question  arises  in  this  case  as  to  the  right 
of  the  company  to  sue  for  the  recovery  of  the 
money  from  the  principal  who  received  it.  The 
action  in  this  case,  as  in  the  case  of  the  Chilli- 
cothe  Bank,  is  brought  on  the  instruments  given 
for  the  loan,  whicm  being  void,  constitute  no 
cause  of  action.  See  Pearce  «.  Railroad  Com- 
pany, 21  How.,  «M)f  a,  441, 444;  Miami  Exporting 
CO.  V.  Clark,  13  Ohio  1, 19. 

Judgment  afiSrmed. 

[This  case  will  appear  in  38  O.  S.] 


#  •# 


EMPANELING  A  JURY— COMPETENCY  OF 

JUROR. 


SUPREME  COURT  OF  OHIO. 


McHuGH  V.  Thb  Statb. 


May  30,  1882. 

1 .  Ssetloni  7267  to  787ft  inelniitv,  of  the  Berl^  StatntM,  »i«  not  rtpMkd 
by  tbo  Mt  of  lUrch  29th,  1881,  (78  O.  L.  96),  in  raqMCt  to  «B|«n«llng 
jnrtai  fn  capital  caam,  or  aflbctad  otharwlaa  than  In  mbatitntiag  the 
wheel,  therein  prorided  for,  in  plao«  of  the  box  from  which  the  nauMa  of 
eleeton  ihall  be  drawn  for  jnry  lenrloe. 

8.  A  perMm  eammoned  aa  a  jnror  who  itatta  vpon  hie  voir  Art  that  ha 
haa  formed  or  expreemd  an  opinion,  tonohlng  the  ipiilt  or  Innooenoe  o 
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the  accuMd  it  iirtma/acie  incompetent,  and  iiucb  prima  facie  incompetency 
ia  not  removed  until  it  hai  buun  made  to  appear  that  euch  opinion  waa 
formed  ft'om  reading  more  nowitpaper  etatemeuts,  communicationa,  oom- 
uienta  or  reports,  or  upon  rumor  or  bearaay,  and  not  upfiu  conrersatione 
u  ith  witueoKOHS  of  the  tranMu  tionii,  or  readitiK  report*  of  their  testimony, 
or  hearing  them  testify,  and  that,  notwithataudiug  auch  previonaly  formed 
or  expressed  opinion,  the  juror  is  able  tu  render  an  impartial  verdict  upon 
the  law  and  the  evidence. 

LONGWORTH.  J. 

The  plaintiff  in  error,  William  McHugh,  was 
convicted  in  the  Court  of  Common  Pleas  of 
Hamilton  County,  of  murder  in  the  first  degree, 
and  sentenced  to  suffer  death.  Numerous  errors 
are  assigned  in  the  proceedings;  only  two  of 
which  we  think  it  adVisable  to  consider. . 

I  It  is  said  that  the  court  erred  in  selecting 
the  names  of  persons  to  serve  as  jurors  in  the 
special  venires  issued,  and  in  refusing  the  motion 
of  plaintiff  in  error  that  the  names  be  drawn 
from  the  wheol  as  provided  by  the  act  of  March 
29th,  1881,  (78,  0.  J..  95).  In  this  we  think 
there  was  no  error.  The  method  of  empanelling 
juries  in  capital  ciises  is  specially  provided  for 
in  Chap.  6,  Title  II  of  the  code  by  sees.  7267  to 
7275  inclusive,  and  differs  essentially  from  that 
employed  for  obtaining  juries  in  all  other  cases. 
These  sections  are  not  repealed  and  are  not  af- 
fected by  the  subsequent  Act  of  March  29th,  1881, 
otherwise  than  in  substituting  the  wheel  for  the 
box  containing  the  names  of  electors  from  which 
the  original  panel  is  to  be  drawn.  It  was  provid- 
ed by  sec.  7275,  that  in  case  a  full  panel  should 
not  be  obtained  or  the  whole  array  should  be  set 
aside,  the  vacancies  should  be  filled  from  the  by- 
standers. To  this  a  proviso  was  added  by  the 
amendment  of  April  18th,  1881,  (78,  0.  L.  181), 
authorizing  the  issuance  of  a  special  venire  upon 
the  demand  of  either  party  as  provided  in  sec. 
5173.  By  the  last  quoted  section  the  court  is 
required  to  select  the  talesman  as  was  done  in 
the  case  at  bar.  Hence  the- court  did  not  err  in 
overruling  the  motion  of  the  prisoner. 

II.  The  second  error  alleged  is  the  action  of 
the  court  below  in  overruling  the  challenge  for 
cause  of  the  prisoner's  counsel  to  M.  0.  Osgood 
who  was  permitted  to  serve  as  a  juror  upon  the 
trial.  This  juror  testified  upon  his  voir  dire  that 
he  had  both  formed  and  expressed  an  opin- 
ion touching  the  ^uilt  of  the  prisoner  and  that 
this  opinion  was  formed  from  reading  the  ac- 
counts of  the  case  in  the  newspapers  and  the 
published  account  of  the  examination  before  the 
comner.  It  was  decided  by  this  court  in  Frazier 
V.  State,  23,  0.  S.  551,  that  no  juror  is  competent 
who  has  formed  or  expressed  an  opinion  from 
having  read  what  purported  to  be  a  report  of  the 
testimony  of  witnesses  of  the  transaction.  This 
is  decisive  of  the  Question  before  us;  for, 
although  it  is  argued  oy  the  States'  Attorney 
that  it  no  where  appears  that  any  testimony  of 
witnesses  was  offered  at  the  examination  before 
the  coroner,  we  are  clearly  of  opinion  that  to  es- 
tablish the  competency  of  the  juror,  it  should 
be  shown  afiSrmatively  that  no  such  tes- 
timony was  ofiered  or  appeared  in  the 
printed  report.    Where  a  proposed   juror  states 


that  he  has  formed  or  expressed  such  an  opinion 
he  is  prima. /ocie  incompetent,  and  it  is  error  in 
the  court  to  permit  him  to  serve,  unless  the 
presumption  of  incompetency  be  removed  by 
showing  that  his  opinion  was  formed  from  read- 
ing mere  newspaper  statements,  communicii- 
tions,  comments  or  reports,  or  upon  rumor  or 
hearsay,  and  not  upon  conversations  with  wit- 
nesses of  the  transactions,  or  reading  reports  of 
their  testimony,  or  hearing  them  testify-  The 
case  at  bar  is.  in  this  respect,  indistinguishable 
from  that  of  Frazier  v.  State  above  cited,  and 
for  this  reason  a  new  trial  should  have  been 
granted. 

Judgment  reversed. 

[This  case  will  appear  in  38  O.  S.] 


^  • » 


OVERDUE  CHECKS. 

The  head-note  to  the  case  of  The  London  and 
County  Bank  v.  Groome^  reported  in    the   April 
number  of  the  Law  Journal  RejforUy  was  pn>baDly 
read  with  some  surprise.    In  it  we  are  informeti 
that  a  check  eight  days  old    is  not   necessarily 
taken  subject  to  the  equities  attached  to  it;  but 
that  it  is  a  question  of  fact  for  a  jury   whether 
the  holder  took  it  under  such  circumstances  as 
ought  to    have    aroused   his  suspicions.     The 
mind  is  accustomed  to  look  upon  a  check  as   a 
short-lived  bill  of  exchange.    Overdue   bills  ui 
exchange,  payable  at  a  fixed  date,  •  it  is    well 
known,  are    taken     subject  to    the     equities, 
whether  the  holder  has  or  has    not  notice   c»f 
of  them.    The  legitimate  life  of  a  bill   of  ex- 
change is  the  interval  between  its  creation    and 
its  maturity.     After    the  date  at  which  it    is 
payable,  nothing  remains  except  duly  to  pay  it. 
At  that  date  it  is  a  dead  thing  and  any  one  who 
chooses  to  treat  it  as    alive  must  do  so   at  his 
own  riskt    It  has  lost  its  power  of  negotiability 
in  the  sense  of  its  starting  afresh  at  every  new 
transfer,  and  carrying  a  oetter  title  to  a  new 
holder  than  belonged  to  the  person  from  whom 
it  came.    If  this  is  true  with  regard  to  a  bill  of 
exchange,  at  first   sight  it  would  seem   even 
more  appropriate  to  the  evanescent  life  of  a 
check,  which,  in  general,  exists    only  for   one 
day  more  than  that  on  which  it  is  brought  into 
being.    A  check  given    to-day  to  a    person    in 
thesametownasthebankeroughtto  be  presented 
to-morrow,  otherwise    the  holder  will  lose  his 
money  if  the  banker  become  insolvent.    Reflec- 
tion, however,  and  a  study  of  the  judgment  of 
Mr.  Justice  Field,  show  that  these  considerations 
by    no  means  exhaust  the  matter.    A  check, 
in  fact,  more  closely  resembles,  in  regard  to  the 
title  it  confers,  a  bill  of  exchange  or  promissory 
note  payable  on  demand.    With  regard  to  these 
istrumentsho   period  has    been  assigned  after 
which  their  vitality  must  be  considered    spent. 
The  rule  has  only  been  applied  to  instruments 
payable  at  a  fixed  future  date.    With  regaid  to 
bills  and  notes  payable  on  demand,  it  cannot  be 
contended  that    the^  are  held  subject  to  the 
equities  at  any  definite  date  from  their  making. 
Those  documents  are  intended  to  be  negotiated; 
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but  a  check  different.  The  negotiability  of 
a  check  has  not  been  much  favored  by  the  law, 
and  the  present  decision  is  one  of  the  few  which 
gives  security  to  the  holder  of  a  check,  and, 
therefore,  must  be  considered  as  of  no  small  im- 
portance. 

The  facts  of  the  case  were  of  a  familiar  type. 
On  August  21.  1880,  Groome,  the  defendant, 
drew  a  check  for  .9S£.  on  the  National  Bank, 
payable  to  bearer.  At  that  time  the  defendant 
received  a  bill  for  discount  from  one  Colls,  to 
whom  he  gave  the  check  as  security,  and  upon  a 
promise  by  Colls  that  he  would  not  part  with  it 
until  the  defendant  procured  discount  of  the 
bill.  The  defendant  was  unable  to  discount  the 
bill,  and  gave  notice  to  Colls,  who,  notwithstand- 
ing, paid  the  check  to  his  bankers,  the  plain- 
tim,  who  save  consideration  for  it.  Questions 
were  raised  on  the  pleadings  as  to  notice  in  fact 
and  want  of  consideration  from  the  plaintifb, 
but  these  were  all  abandoned,  and  the  case  nai> 
rowed  itself  into  the  (question  of  law  whether  a 
check  eight  days  old  is  taken  subiect  to  equities 
such  as  that  wiiich  was  undoubtly  attached  to 
the  check  in  this  case  in  favor  of  the  defendant. 
The  defendant's  counsel  relied  entirely  on  the 
case  of  Down  v.  Halline,  4  B  &  C.  330;  while  the 
plaintiffs,  counsel  reliea  mainly  on  Rothschild  v, 
Corney,  9  B.  &  C.  388.    In  the  former  case,  the 

Elaintiff  was  the  drawer  of  the  check,  which  had 
een  paid  to  the  defendant  by  the  bankers.  Six 
days  after  the  check  was  drawn  it  was  handed 
to  the  defendant  by  a  woman  unknown  to  him, 
who  bought  goods  in  his  shop,  paying  for  them 
with  the  check,  and  recieving  change.  The 
plaintiff  produced  no  evidence  showing  how  the 
check  haid  left  his  hands,  and  the  defendant 
claimed  a  non-suit.  Lord  Tenterden,  who  tried 
the  case,  did  not  nou-suit  the  plaintifi,  but  left 
to  the  iury  the  question  whether  the  defendant 
had  taken  the  check  under  circumstances  which 
ought  to  have  excited  his  suspicion :  on  which 
direction  the  jury  found  for  the  plaintiff.  So 
far  the  case  does  not  support  the  position  that  a 
check  is  like  an  overdue  bill.  It  is  rather  the 
other  way.  On  a  motion,  however,  for  a  new 
trial,  Mr  Justice  Bayley  is  reported  to  have  said: 
'If  a  bill,  note  or  check  be  taken  after  it  is  due, 
the  party  taking  it  can  have  no  better  title  to  it 
than  the  party  from  whom  he  takes  it.'  This 
dictum  from  a  judge  of  high  authority,  supported 
as  it  was  by  Mr,  Justice  Holroyd,  ana  to  the  ex- 
tent of  throwing  the  onus  of  proof  of  title  on '  the 
defendant  by  the  third  judge  (the  Chief  Justice)  ,is 
the  foundation  for  the  nropostion  contended  for. 
On  the  other  hand,  in  notnschild  v.  Cornev,  the 
plaintiff^  the  drawer  of  a  check,  sued  the  defend- 
ant, who  had  cashed  it  at  the  Dau:ikers',  on  the 
ground  that  the  check  had  been  obtained  from 
the  plaintiff  by  the  fraud  of  one  Brady,  and 
hand^  to  the  defendant  five  days  after  date. 
The  judge  directed  the  jury  in  the  same  terms  as 
Lord  Tenterden  in  the  previous  case.  The  Jury 
found  for  the  defendant ;  and,  on  a  motion  for  a 
new  trial — ^in  the  course  of  which  Down  o.  Hal- 
ling  was  cited— Lord  'tenterden  laid  down  that 


it  could  not  be  held,  as  a  matter  of  law,  that  a 
person  taking  a  check  after  any  fixed  time  from 
its  date  does  so  at  his  peril. 

The  dictum  of  Mr  Justice  Bayley  did  not, 
therefore,  obtain  the  support  of  the  subaequent 
case,  and  must  stand  or  fall  on  its  own  merits. 
If  the  learned  judge  be  accurately  reported,  the 
expression  used  is  not  of  the  most  exact.  Bills, 
notes  and  checks'  are  placed  in  the  same  cate- 
gory, as  if  all  kinds  of  bills,  and  notes,  as  well  as 
checks,  were  subject  to  the  same  rule.  The 
learnea  judge  can  hardly  have  said  advisedly 
that  a  promisory  note^  payable  on  demand,  is  ao- 
solutely  subject  to  equities  when  overdue.  When, 
in  fact,  is  such  a  note  overdue?  Practically,  it 
must  be  always  overdue,  because  the  person  to 
whom  it  was  offered  could  never  know  whether 
the  demand  had  been  made ;  whereat,  in  the  case 
of  a  note  payable  at  a  future  date,  the  note 
^>eaks  for  itself.  The  fact  that  bills  and  notes 
are  involved  indiscriininatoly  with  checks  seems 
to  detract  from  the  •  weight  of  Mr.  Justice 
Bay  ley's  opinion,  as  shoeing  that  the  subject 
haa  hardly  been  sufficiently  considered.  ^  Still, 
it  may  be  that  checks  stand  on  a  different  foot- 
ing from  bills  and  notes  payable  on  demand. 
With  regard  to  such  bills  and  notes  we  are  left 
in  doubt  at  what  date  Mr.  Justice  Bayley  meant 
that  they  were  overdue.  With  regard  to  checks 
there  can  be  no  such  doubt.  If  they  are 
ever  overdue,  they  Are  always  overdue.  Ii  Mr. 
Justice  Bayley's  view  be  correct,  a  check  cannot 
be  utilized  as  a  negotiable  instrument.  We  see 
no  reason  why  the  utility  of  checks  should  be  so 
restricted.  The  only  reason  for  such  restriction 
is  the  inconvenience  it  may  be  to  the  drawer  to 
have  a  check  afloat  in  the  world  for  any  consid- 
rable  period.  Most  men  like  to  see  all  the 
checks  drawn  down  to  the  last  few  days  returned 
to  them  with  their  pass  book ;  and  to  keep  a 
check  for  more  than  a  day  or  so  wilhout  present- 
ing it  is  not  considered  a  business-like  proceed- 
ing;. The  negotiability  of  checks,  for  these  rea- 
sons, is  never  likely  to  oe  extended,*  but  there  is 
no  reason  why  persons  having  no  banking  ac- 
count, or  for  other  reasons,  should  not  be  allowed 
to  negotiate  them.  The  man  who  takes  a 
check  many  days  old  will,  according  to  the  rul- 
ing of  Mr.  Justice  I^ield,  still  be  liable  to  have 
his  conduct  scrutinized  by  a  jury  of  husiness 
men,  who  will  largely  be  governed  by  the  view 
taken  of  the  position  of  checks  by  the  commun- 
ity. It  may,  therefore,  be  safely  taken  that  Mr. 
Justice  Fiela's  decision  is  sound  in  policy  as 
well  as  law,  and  in  accordance  with  the  ideas  of 
the  day,  which  lean  greatly  in  favor  of  freedom 
of  negotiability. — Law  JburnaL 


^  > » 


By  an  ancient  Anglo-Saxon  law.  which  still 
remains  in  force,  it  is  enacted,  '^ Albeit  as  often 
as  Leape  Yeare  aoathe  occurre,  the  woman  hold- 
eth  prerogative  over  the  m^i^ne,  in  matter  of 
^courtship,  love  and  matriinonie ;  soe  that  when 
the  ladie  propoeeth,  it  shall  not  be  lawful  for 
menne  to  say  her  nae,  but  shall  receive  her  pro- 
posal in  all  good  oourtesi." 
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THE  ACKNOWLEDGMENT  OF  WILLS. 


A  harmlesA  love  of  mystery,  not  uncommon  in 
the  feminine  mind,  produced  the  case  of  Blake  v. 
Blake,  reported  in  the  May  number  of  the  Law 
Journal  Reports.  Some  women  have  a  weakness 
for  hiding  keys  not  always  to  the  convenience  of 
domestic  arrangements ;  but  it  is  in  such  solemn 
matters  as  making  a  will  that  the  love  of  mys- 
tery comes  out  the  strongest.  Mrs.  Mary  Gunston 
dicfnot  apparently  employ  a  solictor  when  she 
wished  to  make  her  will,  but  she  knew  a  retired 
clerk  in  tlie  probate  office ;  and  as  the  result  of 
a  consultation  with  him,  an  attestation  clause, 
w^ith  which  no  fault  could  be  found,  was  a]:>- 
pended  to  her  will.  Beneath  the  clause  appeared 
the  signature  of  the  testatrix  and  two  witnesses, 
Ann  Harradine  and  Susan  Harradine,  in  so  regu- 
lar a  form  that  it  seemed  the  will  would  be 
provecl  without  question.  Unluckily,  however, 
there  were  some  cnisures  in  the  will,  and  when 
the  attesting  witnesses  were  appealed  to  for  an 
affidavit  it  appeared  that  they  could  not  say  that 
Mrs.  Gunston  had  signed  tlic.  will  in  their  pres- 
ence. The  gentleman  who  had  been  in  the  pro- 
bate office  gave  her  accurate  instructions  in 
writing  as  to  the  proper  mode  of  executing  a 
will ;  but  instructions  of  that  kind  frequently 
go  wrong,  unless  there  is  some  one  to  see  them 
carried  out.  He  probably  did  not  anticiimte 
erasures ;  and  if  there  hau  been  no  erasures,  the 
defect  in  the  execution  of  the  will  would  never 
have  come  out.  The  will,  notwithstanding,  was 
defective,  as  many  seemingly  perfect  wills  are, 
and  the  circumstances  which  brought  about  its 
informality  possesses  more  dramatic  interest 
than  is  usually  to  be  found  in  a  law  report. 

Mrs.  Gunston,  it  appears,  took  the  opportunity 
of  a  visit  paid  to  her  house  by  the  aunt  of  her 
maid-servant  to  have  her  will  attested.  Ann 
and  Susan  Harradine  were  duly  called  into  the 
room,  when  the  important  document  was  dis- 
closed, or  rather,  not  disclosed,  under  a  piece  of 
blotting  paper.  Mrs.  Gunston  naturally  did  not 
care  that  tliey  should  read  her  will ;  she  did  not 
even  wish  them  to  know  she  was  making  a  will. 
The  two  women  were  not  ouite  agreed  as  to 
what  she  did  say.  Susan,  the  aunt,  believed 
that  she  said,  '^  We  have  all  our  little  wishes, 
and  this  is  one  of  mine."  Ann,  the  servant, 
thought  the  words  were  simply,  *'  This  is  a  little 
whim  of  mine."  Mrs.  Gunston  might  safely 
have  indulged  her  little  turn  for  mystery  by 
hiding  the  will.  She  need  not  even  have  said 
that  the  paper'  was  her  will.  But  when  she 
signed  the  will  before  the  witnesses  came  in,  and 
hid  her  signature  under  the  blotting  paper,  she 
made  the  false  step  which  has  proved  enough  to 
undo  all  her  care.  Sir  James  Hannen  has  de- 
cided that  the  execution  was  irregular,  and  the 
court  of  appeal  have  upheld  his  decision.  No 
attempt  was  made  to  argue  that  the  testatrix 
8igne<^  as  the  attestation  clause  professed,  in  the 
presence  of  the  witnesses.  But  it  was  contended 
that  she  acknowledged  her  signature  in  their 


presence.    The  facts  that  they  did  not  see  her 
signature,  and  that  she  did  not  say  her  signature 
wa3  on  the  paper,  or  that  the  paper  was  her  will, 
were  enougn,  in  the  opinion  or  all  the  judges, 
to  show  that  there  was  no  acknowledgment  of 
the  signature.    The  same  view  is  taken  by  all 
the   judges   of   the    essential    requisite   ot   an 
acknowledgment,  although   some    little  differ- 
ence of  opinion  existed  as  to  the  meaning  ct  two 
previous  cases.    All  the  judges  agree  that  there 
cannot  be  acknowledgment  unless  the  witnesses 
see,  or  are  able  to  see,  the  signature,  just  as  there 
cannot  be  an  attestation  unless  the  witnesses 
see,  or  have  the  means  of  seeing,  the  signature. 
This  view  is  in  accordance  with  the  case  of  Hud- 
son V.  Parker,  8  Robert,,  26,  in  which  Dr.  Lush- 
ington  held  that  there  was  no  sufficient  acknowl- 
edgment unless  the  witness  saw  the  signature. 
The  master  of  rolls  says  that  U  is  in  aoc»rdanoe 
also  with  Gwillim  v,  Qwillim  8  8w.  A  Tr.,2aa- 
a  decision  of  Sir  Cresswell  Cresswell, which  Lord 
Penzance  followed,  or  belieyed  he  followed,  in 
Beckett  v.  Howe,  39  Law  J.  Rep.,  P.  A  M.,  1. 
Both  the  master  of  rolls  and  Lord  Justice  Brett 
agree  in  overruling  Beckett  v,  Howe,  in  which 
L^rd  Penzance  laid  down  that,  if  the  testator 
told  the  witnesses  that  the  paper  was  his  will, 
and  the  will  was  already  signed,  there  was  a  suf- 
ficient acknowledgment.     Lord   Justice    Brett 
thought  Gwillim  v.  GwiUim,   on  which  hoid 
Penzance  relied,  must  go  with  Beckett  v.  Howe. 
On  the  other  hand,  the  master  of  tMb  is  of  opin- 
ion that  Lord  Penzance  misunderstood  Gwiilim 
V.  Gwillim,  which  he  thinks   good  law.    Lord 
Justice  Holker,    the  third  judgie  present,  does 
not  take  part  in  this  controversy,  wnich  is  not  of 
a  very  important  character. 

In  Gwillim  V.  Gwillim  the  testator's  signature 
was  immediately  above  the  signatures  of  the 
witnesses,  and  tnere  was  no  evidence  that  the 
signature  was  covered  over.    According  to  the 
master  of  rolls.  Sir  Cresswell  CresswoU  urew  the 
inference  of  fact  that  the  signature  most  have 
Yieen  seen  by  the  witnesses.    Lord  Justice  Brett, 
on  the  other  hand,  refers  to  the  statement  by  Sir 
Ci  ess  well  Cresswell  that  bo  *^was  at  liberty  to 
judge  from  the  circum8tance9  of  the  ctiae, whether 
the  name  of  the  testator  was  on  his  will,"  as 
showing,  in  the  mind  of  a  judge  accustomed  to 
express  himself  clearly,  that  the  existence  of 
the  signature,  added  to  the  statement  that  it  wts 
the  testator's  will,  was  enough.    Whether  Sir 
Cresswell  Creswell  did  or  did  not  take  an  erron- 
eous view  of  the  law  is  not  prfi(Cticall^  of  much 
importance.     It  involves  more  a  (question  of  evi- 
dence than  principle.    The  principle  that  is  to 
guide  in  the  matter  is  clearly  established.     The 
acknowledgment    will   not  be  sufficient  unlen 
the  witnesses  see,  or  have  the  opportunity  of 
seeing,  the  signature,  and  unless  the  testator 
says,  '' This  is  my  signature,"  '*  This  is  my  will,'* 
or  something  to  that  effect.    The  best  advice  to 
testators  is,  howeyer,  not  to  resort  to  an  acknowl- 
edgment at  all,  but  to  sign   their  will  :n  the 
witnesses'  sight  in  the  ordinary  way. — Ltmdm 
Law  JoumaL 
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NEW   ATTORNEYS. 


The  following  graduates  of  the  Cincinnati 
Law  School  were  admittetl  to  practice  by  the  Su- 
preme Court: 

R.  W.  E.  Davis,  Cincinnati. 

D.  V.  Herider,  Jr.,  Cincinnati. 
John  R.  Carter,  Cincinnati. 
Richard  Hingson,  Cincinnati. 
Moritz  Macks,  Cincinnati. 

J.  H.  Martin,  Cincinnati. 
Joseph  W.  Molyneaux,  Cincinnati. 
James  J.  McCarter,  Cincinnati. 
Emmet  N.  Parker,  Cincinnati. 
Buchanan  Perin,  Cincinnati. 

E.  C.  L.  Rehm^  Cincinnati. 
Rufus  S.  Simmons,  Cincinnati. 
S.  W.  Smith  Jr.,  Cincinnati. 
Frank  O.  Suire,  Cincinnati. 

A.  K.  Woodbury,  Cincinnati. 
W.  E.  Wynne,  Cincinnati. 
J.  N.  Bailey,  Spencerville. 
Vance  Brodrix,  Paulding. 
Sf  D.  Cameron,  Salineville. 
Alfred  S.  CofTeen,  Wyoming. 
Geo.  D.  Copeland,  Marion. 
James  A.  Divine,  Monterey. 
Frank  Doty,  Middletown. 
Joseph  C.  Douglas,  Chillioothe. 
David  M.  Massie,  Chillicothe. 
John  M,  Downey,  Jackson. 
Edmond  S.  Dye,  Eaton. 
Abel  C.  Risinger,  Eaton 
George  B.  Gocdhart,  Harrison. 
Clarence  Hart,  Greenville. 
Chas  B.  Holmes,  Cumberland. 
A.  A.  Ingram,  Wooeter. 
Greorge  G.  Jennings,  Caldwell. 
Raymond  A.  Johnson,  Leesburg. 
A.  D.  Knapp,  Ravenna. 
C^as  H.  Kyle,  Cedarville. 
Elmer  E.  McKeever,  Barnesville. 
David  Pierce,  Camden. 
William  F.Ring,  Urbana. 
John  Robbins,  Dove. 
John  T.  Schoonover,  Wapakoneta. 
Howard  E.  Sears,  Randolph. 
John  W.  Spindler,  Ashville. 
Thomas  S.  Wood,  Stcubenville. 
Frank  Ford,  Washington  C.  H. 
George  W.  Sieber,  Akron. 
M.  F.  Parrish,  New  Lexington. 
John  M.  Hamilton,  Bellefontaine. 

The  following  named  gentlemen  were  exam- 
ined last  week,  and  on  Wednesday  admitted  to 
practice : 

James  W.  Drouillard,  Portdmouth.  ^ 

E.  O.  Bowman,  Sprinf^iield. 
Lawrence  Heiskell,  Springfield. 
Frank  S.  Chryst,  Warren. 
Forrest  E.  Dougherty,  Waverly. 
James  H.  Guy,  Rushsylvania. 
Albert  Griggs,  Cincinnati. 
Homer  Harper,  Painesville. 


Warren  W.  Hole,  Salem. 
John  Harper,  Jackson. 
Emery  L.  Hoskins,  Marysville. 
Malcolm  Jackson,  Hamilton. 
George  L.  Knight,  Coshocton. 
Benjamin  Linzee,  Wapakoneta. 
Clement  A.  Stuve,  Wanakoneta. 
Listen  McMillen,  Cardington. 
Walter  S.  Marlin,  Covington. 
Albert  W.  Marsh,  Mt.  Vernon. 
A.  R.  McKenzie,  Urbana. 
James  B.  McLaughlin,  Chillicothe. 
Wm.  M.  Miller,  Stcubenville. 
J.  W.  Nichols,  Morristown. 
Edward  E.  Olmsted,  Wilmot. 
Noah  W.  Parker,  Lynchburg. 
Noble  T.  Robbins,  Niles. 
Charles  H.  Stewart,  Norwalk. 
Florizcl  Smith,  Columbus. 
George  A.  Ramsey.  Columbus. 
John  Sheridan,  Findlay. 
Thomas  D.  Shirkey,  Proctorville. 
John  M.  Thomas,  Niles. 
William  Ford  Upson,  Akron . 
S.  W.  Van  Winkle,  Richwood. 
William  C.  Wilson,Cleveland. 
Homer  M.  Sewcll,  Mansfield. 
Americus  A.  Wilson,  Mansfield. 
Joseph  P.  Henry,  Mansfield. 


■  » • 


OPENING  PRIVATE  LETTERS. 


In  United  States  v.  McCready,  11  Fed.  Rep. 
225,  where  a  letter  carrier  left  a  letter  in  the  hall 
of  the  residence  of  the  person  to  whom  it  was  ad- 
dressed, and  the  defendant  opened  it  with  intent 
to  pry  into  the  business  and  secrets  of  the  owner 
of  the  letter,  hdd^  to  be  a*  violation  of  section  3892 
of  the  Revised  Statutes,  and  that  the  protection 
of  a  letter  so  situated  is  within  the  constitutional 
power  of  Congress.  The  statute  is  as  follows: 
''Any  person  who  shall  take  any  letter,  postal 
card,  (Mr  packet,  although  it  does  not  contain  any 
article  of  value  or  evicbnee  thereof,  out  of  a  post- 
office  or  branch  postnoffice,  or  from  a  letter  or 
mail  carrier,  or  wnich  has  been  in  any  post-office 
or  branch  post-office,  or  in  the  custody  of  any 
letter  or  mail  carrier  before  it  has  been  deliv- 
ered to  the  person  to  whom  it  was  directed,  with 
a  design  to  obstruct  the  correspondence  or  to  prv 
into  the  business  or  secrets  ot  another,  or  «naU 
secrete,  embezzle,  or  destroy  the  same,  shall,  for 
every  such  oflfense,  be  punishable  by  a  fine  of 
not  more  than  1600,  or  by  imprisonment  at  hard 
labor  for  not  more  than  one  year,  or  both.'^  The 
court,  Hammond,  D.  J.,  said :  "  But  it  is  insisted 
for  the  defendant  that  these  facts  do  not  consti- 
tute a  violation  of  the  statute,  because^  as  the 
letter  was  taken  by  the  defendant  after  its  deliv- 
ery by  the  letter  carrier  at  a  place  designated  by 
Lettie  Amis  for  the  delivery  of  her  mail,  it  had 
in  law  been  ^deUveredj^  within  the  intent  and 
meaning  of  the  a«t ;  and  that  if  a  proper  con- 
struction of  its  lanffuage  embraces  an  offense 
committed  after  the  letter  hadjpassed  from  the 
actual  control  of  the    port-omce  officials   and 
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agents,  and  before  manual  delivery  to  the  per- 
son to  whom  it  was  directed,  the  enactment  is 
to  that  extent  beyond  the  legislative  power  of 
Coneress.  *  *  *  The  system  of  mail  deliv- 
ery in  cities  by  letter  carriers  is  of  comparativelv 
modern  date,  and  is  constantly  increasing  with 
the  growth  and  development  of  the  country.  It 
necessarily  affords  greater  and  more  abundant 
opportunity  for  the  commission  of  offenses  like 
those  charged  in  this  case  than  the  older  method 
of  delivery  at  the  post-office.    Letters  are  left  in 

Srivate  boxes,  on  tables,  counters,  and  under 
oors,  and  if  the  svstem  is  to  be  efficient  thev 
must  be  protected  in  that  situation.  Indeed, 
the  postmasters  general  have  for  years,  by  their 
printed  regulations,  urged  the  public  to  'provide, 
in  cities  where  letter  carriers  are  employed, 
letter-boxes  at  places  of  business  or  j)rivate  resi- 
dences, thereby  saving  much  delay  m  the  deliv- 
ery of  mail  matter.'  For  the  a1x)ve  reason,  it 
seems  to,  me  that  section  3892  should  receive  a 
liberal  construction  by  the  courts.  The  eyil  to 
be  remedied  and  guarded  against  is  so  easy  of 
accomplishment,  it  could  not  under  an  opposite 
or  different  construction  be  prevented  by  the  ex- 
isting statute.  It  is  ample  in.  its  letter  and 
spirit,  and  was  no  doubt  intended  to  protect  the 
seals  of  all  correspondence  through  the  mails  un- 
til actual  manual  delivery  to  the  party  addressed, 
or  his  authorized  agent.  The  courts  should,  in 
my  judgment,  effectuate  that  intention  by  so 
construing  it,  and  not  devolve  the  duty  of  afford- 
ing the  required  protection  on  the  States  upon 
any  theory  that  there  is  a  want  of  constitutional 
power  in  Congress  to  do  it.  It  seems  an  unnec- 
essary separation  of  the  subject-matter  to  so  di- 
vide the  duty  of  protection." — Albany  LawJoumaL 


•  < » 


DRUNKENNESS  AND  CRIME. 


A  curious  defense  was  raised  in  u  prosecution 
for  perjury  at  the  Manchester  Assizes  recently, 
before  Mr.  Justice  Chitty.  It  was  alleged  that 
the  prisoner  at  the  time  of  giving  evidence  was 
under  the  influence  of  drink,  and  incapable  of 
judging  clearly  the  effect  of  what  he  said.  He 
head  heard  several  statements  that  he  believed 
to  be  untrue,  and  got  into  the  box  and  denied 
them  wholeeiiale.  it  was  argued  that  the  prfs- 
oner,  being  in  the  condition  described,  was  not 
responsible  for  what  he  was  saying,  and  had  not 
committed  ** wilful"  and  *' corrupt"  perjury 
The  learned  judge  directed  the  jury  ''that  drunk- 
enness was  no  excuse  in  a  case  of  this  kind, 
unless  the  condition  of  a  man  in  regard  to 
drunkenness  when  he  was  giving  evidence  in 
an  open  court  might  have  some  oearing  upon 
the  point  whether  what  he  said  was  said  deliber- 
ately and  intentionally.  It  would  be  a  most 
dangerous  thing  to  allow  a  man  to  get  off  in  a 
•case  of  this  kind  on  the  ground  of  drunkenness, 
but  if  the  jury  was  satisfied  that  the  prisoner 
was  in  such  a  state  of  mind  at  the  time  m  ques- 
tion that  substantially  he  was  not  intending  to 
•deceive,  they  might  take  a  merciful  view  of  the 


case."    The  jury  found  the  prisoner  guilty,  and 
sentence  was  deferred. 

There  is  no  doubt  that,  as  Pattersop,  J.,  said  in 
R.  V.  Cruse,  7  C.  &  P.,  641,  "  although  drunken- 
ness is  no  excuse  for  any  crime,  yet  it  is  often  of 
very  great  importance  in  cases  where  it  is  a 

Question  of  intention."  And  in  R.  v,  Thomas,  7 
.  &  P.,  817,  Parke,  B.,  in  summing  up  to  the 
jury,  said  that  ''  wnere  the  Question  is  whether 
words  have  been  uttered  witn  a  deliberate  pur- 
pose, or  merely  low  and  idle  expressions,  tbe 
drunkenness  of  the  person  uttering  them  is 
proper  to  be  considered."  This  comes  very  cloee 
to  tne  recent  case,  and  tbe  direction  given  to  the 
jury  by  Mr.  Justice  Chitty  corresponds  with  ar- 
ticle 29th  of  Mr.  Justice  Stephens'  Digest  of 
Criminal  law,  where  it  is  laid  down  that "'  if  the 
existence  of  a  specific  intention  is  essential  to 
the  commission  of  a  crime,  the  fact  that  an  of- 
fender was  drunk  when  he  did  the  act  which  if 
coupled  with  that  intention,  would  constitute 
such  crime,  should  be  taken  into  account  by  the 
jury  in  deciding  whether  he  had  that  intention. 
— bolicUor^B  JournaL 


^•^ 


MEMOIRS. 


We  reproduce  the  following  from  one  of  oar 
foreign  exchanges,  believing  that  it  excels  any- 
thing that  was  ever  said  or  written  about  any 
member  of  the  American  Bench  or  Bar.  It  cer- 
tainly will  not  be  adopted  as  a  model  here  : 

Justice  Onoocool  Chunder  Mookebjee. — ^The 
Hindoo  English  author  of  a  "  Memoir  of  the  late 
Honorable  Justice  Onoocool  Chunder  Mookeijec"' 
thus  describes  the  merits  of  the  subject  of  the 
memoir  before  his  elevation  to  the  Bench: 
'* Since  he  joined  the  native  Bar  down  adinfmah 
of  his  career  as  a  pleader,  he  had  won  a  uniform 
way  of  pleading.  He  made  no  garish  of  words, 
never  made  his  sentences  long  when  he  could 
express  his  thoughts  in  small  on^s.  Never  he 
counter-changed  strong  words  with  the  pleaders 
or  barristers  of  the  other  party.  In  defeating  or 
conducting  a  case  his  temper  was  never  incal- 
escent  andhazy.  He  well  understood  the  inter- 
est of  his  client,  and  never  ceased  to  tussle  for  it 
until  he  was  flushed  with  success,  or  until  the 
shafts  of  his  arguments  made  his  quiver  void. 
He  was  never  seen  to  illude  or  trespass  upon  the 
time  of  court  with  fiddle-faddle  arguments  to 

i)rove  his  wits  ffoing  a-wool-gathering,  but  what 
le  said  was  nuae  truth,  based  unon  ju»  emkj  In 
non  9criptaj  lex  Bcripta,  etc.,  and  relative  to  his  case 
and  in  homo-geneity  to  the  subject  matter  he 
discussed,  and  always  true  to  the  points  he  ar- 
gued. He  made  no  quotation  having  no  bearing 
to  his  case,  but  cited  such  acts,  clauses  and  pre- 
cedents that  have  a  direct  affinity  to  his  case,  or 
the  subject-matter  of  his  argument.  By-the-by. 
I  shoula  not  here  omit  to  mention  that  he  l^ 
one  peculiarity  in  his  pleading  which  I  have 
observed  very  minutely.  Having  first  expound- 
ed before  the  court  the  anatomy  of  his  case,  he 
then  launched  out  on  the  relative  position  of  his 
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client  with  that  of  the  other,  pointing  out  the 
quidproquo  or  bolstering  up  the  decision  of  the 
lower  court  with  his  sapience  and  legal  acumen 
and  cognoscence,  waiting  with  quietude  to  see 
which  side  the  court  takes  in  favorable  consider- 
ation, knuckling  to  the  arguments  of  the  court, 
and  then  inducing  it  gradually  to  his  favor, 
giving  thereby  no  offense  to  the  court." 


» » » 


DUTIES  OP  JURIES. 


The  refractory  jury  at  Bristol,  who  refused  to 
take  their  law  from  the  Judge,  aiid  desired  to  be 
furnished  with  a  copy  of  the  report  of  R.  v.  Ne- 
gus, L.  R.,  2  C.  C,  34,  were  probaoly  unaware  that 
they  were  euilty  of  a  most  unconstitutional  usur- 
pation, and  a  ^rave  breach  of  their  duty.  If  in- 
stead of  remitting  them  with  a  mild  lecture  to 
the  bosoms  of  their  families,  Lord  Coleridge  had 
detained  them  while  he  read  the  observations  of 
one  of  his  predecessors,  they  would  probably  have 
understood  more  clearly  the  heinous  nature  of 
their  offense.  "  The  fundamental  definition  of 
trial  by  jury,"  said  Lord  Mansfield  in  R.  v.  Dean 
of  St.  Asaph,  21  How.  State  Trials.  1039,"  de- 
pends upon  the  universal  maxim  ad  mcestionem 
juris  non  respondent  jurcUores ;  ad  qucesttonem  facti 
non  respondent  judices^^^  and  he  added,  "  the  con- 
stitution trusts  that,  under  the  direction  of  a 
judge,  they  will  not  usurp  a  iurisdiction  which 
IS  not  in  their  province.  They  do  not  know, 
and  are  not  presumed  to  know,  the  law;  they 
are  not  sworn  to  decide  the  law ;  they  are  not 
reoui^ed  to  decide  the  law.  It  is  the  duty  of  the 
judge,  in  all  cases  of  general  justice,  to  tell  the 
jury  how  to  do  right,  though  they  have  it  in 
their  power  to  do  wrone,  which  is  a  matter  en- 
tirely oet  ween  God  and  their  own  consciences." 

It  appears  that  in  the  United  States  the  ques- 
tion was  once  raised  whether  this  rule  applies 
in  criminal  cas^s,  but  it  was  unhesitatingly  de- 
cided that  it  did;  and  Mr  Justice  Story,  m  one 
of  the  finest  of  his  judgments,  laid  it  down  that 
it  is  'Hhe  most  sacred  constitutional  right  of 
every  party  accused  of  a  crime,  that  the  jury 
shoula  respond  as  to  the  facts,  and  the  court  as 
to  the  law.  It  is  the  duty  of  the  court  to  instruct 
the  jury  as  to  the  law ;  and  it  is  the  duty  of  the 
jury  to  follow  the  law  as  it  is  laid  down  by  the 
court.  This  is  the  right  of  every  citizen,  and  it 
is  his  only  protection.  *  *  *  Every  person 
accused  as  a  criminal  has  a  right  to  be  tried  ac- 
cording to  the  law  of  the  land,  the  fixed  law  of 
the  land,  and  not  by  the  law  as  a  jury  may  un- 
derstand it,  or  choose,  from  wantonness,  ignor- 
ance, or  accidental  mistake,  to  interpret  it." 
United  States  v.  Battiste,2  Sumn.,  243.  It  would 
be  diflScult  to  state  more  forcibly  the  reasons 
why,  in  criminal  cases,  juries  should  not  follow 
the  example  of  th(»  Bristol  wisoacn  s.— 5biuritor«' 
Journal, 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  last  report,  up  to  June  13,  18S2.] 


1199.  John  Gtoodwin  et  al  v.  Commissioners  of  Van 
Wert  County.  Error  to  the  District  Court  of  Van  Wert 
County.  I.  N.  Alexander  and  J.  L.  Price  for  plaintiflTs ; 
6.  M.  Saltzgaber  for  defendants. 

.1200.  Waldemar  Otis  v.  Henry  M.  Claflin.  Error  to 
the  District  Court  of  Cuvahoga  County.  W.  C.  McFar- 
land  and  R.  E.  Knight  for  plaintiff. 

1201.  Margaret  I.  Jones  et  al  v,  Eliza  A.  Hines  et  al. 
Error  to  the  District  Court  of  Gallia  County.  W.  H.  C. 
Rcker.  D>ivid  Davis  and  Russell  <fc  Russell  for  plaintiffs ; 
8.  A.  Nash  for  defendants. 

1202.  Iron  Railroad  Company  v.  Jacob  Fink.  Error 
to  the  District  Court  of  Lawrence  County.  Neil  A  Cher- 
rington  and  W.  A.  Hutchins  for  plaintiff;  Ralph  Leete 
for  defendant. 

1208.  Cow  Run  Iron  Tank  Co.  v.  James  D.  Lehmer. 
Error— Reserved  in  the  District  Court  of  Washington 
County.  Sibley,  Ewart  A  Sands  for  plaintiff;  Loomis, 
Alban  A  Guthrie  for  defendant. 

1204.  Martin  Landon  v.  John  S.  Payne.  Error  to  the 
District  CouH  of  Licking  County.  Chas.  FoUett  A  Son 
for  plaintiff. 

1206.  Willis  Robbins  v.  Sylvester  Ciemings  adm'r  et 
al.  Error  to  the  District  Court  of  Lickins  County. 
Chas.  Follett  A  Son  for  plaintiff;  J.  R.  Davis  for  defend- 
ants. 

1206.  Kerosene  Lamp  Heater  Co.  v.  Monitor  Oil  Stove 
Co.  Error  to  the  District  Court  of  Cuyahoga  County. 
Foster  A  Carpenter  for  plaintiff;  R.  T.  Paine  for  defend- 
ant. 

1207.  Pittsburgh,  Cincinnati  A  St.  Louis  Ry.  Co.  v. 
William  T.  Leech  adm'r.  Error  to  the  District  Court  of 
Jefferson  County.  J.  Dunbar  for  plaintiff;  W.  P.  Hays 
for  defendant. 

1206.  Mary  Fanning  v.Hibemia  Insurance  Company. 
Arnold  Green  for  plaintiff;  W.  S.  Kemiisn  for  defendant. 

1209.  I.  N.  Topliff  V.William  Harrison.  Error  to  the 
District  Court  of  Cuvahoga  County.  Arnold  Oreen  for 
plaintiff;  Wilson  A  Sykora  for  defendant. 

1210.  John  Rathbum  et  al.  Error  to  the  District 
Court  of  Clarke  County.  J.  K.  Mower,  F.  C.  Goode  and 
Harrison  Olds  A  Marsh  for  plaintiflb. 

1211.  Joseph  A.  Treat  et  al  v.  Ransom  Cole  ezr.  Er- 
ror to  the  District  Court  of  Summit  County.  N.  W. 
Goodhue  and  John  L.  Means  for  plaintiff;  Kohler  A 
Sadler  for  defendant. 

1212.  Nimsila  Coal  Co.  V.  Patrick  McGuire.  Error  to 
the  District  Court  of  Summit  Countv.  Green  A  Robin- 
son for  plaintiff;  J.  A.  Kohler  for  defendant. 

1213.  In  the  matter  of  the  assignment  of  Comeliua 
Newkirk,  John  H.  Schneider  assignee.  C.  W.  Coates  and 
C.  R.  Sanders  attorneys. 

1214.  David  Banker  v.  Lucv  Shepherd  et  al*  Error  to 
the  District  Court  of  Butler  County.  Morey,  Andrews  A 
Morey  for  plaintiff;  Thos.  Millikin  and  Doty  A  Tod- 
hunter  for  defendants. 

1215.  Joseph  S.  Skerritt  et  al  v.  The  First  Presbyterian 
Society  in  Chillicothe.  Error  to  the  District  Court  of 
Ross  County.    L.  Frend  for  plaintiffs. 

1216.  The  State  of  Ohio  ex  rel  Geo.  K.  Nash,  Att'y  Gen- 
eral V.  Andrew  Baughman  et  al.  Que*  warranto.  Attor- 
ney General  Nash  for  the  State. 

1217.  Morris  Cadwallader  v.  Julia  A.  ClifBnger  et  ali 
Error  to  the  District  Court  of  Delaware  County.  Powell 
A  Ricketts  for  plaintiff! 

1218.  Charles  A.  McElroy,  Extcutor  v.  JohnMcElroy. 
Error  to  the  District  Court  of  Delaware  Comity.  Powell 
A  Ricketts  and  Fulton  for  plaintif'. 

1219.  William  Miller  v.  L.  D.  Warner  et  al.  Error  to 
the  Diatriet  Court  of  Champaign  County.  W.  J.  Gil- 
mose  and  T.  J.  Frank  for  plainti& 
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Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lonoworth, 
Judges. 

Tuesday,  June,  13,  1882. 

117.    Robert  R.  Hamilton  et  al.  v,  Jamen  S.  Rodgon  ot 
al.    Brror  to  the  District  Court  of  Lawreuco  County. 

Loirowoirru,  J. 

By  his  will.  R.  dovlsed  his  wholo  estate,  oonslHting 
prlndnally  or  {wraonal  property,  to  trustoos  with  direc- 
tions to  pay  certain  annuities  out  of  the  Income  of  the 
estate  and  after  the  **  final  cessation  "  of  said  annuities, 
to  distribute  the  estate  among  certain  children  ana 
grandchildren  of  the  testator,  then  living,  and  the  heirs 
of  the  body  of  those  deceased,  and.  in  default  of  such 
heirs,  their  brothers  and  sisters.  Ildd :  1st.  That  no 
vitate  vests  In  tlio  beneficiaries  under  the  will,  until  the 
time  for  distribution  as  fixed  by  the  terms  of  the 
will.  2nd.  The  "final  cessation^*  of  annuities  men- 
tioned in  the  will  takes  place  either  upon  thc«  death  of 
all  the  annuitants,  or  unon  the  surrender  or  release  of 
their  annuities.  Srd.  The  trustees  have  no  power  under 
the  will  to  purchase  in  the  annuities,  and  the  mere  fact 
tliat  the  annuitants  declare  that  thoy  arc  willing  to 
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lease  their  annuities  (but  not  having  done  so),  upon  pay- 
ment to  them  of  a  sum  In  gross,  will  not  authorise  the 
court  to  order  a  distribution  of  the  estate,  and  to  decree 
the  payment  of  such  gross  sums  out  of  the  funds  of  the 
estate. 

Judgment  afltaned. 

078.  Ohio  on  relation  of  Joseph  Tumey.  State  Treas- 
,  V.  Luke  A.  Staley,  Treasurer  of  Hamilton  County. 
Mandamus. 

MclLVAurs,  J.    HiM: 

1.  Proceedings  by  mandamus,  on  the  relation  of  the 
Treasurer  of  State,  will  lie  to  compel  the  treasurer  of  a 
county  to  transfer  to  the  state  treasury  the  state's  pro- 
portion of  taxes  collected  by  such  county  treasurer. 

2.  A  petition  for  a  writ  of  mandamus  in  such  case, 
which  shows  the  collection  of  such  taxes  by  the  county 
treasurer,  is  not  defective  for  want  of  an  averment  that 
the  taxes  so  collected  remain  In  the  county  treasury  sub- 
ject to  the  command  of  the  writ. 

8.  Under  section  1043  of  Revised  Statutes,  as  amended 
April  19, 1881  (78  Ohio  L.  226)^  the  amount  of  taxes  for 
which  the  treasurer  stands  charged,  is  the  whole  amount 
of  taxes  levied  on  the  duplicate, less  the  amount  returned 
delinquent  and  the  coUeotion  fees  allowed  the  treasurer. 

4.  The  amount  of  money  In  the  treasury,  for  iirhich 
the  treasurer  stands  charged,  cannot  be  increased  or  di- 
minished by  the  exercise  of  the  authority  conferred  on 
the  auditor  by  said  section  to  correct  *'  any  error  which 
may  have  occurred  in  the  apportionment  of  taxes  at  any 
previous  settlement." 

5.  In  obedience  to  a  writ  commandlne  a  county  treas- 
urer to  pay  into  the  state  treasury  a  balance  due  the 
state  on  Its  portion  of  taxes  collected  by  the  county 
treasurer,  and  for  which  no. provision  has  been  made  by 
the  County  Auditor  in  his  apportionment  of  taxes, 
any  excess  of  money  In  the  treasury  over  the  sums  ap- 
portioned to  other  lunds  for  which  taxes  were  levied, 
may  be  used  by  the  treasurer  in  making  such  payment. 

Demurrer  to  1st  and  4th  defenses  sustained. 
Johnson,  J.  dissents. 

34.  Charles  W.  Rowland  et  al.  v.  The  Meader  Furniture 
Company.    £rror  to  the  Superior  Court  of  dndnnati. 

White,  J.,  Hdd: 

1.  Where  a  corporation  de  /aetOf  in  a  proceeding  in 
quo  warranto,  has  Deen  ousted  from  the  franchise  of  be- 
ing a  corporation,  such  ouster  Is  no  defense  to  a  suit  by  a 
creditor  against  stockholders,  to  enforce  payment  of  their 
stock  suDscriptions.  Gaff  v.  Flesher,  decided  by  the 
Commission,  (33  Ohio  S.  UO,  453),  approved  andloUowed, 


2.  Tlio  act  of  Fob.  27,  IftlO,  *'  rogulathig  sulta  by  and 
against  comjianios  and  partners.'*  (8.  tSc  C.  llSti),  applies 
only  to  uninoorporated  oompaiilOM.  Noitltor  corporations 
desire  nor  dc  facto  are  within  its  provlHious ;  and  an  action 

cannot  bo  maintained  under  the  ai;t,  to  cliargo  the  stock- 
holdera  with  the  payment  of  a  Judgment  against  tho  cor- 
poration. 

3.  Corporations  iie  facto  and  de  itive  stand  on  tlio  same 
footing  as  reH|K)cts  their  liability  to  creditors ;  and  the 
llahillfy  of  tho  stockholders  of  the  former,  whothor  aris- 
ing l)y  statute  or  on  stock-sulmcriptiou,  may  lio  onforoed 
for  tho  benefit  of  creditors,  tho  same  as  tho  liability  of 
tho  latter. 

Judgment  reversed  and  -petition  dlsmiNsod. 

No  1181.  Daniel  Catoir  v.  Moses  G.  Wntorson,  Treas- 
urer of  (Myahoga  County.  Krror  to  the  Court  of  Com- 
mon Pleas  of  l/uyahogn  County.  Reserved  in  the  District 
Court 

Orsy,  0.  J. 

The  act  of  April  5, 1882,  '*more  eifectually  to  provide 
against  the  evlis  rosnlting  from  the  ti-afilc  in  intoxioau 
Ing  liquors"  (7U  Ohio  lisws,  (Ml),  having  Ijoou  adjudged 
unconstitutional,  a  porson  ongiigcd  in  such  trafllc,  who 
paid,  under  protest,  into  tlio  county  treasury,  tlie  sum 
required  of. a  dealer  in  liquors  by  tiie  tortus  of  tho  act, 
may  maintain  an  action  against  the  trousurer  to  recover 
back  the  sum  so  paid. 

Judgment  reversed. 

No.  40.  Wm.  II.  Crablll,  Executor  of  N.  Marsh,  de- 
ceased, V,  Nancy  Marsh.  Krror  to  the  District  0>uri  of 
Clarke  County.  Judgments  of  district  and  common 
pleas  courts  reversed ;  (lemurror  to  tho  2nd  dofen:«e  over- 
ruled, and  causo  remanded  for  f urtlier  proceedings.  The 
case  will  1)0  reported  hereafter. 

No.  ?20.  William  Jumper  v.  Isabella  DaVp  Krror  to 
the  District  Court  of  Putnam  Countv .  Dlsmissod  at  coats 
of  plain tifl'  in  error,  by  agreement  of  parties. 

No.  730.  William  Jumper  v.  Isabella  Day.  Krror  to 
the  District  Court  of  Putnam  County.  DisiiUMsed  at  costs 
of  plaintiff  in  error,  by  agreement  of  ]»artieR. 

No.  1015.  The  SUteof  Ohioon  relation  of  tho  Attor- 
ney General  v.  Mlddleburgh  Mutual  Aid  and  Life  Abho- 
datlon.  Quo  warranto.  Judgment  of  ouster  from  the 
franchise  to  be  a  corporation.    To  ho  reported  horoafter. 

No.  1047.  The  State  of  Ohio  on  the  relation  of  Attorney 
General  v.  Tho  Mutual  Life  Association  of  America.  Quo 
warranto.  Judgment  of  ouster  from  the  franchise  to  be  m 
corporation.    To  lie  reported  hereafter. 

No.  1118.  Jacob  Ridenour  v.  Tho  Stato  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Butler  C\>uuty.  Judg- 
ment aHirmed.    To  be  reported  hereafter. 

MOTION  DOCKET. 

104.  John  Goodwin  et  al.  v.  Commlsslonors  of  Van 
Wert  County.  Motion  to  dispense  with  printlns  bill  of 
exceptions  in  cause  No.  1100  on  the  Goneral  Docket. 
Motion  overruled,  unless  the  plaintiff  in  error  waive 
the  errors  assignoa  on  tho  bill  ox  exceptions. 

105.  Philip  H.  Kumler,  dty  Solicitor  of  Cluciunati  e. 
Tho  City  of  Cincinnati  ot  al.  Motion  to  take  cause  No. 
721  of  the  Goneral  Docket  out  of  Its  order  for  hearing. 
Motion  granted. 

107.  Walter  Dixon  v.  J.  D.  Henry  ot  al.  Motion  to 
dismiss  cause  No.  780  on  the  General  Docket  for  want  of 
printed  record.    Motion  sustained. 

108.  Lemuel  McManness,  Adm*F.  «.  Edwin  Boutwell. 
Motion  to  extend  time  for  iillng  printed  record  In  eanse 
No.  1109  of  the  General  Docket.  Motion  granted  and 
time  extended  to  July  15, 1882. 

lOD.  George  Allred  v.  The  Stato  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  tho  Court  of  Cunmioo 
Pleas  of  Hamilton  County.    Motion  overruled. 

110.  Mary  Fanning  «.  Hibemla  Insurance  Compsny. 
Motion  to  advance  cause  1208  to  its4>riffinal  place  on  the 
General  Docket.  Motion  Granted.  Motion  for  a  wayn- 
sedeas  overruled  on  the  ground  that  whatever  relief  tbe 
plaintiff  is  entitled  to,  may  l>e  had  under  aectinn  fSTlS  of 
Revised  Statutes. 

111.  Warren  Wilder  e.  The  CommlssloneiB  of  HamU* 
ton  County.  Motion  to  dispense  with  printing  intlii» 
cause  ou  the  Uenend  Docket.   Motion  granted^ 
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Qfito  l^Gitv  Jourtiat^ 


COLUMBUS,  OHIO, 


JUNE  22,  1882. 


The  Ohio  State  Bar  Association  which  was 
adjonrned  to  re-convene  at  Cincinnati  July  5th, 
1882,  is  notified  that  the  meeting  of  this  year  has 
been  postponed  until  the  27th  of  December. 
This  is  announced  from  Athens,  Ohio,  as  the 
action  of  the  Executive  Committee  of  which  Gen. 
C.  H.  GroevenorisChairmanand  L.J.  Critchfield 
Esq.,  of  this  city.  Secretary. 

We  are  not  sure  that  this  is  an  improvement 
upon  the  old  date.  The  reaction  following  the 
Christmas  festivities  will  prove  as  disastrous,  we 
fear,  and  will  interfere  as  seriouslv  with  a  full 
attendance  as  the  enervating  indulgence  in  4th- 
of-July-spread-eagleism  would  hnvo  done.  The 
following  is  the  official  notice : 

Athens,  June  16,  1882. 
To  the  MeniberB  of  the  State  Bar  Association  : 

Believing  that  the  annual  meeting  of  the  As- 
sociation at  Cincinnati  on  July  6,  prox.,  will  fail 
to  bring  together  as  large  an  attendance  as  is 
desirable,  by  reason  of  the  weather,  the  condition 
of  the  courts,  the  absence  of  members,  and  other 
reasons  not  necessary  to  be  given  in  detail,  the  Ex- 
ecutive Committee,  by  a  nearly  unanimous  vote 
has  postponed  said  meeting  till  December  27, 
1882,  at  which  time  it  will  be  held  at  Cincinnati 
or  Columbus,  as  may  be  hereafter  designated. 

By  order  of  the  Executive  Committee. 

C.  H.  Grosvenor,  Ch'n. 

L.  J.  Critchfield,  Sec'y. 


THE  OHIO  STATE  REPORTS, 

We  have  been  informed  that  bids  for  the  pub- 
lication of  the  State  reports  for  the  term  of  twenty 
years  have  been  advertised  for,  and  that  in  re- 
sponse thereto,  two  bids  have  come  in  which 
required  the  interventiom  of  the  Attorney  (ren- 
eral  to  determine  which  should  be  accepted.  We 
never  saw  the  advertisement  for  bids  and  did  not 
know  that  bidding  was  in  progress  until  after  all 
was  over.  We  do  know  however  that  lower  bidi^ 
than  either  of  those  offered  were  waiting  the 
opportunity  to  be  presented.  That,  howeve  ris 
of  no  oonsequience  now. 

The  bids  received  were : 

Ist.  By  H.  W.  Derby,  of  Columbus,  as  follows : 
Three  hundred  and  fifty  volumes  to  the  State  at 
92|  cents  per  volume.  Those  purchased  by  the 
profession  to  be  at  one  dollar  and  fifty  cents  per 
volume. 

2nd.  By  Robt.  Clarke  A  Co.,  of  Cinoinnati,  as 
foUowa :    Three  bandied  and  fifty  yolomes  to 


the  State  free  of  charge;  and  other  folks  to  pay 
one  dollar  and  seventy  five  cents  per  volume,  for 
the  volumes 'bought  by  them. 

The  bid  of  H.  W.  Derby  was  decided  by  Mr. 
Nash  to  be  the  lower  and  we  believe  it  has  been 
accepted. 

In  1902  the  contract  will  be  re-let  for  another 
tenn  of  years.  We  promise  to  keep  our  readers 
posted  as  to  who  gets  the  job  next  time. 


NEW  BOOKS. 

PleadingH  Partiae  and  Forms,  under  the  Code.  By 
(Henient  Bates  Esq.,  of  the  OIndnnati  Bar. 

In  No.  3  of  vol.  2  of  this  paper  the  first  volume 
of  Mr.  Bates'  work  was  noticed  at  length.  What 
was  then  said  concerning  the  general  plan  and 
purpose  of  the  book  applies  with  equal  force  to 
the  second  volume.  It  is  a  thorough  and  well 
arranged  digest  of  statute  and  case  law  in  Ohio 
and  of  pertinent  citation  of  authorities  in  those 
states  where  code  practice  obtains. 

The  labor  involved  in  the  preparation  of  the 
book  will  be  appreciated  when  it  is  stated  that 
over  eight  thousand  authorities  on  pleadings  and 
parties  are  digested,  being  gathered  from  twenty- 
five  Code  States  and  Territories.  These  authori- 
ties are  cited^  not  piled  up  as  is  the  manner  of  too 
many  law  writers,  and  the  manner  of  the  citation 
leads  to  the  conclusion  that  the  case  cited  has  a 
direct  bearing  upon  the  point  sought  to  be  made 
plain. 

The  profession  in  Ohio  has  now  two  excellent 
works  on  Code  pleading.  Green  A  Kelly's  in  one 
volume,  and  Bates,  in  two  volumes;  and  one  or 
the  other  ought  to  be — and  will  be,  in  the  hands 
of  every  lawyer  in  the  state. 

The  price  is  $12.00  for  the  two  volumes  and  is 
sent  post  paid  on  receipt  of  that  sum.  The  me- 
chanical execution  of  the  book  is  fully  up  to  the 
usual  excellence  of  the  publications  of  Robt. 
Clarke  A  Co.,  Cincinnati,  Ohio. 


AMERICAN  DECISIONS,  VOL.  XXXIV. 

Wb  have  heretofore  compared  the  magni- 
tude of  the  undertaking  of  which  this  volume 
is  one  added  step,  to  the  building  of  a  Trans- 
Continental  line  of  railway.  As  the  work 
progresses  we  discover  a  similitude  more  per- 
tinent, in  the  character  of  the  undertaking  it- 
self. Each  succeeding  volume  is  an  added 
section  to  a  great  causeway  of  legal  knowl- 
edge, which^  when  coxDpleted,  will  make  per 


678 


B    OHIO    LAW   JOURNAIi, 


feet  the  eommunicutioii  between  the  past  and 
the  present  interpretation  of  law,  and  open 
to  the  world  of  lawyers  all  the  richness  of  in- 
termediate  legal  lore.  As  the  work  advances 
the  voliynies  of  the  American  Decisions  are 
more  and  more  eagerly  looked  for. 

We  quote  from  an  interesting  paper  written 
by  J.  L.  High,  Esq.,  of  Chicago,  an<l  published 
in  the  American  Lam  ift^vrio  for  June,  under 
the  interrogative  caption,  "  What  shall  toe  do 
with  the  Bq)orts?"  the  following,  which  sim- 
ply indicates  the  plan  an<l  scope  of  the  Ameri- 
can DedtaionSj  instesul  of  sulding  frankly  that 
the  original  intention  has  been  so  far  fulfilled 
to  the  letter. 

"  In  1878  Mr.  John  Proflatt  began  the  prep- 
aration  of  the  American    Decisions,    which 
were  intended  to  include  all  the  cases  of  gen- 
eral value  and  authority  in  the  courts  of  the 
several  States  from  the  earliest  issue  of  their 
reports  down  to   the  year  18G9,  the  period 
with  which   the  series  of   Mr.   Thompson's 
American  Reports,  above  mentioned,  began. 
The  scope  of  the  work  as  announced  by  the 
reporter,  was  to  present  all  cases  of  established 
general  authority  which  ha<l  been  indorsed  by 
subsequent  decisions  or  cited  by  text  writers. 
Cases  turning  upon  local  statutory  law  and  of 
no  general  authority  beyond   the  particular 
State,  were  to  be  discarded,  as  well  as  obsolete 
cases.    The  aim  was  to  give,  by  a  series  of 
continued,  authoritative  decisions,  the  system 
of  law  in  each  of  the  States  as  compared  with 
other  States  of  the  Union,  and  thus  to  show 
by  a  compilation  of  contemporaneous  decis- 
ions the  structure  and  growth  of  American 
law,  and  to  present  in  outlinca  system  of  com- 
parative American  jurisprudence.    The  points 
of  counsel,  are  to  some  extent,  preserved  with 
the    authorities  cited  in    support    of   them. 
When  a    decision   embraces   several   points, 
some  of  which  have  no  present  value,  or  are 
of  merely  local  interest,  or  turn  upon  points  of 
practice,  such  parts  of  the  decision  are  elimi- 
nated.   These  reports  were  intended  to  em- 
brace all  the  American  decisions  of  general 
value  down  to  the  American  Reports,  which 
were  to  be  regarded  as  a  supplement  or  con- 
tinuation  of  Uiis  series, — the  two  combined 
thus  presenting  the  entire  body  of  American 
decisions  of  value  in  a  condensed  form.    It 
was  estimated  that  seventy-five  volumes  would 
complete  the  work ;  but  as  thirty-one  volumes 
have  already  appeared,  the  last  bringing  the 
work  down  only  to  the  year  1838,  it  is  doubt- 
ful whether  the  original  design  can  be  com- 
pleted within  the  nmits  proposed.    The  last 
volume  comprises  the  decisions  of  general  im* 


portance  embodied  in  twenty-nine  volumes  of 
State  reports  The  Federal  reports  are  not 
includecl  in  the  scope  of  the  work.  Mr.  Pruf- 
fatt's  death  occurring  after  the  pubIic;itiou  of 
the  eleventh  volume,  the  work  has  since  bccu 
continued  by  Mr.  A.  C.  Freeman." 

We  desire  to  add  here  that  the  distinguished 
querist,  in  all  his  principal  suggestions  ^Kiiutiiig 
to  a  reform  in  the  nnitter  of  publishetl  reports 
by  which  they  are  so  furiously  multiplie<l,  sim- 
ply reiterates  some  of  the  protests  of  the  Ouio 
Law  Journal,  and  the  methods  we  have  sul- 
vised  as  certain  to  bring  about  the  desired  re- 
sult. The  principal  and  fii'st  inauguration  of 
reform  must  be  within  the  bosoms  of  the 
judges  themselves. 

We  quote  again : 

*  *"the  judges  themselves  should  be  rcmindiHl 
that  the  rapid  accumulation  of  reports  is,  in 
large  measure,  due  to  their  own  prolixity  in 
the  writing  of  opinions  of  undue  leuj^^h.  Tlie 
the  time  for  learned  and  elaborate  essays,  in 
the  form  of  judicial  opinions,  with  exhaustive 
reviews  of  all  the  authorities  from  the  year- 
books down,  has  long  since  passed.  Ilair-split- 
tlng  distinctions  and  exercises  in  dialectics 
should  no  longer  find  plau3e  in  the  literature  of 
the  law.  The  overworked  lawyer,  in  the 
hurry  of  active  practice,  reads  an  opinion  for 
its  pith  and  marrow,  and  for  nothing  else.  A 
concise  statement  of  the  tacts  of  the  case,  a 
brief,  pointed,  and  crisp  enunciation  of  the 
principle  upon  which  it  is  decided,  with  a  ci- 
tation of  a  few  leading  authorities,  if  any,  bear- 
ing upon  the  question,  are  all  that  he  desires. 
And  what  more,  it  may  be  asked,  b  neces- 
sary, either  for  the  student  or  practitioner?  It 
is  the  boast  of  a  learned  judee  of  the  writer  6 
acquaintance,  who  has  occupied  the  bench  for 
a  quarter  of  a  centuiy,  that  he  has  written 
more  pa^es  of  judicial  opinions  than  any  judge 
in  America,  it  should  rather  be  the  height 
of  judicial  emulation  to  compress  one's  judic- 
ial opinions  into  the  shortest  and  most  concise 
form  consistent  with  clearness." 

This,  with  the  added  designation  by  the 

court  of  all  cases  which  are  of  sufficient  general 

interest   to  justify  publication— excluding  aU 

cases  where  the  decision  is  upon  questions  of 

fact — will  dispose  of  half  the  difficulty  met 

with  by  the  attorney  who  attempts  to  *^keep 

up  with,"  or  to  purchase. and  store  all  the  voU 

ume9  of  reports  published   by   the   various 

States  and  Territories.    These  reforms,  bow* 

ever,  are  not  yet  inaugurated.    Pending  their 

adoption  the  publishers  of  this  pi^r  b»^^ 
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nearly  perfected  urraiigemeiits  by  wliicli  even 
t}ie  great  number  of  cases  decided  in  all  the 
courts  of  last  resort  in  all  the  States  may  be 
brongfit  within  the  means  and  control  of  all 
lawyers.  The  magnitude  of  the  unddrtaking, 
and  the  great  expense^  fis  well  as  the  number- 
less difficult  matters  of  detail  to  be  first  fully 
arranged  has  already  delayed  the  work  far 
beyond  the  expectations  of  the  projectors. 
However,  each  day  brings  us  nearer  to  the  ac- 
complishment of  our  purpose,  and  then  a 
proper  and  fitting  supplement  to  the  Ameri- 
can Decisions  will  be  in  the  hands  of  the  pro- 
fession, and  the  query  of  the  writer  above 
quote<1,  fully  and  practically  answered.  Vol- 
ume 84  of  the  American  Decisions  contains  so 
many  valuable  cases  and  such  an  array  of 
notes  and  citations  on  so  many  different  and 
interesting  topics,  that  it  must  ]ye  seen  to  be 
fully  appreciated. 


♦  » » 


WILLIAM  DENNISON. 


The  death  of  Rx-Qovernor  William  Denniaon, 
at  his  home  in  this  city,  Thursday  morning 
last,  was  the  cause  of  a  universal  feeling  of  re- 
gret at  the  loss  of  one  of  Ohio's  truest  and  best 
statesmen  and  citixens.  Many  eulogistic  words 
have  been  spoken  and  written  of  him  but  none 
better  set  forth  general  sentiment  than  the 
memorial  adopted  by  the  Bar  of  this  city,  which 
we  give  below 

A  committee  of  seven,  consisting  of  Hon. 
Allen  Q.  Thurman,  Hon.  R.  A.  Harrison,  Hon. 
Henry  C.  Noble,  Hon.  Chauncey  N.Olds,  General 
James  A.  Wilcox,  Edward  L.  Taylor,  Esq.,  and 
B.  F.  Martin,  Esq.,  were  appointed  a  commitee 
to  draft  resolutions.  Senator  Thurman  from 
the  committee,  reported  the  following: 

"The  Bar  of  the  Capital  of  the  State  of  Ohio, 
assembled  upon  the  occasion  of  the  death  of 
their  brother  Dennison,  in  testimony  of  their 
respect  and  esteem  for  him  in  life,  and  of  thei^ 
sense  of  the  loss  which  they  in  common  with 
the  citizens  of  Columbus,  and  of  the  State  at 
large  suffer  in  his  death,  adopt  the  following 
memorial : 

"William dennison,  who  died  in  this  city  on 
the  morning  of  June  16, 1882,  has  been  a  mem- 
ber 6f  the  Bar  of  Franklin  county  since  1840. 
He  was  b6rn  in  Cincinnati,  November  23, 1816; 
was  graduated  from  Miami  University  at  Oxford, 
0.,  in  1836 ;  studied  law  at  Cincinnati  with  the 
Hon.  Nathaniel  Q.  Pendleton ;  was  admitted  to 
the  3ar  in  1840,  and  soon  after  married  Mi&s 
Ann  Eliza  ^^eil,  of  this  city,  and  removed  here 


to  practice  his  profession,  and  has  ever  since 
except  about  one  year  when  he  resided  in  Ar- 
kansas, been  a  citizen  of  Columbus.  He  was 
electc<l  an  honorary  member  of  this  Bar  Associa- 
tion July  1,  1869. 

''He  began  the  practice  .of  law  under  the  most 
favorable  circumstances.  His  familv  connection 
brought  him  into  chxso  relations  with  the  largest 
business  interests  of  the  city  at  that  time.  He 
showed  fine  abilities  for  professional  work.  He 
wtis  painstaking  and  industrious  in  the  prepara- 
tion of  his  crises  and  active  and  energetic  in 
presenting  them  and  had  unusual  elegance  of 
manner  and  diction  in  addressing  court  and 
jury.  His  management  of  his  early  practice 
gave  assurance  of  attaining  great  success  and  a 
high  position  in  our  profession.  But  he  was 
drawn  from  its  steady  pursuit  by  large  business 
int(irests  other  then  ])rofessional  and  the  great 
temptation  of  public  aflairs.     He  was  a  favorite 

Cubiic  speaker  and   tl>e   jieople  jn   1848  called 
im  into  their  service  as  State  Senator,  and  in 
1859  he  was  elected  Crovernor  of  Ohio. 

'' He  thus  found  himself  a  leader  in  a  great 
party  at  a  time  of  unusual  excitement,  and  on 
the  breaking  out  of  the  war  in  1861  he  was  in 
a  place  of  great  resiionsibility.  He  acquitted 
himself  in  these  imjxirtant  iK)sitions  with  honop^ 
ability  and  distinction. 

"  lie  was  afterwards,  in  1864,  called  by  Presi- 
dent Lincoln  to  the  ollice  of  Postma.ster  General 
of  the  United  States,  and  was  one  of  the  Cabinet 
officers  who  stood  by  the  death  bed  of  Lincoln 
as  he  passed  irom  earth  to  take  his  place  among 
the  immortals. 

^' He  was  also  a  Commissioner  of  the  District 
of  Columbia  under  an  ap|X)intment  of  General 
Grant.  On  returning  from  public  office  he  con- 
tinued his  interest  in  public  affiiirs  to  the  end. 

"  He  retained  his  law  office  and  library,  and 
his  title  as  a  lawyer  until  his  decease. 

"Governor  Dennison  was  a  man  of  the  rarest 
courtesy  of  manner,  springing  from  unaffected 
kindness  of  heart,  and  treated  all  men  with  such 
grace  as  won  their  love. 

"He  was  a  pleasant  companion,  a  generous 
and  loyal  friend,  of  noble  charity  and  high 
moral  courage,  an  earnest  patriot,  and  a  true 
Christian  gentleman,  whose  memory  we  are 
proud  to  cherish  as  a  member  of  our  Bar. 

**Resoloe(l,  That  a  copy  hereof  be  presented  to 
the  family  of  the  deceased  by  the  Secretary  of 
this  Association. 

"  ReBolwd^  Farther,  as  a  token  of  our  respect, 
that  we  will  attend  the  funeral  of  the  deceased 
in  a  body." 

Tuesday  morning  last,  Attorney  General 
Nash  appeared  before  the  Supreme  Court  and 
in  very  fitting  i^ords  moved  that  the  said  me- 
morial be  spread  upon  the  Journal  of  the  Court. 
Chief  Justice  Okey  replied  that  the  Court  con- 
curred in  the  just  and  appropriate  estimation 
set  forth,  of  the  deceased,  and  the  motion  would 
be  granted. 


nu 


THE    OHIO    LAW    JOUBNAL. 


MANDAMUS— TAXES   DUE  STATE  COI^ 
LECTED   BY     COUNTY    TREASURER. 


SUPREME  COURT  OF  OHIO. 


The  State  of  Ohio  on   Relation  of  Joseph 
TuRNEY,  State  Trbasuker, 

V. 

Luke   A.    Stalby,  Trbasuker   of    Hamilton 

County. 


June  13,  1882. 

1.  Prooeedings  by  mandamuB,  on  the  relation  of  tho 
Treasurer  of  State,  will  lie  to  compel  the  treasurer  of  a 
county  to  transfer  to  the  state  treasury  the  state's  pro- 
portion of  taxes  collected  by  such  county  treasurer. 

2.  A  petition  for  a  writ  of  mandamus  in  such  case, 
which  shows  the  collection  of  such  taxes  by  the  county 
treasurer,  is  not  defective  for  want  of  an  averment  that 
the  taxes  so  collected  remain  in  the  county  treasury  sub- 
ject to  the  command  of  the  writ. 

3.  Under  sedition  1048  of  Revised  Statutes,  as  amended 
April  19, 1881  (78  Ohio  L.  226),  the  amount  of  taxes  for 
which  the  treMnrer  stands  charged,  is  the  whole  amount 
of  taxes  levied  on  the  duplicate, less  the  amount  returned 
delinquent  and  the  collection  fees  allowed  the  treasurer. 

4.  The  amount  of  money  in  the  treasury,  for  which 
the  treasurer  stands  (tharged,  cannot  be  increased  or  di- 
minished by  the  exercise  of  the  authority  conferred  on 
the  auditor  by  said  section  to  correct  **  any  error  which 
may  have  occurred  in  the  apportionment  of  taxes  at  any 
previous  settlement." 

6.  In  obedience  to  a  writ  commanding  a  county  treas- 
urer to  pay  into  the  state  treasury  a  oalance  due  the 
state  on  its  portion  of  taxes  collected  by  the  county 
treasurer,  and  for  which  no  provision  has  been  made  by 
the  Ck>unty  Auditor  in  hfi  apportionment  of  taxes, 
any  excess  of  money  in  the  treasury  over  the  sums  ap- 
portioned to  other  funds  for  which  taxes  were  levied, 
may  be  used  by  the  treasurer  in  making  such  payment. 

Demurrer  to  1st  and  4th  defenses  sustained. 

In  mandamus. 

The  relator,  in  his  petition,  represents  that  on 
the  28th  of  October,  1881,  the  Auditor  of  State 
examined  the  certificate  and  abstract  of  the 
semi-annual  settlement  between  the  Auditor  and 
Treasurer  of  Hamilton  county,  made  on  the  23d 
day  of  September,  1881,  which  certificate  and 
abstract  were  returned  by  said  Auditor  of  Ham- 
ilton County  to  said  State  Auditor  on  the  3rd 
of  October,  1881,  as  required  by  law. 

That  upon  such  examination,  the  Auditor  of 
State  ascertained  the  exact  sum  of  money  paya- 
ble by  the  Treasurer  of  Hamilton  County  to  the 
State  Treasurer  to  be  $291,698.19,  and  also  that 
the  amount  of  Hamilton  County's  proportion  of 
state  common  school  fund  was  $73,1^,60 ;  where- 
upon the  Auditor  of  State  certified  his  findings 
to  the  Treasurer  of  State  as  required  by  law,  and 
issued  his  draft  upon  the  Treasurer  of  Hamilton 
County  in  favor  of  the  relator  for  $218,514.59, 
the  same  being  the  difference  between  the 
amount  so  found  due  to  the  State  Treasurer  from 
the  Treasurer  of  Hamilton  Coufitv,  and  the 
amount  of  school  fund  due  to  said,  Hamilton 
County  from  the  state  treasury. 

That  prior  to  said  28th  of  OctoDer^  1881,  the 
Treasurer  of  Hamilton  County  had  paid  into  the 
state  treasury  on  account  of  tne  amount  so  found 
due  from  the  Treasurer  of  Hamiltop  County  to 
said  state  treasury,  the  sum  of  $206,979,99,  at 
the  last    semi-annual   settlement    in  the  year 


1881,  leaving  a  balance  due  of  $11,534.60.  That 
said  draft  hwi  been  duly  presented  for  payment 
by  the  relator  to  the  defendant,  the  Treasurer  of 
Hamilton  County,  and  payment  of  said  balance 
of  $11,534,60  demanded,  which  has,  and  ever 
since  has  been  refused. 

Wherefore  said  relator  prays  for  a  writ  of  man- 
damus to  compel  the  defendant,  the  Treasurer  of 
Hamilton  Countv,  to  pay  and  deliver  to  the  state 
treasury  the  saia  sum  of  $11,53460,  and  other  re- 
lief. 

Upon  this  petition  an  alternative  writ  of  man- 
damus was  issued  as  prayed  for,  and  thereupon 
the  defendant  filed  an  answer  containing  several 
alleged  defenses,  to  the  first  and  fourth  of  which 
the  relator  demurs. 

The  first  defense  is  as  follows:    "That  the 

Elaintiff  ought  not  to  have  its  writ  of  mandamus 
erein,  for  the  reason  that  plaintiff  has  a  plain, 
adequate  and  specific  remedy  at  law  for  the 
grievance  of  which  he  complains." 

The  fourth  defense  is  as  follows:  **  This  defend- 
ant in  further  answer  to  said  petition  and  writ 
issued  herein  says,  that  the  Auditor  of  Hamilton 
County,  Ohio,  on  the  23d  day  of  September,  1881, 
at  his  office,  made  settlement  with  defendant 
and  ascertained  the  amount  of  taxes  with  which 
he,  as  treasurer,  was  to  be  charged,  and,  after 
making  the  deductions  to  which  he  was  entitled, 
distributed  in  just  and  ratable  proportion  upon 
the  several  taxes  charged  on  the  duplicate,  a8cc^ 
tained  the  balance  for  which  said  treasurer  was 
to  be  held  liable,  and  to  whom,  in  their  several 
amounts,  he  was  liable  for  such  balance,  and  also 
ascertained  the  amount  remaining  in  the  treas- 
urer's hands  belonging  to  each  fund ;  and  then^ 
upon  the  said  auditor,  on  said  day,  did  issue  to 
the  treasurer,  this  defendant,  a  certificate  and 
abstract  of  such  settlement,  and  of  the  balance 
of  the  amount  of  taxes  received  and  charged  to 
him  as  due  to  the  state,  the  balance  thereof  due 
to  the  county,  the  balance  due  for  road  purposes, 
and  the  balance  due  to  the  townships  and  the 
other  bodies  and  purposes  to  which  said  liggre- 
gate  in  his  hands  was  found  to  belong,  a  copy  of 
which  certificate  and  abstract  of  settlement,  and 
account  with  the  state,  is  hereto  attached  and 
made  a  part  of  this  answer. 

In  pursuance  of  this  settlement,  and  of 
the  provisions  of  law  in  that  behalf,  the 
said  treasurer  forthwith  proceeded  to 
transfer  and  did  transfer  and  enter  into 
their  several  accounts  the  sums  with  which  he 
was  charged  in  said  settlement,  in  favor  of  the 
state,  the  county,  the  townships,  corporations  and 
the  said  several  funds  as  shown  in  said  certificate 
of  settlement ;  and  sikid  several  amounts  became 
thereafter  subject  to  draft  upon  said  treasurer  in 
favor  of  the  several  persons  or  corporations  an- 
thorized  to  receive  the  same.  And  the  said 
treasurer  further  says  that  he  forthwith,  upon 
said  transfers  of  said  several  sums  to  their  respect- 
ive funds,  proceeded  to  pay  them  out  upon  the 
proper  drafts  or  warrants  of  the  county  auditor 
to  the  corporations  or  uses  to  which  they  became 
payable  upon  said  settlement,  and    thereafter 
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continued  to  pay  them,  up  to  the  service  of  the 
writ  herein,  and  has  ever  since  continued  to  pay 
them  as  by  law  aitd  his  obligation  he  is  bound 
to  do. 

This  defendant  further  says,  that  by  said  set- 
tlement he  became  charged  in  favor  of  the  State 
of  Ohio  with  the  sum  of  $280,163.59,  ascertained 
and  certified  by  said  auditor  as  aforesaid  to  be 
the  amount  ana  balance  of  taxes  due  the  state  of 
the  moneys  colhKsted  by  said  treasurer,  which 
said  balance  so  certified  to  be  due  the  state  he 
caused  to  be  remitted  to  the  Treasurer  of  State, 
as  alleged  in  petition  of  plaintiff.    All  the  bal- 
ance of  moneys  in  his  hands  as  treasurer  of  said 
county  he  hela — and  in  part  holds — on  account 
and  subject  to  the  claims  of  others  than  State 
of  Ohio,  ascertained  and  determined  by  the  said 
county  auditor  in  the  settlement  and  certifiate 
aforesaid,  and  credited  and  transferred  to  them, 
and  he  is  not  authorized  or  permitted  to  apply 
said  funds  to  otKer  uses,  and  is  liable  to  the  cor- 
porations    and    uses    to     which    such     funds 
have    been     transferred     for       the       amount 
thereof  remaining  in  his  hands.      Defendant 
holds  no  funds  in  his  possession  for  the  use  of 
the  State  of  Ohio  or  to  its  credit. 

The  contents  of  the  certificate  and  abstract  of 
settlement  referred  to  and  made  a  part  of  the 
answer,  are  sufiiciently  stated  in  the  opinion. 
The  grounds  of  demurrer  to  these  defenses  are 
that  the  facts  stated  are  not  sufiicient  to  consti- 
tute a  defense  to  the  action. 

McIlvaine,  J. 

The  demurrer  to  the  answer  brings  under  re- 
view the  sufficiency  of  the  petition,  and  the  de- 
fendant claims  that  the  facts  stated  in  the  peti- 
tion do  not  entitle  the  plaintiff  to  the  writ  of 
mandamus,  for  the  reason  that  there  is  a  plain 
and  adequate  remedy  for  the  grievance  com- 
plained of,  in  the  ordinary  course  of  the  law. 

Section  6744,  of  the  revised  statutes,  provides 
that  ''  the  writ  must  not  be  issued  in  a  case 
where  there  is  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law,"  and,  it  is  claimed, 
that  such  a  remedy  is  furnished  by  an  action  on 
the  treasurer's  bond. 

It  would  seem  that  an  action  on  the  bond 
might  be  maintained  under  authority  of  section 
168  of  revised  statutes,  which  provides,  '*  That 
if  any  county  treasurer,  or  otlier  officer  con- 
cerned in  the  collection  of  the  public  revenue, 
or  authorized  to  collect  and  pay  into  the  state « 
treasury,  money  due  or  accruing  to  the  state,  fails 
to  pay  over  all  moneys  by  him  received  and  be- 
longing to  the  state,  at  the  time  and  in  the  man- 
ner required  by  law,  the  Auditor  of  State  shall 
immediately  inform  the  Attorney  General  thereof, 
who  shall  forthwith  institute  and  prosecute  the 
proper  suit.against  such  officer  and  his  sureties." 
The  question  therefore  arises,  would  such  suit 
afford  "a  plain  and  adequate  remedy"  within 
the  meaning  of  section  6744?    The  object  of  the 

} present  action  is  to  compel  the  transfer  of  certain 
unds  belonging  to  the  public  revenues  of  the 
state  from  the  treasury  of  Hamilton  County  to 


I  the  state  treasury.  A  suit  on  the  treasurer's 
bond  would  not  accomplish  that  object.  Although 
the  state  in  an  action  on  the  bona  might  recover 
the  full  amount  of  damages  sustained,  it  would 
leave  in  the  county  treasury  the  fund  to  which 
it  is  entitled,  and  to  which  the  county  treasury 
is  not  entitled. 

In  deciding  the  question  now  before  us,  it  is 
worthy  of  remark,  that  section  6744,  above  re- 
ferred to,  is  merely  declaratory  of  the  rule  of  the 
common  law,  which  refused  relief  by  the  extra- 
ordinary writ  of  mandamus  in  cases  where  an 
adequate  remedy  was  afforded  by  the  usual  and 
accustomed  modes  of  procedure  at  law,  and  also, 
that  section  168  does  not  declare  a  breach  of  an 
official  bond,  that  would  not  have  existed  with- 
out the  section,  and  for  which  an  action  on  the 
bond  is  the  exclusive  remedy.    Hence,  no  new 
rule  has  been  established  by  this  legislation,  and 
it  cannot  be  doubted  that  the  jurisdiction  by 
mandamus  to  compel  payment  from  the  public 
trciisury,  where  such  jmyment  is  a  mere  minis- 
terial act,  is  a  common  and  acknowledged  right. 
•See  High  on  ex.  legal  Rem.,  sec.  112,  and  cases 
cited. 

The  defendant  relies  on  the  case  of  Thfi  State 
V.  Meily,  22  Ohio  St.  534,  in  which  it  was  held 
that  where  money  is  wrongfully  retained  by  a 
probate  judge  from  the  party  entitled  thereto, 
such  party  has  a  plain  and  adequate  remedy  by 
action  on  the  official  bond  of  the  judge,  or  by  an 
ordinary  action  against  him  for  tne  money, 
and  therefore  mandamus  will  not  be  allowed  to 
compel  payment  until  such  ordinary  remedy  has 
been  resorted  to  and  proved  ineffectual.  In  that 
case  it  was  said  that  the  retention  of  the  money 
by  the  probate  judge  was  his  individual  aet — a 
conversion  of  it  to  his  own  use — and,  no  doubt, 
the  identical  money  might  be  applied  to  the  pay- 
ment of  a  judgment  recovereid  against  him;  but 
on  the  facts  before  us,  the  money  in  the  county 
treasury  could  not  be  withdrawn  for  the  payment 
of  a  judgment  on  the  treasurer's  bond  at  the 
option  of  the  treasurer.  Such  judgment  and  its 
payment  would  not  transfer  public  funds  from 
the  county  to  the  state  treasury,  and  any  remedy 
which  will  not  accomplish  such  transfer  is  not 
adenuate  within  the  meaning  of  this  rule. 

There  is  no  suspicion  that  the  defendant  is  a 
defaulter,  or  that  lie  has  embezzled  public  funds. 
To  which  treasury  does  this  money  oelong  is  the 
only  question  in  the  case — a  mere  question  of 
law.  If  to  the  state  treasury,  it  should  be  trans- 
ferred, and  mandamus  is  the  only  specific  and 
appropriate  remedy  under  the  particular  circum- 
stances of  the  case. 

It  is  also  contended  that  the  petition  and  writ 
are  defective  in  not  alleging  that  the  money 
claimed  is,  in  fact,  in  the  county  treasury. 

No  doubt,  a  writ  of  mandamus  should  not  be  is- 
sued unless  it  appears  that  the  thing  commanded 
to  be  done  is  capable  of  being  performed.  The 
question,  therefore,  whether  the  funds  sought  to 
be  transferred  from  the  county  treasury  to  the 
state  treasury,  are,  in  fact,  in  the  county  treas- 
ury, is  materal.     It  appears  plainly  enough  that 
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thene  funds, before  the  semi-annual  settlement  in 
September,  1881,  hml  been  received  into  the 
county  treasury,  and  we  think  it  must  be  pre- 
sumea  that  they  remain  there  until  the  con 
trary  is  shown.  In  view  of  this  presumption, 
the  petition  in  this  rcsjKict  is  not  defective.  If 
the  issuance  of  the  writ  be  resisted  on  the  ground 
that  the  funds  claimed  are  not  in  the  treasury  of 
the  county  and  under  the  control  of  the  defend- 
ant, such  state  of  facts  must  be  shown  by  the 
defendant  in  his  answer. 

Are  the  facts  stated  in  the  fourth  defense 
sufficient?  The  object  of  the  pleader  was  to 
show  that  defendant,  as  the  Treasurer  of  Ham- 
ilton County,  had  no  funds  in  his  possession, 
or  under  his  control,  that  were  legally  subject 
to  the  payment  of  relator's  claim.  The  answer 
contains  such  specific  averment;  but  we  under- 
stand this  averment  to  be  a  mere  conclusion 
based  on  facts  set  forth  in  the  answer,  and  espec- 
ially in  the  certificate  and  abstract  made  by  the 
county  auditor  upon  the  last  semi-annual  settle- 
ment on  account  of  the  taxes  of  1880,  which  are 
fully  set  forth  and  made  a  part  of  the  answer. 
This  certificate  and  abstract,  which  are  required 
and  controlled  by  sections  1043,  as  amended  April 
19,  1881,  (78  Ohio  L .  226),  and  1044  of  the  re- 
vised statutes,  contain  the  controlling  facts  of 
the  case  in  so  far  as  they  are  made  in  conformitv 
to  law.  Section  1043  provides  that,  "  The  aud- 
itor shall  attend  at  his  office,  on  or  before  the 
16th  day  of  February,  and  also  on  or  before  the 
10th  da^  of  August,  annually,  to  make  settle- 
ment with  the  treasurer  of  his  countv,  and  ascer- 
tain the  amount  of  taxes  with  which  such  treas- 
urer is  to  stand  charged ;  and  the  auditor  shall, 
at  the  August  settlement,  take  from  the  dupli- 
cate, previously  put  into  the  hands  of  the  treas- 
urer for  collection,  a  list  of  all  such  taxes  as  such 
treasurer  has  been  unable  to  collect.  *  ♦  ♦; 
and  after  deducting  the  amount  of  taxes  as  re- 
turned delinquent,  and  the*  collection  fees  al- 
lowed the  treasurer  from  the  several  taxes 
charged  on  the  duplicate,  in  a  just  and  ratable 
proportion,  the  tre^isurer  shall  he  held  liable  for 
the  balance  of  such  taxes ;  and  the  auditor,  after 
first  correcting  any  error  which  may  have  occurred 
in  the  apportionment  of  taxes  at  any  previous 
settlement,  shall  certify  the  balance  due  to  the 
state,  the  balance  due  to  the  county 
the  balance  due  for  road  purposes,  and 
the  balance  due  to  the  townships."  4c.  And  sec- 
tion 1044,  after  giving  more  specific  directions  as 
to  the  manner  of  making  the  settlement,  requires 
that  ''the  auditor  shall  also  make  outund  deliver 
to  the  treasurer  ar  certificate  specifying  the 
amount  charffed  on  the  tax  duplicate  of  the 
county  for  each  of  the  several  purposes  for  which 
taxes  have  been  levied;  and  alsou  certificate  or 
an  abstract  of  the  taxes  which  have  become  due 
and  payable,  and  which  remain  unpaid,"  4c. 

Now,  it  appears  from  the  certificate  and  ab- 
stract of  this  settlemeYit,  as  made  by  the  auditor 
of  the  county,  that  after  all  proper  deductions, 
to-wit:  the  amount  of  delinquent  taxes  ana 
the  collection  fees  allowed    the  treasurer   had 


been  made  from  the  amount  of  the  duplicate,  the 
auditor  found  the  balance,  for  which  the  treas- 
urer should  be  held  liablcfto  be  $2,811,649.74, 
and  that  the  proportion  thereof  due  to  the  state 
for  the  sinkinff  lund,  general  revenue  and  com- 
mon school  fund,  was  $291,658.63.  But  the 
certificate  also  shows  that  from  the  aggregate  of 
the  treasurer's  liability,  the  auditor  further  de- 
ducted the  sum  of  $73,413.09,  (thus  reducing  the 
liability  of  the  treasurer  to  the  sum  of  $2,738,- 
236.65),  on  account  of  "  net  balance  of  errors  cor- 
rected," and  thus  reducing  the  amount  due  the 
state  bv  the  sum  of  $11,534.60,  being  its  propor- 
tion of  said  deduction  of  $73,443.09.  leaving  a 
balance  due  the  state  of  $2^,124.03,  trum  which 
balance,  the  sum  of  $73,183.60,  being  the  propor- 
tion of  the  common  school  fund  to  which  Ham- 
ilton County  was  entitled,  was  retained  by  the 
treasurer,  and  deducted  from  $280,124.d3,  bo 
found  due  to  the  state,  and  the  remainder,  plus 
$39.56  for  special  licenses,  to  wit:  $206,979.99, 
was  duly  paid  into  the  state  treasury  by  the  de- 
fendant, in  full,  as  is  claimed,  of  the  state's  pro- 
S^rtion  of  the  amount  for  which  the  treasurer  of 
amilton  County  is  held  liable  on  account  of  the 
duplicate  for  the  year  1880. 

The  auditor  of  Hamilton  County  having  trans- 
mitted to  the  auditor  of  state  a  duplicate  of  said 
certificate  and  abstract  as  required  by  section 
1045  of  revised  statutes,  the  Auditor  of  State  pro- 
ceeded to  examine  the  same  as  .required  by  sec- 
tion 181  of  revised  statutes,  which  provides,  "The 
Auditor  of  State,  immediately  on  the  receipt  of 
the  certificates  and  abstracts  of  each  semi-annual 
settlement  between  the  auditor  and  treasurer  of 
each  county,  forwarded  to  him  by  the  county 
auditor^  shall  proceed  to  examine  the  same,  and 
ascertain  the  exact  sum  or  sums  payable  by  each 
County  Treasurer  into  the  state  treasury,  and  shall 
certify  the  same  to  the  State  Treasurer,  specify* 
ing  in  the  certificate  or  certificates  the  amount 
belon^in^  to  each  fund  and  the  total  amount  to 
be  paid  into  the  state  treasury;  he  shall  also 
ascertain  and  certify  to  the  State  Treasurer  the 
amount  of  such  county's  proportion  rf  the  State 
common  school  fund,  anaot  school,  ministerial 
and  other  trust  funds,  if  any,  due  and  payable 
to  such  countv;  and  at  the  same  time  he 
shall  issue  his  araft  or  drafts  upon  the  County 
Treasurer  in  favor  of  the  County  Treasurer, 
for  the  sum  or  sums  so  found  due  ana 
payable,  after  deducting  the  amount  of  the  sev- 
eral sums  found  due  to  the  county  on  aooount  of 
school,  trust  or  other  funds.'' 

On  such  examination  the  Auditor  of  State 
ascertained  the  '* exact  sum"  due  to  the  state 
to  be  $291,658.63,  and  after  deducting  therefrom 
the  sum  jof  $73,183.60,  the  county's  proportion  of 
the  State  common  school  fund,  drew  his  draft  on 
the  County  Treasurer  in  favor  of  the  State  Treas- 
urer for  the  remainder,  plus  the  sum  of  $39^66 
for  special  licenses,  to-wit:  for  the  sum  of  $218»- 
514.59.  The  Treasurer  of  State  havinff  given  t 
credit,  on  this  draft,  of  the  money  theretofore 
paid  into  the  state  treasury  by  the  defendant, 
prosecutes  this  suit  for  the  balance,  to-wit :  $llr 
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534.60,  tlie  muuc  being  tho  ox«ac:t  iimount  de- 
(luctccl  fn)in  the  .state's  prt)|X)rtioii  of  tuxes  on 
account  of  "  net  balance  of  errors  corrected,"  tus 
above  stated. 

The  right  of  the  state  to  this  balance  is  not 
now  Bubmittcil  for  our  decision,  but,  we  are  clear, 
that  if  this  right  is  hereafter  determine<l  to  be 
in  the  stiite,  there  are  funds  in  the  county  treas- 
ury and  under  the  control  of  tlie  defendant,  that 
should  be  subjected  to  its  payment.  The 
county  auditor  hiul  no  warrent  or  authority  of 
law  for  deducting  from  th(»  amount  for  which 
the  treasurer  sjiould  bc^  lield  liable  any  sum 
whatever  on  account  of  "errors  corrected"  the 
only  sums  authorized  to  be  d(Hlucte<t  from  tlie 
full  amount  of  the  duplicate  are  two  :  Ist.  the 
amount  of  dilinquent  taxes.  2d.  the  amoniit  of 
the  treaHurer's  fees.  The  remainder  is  the 
amount  for  which  the  tre;tsure'r  is  held  liable, 
and  the  whole,  amount  of  this  liability  should 
have  been  api)ortioned  anumg  the  diiferentfunds 
for  which  the  tiixes  were  levitjd.  This  amount  is 
$2,.S11,(>49.74.  The  amount  actually  apportioned 
by  the  auditor  to  the  several  funds  was  only  • 
$2,738,230.(v5  leaving  a  balance  in  the  tre^vsury 
of  $73,413.00,  no  part  of  which  has  been  apjx^r- 
tionetl  t4)any  fund.  Tru(^  in  making  the  ap^ior- 
tionment  the  auditor  is  authorized  to  correct  any 
error  "  which  may  have  occurred  in  the  apix^r- 
tionment  of  taxes  at  any  previous  Hr^ttlement*'. 
But  by  correcting  such  errors,  the  amount  to  be 
apimrtioned  is  neither  incrca.sed  nor  diminished. 
Whatever  sum  may  thus  be  taken  from  one  fund 
must  be  added  to  another.  This  has  not  been 
done  in  this  case.  The  $73,413.09  of  "net 
balance  of  errors  corrected"  were  rataldy  de- 
ducttid  from  the  several  funds  for  which  taxes 
were  levied.  Hence  the  whole  of  this  sum  re- 
mains in  the  treasurv  of  the  county  unappropri- 
ateil,and  may  be  maife  subject  to  any  judgment 
which  may  be  rendere<l  in  this  cau.S(^ 

Demurrers  to  1st  and  4th   defenses  sustained. 


■♦-•- 


CONSTRUCTION  OP  WILL. 


SUPREME  COURT  OF  OHIO. 


RonKRT  R.  Hamilton  et  al. 

V. 

James  S.  Roixiers  et  al. 


June  13,  1882. 

By  his  win,  R.  dovisiHl  bin  wholo  mtato,  conniRting 
prtiioipAUy  of  ponmiml  property,  to  truHtfHw  with  direc- 
tioHH  to  |Miy  cnrtHin  AiniiiitioM  out  of  the  inoonio  of  the 
estate  an«l  iifter  the  **  fliml  cfWHation  *'  of  rhUI  niiniiitioA. 
to  (JlHtribtite  the  OHtato  anioiif];  oortnin  children  nnct 
graiidniiUtlren  of  ^lio  toHtntor,  then  Hvhiff,  mid  the  holni 
of  the  liody  of  thoHO  docoiVMHl,  nnd,  in  doraiilt  of  Much 
heirs,  tholr  brothom  And  HlHtorH.  Ifcld :  iRt.  That  no 
tMtiite  veHtA  In  tho  ItoneticinrloH  under  the  will,  until  the 
time  for  diatrlliution  ah  fixed  by  tho  terms  of  tho 
wdl.  2nd.  The  "  ilnal  coHHAtion^'  of  annuitioR  men- 
tioned in  the  wili  tiikoR  plaoe  either  upon  the  doAtli  of 
ail  tho  AnnuitAiitH,  or  uixm  tho  Rurrendor  or  roleAMO  or 
their  annuities.  .3nl.  Tlio  tnmteos  Iihvo  no  power  under 
the  will  to  purchafle  in  the  Annuitiea,  And  the  mere  fact 
that  the  annuitants  declare  that  they  are  willing  to  re- 
lease their  annuities  (but  not  having  done  so),  upon  pay- 


ment to  tlioni  of  a  Hum  iu  groan,  will  not  autliorixe  the 
court  to  order  a  diHtriliution  of  tho  OMtato.  and  to  decree 
tile  iMyment  of  snch  groHH  sums  out  of  the  funds  of  tho 
eMtate. 

Error  to  the  District  Court  of  Lawrence 
County. 

This  action  was  originall}'  brouj?ht  in  the 
Court  of  Common  Pleas  of  Lawrence  County  by 
Robert  R.  Hamilton,  minor  child  of  Rosalie 
Rfxlgers  Hamilton,  by  William  Means  hin  guar- 
dian and  next  friend  :  Ellen  L  Parkinson,  who 
intermarric<l  with  James  Spriggs,  Allen  R. 
Parkinson,  Rosalie  R.  Parkinson,  Anna  Olivia 
Parkinscm,  Mary  M.  Parkinson,  minor  children 
of  Catherine  M.  Parkinson  deceased,  by  William 
Parkinson,  their  guardian  and  next  friend ; 
James  C.  Jlwlgcirs  and  William  P.  Rodgers, 
Rosalie  R^idgers,  minor  children  of  Henry  C. 
Rodgers  deceased,  who  sue  by  James  C.  Ro<]gers, 
their  next  friend,  plaintiffs,  against  James  S. 
Rodgers,  Oliver  Rodgers,  age(i  sixteen  years, 
minor  cliild  of  James  Rodgers  deceased,  Harry 
0.  Rodgers,  aged  eighteen  years,  Minnie  Hamil- 
ton Rodgers  agc^d  sixteen  years,  Eleanor  Matilda 
Rotlgei-s  agcid  fourteen  years,  Clarence  Frederick 
RcKlgers  iiged  nine  years,  minor  chiklren  of 
Rob(»rt  Edwin  Ro^lgers  deceased;  Clara  R.  Rotl- 
gers,  Nancy  Rodgers,  Matilda  Rodgers  as  guard- 
ian of  Anna  Olivia  Rodgers,  and  George  Willard, 
trustee  under  the  last  will  and  testament  of 
James  R(Klgers  deceastMl,  defen<lants,  to  obtain  a 
constructicm  of  the  L'lst  will  and  testament  of 
James  Rtnlgers,  deceased,  and  t<i  obtain  a  dis- 
tribution of  his  estate  thereby  devised.  The 
testator  died  in  the  year  18G0  leaving  a  large 
estate  consisting  principally  of  ncrsoiial  prop- 
erty. After  various  beijuests  ancl  annuities  he 
devised  the  whole  of  his  residuary  estate  as  fol- 
lows: 

"  Sixteen.  I  do  hereby  devise  and  bequeath 
to  said  George  Willard  and  Henry  S.  Neal  all 
my  property,  real  and  personal,  wheresoever 
situate  and  of  whatever  character  (including 
the  lands  in  Kentucky  op]K)8ito  .Ironton  with 
the  anpurtenance,  also  my  dwelling  house  in 
whicn  I  now  live,  and  the  hinds  in  Hamjltcm 
Township,  beaueathed  as  aforesaid  to  my  be- 
loved wife,  and  tho  dwelling  house,  with  the 
lots  in  Ironton  bequeathed  as  aforesaid  to  my 
daughters-in-law  Mary  P.  Rodgers  and  Clarfi 
Rodgers  u^wn  the  determination  of  the  pjirticu- 
lar  estates  in  said  several  premises  by  this  will 
created)  which  may  remain  after  the  payment 
of  my  debts,  the  aforesaid  legacies  and  the  first 
year  annuities  herein  granted  in  trust  for  the 
following  purpose,  to-wit :  First,  to  sell  said 
real  estate  wlienever  they  may  deem  it  atlvan- 
tageous  for  my  estate  so  to  do  upon  such  terms 
either  by  public  or  private  sale,  as  they  may 
think  best,  and  in  the  mean  time  to  rent  or  lease 
the  same  and  execute  projwr  conveyances  of  the 
same  to  the  purchaser  thereof,  to  invest  the  pro- 
ceeds of  said  sales  and  all  other  funds  coming 
into  their  hands,  either  from  collections  by 
them  made,  dividends  of  stocks  owned  by  me  or 
ill  any  other  manner  or  from  any  other  source 
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whatever  ia  such  manner  as  they  may  conceive  j 
moBt  beneficial  for  my  estate,  and  I  further 
authorize  and  empower  them  to  change  the  in- 
vestments I  have  nitherto  made  whenever  they 
may  deehi  it  advisable  to  do  so.  Second,  To  pay 
the  expenses  of  this  trust  including  a  yearly 
compensation  to  themselves  for  their  services  in 
executing  this  trust  to  be  allowed  hy  the  Pro- 
bate Judge.  Third,  To{>ay  the  annuities  herein 
granted,  as  herein  provided,  so  long  as  the  in- 
come of  my  estate  be  sufficient,  and  should  it 
ever  at  any  time  prove  insufficient,  then  said 
annuities  shall  be  paid  pro  rata,  except  the  one 
to  my  beloved  wife,  which  ^hall  be  paid  in  full. 

And  in  the  execution  of  this  trunt  I  authorize 
and  empower  the  said  Trustees  to  take  charge 
of,  manage  and  control  mv  said  property  in  ail 
things  as  fuUv  as  I  now  have  the  right  to  do, 
and  they  shall  bo  held  responsible  in  the  execu- 
tion of  this  trust  onlv  for  fraudulent  conduct, 
but  said  Trustees  shall  make  an  exhibit  yearly 
to  the  Probate  Court  of  Lawrence  County  of 
their  doings  in  the  premises,  which  I  desire  to 
be  filed  with  their  accounts  as  Executors. 

"  Seventeenth :  Upon  the  complete  determi- 
nation of  the  particular  estate  herein  created, 
and  upon  the  final  cessation  of  all  the  afore- 
mentioned annuities,  I  direct  and  require  my 
said  Tiustees  to  make  a  final  distribution  of  my 
estate  then  remaining,  as  follows: 

'To  mv  son  James  and  the  heirs  of  his  body, 
One  sixth ; — To  my  son  Thomas  and  the  heirs 
of  his  body.  One  sixth:— To  my  soh  Oliver  and 
the  heirs  of  his  body,  One  sixth ;  To  the  child- 
ren of  my  son  Henry  C.  Rodgers  and  if  any  of 
them  be  deceased,  to  the  heirs  of  their  bodies. 
One  ninth ;  To  the  children  3f  my  son  .  Robert 
Edwin,  and  if  any  of  them  be  deceased,  to  heirs 
of  theilr  booies  One  ninth;  To  the  children  of 
my  daughter  Catharine  M.  Parkinson  and  if  any 
of  them  be  deceased  to  the  heirs  of  their  bodies. 
One  ninth ; — ^To  the  children  of  my  daughter 
Rosalie  Hamilton,  and  if  any  of  them  be  "de- 
ceased to  the  heirs  of  their  bodies,  Qne  sixth ; 
An^  it  is  hereby  declared  to  be  the  true  intent 
and  meanins  of  this  direction  of  distribution 
that  the  children  only  of  deceased  children  shall 
inherit,  and  in  case  that  any  of  said  above 
mentioned  persons  die  without  heirs  of  their 
bodies,  then  the  interest  which  be  would  be  en- 
titled to  shall  goto  their  brothers  and   sisters. 

"Eighteenth:  Upon  the  arrival  at  the  a^e 
of  maturity  of  either  or  all  my  said  minor  chil- 
dren, to-wit;  James,  Thomas  and  Oliver  if  the 
same  happen  before  the  determination  of  the 
aforesaid  particular  estates  and  the  creation  of 
said  annuities,  I  direct  and  .  empower  my  said 
Trustees  to  pay  to  any  such  son  the  sum  of  two 
thousand  dollars,  to  enable  such  son  to  enter 
into'  business,  provided  if  said  Trustees  shall  be 
of  opinion  that  the  giving  of  said  sum  to  said 
son  would  be  an  injury  to  him,  and  that  he 
would  not  expend  it  in  a  suitable  manner  then 
I  authorize  them  in  their  discretion  to  spend 
said  sum  as  they  may  deem  for  the  well  beine 
of  said  son,  and  any  sum  so  going  t^yor  expended 


for  such  son  shall  be  taken  into  consideration, 
and  with  annual  interest  thereon  shall  be 
charged  against  suca  son's  distributive  share. 
Not  desiring  that  any  of  my  grandchildien 
should  become  destitute,  I  hereby  authorize  and 
empower  my  said  Trustees  upon  the  death  of 
the  parents  of  any  such  grand-child,  or  their 
inability  to  support  them,  to  provide  for  a  pru- 
dent and  economical  support  or  any  such  grand 
child,  provided    however,  that  the    annuities 

f granted  to  any  parent  of  such  child  shall  be  no 
onger  payable,  if  the  said  Trustees  shall  be  of 
opinion  that  such  destitution  arises  from  the 
bad  conduct  of  any  such  annuitant. 

The  mdow  refused  to  take  under  the  will,  and, 
at  the  time  of  oommencinff  this  action,  the  only 
annuitants  living  were  Clara  Creighton,  then 
aged  36  years  and  Nancy  Rogers,  agra  60  years, 
to  whom  annuities  amounting  to  $250  and  $300, 
respectively,  had  been  grantra. 

Willard,  the  sole  trustee,  Neal  having  resigned, 
had  converted  the  whole  estate  into  personal 
property,  consisting  of  bills  receivable,  stocks 
and  other  securities.    All  debts  had  been  paid. 

Of  the  seven  children  of  the  testator,  living  at 
the  time  of  his  death,  his  sons  James  8.  and  Ol- 
iver alone  survived;  Thomas  died  in  1867,  un- 
married and  childless;  the  others  all  left  chil- 
dren, who  have  been  named  as  plaintiflb  and  de- 
fendants, and  who  united  in  asking  for  a  distri- 
bution of  the  estate  under  the  provisions  of  item 
17  of  the  will. 

Clara  Creighton  and  Nancy  Rodgers  filed  an- 
swers setting  up  their  right  to  annaities  Imt 
offering  to  release  the  same  upon  receiptor  a sam 
in  gross.  The  trustee  resisted  a  distribution, 
claiming  that,  by  the  terms  of  item  18  of  the  will 
it  was  made  his  duty  to  provide  for  any  of  the 
testator's  grandchildren  who  might  at  any  time 
become  destitute,  and  that  this  was  a  continu- 
ing trust.  It  was  shown  at  the  hearing  that 
for  many  years  prior  to  the.  testators  ddath  his 
sons  Henry  and  Robert  had  been  unsuooessfal 
in  business  and  were  in  embarrassed  circum- 
stances. Upon  appeal  the  district  court  de- 
cided that  neither  tne  plaintifb  nor  any  of  the 
devisees  were  entitled  to  either  a  general  or 
partial  distribution  under  the  wiU,  and  that  no 
such  distribution  could  be  had  until  the  death 
of  all  the  annuitants  or  all  ol  said  annaities 
should  be  otherwise  terminated.  We  are  now 
asked  to  reyiew  this  decision. 

LfONOwoBTH,  J.  The  first  question  which  a- 
rises  in  the  construction  of  this  will  is  whether 
an  estate  veded  in  the  distributees  at  the  time 
of  the  testator's  death,  or  not  until  the  happen- 
ing of  the  events  upon  which  a  distribution  was 
to  take  place. 

Although  conceded  that  in  the  interpretation 
of  wills,  courts  in  general  favor  that  constmei- 
ion  under  which  estates  will  vest  at  the  time  of 
testator's  death,  yet  this,  like  every  other  rale  of 
construction,  will  be  controlled  by  the  intentioD 
of  the  testator  as  gathered  from  the  whole  wilL 

As  was  said  by  Scott  J.  in  Richey  «.  Johnson, 
30.  0.8.  288-2^:  '<Weare  to  read   the  nAefa 


THE    OHIO    LAW    JOURNAL. 


579 


will  and  ascertain  not  only  wh:it  the  testator 
has  said,  but  what  he  has  forborne  to  say;  and 
the  construction  given  to  any  part  of  the  will 
should  conform  to  its  general  scope  and  purpose 
as  collected  from  the  whole  document.  It  is  to 
be  observed  that  the  testator  gives  no  interest 
in  the  farm  in  question,  or  in  its  proceeds,  to 
his  brothers  anci  sisters,  or  to  the  children  of  any 
of  them  bv  way  of  direct  devise  or  bequest.  The 
gift  is  to  bo  found  only  in  the  direction  to  dis- 
tribute the  proceeds  of  its  sale  and  in  the  des- 
ignation of  the  persons  among  whom  distribu- 
tion is  to  be  made." 

These  remarks  apply  with  etjual  force  to  the 
case  before  us.  The  only  words  of  gift  in  the 
will  are  to  bo  found  in  the  devise  of  the  whole 
estate  to  trustees,  and  in  the  direction  to  dis- 
tribute the  ustate,  after  the  determination  of  the 
particular  estates  and  the  final  cessation  of  the 
annuities,  among  persons,  some  of  whom  per- 
haps were  yet  to  be  born.  Color  is  given  to  a 
contrary  construction  by  the  provision  directing 
the  trustees  to  make  certain   payments   to,  or 

Erovision  for  the  minor  sons,  when  they  should 
Bcome  of  age,  to  be  thereafter  charged  against 
their  distributive  shares,  but,  taking  the  will 
as  a  whole,  we  are  persuaded  that  the  real  in- 
tention of  the  testator  was  that  no  estate  should 
vest  in  anv  of  ti.e  objects  of  his  bounty  until  the 
time  for  distribution  should  arrive,  and  then  iii 
those  persons  only  who  should  answer  the  de- 
scription at  that  time.  Speaking  for  myself 
only  I  wish  to  say  that  it  is  after  much  hesita- 
tion  and  still  not  without  some  embarrassing 
doubts  that  I  have  arrived  at  this  conclusion. 
These  doubts  arise  from  the  vague  and  uncertain 
language  in  which  the  intention  of  the  testator 
is  expressed,  and  from  which  no  thoroughly  sat- 
isfactory, conclusion  can  be  drawn.  Still  1  am 
satisfied  that  the  most  reasonable  and  probable 
interpretation  is  that  given  by  my  brethren. 
Has  the  time  then  arrived  for  a  distribution  of 
the  estate,  either  final  or  partial?  Clearly  not.  No 
partial  distribution  could  be  made  until  it  is  as- 
certained who  the  parties  maybe  who  are  en- 
titled to  take,  and  this  cannot  be  ascertained 
until  the  time  arrives  for  final  distribution. 
And  here  we  may  say  that  we  think  it  clear 
that  bat  one  distribution  was  ever  contemplated 
by  the  testator  and  that  his  object  in  calling  it 
a  "final  distribution"    was   simply  to  distin- 

auish  it  from  what  might  be  called  the  partial 
istribution  of  $2,000  each   to  his  minor  sons 
whan  they  should  come  of  age. 

On  the  one  hand  it  is  contended  that  the  time 
arrives  only  upon  the  decUh  of  all  of  the  annui- 
tants;'on  tne  other,  that  it  depends  upon  the 
cessation  of  the  annuities  as  a  charge  upon  the 
estate  by  release  or  otherwise  by  operation  of 
law.  That  the  latter  is  the  proper  interpreta- 
tion we  entertain  no  doubt.  The  testator  does 
not  speak  of  the  death  of  the  annuitants;  but  of 
the  *'iinal  eessoUion^^  of  the  annuities;  and  surely 
it  is  but  fair  to  take  him  to  have  intended  just 
what  he  has  said.  Had  he  intended  to  postpone 
the  division  of  his  estate  to  such  time  as  all  of 


the  annuitants,  (one  of  whom  at  least  was  at 
his  death  little  more  than  a  child),  should  die, 
wo  think  he  would  have  taken   pains  to  make 
such  intention  appear  in  plain  language.    So 
long  as  these  annuities  were  outstanding  it  is 
evident  that  no  distribution  could  take  place, 
seeing  that  these  were  to  be  paid  only  from   the 
incQnie  of  the  estate;  but  upon  their  ^*  final  cessa- 
tion," as  charges  upon  the  estate,  no  valid  reason 
could  exist  against  a  final  distribution,  unless  it 
should  appear    that  the    testator    intended  a 
further  postponement,    and  such   intention  is 
not  to  be  found  either  in  the  words  used  or  in 
the  surrounjiing  circumstances  of  the  case.    We 
are  unanimously  of  opinion  that  upon  the  '^final 
cessation"  of  these  annuities,  either  by  death  or 
release  or  surrender  to  the  estate,  it  will  become 
the  duty  of  the  trustee  todisti:ibute  the  estate  in 
accordance  with  the  provisions  of  the  will.  True 
the  trustee  alleges  in  his  answer  that  he  knows 
from  conversations  held  with  the  deceased  that 
he  contemplated  a  remote  period  as  the  time  of 
distribution,  but  we  are  not  to  regard  any  such 
averment.    We  are  to  find  the  intention  of  the 
testator  in  the  will  itself  and  are  not  at  liberty 
to  allow  its  terms  to  be   varied  or  oontradicted 
b^    conversations  or    parol    statements  made 
either  before   or    after  its  execution.     Under 
neither  interpretation,  however,  has  the  time 
for  distribution  yet  arrived;  the  annuities  of 
Clara  Creighton  and  Nancy  Kodgers  being  still 
outstanding  valid  charges  upon  the  income  of 
the  whole  estate.    The  widow's  annuity  ceased 
by  operation  of  law   when  she  refused  to  take 
under  the  will,  and  the  others,  except   the  two 
mentioned,  have  ceased  by  the  death  of  their 
owners;  but  these  two  are  still  in  full  force.    It 
does  not  remove  this  obstacle  to  say  that  these 
ladies  are  ready  and  willing  to  release  them  to 
the  estate,  for  they    have  not  yet  done  so^or 
can    the  court   compel   them   to  do   so.    The 
trustee  clearly  has  no  power  under  the  will   to 
purchase  them ;  but  should  their  owners  see  fit 
to  release   them  to  the  estate,  then,  and   not 
until  then,  will  the  time  arrive  for  a  distribu- 
tion. 

We  regard  as  wholly  untenable  the  claim  of 
the  trustee  that  no  distribution  can  be  made  so 
long  as  there  may  be  grandchildren,  now  living, 
or  hereafter  to  be  born,  who  may,  by  possibility, 
at  some  time  become  destitute.  Such  construct- 
ion would  postpone  the  vesting  of  the  estate  and 
its  enjoyment  beyond  the  lives  of  all  the  benefi- 
ciaries now  in  being  and  for  more  than  21  years 
thereafter.  It  is  clear  to  our  mind  that  this  pro- 
vision as  to  the  support  of  destitute  grandchild- 
ren was  intended  to  appljr  only  during  such  time 
as  the  estate  should  remain  in  the  hands  of  the 
trustee  and  pending  its  distribution,  and  was 
not  intended  to  control  or  limit  the  time  fixed 
for  such  distribution  by  item  17  of  the  will/ 

We  are  asked  to  decide  to  whom  shall  pass 
upon  distribution  the  share  which  Thomas  Rodg- 
ers  would  have  received  had  be  livedo  It  is 
stated  in  argument,  although  it  is  not  disclosed 
in  the  record,  that  the  testator  was  twice  mar- 
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riiMl,  .111(1  that  liinyouns^er sonn, JamoKS./lhoniiis 
and  Oliver,  w(;ro  children  of  the  second  mar- 
tiapo.  If  this  bo  true,  wo  arc  clearly  of  opinion 
that  the  testator,  in  providing  that  if  an,y  of  tho 
persons  mentioned  as  dost rilni tees  should  die 
without  issue,  **then  the  interest  whicli  he  would 
he  entithul  to  shall  ^o  to  their  brothers  and  sist- 
ers/* referred  to  brothers  of  tin;  whole  bl(Kxl  only 
ns  respeets  his  own  children.  This  is  rendered 
manifest  from  tlie  care  taken  to  exclude  his  other 
children  from  nny  share  whatever  in  his  estate. 
The  sons  had  been  unfortuiinte  in  business,  and 
W(jre  insolv(uit,  and  it  is  evident  tluit  the  testa- 
tor believed  that  a  pift  to  them  wouhl  have  l)een 
a  j^ift  to  their  cretlitors,  from  which  neither  his 
sons  nor  their  ehildn^n  wouhl  reap  the  benefit. 
The  provision  in  ijuesticni  could  ap]>ly  only  t<i 
the  pjrandehildren  and  to  these  younper  -sons, 
seeinjr  that  no  share  could  come  to  the  older  sons 
an<l  (lauj^hters.  We  are  theref(»re  of  opinion 
that,  at  the  time  of  distribution,  Thomas'  share 
will  pjiss  to  his  brothers  James  S.  and  Oliver,  if 
they  be  then  living,  and  to  their  children  if  d(?- 
ceased.  This  conclusion  also  follows  of  n(»cessity 
fn>m  our  previous  holding  concorninjj  the  vest- 
ing; of  the  estate  only  in  tho  persons  answerini; 
the  desf^ription  of  the  will  at  the  time  of  distri- 
dution. 

Judj^ment  aflirmod. 

[This  cjise  will  appear  in  H8  O.  S.] 


♦  • » 


PHYSICIAN    AND    SUUOKON-CONTUAOT 
KOll  CHAIUJES— THIUI)  PAIITIKS. 


COURT  OP  APPEALS  OF  KENTUCKY. 


Beruy  v.  Pusey. 


March,  1882. 

A.  person,  hnvinfic  l)Oon  injnrncl  thron^li  jUN'ld'nnt  on  a 
l>osiL  or  wliif'li  A.  wan  iraptaiii.  waa  hron^lit  liy  him  to  It., 
aaiirfcooii,  llion  alif4fnit  from  Jiia  (>ai<^,  ami  wax  litn  tliertt 
Willi  itiHtruclioiiH  td^^ivo  tlio  injiiroil  |MVrHi>ii  ovory  atleii- 
tloii.  Tlio  woirmlM  were  (In^RMcul  l»y  \X,  on  Iiih  return. 
ifiid,  t\mi  A.  wiM  lialiln  to  Ji,  for  tlic  vahio  ofHucli  aor- 
viona. 

Action  bmup:ht  by  apjwUee,  a  surpeon,  to 
recover  fees  for  services  rendered.  The  facts 
sufTieiently  api>ear  in  the  opinion. 

Pryou,  •)., 

It  is  evident  from  the  history  of  this  case,  as 
detailed  by  the  witnesses,  that  the  appellant; 
either  for  himself  or  those  he  wjis  representing:, 
undertook  to  have  younp  Bopard  taken  care  of, 
and  treated  by  medical  skill,  on  account  of  ihe 
injury  he  had  received  by  reason  of  the  «acci<lent 
oceuninj;  on  the  laiatof  which  the  appellant  was 
paptain.  This  injury  seems  to  have  b(!en  the  re- 
sult of.nef^lij^ence  on  the  part  of  the  owners  of 
the  JMiat,  or  its  employees,  and  the  claim  of  Bop- 
ard  for  damaf^es  afterwards  compromised;  but 
whether  m  or  not,  the  young  man  was  taken  to 
Brandenburg  at  the  instance  of  the  appellant, 
and,  from  what  transpired  at  the  time,  lK)th  the 
:fiuni!^  man  and  his  parents  had  the  ripht  to  be- 
ieve  that  the  apjx^llant,  either  for  himself  or  the 
company  for  which  he  was  acting,  was  assuming 


the  liabilities  that  ninst  necessarily  arise  from 
the  medical  treatment  of  the  injured  boy.  He 
too^  him  in  his  boat  to  Brandenburg  and  had 
him  carried  to  the  office  af  Dr.  Shcnill,  the  phy- 
sician of  the  young  man's  family,  and  the  dcictor 
being  absent  ho  was  carried  by  the  appellant 
and  otluirsto  the  office  of  Dr.  Pusey,  the  appellee. 
This  surg<*on  being  also  abse'nt,  and  the  appel- 
lant being  desinnis  of  pursuing  his  journey  with 
th(*  l)oat,  h.'ul  the  young  man  left  at  the  office  of 
the  a|)]K'llee,  with  instructions  to  have  every 
necessary  att(mtion  given  him,  and  have  him 
read}'  to  be  scmt  home  on  the  boat  going  down 
.  that  night.  The  appellant  leaving  for  his  boat, 
the  apiM'llee  came  U}  his  office,  and  finding  the 
young  man  there,  carefully  and  skilfully  dressed 
his  mangle<l  limb,  and  had  him  in  such  a  condi- 
tion its  to  enable  liim  to  go  back  to  his  honne  on 
the  same  evening  in  aceortlance  with  appellant's 
request,  on  the  return  l)oat.  This  was  the  sub- 
stanc(i  of  the  testimony  introduceil  by  the  appel- 
If^e,  and  the  princi))le  error  complained  of,  is  the 
Hifusal  of  th(i  court  to  instruct  the  jury  to  find  for 
the  defendent.  We  think  this  motion  was  prop- 
erly overruled,  as  the  facts  of  this  case,  although 
Pusey  may  never  have  s€M>n  or  ever  known  the 
appellant,  authorize<l  the  verdict  against  him. 
The  young  man  occupie<l  no  such  relation,  by 
blcMMl  or  (Mnploym(*nt,  to  the  appellant  as  would 
create  an  implicnl  pmmise  to  pay,  but  he  did 
bring  the  young  man  to  the  office  of  the  surgeon, 
have  his  wound  examined  and  dre^ed  by  him, 
that  had  originated, as  was  supposed  at  the  time, 
from  some  negligence  of  thof?e  in  charge  of  the 
lv)at.  Having.  earri<Ml  the  young  roan  io  the 
n{]\v.ci  of  the  surge^m,  the  an|>e11ant  left  instruc- 
tions to  have  him  attendeu  to  so  that  he  might 
return  oh  the  evening  boat.  This  was  done,  and 
the  surgeon  should  be  paid,  and  upon  the  facts  of 
this  case  the  jury  hacl  the  right  to  say  that  the 
emi)1oyment  was  made  by  the  appellant. 
Judgment  affirmed. 

LAY  OPINIONS  OF  A  BANKRUPT  LAW 


i 


At  a  meeting  of  the  Milwaukee  Merchants' 
Association,  recently  held,  a  memorial  Ut  Ccfti- 
gress  on  the  IngalPs  bankrupt  bill  was  adopted 
and  forwarded  to  Congress.  It  points  out  nu- 
merous defects  in  the  bill,  but  is  decidedly  in 
favor  of  a  national  law  on  the  subject.  From 
their  memorial  we  quote  the  following: 

**  The  punishment  by  iraprisomncnt  con- 
tained in  the  former  law -is  an  unfortunate 
omission  in  the  pmprjsed  law.  Fraud  is  crime, 
and  crime  shoulu  he  adequately  punished.  It  is 
the  ex|>erience  of  thousands  that  great  frauds 
were  prevented  by  the  threatened  punishment 
containe<l  in  the  late  law  against  the  acts  of 
fraud.  The  compositicm  feature  of  the  former 
law  app(^ars  in  the  Ingalls  bill.  In  practice  it 
was  the  worst  of  all  its  provisions.  It  was  that 
which  caused  the-woll  nigh  universal  demand 
for  the  total  repeal  of  the  law.  Under  it  the  roost 
gross,  outrageous  and  shahfiefaced  frauds  were 
perpetrated.      Honesty  and  honor  in  businesB 
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were  nearly  destroyed.  The  honest  merchant 
was  at  the  mercv  of  the  knave,  and  was  com- 
pelled to  retire  irom  basiness,  being  unable  to 
oompete  with^  those  whose  frauds  everywhere 
surrounded  him.  The  instances  were  numerous 
within  our  own  knowledge  where  men  of  integ- 
rity retired  from  business  and  abandoned  all  fur- 
ther attempts  to  compete  with  the  rascality  and 
frauds  committed  under  the  protection  of  this 
provision  of  law.  Adventurers  and  dishonest 
naen  hadonly  to  become  possessed  of  the  largest  pos- 
sible amount  of  property  theirjcredit  and  honest 
pretensions  could  command  from  all  the  con6d- 
ing  creditors  they  could  reach,  and  then  turn 
and  convert  the  property  into  money  at  80  to  90 
cents  on  the  dollar  of  the  co  t,  to  the  ruin  of  all 
honest  conpetition,  and  then  again  turn  upon 
the  betrayed  creditors  and  offer  10  cents  on  the 
dollar,  as  high  as  20  cents  being  rarely  ofiered, 
and  threaten  nothing  unless  that  sum  was  in- 
stantly accepted,  and  so  through  threats  and 
fears  and  other  causes  obtain  the  required 
amount  and  number  of  his  creditors  to  agree  to 
his  terms." 

The  memorial  argues  at  length  in  favor   of 
having  the  law  national. 


^  •  ♦ 


SUPREME  COURT  RECORD. 


[New  cases  llled  ainoe  last  report,  up  to  June  20,  1882.] 

1220.  Jacob  Counterman  et  al  v.  Trustees  of 
Dublin  Township.  Error  to  the  District  Court 
of  Mercer  County.  Isaiah  Pillars  for  plaintiffs ; 
I.  N.  Alexander  for  defendants. 

1221.  Warren  Wilder  t;.  Commissioners  of 
Hamilton  County.  Error  to  the  District  Court 
of  Hamilton  County.  H.  C.  Whitman  for 
plaintiff:  Charles  Evans  for  defendant. 

1222.  Laura  W.  Hillard  et  al  t;.  The  New  York 
Gas  and  Cool  Company.  Error  to  the  District 
Court  of  Cuyahoga  County.  Henderson  &  Kline 
and  W.  H.  Gaylord  for  plaintiffs;  A.  J.  Marvin 
for  defendant^^ 

SUPREME  COURT  OF  OHIO. 


kp: 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  WnrrE,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  MgIlvaine,  Hon.  Nicholas  LoNowoRTHy 
Judges. 

Tuesday,  June,  20,  1882. 

GENERAL  DOCKET. 

No.  Ill8.    Ridenour  v.  State.    Error    to  the 
Court  of  Common  Pleas  of  Butler  County. 
Long  WORTH,  J.  Hdd: 

1.  An  indictment  for  shooting  with  intent 
to  maim  is  not  defective  for  want  of  averment 
08  to  what  member  or  members  of  the  body  the 
accused  intended  to  injure  or  disable.  If  in  the 
words  of  the  statute  it  is  sufficient. 

2.  Where  one  shot  another  in  the  trunk  of 
the  body  and  the  result  was  to  produce  paralysis 
of  a  leg,  causinff  a  permanent  aisablin^  of  thi^t 
member,  a  yeraict  of  guilty  of  shoQtmg  with 


intent  to  maim  is  supported  by  sufficient  evi- 
dence. The  accused  might  fairly  be  presumed 
to  have  intended  the  actual  and  natural  re- 
sult of  his  unlawful  act. 

3.  An  indictment  contained  three  counts, 
the  first  and  second  did  not  charge  the  offense  to 
have  been  committed  ''against  the  peace  and 
dignity  of  the  State  of  Ohio,''  but  the  third  did 
so  charge.  The  accused  was  acquitted  under  the 
first  two  founts  and  convicted  under  the  third. 

Hdd:  That,  where  it  did  not  appear  from 
the  record  that  evidence  had  been  introduced 
against  the  prisoner  under  the  first  two  counts 
which  would  have  been  incompetent  under  the 
third  and  prejudicial,  there  was  no  error  in 
refusing  to  grant  a  motion  for  a  new  trial. 

Judgment  affirmed. 

124.  William  Coppin  v.  The  (Jreenlees  and 
Ransom  Company.  Error  to  the  District  Court 
of  Hamilton  County. 

MgIlvaine,  J.    Held  : 

An  executor]^  agreement  between  a  manufac- 
turing corporation  of  this  State  and  one  of  its 
stockholders,  for  the  purchase  of  the  stock  of 
such  corporation,  by  the  former  from  the  latter, 
cannot  be  enforced  either  by  action  for  specific 
performance  or  for  damages. 

Judgment  affirmed. 

1047.    Ohio  ex.  rel.  the  Attorney  General  v. 
The  Standard  Life  Association  of  America.  ^ 
Quo  warranto. 

Johnson,  J.  Held : 

1.  Corporations  organized  under  the  laws  of 
Ohio,  are  of  two  classes:  1st.  Those  organized 
for  profit,  which  must  have  a  capitid  stock 
owned  by  stockholders.  2nd.  Those  organized 
for  purposes  other  than  for  profit,  consisting  of 
memoers  associated  together  for  a  lawful  pur- 
pose. To  the  second  dass  belong  corporations 
n>rmed  under  the  provisions  of  Section  3630  of 
the  Revised  Statutes  for  the  mutual  protection 
and  relief  of  its  members,  and  for  the  payment 
of  stipulated  sums  of  money  to  the  family  or 
heirs  ci  deceased  members. 

2.  Corporations  formed  for  this  purpose, 
though  not  subject  to  the  provisions  of  Cnap. 
10,  Title  II  of  the  Revised  Statutes,  relating  to 
Life  Insurance  Companies,  on  the  mutual  or 
stock  plan,  are  subject  to  all  the  general  provis- 
ions of  Chap.  1  Title  II,  which  apply  to  corpo- 
rations formed  for  purposes  other  than  profit. 

8.  After  such  a  company  or  association  has 
been  organized  and  incorporated,  the  members 
thereof  are  those  mutually  engaged  in  promoting 
the  purposes  of  the  organization,  and  who,  by 
virtue  of  their  relation  to  the  corporation  are 
entitled  to  the  mutual  protection  and  relief  pro^ 
vided,  or  whose  family  or  heirs  are,  in-  case  of 
his  death,  entitled  to  the  specific  relief  provided 
for  them. 

4.  The  members  of  such  a  cof  poration  are  the 
elective  i^i^d  controlling  body,  authorized  to  elect 
trustees  and  presoribe  regulations  for  the  gov- 
ernment of  thei  WMx  not  iocQixQistent  with  the 
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laws  of  the  State.  Neither  the  incorporators  nor 
the  trustees  first  elected  are  aathorized  to  adopt 
a  by-law  or  regulation  providing  that  they  shall 
hold  of&ce  during  life,  and  in  case  of  vacancy,  to 
fill  the  ^me  by  appointment. 

5.  Trustees  are  charged  with  the  duty  of 
faithfully  executing  the  trust  which  the  law  and 
regulations  impose  on  them.  Thev  are  entitled 
to  a  reasonable  compensation  for  tne  service  ren- 
dered ;  but  any  plan  or  scheme  by  which  money 
is  collected  from  members  by  assessment  or  oth- 
erwise, with  a  view  to  their  individual  profit, 
and  beyond  what  is  necessary  to  defray  the  rea- 
sonable expenses  of  executing  the  trust,  is  a 
breach  of  trust. 

6.  A  certificate  of  membership  in  such  a  cor- 
poration by  which  the  member  in  consideration 
of  his  payment  of  a  membership  fee,  annual  dues 
and  a  pro  rata  assessment  with  his  fellow  mem- 
.bers  to  pay  a  sum'of  money  to  the  family  or 
heirs  of  a  deceased  member,  in  consideration  of 
which  the  association  at  his  death  stipulates  to 
pay  to  his  family  or  heirs  a  sum  of  money,  grad- 
uated by  the  number  of  members  in  his  clats,  is 
a  contract  of  life  insurance. 

7.  Such  a  contract  of  insurance  to  pay  in  case 
of  a  member's  death  ^'to  himself  or  assignees" 
**to  his  estate,"  **to  his  executors  or  administra-^ 
tor,"  or  to  amr  person,  whether  a  relation  or  not, 
who  is  not  01  his  family  or  heirs,  is  against  pub- 
lic policy,  and  void. 

J  udgmcnt  of  ouster. 

Okey,  C.  J.  took  no  part  in  the  decision  of 
this  case. 

HI.  Hezekiah  S.  Bundy  v.  The  Ophir  Iron 
Company,  et.  al.  Error  to  the  District  Court  of 
Jackson  County. 

White,  J. 

A  stockholder  in  a  manufacturing  corporation 
endorsed  notes  of  the  company  in  consideration 
that  the  payment  of  the  notes  should  be  secured 
and  the  endorser  protected  by  mortgage  on  the 
pro|>erty  of  the  comnany.  Through  mistake 
the  mortgage  was  maoe  by  the  stockholders  in 
their  own  names  instead  of  in  the  name  of  the 
corporation.  A  subsequent  mortgagee  was  made 
in  the  name  of  the  corporation  to  its  creditors 
and  recorded,  which,  by  its  terms,  was  subject, 
to  the  first.    Hdd: 

1.  That  the  mortgage  by  the  stockholders 
was  a  good,  equitable  mortgage  against  the  cor- 
poration, which,  independently  of  our  statute, 
could  be  enforced  against  subsequent  judgment 
creditors. 

2.  That  the  /second  mortgage  operated  to 
give  priority  to  the  first  both  as  against  parties 
claiming  under  the  second  mortg^ige  and  those 
dairying  liens  undef  judgments  subsequently 
rendered 

3.  An  express .  acceptance  of  the  second 
mortgage  by  the  mortgagees  is  not  required 
The  acceptance  may  to  implied  from  circum- 
stances. Nor  is  it  necessary  that  all  the  mort- 
gagees should  accept  the  mortgage;  part  may 
accept  though  others  refuse  to  do  sa 

Judgment  reversed  and  oauae  remaud^ 


1138.  Nelson  Stone,  on  behalf  of  himself  and 
others,  v,  Henry  C.  Viele,  Treasurer  of  Suiuiuit 
County.  Error  to  the  District  Court  of  Summit 
County. 

Okey,  C.  J. 

Where  a  contractor  for  paving  a  street  hsi» 
failed  to  perform  his  contract,  so  that  there  is 
''a  substantial  defect  in  the  improvement,"  with- 
in the  .meaning  of  Revised  Statutes  §  2289, 'and 
an  assessment  against  the  abutting  lots  has  been 
placed  on  the  ^x  duplicate,  and  the  couDty 
treasurer  is  taking  the  necessary  steps  to  sell 
such  lots,  under  authority  of  the  duplicate,  the 
owners  of  such  property  may,  in  an  action 
against  the  the  treasurer  and  the  municipal  cor- 
poration, enjoin  such  proceeding,  unless  it  ap- 
pear that  it  would  be  inequitable  to  do  so.  Seo& 
1777, 1778,  Rev.  Stats.,  have  no  application  in 
such  case. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings. 

1116.  Robert  J.  TumbuU  t;.  Horatio  Page. 
Error  to  the  District  Court  of  Franklin  County. 
Leave  granted  to  file  printed  record. 

MOnON  DOCKET. 

No.  106.  Joseph  A.  Treat  et  al.  v.  Ransom 
Cole,  Executor,  &o.  Motion  for  stay  of  proceed- 
ings in  cause  No.  1211  on  the  General  Docket. 
Motion  granted.  Undertaking  fixed  at  9500, 
conditioned  that  the  plaintiff  in  error  will  pay 
such  damages  as  the  defendant  in  error  mav  sus- 
tain by  the  delay,  in  case  the  judgment  should 
be  affirmed,  and  alao  in  that  event,  that  plaint- 
iff in  error  will  pay  all  costs. 

112.  Day  Williams  &  Co.  v.  New  York,  Penn- 
sylvania &  Ohio  Railroad  Co.  Motion  to  take 
cause  No.  1186  on  the  General  Docket  oat  of  its 
order  for  hearing.    Motion  overruled. 

113.  James  Clark  v.  Margaret  Bruce.  Motion 
for  an  extention  of  time  to  print  leoord,  Ac. 
Motion  granted  and  time  extended  for  30  daya 

114.  Samuel  Martin  et  al.  v.  E.  E.  Ronej, 
Auditor,  <&c.,  et  al.  Motion  to  stay  collection  of 
an  assessment  in  cause  No.  1059  on  the  Greneral 
Docket.  Motion  granted  on  plaintiffi  executing 
to  defendants  an  undertaking  in  $1000,  to  the 
approval  of  the  Clerk  of  the  District  Court  of 
Brown  County  conditioned  to  pay  all  costs  and 
damages  if  the  judgment  should  be  affirmed 

116.  Jacob  Counterman  et  al.  v.  Trustees  of 
Dublin  Township.  Motion  to  take  cause  Na 
1220  on  the  General  Docket  out  of  its  order  for 
hearing.    Motion  granted. 

116.  Wm.  J.  Brown  v.  The  State.  Motion  to 
take  cause  No.  1156  on  the  Greneral  Docket  oat 
of  its  order  for  hearing.  Motion  granted  and 
cause  set  for  hearing  June  21, 1882. 

117.  John  Rathfone  et  al.  v.  George  H.  Fr^j 
et  al.  Motion  for  stay  of  execution  in  caoae  Na 
1210  of  the  general  docket.  Motion  granted  on 
the  execution  of  an  undertaking  to  be  approved 
by  the  Clerk  of  the  District  Court  of^  Clarke 
Countv  by  plaintiffi  in  error,  for  $1,000,  condi- 
tionea  to  prosecute  said  action  to  effect  and  pa? 
idl  c6sts  and  damages  that  may  be  adjudg^ 
against  them  in  case  the  judgment  ia  affinnod 
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©fiio  feciiv  jQurfiat^ 


COLUMBUS,   OHIO,      :       :      JUNE  29,  1882. 


No  decisions  were  announced  by  the  Su- 
preme Court,  Tuesday  morning.  The  Court 
will  meet  /to-nr.orrow,  (Friday)  morning,  and 
after  announcing  decisions  in  cases  under  con- 
sideration, will  adj.)uru  until  September. 


EXECUTOIIY     AGllKEMENT       BETWEEN 

MANUFACTURING    CORPORATION 

AND   STOCKHOLDER. 


SUPREME  COURT  OF  OHIO. 


William  Coppin 

V 

The  Gbeenless  and  Ransom  Company. 


June  20,  1882. 

An  executory  agreement  between  a  manufac- 
turing corporation  of  this  State  and  one  of  its 
stockholders,  for  the  purchase  of  the  stock  of 
such  corporation,  by  the  former  from  the  latter, 
cannot  be  enforced  either  by  action  for  specific 
performance  or  for  damages. 

Error  to  the  District  Court  of  Hamilton 
County. 

The  original  action  was  brought  by  plaintiff 
in  error  against  .defendant  in  error,  in  the 
Court  of  Common  Pleas  of  Hamilton  County, 
and  the  cause  of  action  was  thus. stated  in  the 
petition : 

"The  plaintiflF  states  that  the  defendant  is 
and  for  several  years  past  has  been  a  corporation, 
duly  incorporated  under  the  laws  of  the  State  of 
Ohio,  for  manufacturing  purposes. 

That  it  has  been  the  custom  of  said  corpora- 
tion that  its  officers  and  others,  actively  engaged 
in  its  service,  should  be  hoklers  of  shares  of  its 
stock,  and  upon  ceasing  to  be  connected  with 
said  company,  such  persons  have  been  accus- 
tomed to  sell,  and  said  compan  v  to  buy  their  said 
stock.. 

That  the  plaintiff  was  formerly  in  the  employ 

of  said  company  as  a  workman,  and   that   while 

so  engaged  he  became  the  holder  of  shares  of  the 

capital  stock  of  said  company  to  the  amount,  at 

itspar  value,  of  $3,300. 

That  having  ceased  to  work  for  said  company 
he  sought  a  purchaser  for  j^aid  stock,  and  offered 
to  sell  the  same  to  the  defendant  for  two  lots  of 
land,  hereinafter  described,  valued  respectively 
at  $1,100  and  $700,  and  the  balance  of  $1,500  in 
manufactured  work  to  be  made  by  the  defend- 
ant, at  ten  per  cent,  off  their  bill  of  prices,  to 
which  the  defendant  assented  and  agreed,  and 
to  carry  the  same  into  effect,  the  plaintiff,  on 
May  28,  1876,  caused  to  be  prepared  a  written 
contract,  which   the  defendant  then  duly  exe- 


cuted and  delivered  to  the  plaintiff,  of  which  the 
following  is  a  copy  : 

"Cincinnati,  May  28,  1875.  . 
"For  and  in  consideration  of  thirty-three 
shares  of  the  capital  stock  in  the  Greenlees  & 
Ransom  Company,  the  receipt  whereof  is  hereby 
acknowledged,  said  Greenlees  &  Ransom  Com- 
p«wiy  promise  to  pay,  or  cause  to  be  paid,  to 
William  Coppin  the  sum  of  three  thousand  three 
hundred  dollars,  payable,  viz:  said  Coppin  to 
take  a  lot  of  ground.  No.  46  on  the  plat  of  the 
Wyoming  Land  and  Duilding  Co*s  sub-division 
of  the  Burn's  farm,  W3'oniing,  Ohio,  in  part 
payment,  amounting  to  $1,100.00;  also  a  lot  of 
ground  on  the  north   side  of   Wyoming  avenue 

owned  by Carntbcrs,  and  next   to  Mr. 

Beeson's  hous(»,  fifty  feet  front  by  two  hundred 
and  forty-five  feet  deep,  more  or  less,  f(»r  the 
sum  of  $700.00;  leaving  a  balance  of  $1,500.00  to 
be  paid  in  manufactured  work,  joist,  scantling, 
etc.,  the  manu/actured  work  at  ten  per  cent,  off 
their  bill  of  prices ;  the  other  material  at  the 
usual  rates;  the  work  and  material  to  be  de- 
livered from  time  to  time  to  him  as  said  Coppin 
may  order  it. 

"Greenlees  i^  Ransom  Company. 

"By  E.  P.  Ransom,  President." 

And  the  plaintiff  says  that  afterwirds,  in  the 
month  of  June,  1875,  he  tendered  said  shares  of 
stock  to  the  defendant,  and  offered  to  transfer 
the  same  to  it,  and  demanded  performance  of 
said  contract,  but  tiie  defendant  refused  to 
accept  tlie  same,  and  refused  to  convey  said  lots, 
or  either  of  them,  or  to  deliver  said  manufactur- 
ed goods,  although  the  plaintiff  then  demanded 
the  same. 

Wherefore  he  *now  brings  said  stock  into 
Court,  and  offers  to  transfer  the  same  to  the 
plaintiff,  and  prays  that  the  defendant  may  be 
compelled  to  convey  said  lots  by  a  perfect  title, 
and  to  deliver  said  goods,  and  for  such  other  and 
further  relief  as  in  equity  and  good  conscience 
he  may  prove  to  be  entitled  to." 

To  this  petition  an  amendment  was  afterward 
allowed  and  filed  as  follows : 

"  And  now  comes  the  plaintiff,  William 
Coppin,  and  by  leave  of  Court  files  this  amend- 
ment to  his  ptttition  herein,  and  for  such  amend- 
ment says,  that  the  value  of  said  land,  and  of 
said  building  material,  was  thirty-three  hundred 
dollar. 

That  said  lots  were  worth  respectively  $1,100 
and  $700.  and  re-a(iirming  all  the  allegations  of 
his  petition  except  such  as  may  be  inconsistent 
herewith,  prays  a  judgment  for  said  value  of 
said  land  and  building  material,  to-wit:  the  sum 
of  $3,300,  with  interest  from  the  28th  day  of  May, 
A.  D.  1875,  against  the  said  defendant,  and  witn- 
draws  his  prayer  for  specific  performances." 

After  an  issue  of  fact  joined  by  answer  the 
cause  was  tried  and  verdict  and  judgment 
rendered  in  favor  of  the  plaintiff  for  $3,817.00. 

On  petition  in  error,  the  district  court  reversed 
the  judgment  of  the  common  pleas,  and  caused 
it  to  be  certified  on  the  recora,  '^that  the  judg- 
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ment  of  the  court  of  common  pleas  was  reversed 
by  this  court  on  the  ground  that  the  petition 
and  amendment  to  the  petition  failed  to  show 
a  sufficent  cause  of  action  and  on  the  ground 
that  the  verdict  was  contrary  to  law,"  and  not 
on  the  ground  that  the  verdict  was  contrary  to 
the  evidence. 

This  proceeding  is  now  prosecuted  to  reverse 
the  judgment  of  tne  district  court. 

MgIlvaine,  J 

Whether  the  defendant  corporation  was  bound 
by  its  executory  agreement  with  the  plaintiff  to 
purchase  shares  of  its  own  stock  under  the  cir- 
cumstances detailed  in  the  petition,  was,  un- 
doubtedly the  question  upon  which  the  case 
turned  in  the  district  court. 

The  power  of  a  trading  corporation  to  traffic 
in  its  own  stock,  where  no  authority  to  do  so  is 
conferred  upon  it  by  the  terms  of  its  charter,  has 
been  a  subject  of  much  discussion  in  the  courts ; 
and  the  conclusions  reached  by  different  courts 
have  been  conflicting.  Of  course,  cases  wherein 
the  power  is  found  to  exist  by  express  or  im- 
plied grant  in  the  charter,  furnish  no  aid  in  the 
solution  of  the  question  before  us,  unless  the 
claim  of  the  plaintiff  can  be  sustained :  that 
such  powec  was  conferred  on  the  defendant  bv 
Sectioa  LXVIII  of  the  corporation  act  of  1852, 
(S.  &  C.  301),  as  amended,  which  confers  on 
manufacturing  corporations  the  powers  enumcr- 
ated  in  the  3rd  Section  of  the  act,  and,  among 
others,  the  power  "to  acquire  and  convey  at 
pleasure,  all  such  real  and  personal  estate  as  may 
DC  necessary  or  convenient,  to  carry  into  effect 
the  objects  of  the  corporation."  We  think,  how- 
ever, that  this  claim  cannot  be  maintained.  The 
sole  object  of  the  defendant's  organization  was 
"for  manufacturing  purposes,"  and  it  cannot  be 
said,  in  an^  just  sense,  that  the  power  to  acquire 
or  convey  its  own  stock  was  either  necessary  or 
convenient  "for  manufacturing  purposes." 

The  doctrine,  that  corporations,  when  not  pro- 
hibited by  their  charters,  may  buy  and  sell  their 
own  stocks,  is  supported  by  a  line  of  authorities, 
and  prominent  among  them  may  bo  mentioned 
the  cases  of  Dupee  v.  The  Boston  Water  Power 
Co.,  114  Mass.  37,  and  C.  P.  &  S.  R.  R.  Co.  v.  Mar- 
sailles,  84  111.  145.  But,  nevertheless,  we  think 
the  decided  weight  of  authority,  both  in  Eng- 
land and  in  the  United  States,'  is  against  the 
existence  of  the  power  unless  conferred  by  ex- 
press grant,  or  clear  implication.  The  founda- 
tion principle,  upon  wnich  these  latter  cases 
rest,  is,  that  a  corporation  possesses  no  powers 
except  such  as  are  conferreu  upon  it  by  its  char- 
ter, either  by  express  grant  or  neceasary  impli- 
cation; and  this  principle  has  been  frequently 
declared  by  the  Supreme  Court  of  this  State,  and 
by  none  more  empnaticall^  than  by  this  court. 
It  is  true,  however,  that  in  most  jurisdictions, 
where  the  right  of  a  corporation  to  traffic  in  its 
own  stock  has  been  denied,  an  exception  to  the 
rulehasbeen  admitted  to  exist,  whereby  a  corpo- 
ration has  been  allowed  to  take  its  own  stock  in 
satisfaction  of  a  debt  due  to  it.    This  exception 


is  supposed  to  rest  on  a  necessity  which  arises 
in  order  to  avoid  loss,  and  was  recognized  in  this 
State  as  early  as  Taylor  v.  The  Miami  Export- 
ing Co.,  6  Ohio  R.  176,  and  has  been  incidentally 
referred  to  as  an  existing  right  since  the  adop- 
tion of  our  present  constitution.  State  v.  Build- 
ing Association,  35  Ohio  St.  258. 

But,  however  that  may  be,  the  right  of  a  cor- 
poration to  traffic  in  its  own  stock  at  pleasure, 
appears  to  us  to  be  inconsistent  with  the  princi- 
ple of  the  provisions  of  the  present  constitution. 
Article  13,  Section  3,  which  reads  as  follows : 
'*Dues  from  corporations  shall  besecured  by  such 
individual  liability  of  stockholders,  and  other 
means  as  may  be  prescribed  by  law,  but  in  all 
cases  each  stockholder  shall  he  liable,  over  and 
above  the  stock  by  him  or  her  owned,  and  any 
amount  unpaid  thereon,  to  a  further  sum,  lit 
least  equal  to  such  stock."    Now,  it  is  just  as 
plain,  that  a  business  or  trading  corporation 
cannot  exist  without  stock  and  stockholders,  as 
it  is  that  the  creditors  of  such  corporations  are 
entitled  to  the  security  named  in  the  constitu- 
tion.   State  ex  rel  Att'y  Qen.  v.  Sherman,   22 
Ohio  St.  411.    The  corporation  itself  cannot  be 
a  stockholder  of  its  own  stocks  within  the  mean- 
ing of  this  provision  of  the  constitution.    No- 
body will  deny  this  proposition.    And  if  a  cor- 
poration can  buy  one  share  of  its  stock  at  pleas- 
ure, why  may  it  not  buy  every  share?    u  the 
right  of  a  corporation  to  purchase  its  own  stuck 
at  pleasure  exists,  and  is  unlimited,  where  is 
the  provision  intended  for  the  benefit  of  credit- 
ors?   This  is  not  the  security  to  which  the  con- 
stitution invHcs  the  creditors  of  corporations. 
I  am  aware  that  the  amount  of  stock  required  to 
be  issued,  is  not  fixed  by  the  constitution,  or  by 
statute,  and  also,  that  provision   is  made   by 
statute  for  the  reduction  of  the  capital  stock  of 
corporations,  but  of  these  matters  creditors  are 
bound  to  take  notice.    They  have  a  right,  how- 
ever, to  assume  that  stock  once  issued,  and  not 
called  back  in  the  manner  provided  by  law,,  re- 
mains outstanding  in  the  hands  of  stockholders, 
liable  to  respond  to  creditors  to  the  extent  of  the 
individual  liability  prescribed.    In  this  view  it 
matters  not  whether  the  stock  purchased  by  the 
corporation  that  issued  it,  becom.es  extinct,' or  is 
held  subject  to  be  re-issued.    It  is  enough  to 
know  that  the  corporation,  as  pi^^rchaser  of  its 
own  stock,  does  not  afford  to  creditors,  the  se- 
curity intended.    And  surely,  if  the  law  forbids 
the  organization  of  a  corporation  without  stock, 
because  the  required  security  is  not  furnished, 
it  cannot  be,  that  having  bibupht  the  corpora- 
tion into  existence,  it  invests  it  with  power  to 
assume  at  pleasure  the  identical  character  or  re- 
lation to  tne  public,  that  was  an  insurmounta- 
ble objection  to  the  giving  of  corporate  existence 
in  the  first  place. 

Plaintiff  m  error  lays  much  stress  on  the  aver- 
ments in  tn^  petition,  that  it  had  been  the 
custom  of  the  corporation,  that  its  officers  and 
others  actively  engagjed  in  its  service,  should  be 
holders  of  shares  of  its  stock,  and  upon  ceasing 
to  be  connected  with  the  company,  such  persons 
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had  been  accustomed  to  sell,  and  the  company 
to  buy  such  stock,  and  that  the  plaintifi  had 
purchased  the  stock  for  the  price  of  which  suit 
was  brought  while  in  the  employment  of  de- 
fendant. 

We  cannot  see  why  these  averments  should 
take  the  case  out  of  the  general  rule. 

If  it  were  averred  that  the  plaintiff  had  pur- 
chased this  stock  from  the  defendant,  or  from 
others  under  an  agreement  with  the  company 
that  it  buy  the  same  from  him  when  he  quit  its 
employment,  or  if  the  contract  of  purchase  by 
the  defendant  had  been  executed,  very  different 
questions  would  arise. 

It  is  not  even  averred  that  the  plaintiff  relied 
upon  such  custom  either  in  making  the  pur- 
chase or  the  sale  of  the  stock ;  so  that  in  fact  he 
is  unaffected  by  the  alleged  custom.  But  if  such 
custom  had  been  relied  on  by  the  plaintiff  whon 
he  purchased  the  stock,  it  would  not  have  made 
the  executory  contract  of  the  defe^  'ant  to  buy 
the  stock  binding,  which,  without  such  custom 
would  be  void.  The  usage  of  a  corporation  does 
not  become  the  law  of  its  existence,  or  the 
measure  of  its  powers.  The  general  law  of  the 
State,  of  which  all  persons  are  presumed  to  have 
knowledge,  is  the  source  and  limit  of  all  its 
powers  and  duties,  and  these  cannot  be  varied 
either  by  usage  or  contract.  The  doctrine  of  es- 
toppel has  no  application  in  the  case.  Nor  is 
there  any  such  equity  in  the  case  as  would  have 
arisen  between  the  parties,  in  case  the  contract 
had  been  executed. 

Judgment  affirmed. 

[  This  case  will  appear  in  38  0.  8.] 

STREET    IMPROVEMENTS— DAMAGE    TO 
PROPERTY— LIABILITY  OF  CORPORA- 
TION. 


SUPREME  COURT  OF  OHIO. 


Keating  v.  Cincinnati. 


May  9,  1882. 

..:^?i'***^<5*P*l  corporation  in  making  a  street  along  a 
hillaide,  so  excavated  the  ground  in  tlie  street  as  to 
cause  the  land  above  tosHiieand  injure  the  lot  of  the 
plaintiff.    Held: 

«  ^'  T?^  f  ^®  ^^^  *^**  t^o  plaintMf  »s  lot  did  not  abut 
Immediately  on  the  street  did  not  exempt  the  corpora- 
tion from  Ifabihty.  lu  liability  did  not  depend  upon 
the  ownership  of  the  iniured  property,  but  upon  the  ex- 
tent of  the  injury  of  which  its  removal  of  the  lateral  sup- 
port  of  the  hill  was  the  efficient  cause. 

2.  That  the  liability  extends  to  damages  to  buildinss 
as  well  as  to  the  land  in  its  natural  state,  where  the  owner 
is  not  chargeable  with  negligence  in  making  such  im- 
provements, and  such  damages  result  from  want  of  due 
skill  and'care  in  making  thb  Htreet. 

Error  to  the  District  Court  c^'Hamilton  County. 

The  original  action  was  brought  by  Edward 
Keating,  to  recover  the  damages  he  sustained  to 
his  premises  by  the  construction  of  Gilbert  Ave- 
nue in  said  city.  The  plaintiff's  lot  fronts  on 
the  west  side  of  Sixth  Street  twenty-five  feet,  ex- 
tending back  towards  Gilbert  Avenue  ninety  feet 
more  or  less.  The  petition  states  that  more  I 
than  twenty-six  years  since  there   was  erected  | 


upon  the  front  portion  of  said  lot  a  dwelling 
house  and  out  houses,  to  be  used  as  a  dwelling 
for  himself  and  family,  and  which  he  has  so  used 
and  occupied  ever  since.  That  in  the  year  1873, 
the  defendant,  in  constructing  Gilbert  Avenue, 
illegally  and  wrongfully  caused  the  base  of  the 
hillside  to  be  cut  away  and  removed,  upon  and 
above  which  the  lot  and  improvements  of  the 
piaintiffare  situated,  whereby  the  surface  of  the 
plaintiff's  lot  was  made  to  slip,  the  support  re^ 
moved  injuring  the  lot,  breaking  the  surface,  the 
foundation  walls  of  his  house,  and  rendering  the 
dwelling  and  improvements  untenable. 

The  petition  charges  negligence  and  want  of 
skill  in  the  original  location  and  grade  of  the 
street  and  in  the  execution  of  the  work  which 
caused  the  injury  complained  of;  and  also  aver- 
red that  his  improvements  were  made  in  good 
faith  and  with  reference  to  the  grade  of  the 
streets  and  alleys  existing  at  the  time,  and  that 
he  had  no  reason  to  expect  or  apprehend  the  city 
would  ever  cause  a  cut  to  be  made  in  the  rear  of 
his  lot  of  the  nature  and  character  of  the  one  so 
made. 

The  answer  took  issue  with  the  averments  in 
the  petition. 

On  the  trial  as  it  appeared  by  the  bill  of  ex- 
ceptions, the  lot  of  the  plaintiff  lies  with  refer- 
ence to  Gilbert  Avenue,  thus : 

[Here  follows  a  plat  showing  location  ot  the 
lot,  street,  alleys  <£c.] 

It  also  appeared  that  the  plaintiff  bought  his 
lot  in  1864 ;  and  that  it  had  a  house  on  it,  front- 
ing on  Sixth  Street,  erected  more  than  twenty- 
five  years  before  the  action  was  brought.  That 
the  land  on  which  Gilbert  Avenue  lies  had  been 
condemned  by  the  city  for  the  purpose  of  an 
avenue  in  1869,  but  that  none  of  the  plaintiff's 
ground  was  condemned;  that  Gilbert  Avenue 
was  a  new  wide  street  projected  and  laid  out 
in  1869  and  ran  diagonally  to  the  old  established 
streets  and  at  a  different  grade ;  that  the  plaint- 
iff's lot  had  been  improved  in  accordance  with 
the  established  grade  of  the  adjoining  streets 
and  used  for  over  thirty  years:  that  witnout  the 
cutting  in  the  avenue  his  buildings  and  lot 
would  nave  remainc^"  undisturbed,  and  his  lot 
lies  fifteen  or  twenty  feet  east  of  the  avenue, 
iivith  a  ten  feet  unimproved  alley  between,  on 
which  his  lot  abuts  at  the  west  end.  Gilbert 
Avenue  is  built  along  a  hillside ;  the  hill  rises  to 
the  east  so  that  the  plaintiff's  lot  slopes  upward 
from  the  avenue ;  Sixth  Street  ^ .  above  both  and 
the  hill  continues  to  rise  until  it  reaches  per- 
haps a  hundred  feet  above  the  avenue  and  the 
ground  falls  away  westward  below  the  avenue. 

The  bill  of  exceptions  also  contains  the  fol- 
lowing statement. 

'The  plaintiff  then  gave  testimony  as  to  the 
values  and  amount  of  injury,  and  the  reasonable 
cost  of  repairng  the  same,  and  the  values  of 
such  improvements  as  he  claimed  to  be  wholly 
destroyed  by  the  cut  and  the  slip,  whfch  amount- 
ed in  all  to  $986.00.  And  thereupon  it  wad 
agreed  between  the  parties  that  plaintiff's  esti- 
mates were  reasonable  and  honest,  and  neither 
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Bide  would  oflfer  testimony  on  that  point,  either 
to  corroborate  or  attack  h\fi  testimon}'  an  to 
amount  of  damages,  or  value,  or  cost  of  repairs, 
they  being  accepted  as  true,  wliich  consisted  in 
destroying  totally  the  stone  foundations,  break- 
ing and  cracking  the  walls  and.  ceilings,  break- 
ing and  destroying  and  rendering  entirely  use- 
less and  valueless  a  cistern  and  privy,  and  com- 
pelling plaintill'to  make  new  foundation  walls, 
paint  and  plaster  anew  in  great  ])art  of  his 
house  ;  also,  great  loss  of  rents;  also  the  general 
deterioration." 

Malltm  ifc  Cofiey,  for  plaintifl'in  <';rror. 

Kuniler,  Ampt  and  Warrington,  for  defendant 
in  error. 

White,  J. 

The  only  question  in  this  case  is,  whether  the 
evidence  supjjorts  the  verdict.  The  jury  was 
instructed  as  requested  by  the  defcmdant;  and 
as  the  instructions  are  not  not  out  in  the  record 
they  must  be  presumed  to  have  IxM'n  correct. 

It  appears  from  the  evidence,  that  the  defend- 
ant in  excavating  for  tlw»  avunue  on  the  hill 
side,  below  the  phiintiif's  premises,  caused 
damages  to  his  lot  as  wM  as  to  the  improve- 
ments. The  aggn»gate  amfiunt  of-  such  damages 
is  stated  to  have  been  $i)S5.0();  but  how  much  of 
that  sum  is  attributable  to  the  lot  without  the 
improvements,  and  how  much  to  the  improve- 
ments is  not  specifically  .stat<fd.  The  jury  as- 
sessed the  damages  at  $4oO.OO,  whicli  was  less 
than  half  the  damages  admitted  to  have  been 
sustained,  including  the  damages  to  the  im- 
provements. 

The  finding  of  the  jury  must  be  presumed  to 
have  been  in  accordance  with  the  instructions 
of  the  court,  and  mav  have  included  only  the 
damages  to  the  lot  without  reference  to  the  im- 
provements. 

The  excavation  on  the  upper  side  of  the  ave- 
niie,  opposite  the  plaintiff's  premises,  was  twelve 
feet;  and  the  wiiole  surface  of  the  hill  moved 
from  a  point  on  sixth  street  down,  passing  diag- 
onally under  the  plaintiff's  dwelling,  showing  a 
wide  opening  in  the  ground. 

A.  E.  Tripp,  the  city  civil  engineer  testified: 
"The  cut  caused  the  slip,  and  we  did  nothing  to 
stop  the  slip ;  I  saw  it  at  the  time.  A  retaining 
wall  would  be  the  only  way  to  stop  a  land  slide, 
to  put  it  in  by  sections  as  the  cut  progressed. 
We  made  no  wall  in  front  of  Keating  s  lot." 

A.L.  Anderson,  who  was  the  city  civil  engin- 
eer at  the  time  of  the  trial,  testified  as  follows : 
"The  hill  is  of  alternate  layers  of  clay,  more  or 
less  hardenou,  and  limestone  and  surface  soil,  it 
is  the  latter  that  slips  on  the  smooth  surface  of 
the  former.  There  is  no  way  to  prevent  the 
slipping,  except  by,  a  ritaining  wall  or  drains  on 
the  property,  made  more  cheaply  by  trenches 
and  drains  up  the  hill  itself,  dug  down  to  the 
solid  part  of  the  hill  so  as  carry  away  the  water, 
which  causes  the  surface  to  slide  on  the  layers  of 
blue  clay  underneath,  as  if  on  glass.  It  is  im- 
possible to  foresee  the  weight  of  the  soil  that 
will  slip,  so  as  to  know  the  size  of  retaining 
wall  reqjiired."  ,  ^    ^ 


It  was  admitted  that  the  city  built  no  retain- 
ing walls  opposite  any  of  the  property  on  the 
avenue  at  the  time  in  controversy;  but  tliat  she 
did  subsequently. 

This  case  is  governed  by  the  principles  s<*tth^l 
by  our  own  decisions,   whatever  may  liave  been 
held  elsewhere.     In  Rhodes  v.  the  City  of  C'iove- 
land  it  was  held  tliat  a  municipal   corporation, 
acting  within  the  scope  of  its  |K)wcrs,  Wiis  liable 
for  cutting  ditches  and  wattM*  courses   in   such  a 
manner  as  to  cause  the   water   to  overHow  and 
wash  away  the  plaintiff's  lan«l.     In  the  opinion 
of  the   court,    the   principle   of  the   decision   is 
thus  stated  :  "that  the  rights  of  one   should   be 
so  used  as  not  to  impair  the   rights   of  another, 
is  a  principle  of  morals,   wliich,   from    very   re- 
mote ages,  has  been  recognizc^d   as  a   maxim  of 
law.     If  an   individual,   exercising   his    lawful 
p<iwers,  commits  an  injury,   the   action   on   the 
case  is  the   familiar   rem«»dy ;    if  a    corponition, 
acting  within  the  scopi;  of  its  authfirity,  shouL! 
work  wrong  to  another,    the   same    principU*  of 
ethics  demands  of  them  to  repair  it ;  ancl  no  rea- 
son occurs  to  the  court  why  the  same  should  not 
be  applied  to  compel  justice  from  them."  10  Ohio 
160.     This  Cease    wius  decided   more   than    forty 
years  ago,  and  has   been   often   approvf>d   since. 
McComb  I?.  Akron,  160hio479;  Akron  r.McComb. 
18  Id.  229 ;  Crawford  v.  Delaware,  7  Ohio  S.  4d0. 
See  also  Pumpelly  t\   Green  Bay  Company,  13 
Wall  166 ;  and  Eaton  v.   Railroad  Company,  51 
N.  H.  504. 

In  this  state,  private  property  is  entitled  to 
the  same  protection  against  all  classe.s  of  oorfH>- 
rations  as  against  natural  persons,  suiijeet  to  the 
right  of  appropriating  property  to  public  us«* 
upon  the  terms  of  making  full  compensation. 

The  case  under  consideration  involves  no 
question  of  inconvenience  to  the  owners  caused 
by  the  making  of  a  neighb<»ring  or  abutting 
public  improvement,  leaving  the  corpus  of  the 
property  intact;  but  the  case  is  one  of  the  in- 
vasion or  injury  of  the  property  itself;  and  it 
can  make  no  difference  in  principle,  whether 
the  property  is  flooded  ana  the  soil  washed 
away,  or  the  property  is  injured  and  the  soil  re- 
moved from  some  other  cause.  It  is  the  injury 
to  the  property  that  gives  the  right  of  action; 
and  the  author  of  it  is  bound  to  make  repara- 
tion. 

It  is  claimed  on  behalf  of  the  city  that  as 
the  plaintiff's  lot  does  not  abut  on  the  f.venue, 
and  as  the  damages  resulted  from  the  removal 
of  the  lateral  support  to  the  abutting  property, 
the  city  is  not  liable.  The  fact  that  tne  prop- 
erty of  others  intervened  between  the  lot  of  the 
plaintiff  and  the  avenue  can  make  nodifference. 
l^he  liability  would  be  the  same  whether  the 
several  parcels  were  owned  by  one  or  by  differ- 
ent owners.  The  liability  of  the  city  did  not 
depend  upon  the  character  of  the  ownership  of 
the  damaged  property ;  but  upon  the  extent  to 
which  its  wrongful  act  was  the  cause  of  the 
damages. 

In  regard  to  the  buildings  and  improvements, 
it  may  be  said  that  there  is  nothing  in  their 
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character  or  in  the  circumstances,  to  indicate 
that  the  slide  in  the  land  would  not  have  oc- 
curred as  it  did  if  they  had  not  been  there.  The 
additional  weight  which  they  imposed  cannot 
reasonably  be  supposed  to  have  contributed  ma- 
terially to  the  giving  away  of  the  soil. 

The  case  ofOilmore  v   Driscoll,  (122  Mass. 
195)),  relied  upon  by  the  defendant  fully  supjwrts 
the  verdict  in  this  case,  and  would   have   war- 
ranted the  jury  in  allowing  the  damages  to  the 
improvements  as  well  as  to  the  land,  where  the 
plaintiff  is  not  chargeable  with   negligence   in 
making  them.    On   page  206,  refering  to  the 
case    of   Foley    v.  Wyeth,    it  is    ^id,     *Hhat 
the    right  of  "support    from  adjoining  soil  for 
land  in  its  natural   state    stands   on     natural 
justice,  and  is  essential  to  the  protection  and 
enjo3'ment  of  property  in  the  soil,  and  is  a  right 
of  i>ropcrty  which  passes  with  the  soil  without 
any  grant  for  the  purpose.     *  It   is  a  necessary 
consequence  from  thisprincijjle,  that  for  any  in- 
jury to  liin  soil,  resulting  from  the   removal  of 
the  natural  support  to  which   it  is  entitled,   by 
means  of  excavation  of  an  adjoining  tract,   the 
owner  has  a  legal  remedy  in   an  action  at  law 
against  the  party  by  whom  the  work  has  been 
done  and  the  mischief  thereby  occasioned.   This 
does  not  depend  upon   negligence  or  unskilful- 
ness,  but  upon  the  violation  of  a  right  of  pro- 
perty which  has  been  invaded  and  disturbed. 
This  unqualified  rule  is  limited  to  injuries  caus- 
ed to  the  land  itself,  and  does  not    afford  relief 
for  damages    by    the   same  means  to  artificial 
structures,  for  an  injury- to  buildings,  which  is 
unavoidably  incident  to  the  depression  or  slide 
of  the  soil  on  which  they  stand,  caused  by  the 
excavation  of  a  pit  on  adjoining  land,  an  action 
can  only  be  maintained   when  a  want  of  due 
care  or  skill,  or  pasitive    negligence,    has  con- 
tributed to  produce  it.'" 

It  is  upon  this  principle  that  the  City  of 
Cincinnati  v  Penny  r21  Ohio  S.  499),  was  de- 
cided. The  citv  in  tnat  case  was  held  exempt 
from  liabilitv  K>r  damages  to  buildings,  because 
it  was  free  from  negligence  in'  making  the 
excavation.  The  same  rule  of  liability  from 
want  of  proper  care  and  skill  is  held  m  City 
of  Quincy  v  Jones,  76  111.  232. 

The  evidence  in  this  case  would  have 
warranted  the  jury  in  finding  that  the  citv, 
failed  to  exercise  such  care  and  skill  in  mak- 
ing the  avenue  in  question;  and  hence  the 
juaginent  of  the  court  of  common  pleas  ought 
not  to  have  been  reversed. 

Judgment  of  the    district    court    reversed; 
and  that  of  the  common  pleas  affirmed. 
LoNo WORTH  J.  did    not  sit  in  the  case. 
[This  case  will  appear  in  38  0.  S.] 
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June  20, 1882. 

Where  a  contractor  for  paving  a  street  has 
failed  to  perform  his  contract,  so  that  there  is 
*^a  substantial  defect  in  the  improvement,"  with- 
in the  moaning  of  Revised  Statutes,  ^  2289,  and 
an  asscjisment  against  tiic  abutting  lots  has  been 
placed  on  the  tax  duplicate,  and  the  oountv 
treasurer  is  taking  the  necessary  steps  to  sell 
such  lots,  under  authority  of  the  duplicate,  the 
owners  of  such  property  may,  in  an  action 
against  tlie  tlie  treasurer  and  the  municipal  cor- 
poration, enjoin  such  proceeding,  unless  it  ap- 
pear tliat  it  would  be  inequitable  to  do  so.  Sees. 
1777,  1778,  Rev.  Stats.,  have  no  application  in 
such  case. 

Error  to  the  District  Court  of  Summit  County. 

On  December  20,1881,  Nelson  B.  Stone  com 
menced  an  action  in  the  Court  of  Common  Pleas 
of  Summit  County,  against  Henry  C.  Viele, 
treasurer  of  that  county.  The  cause  was  ap- 
pealed to  the  district  court,  where  a  demurrer 
to  the  petition  was  sustained  on  the  ground 
that  sufficient  facts  were  not  set  forth  to  consti- 
tute a  cause  of  action,  and  the  action  was  dis- 
missed by  the  court.  The  question  arising  on 
the  petition  in  error  filed  by  Stone  in  this  court 
is,  therefore,  whether  the  petition  of  Stone  filed 
in  the  court  below,  contains  facts  sufficient  to 
constitute  a  cause  of  action  against  Viele. 

The  action  was  brought  by  the  plaintiff  in 
his  own  behalf  and  in  behi^lf  ofother  designated 
persons  and  it  is  stated  in  substance  in  the  petition 
that  the  following  are  the  facts  :  The  plaintiff 
and  the  persons  so  named  are  owners  of  lots  abut- 
ting on  East  Market  Street,  between  the  original 
west  line  of  the  corporation  ofMiddlebury  and  the 
east  line  of  High  Street,  in  Akron,  which  is  a 
cityof  the  third  grade  of  the  second  class.  On 
June  27th,  1881,  the  city  council  having  deter- 
mined to  pave,  gutter  and  curb  with  stone  the 
part  of  East  Market  Street  above  mentioned,  to 
the  width  of  thirty  feet,  and  having  taken  the 
proper  preliminary  steps,  assessed  in  due  form 
upon  the  abutting lots,tnree  dollars  andsixty-two 
and  one-half  cents  on  each  front  foot  thereof, 
being  the  estimated  cost  of  the  work  and  ma- 
terials, payable  in  five  annual  installments,  and, 
under  appropriate  resolutions,  the  council  au- 
thorized the  city  to  and  it  did  issue  its  bonds, 
and  the  proceeds  thereof,  $40,854.66,  were  placed 
in  the  hands  of  the  defendant,  as  treasurer,  for 
the  purpose  of  paying  for  the  improvement. 
Notice  having  been  given,  the  bid  of  the  Austin 
Flag  Stone  Company  was  accepted,  and  on 
August  16th,  1881,  a  contract  was  entered  into 
in  due  form,  between  the  city  and  the  company, 
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by  which  the  company  agreed   to  furnish    the  j 
material  and  do  the  work  according  to  the  plans 
and  specifications,  and  to  the  acceptance  of  the 
street  committee  and  the  civil  engineer,  at  si)ec- 
ified  prices. 

The  contract  contained,  among  others,  the 
following  stipulation :  '*The  party  of  the  sec- 
ond part  further  covenants  and  agrees  that 
all  of  said  material  shall  be  of  the  best  of  their 
several  kinds  and'qualities,  and  that  all  of  said 
work  shall  be  performed  in  a  thorough  and 
workmanlike  manner,  and  that  all  of  said  work, 
labor  and  materials  shall  be  subjected  to  the 
inspection  and  approval  of  the  city  civil  engin- 
eer, and  in  case  any  of  anch  material  and  work 
shall  be  rejected  by  the  said  engineer,  as  defect- 
ive or  unsuitable,  then  the  said  material  shall 
be  removed  and  replaced  with  other  materials, 
and  the  said  work  shall  be  taken  down  and  done 
anew,  to  the  satisfaction  and  approval  of  the 
said  city  engineer,  at  the  cost  and  expense  of 
the  saia  party  of  the  second  part." 

The  terms  of  the  contract  as  to  work  and  ma- 
terial were  not  complied  with,  and  the  repeated 
protest  of  the  civil  engineer,  and  his  orders 
that  portions  of  the  pavement  should  be  taken 
up  and  relaid,  were  disregarded.  The  agents  of 
the  company,  after  laying  one  hundred  feet  of 
the  pavement,  informed  the  civil  engineer  and 
city  council  that  the  company  did  uDt  intend  to 
construct  the  pavement  in  accordance  with  the 
terms,  conditions  or  specifications  of  the  con- 
tract ;  and  with  respect  to  that  part  of  the  work, 
it  is  alleged  that  the  pavement  was  "com- 
paratively worthless.  "  It  is  also  alleged  that  at 
this  point,  the  committee  on  streets  entered  into 
a  parol  contract  with  the  company  for  the  con- 
struction, by  the  company,  of  a  pavement  of  an 
entirely  different  character,  and  of  greatly  in- 
ferior quality  to  the  one  contracted  for  origin- 
ally •  and  that,  under  this  agreement,  two  thou- 
sand feet  of  pavement  have  been  constructed, 
the  same  being  "  greatly  inferior  to  and  in-  no 
wise  corresponding  with  the  one  contracted  for 
bv  the  said  city  council."  Against  alUhis  action, 
(he  plaintiff*  and  those  for  whom  he  sues  have 
repeatedly  protested  to  the  company  and  the 
city  council.  No  part  of  the  remaining  portion 
of  the  work  has  been  completed. 

The  plaintiff"  further  avers  that'  the  clerk  of 
the  city  has  certified  the  assessment  to  the 
county  auditor,  who  has  placed  the  same  on  the 
tax  duplicate  for  collection  by  the  defendant  in 
the  usual  mode.  The  plaintiff"  and  those  in 
interest  with  him  are  ready  to  pay  and  have 
tendered  all  taxes  due  on  their  lots,  but  they 
are  unwilling  to  pay  this  assessment  or  any  part 
of  it.  They,  therefore,  pray  that  the  defendant, 
as  treasurer,  may  be  restrained  from  proceeding  to 
collect  the  assessment. 

Hall  V.  Waters,  E.  W.  Stuart,  and  W.  W. 
BoYNTON,  for  plaintiff*  in  error. 

C.  S.  CoBBS,  and  E.  P.  Green,  for  defendant  in 
error. 

Okey,  C.  J. 

Admitting  that  the  plaintiff  was  not  without 


a  remedy,  the  defendant  insists  that  relief 
should  have  been  sought  by  requesting  the  city 
solicitor  to  bring  suit  (R.  S.  §  1777),  and  that  on 
his  failure  to  comply  with  the  request,  there 
would  have  been  a  right  of  action  at  the  Buit  of 
the  plaintiff  (R.  S.  §  1778).  But  these  sections 
have  no  application.  Section  550  of  the  muni- 
cipal code  of  186D,  as  amended  in  the  revision 
(R.  S.  §  2289),  provides  that  in  an  action  by  the 
city  (R.  S.  §  §  228G,  2294,  2303),  to  enforce  an 
tissessment,  ''a  substantial  defect  in  the  con- 
struction of  the  improvement  shall  be  a  complete 
defense."  Doubtless  the  same  rule  would  apply 
in  a  suit  by  the  treasurer  to  collect  the  assess- 
ment. (77  Ohio  L.  13;  R.  S.  §  §  1102,  1103.) 
But  a  treasurer  may  collect  taxes  or  a&$e8Kments 
by  distraining  goods  and  chattels  (R.  S.  §  1095), or 
he  may  sell  the  land  upon  which  taxes  or  assessr 
ments  have  been  levied,  the  duplicate  having 
the  force  of  an  execution,  (R.  S.  §  2870);  and 
the  latter,  it  is  fair  to  say  from  the  averments  of 
this  petition,  was  the  mode  intended  to  be  pur- 
sued by  this  defendant.  Where  the  proceeding 
is  by  distraint,  07  the  treasurer  is  proceeding  to 
sell  under  the  authority  conferred  by  the  dupli- 
cate, the  provision  of  section  2289,  above  quoted, 
will  not  in  terms  apply  ;  but  by  confining  it  to 
actions  brought  by  the  city  or  the  treasurer,  we 
would  place  upon  the  provision  a  construction 
which  is  wholly  unwarranted.  Such  a  con- 
struction would  enable  the  city  and  treasurer  to 
render  the  provision  wholly  nugatory.  We  are 
satisfied  that  whether  a  question  arises  upon 
that  provision  at  law  or  in  equity,  the  rule  ought 
to  be  the  same  (31  Ohio  St.  450),  and  that  where 
the  treasurer,  as  here,  is  enforcing  an  assessment 
of  the  character  claimed,  without  suit,  he  may 
be  restrained.  True,  it  is  a  well  known  maxim, 
that  he  who  seeks  equity  nnist  do  equity ;  but 
we  are  unable  to  say,  looking  to  the  averments 
of  this  petition,  and  giving  to  them  the  liberal 
construction  required  (R.  S.  §  5096,)  that  relief 
should  be  denied  by  the  application  of  that 
rule. 

It  is  urged  that  the  improvement  contempla- 
ted in  the  proceedings  of  council,  and  contracted 
for  between  the  city  and  the  company,  was  en- 
tirely abandoned,  and  hence  that  the  assessment 
is  illegal  and  may  be  enjoined.  (R.  S.  Pt.  3,  Tit 
1,  Div.  7,  ch.  13.)  .  No  m)ubt  an  assessment  not 
based  on  proper  preliminary  steps  is  illegal. 
(R.  S.  §  2264  et  seq. ;  Folz  r.^Cincinnati,  2  Handy, 
261."^  And  where  proceedings  for  an  improve- 
ment are  abandoned,  and  a  contract  for  a  new 
and  wholly  different  improvement  is  substituted 
for  the  former  contract,  without  the  proper  pre- 
liminary steps,  an  assessment  against  abutting 
lots,  to  pay  the  cost  of  such  new  improvement, 
would  be  equally  illegaj.  Whether  the  petition 
presents  such  a  case,  we  need  not  now  determine. 

We  are  of  opinion  that  the  petition  is  suffi- 
cient, and  that  the  district  court  erred  in  sus- 
taining a  demurrer  to  it,  and  in  dismissing  the 
action.  Tl  e  treasurer  was  a  necessary  party, 
and  as  to  hm  a  cause  of  action  was  static. 
But  we  are  also  of  opinion  that  it  is  the  duty  of 
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the  court  to  require  the  city  to  be  made  n  party, 
and  that  a  failure  to  comply  with  such  order 
would  be  ground  for  dismissing  the  action.  {R. 
S.  §§6013, 5314.)  The  ground  upon  which  we 
reverse  the  judgment  does  not  relate  to  the  le- 
gality of  the  assessment.  We  a^ume  for  this 
purpose  that  it  was  not  illegal.  The  question 
finally  to  be  determined  on  this  branch  of  the 
case  is  whether  there  was  such  a  departure  from 
the  contract  in  the  performance  of  the  work,  us 
to  afford  cround  of  relief  against  the  enfcirco 
ment  of  the  assessment,  and  uixm  that  question 
the  city  is  plainly  interestea  and  should  l>e 
heard. 

We  purposely  abstain  from  laying  down  any 
rule  by  which  to  determine  what  is  a  ^'substan- 
tial  defect"  within  the  meaning  of  section  2289, 
or  what  will  constitute  an  abandonment  of  the 
prelinainary  steps  and  the  contract  for  the  con- 
struction of  the  work,  and  the  substitution  of  a 
new  contract.  These  matters  can  lye  more  [irop- 
erly  considered  in  a  case  like  this,  when  all  the 
facts  are  ascertained. 

Judgment  reversed. 

[This  case  will  appear  in  380.  S.] 

CRIMINAL  LAW— AVEKMENT  IN  IN- 
DICTMENT IN   THE  WORDS  OF 
THE  STATUTE  SUFFICIENT. 


SUPREME  COURT  OF  OHIO. 


RiDENOUR  V.  The  State. 


June  20, 1882. 

1.  An  indictment  for  shooting  with  intent 
to  maim  is  not  defective  for  want  of  averment 
as  to  what  member  or  members  of  the  body  the 
accused  intended  to  injure  or  disable.  If  in  the 
words  of  %he  statute  it  is  sufficient. 

2.  Where  one  shot  another  in  the  trunk  of 
the  body  and  the  result  was  to  produce  paralysis 
of  a  leg,  causinff  a  permanent  disabling  of  that 
member,  a  verdict  of  guilty  of  shooting  with 
intent  to  maim  is  supported  by  sufficient  evi* 
dence.  The  accused  might  fairly  be  presumed 
to  have  intended  the  actual  and  natural  re- 
sult of  his  unlawful  act. 

3.  An  indictment  contained  three  counts, 
the  first  and  second  did  not  charge  the  ofifense  to 
have  been  committed  ''against  the  peace  and 
dignity  of  the  State  of  Ohio,"  but  the  third  did 
80  charge.  The  accused  was  acquitted  under  the 
first  two  counts  and  convicted  under  the  third. 

Held:  That,  where  it  did  not  appear  from 
the  record  that  evidence  had  been  introduced 
ftgainst  the  prisoner  under  the  first  two  counts 
which  would  have  been  incompetent  under  the 
third  and  prejudiciid,  there  was  no  error  in 
^fusing  to  grant  a  motion  for  a  new  trial. 

Error  to  the  District  Court  of  Common 
Pleas  of  Butler  County. 

LoNOWOR'i  I,  J. 

PlaintifiTin  error  was  convicted  and  sen- 


tenced in  the  Common  Pleas  Court  of  Butler 
County,  of  shooting  one  Samuel  Montgomcrj*, 
with  intent  to  maim.  The  indictment  under 
which  lie  was  tried,  contained  three  countK 
charging  the  shooting  to  have  been  with  in- 
tent, first  to  kill,  second  to  wound,  and  third 
to  maim.  Under  the  first  two  counts  the  jiriH- 
oner  was  acquitted.  These  two  counti^  cloSod 
without  alleging^  that  the  oftence  charged,  was 
coniniitted  ^'against  the  peace  and  dignity  of 
the  State  of  Ohio."  The  third  count  how- 
ever was  not  defective  in  this  respect.  What 
would  have  been  the  eitect  of  a  conviction 
and  sentence  under  either  of  tliesc  defective 
counts  is  not  necessary  for  us  now  to  deter- 
mine. Tlie  prisoner  was  not  prejudiced  by 
his  acquittal ;  and  such  acquittal  cured  any 
previous  errors  which  may  have  intervened  in 
the  action  of  the  couii;  touching  this  objection. 
We  can  understand  that,  where  evidence  has 
bcQii  introduced  against  the  prisoner  upon 
counts,  under  which  no  conviction  could  be 
had,  and  such  evidence  is  incompetent  against 
him  u^^on  the  valid  charge  under  which  he  is 
convicted,  the  prejudice  may  be  such  as  to  war- 
rant a  reversal  of  the  iudgment ;  but  it  is 
enough  to  say  that  no  such  case  is  disclosed  by 
the  record  before  us. 

II.  It  is  objected  further  that  the  third  count 
of  the  indictment  is  insufficient,  for  the  reason 
that  it  simply  charges  an  intent  to  maim  with- 
out setting  forth  what  member  of  the  body  the 

frisoner  intended  to  injure,  disable  or  destroy, 
n  this  respect  we  do  not  consider  it  defective 
Although  Doth  at  common  law  and  under  our 
present  more  liberal  practice,  it  is  necessary 
m  charging  the  oftence  of  "mayhem"  or 
"maiming",  to  set  forth  what  member  of  the 
body  was  actually  injured  or  destroyed,  yet 
under  a  charge  of  assault  with  intent  to  wound 
or  to  maim,  it  was  never  necess^iry  to  do  more 
than  to  allege  the  intent  in  the  words  of  the 
statute  without  setting  forth  particularly  the 
manner  in  which  it  was  intended  to  inflict  the 
injury.  Any  other  rule  would  lead  to  absurd 
results.  Suppose  a  case  where  one  shoots  at 
another,  but,  not  wishing  to  kill,  JTis  low,  so 
that  the  ball  may  probably  strike  atiu  disable 
the  leg,  it  would  result  from  the  argument  of 
prisoner'^  counsel,  that  no  indictment  would 
be  valid  or  conviction  legal,  unless  it  should 
be  alleged  and  proved,  that  the  intention  was 
to  hit  one  leg  and  not  the  other. 

III.  The  evidence!  howed  that  the  accused 
shot  Montgomery  in !  ue  trunk  of  the  body 
near  the  naval,  and  fro  \i  this  it  is  argued  that 
the  intent,  though  possibly  to  kill  or  to  wound 
could  not  have  been  to    aim.    It  further  ap- 

E eared,  however,  that  a  .  srve  was  destroyed 
y  the  bullet  in  its  cours    and  that,  although 
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the  iiatient  has  recovered,  l»is  riglit  leg  is  dis- 
iibled  by  paralysis,  from  which  it  is  said  he 
will  never,  in  all  probability,  recover.  From 
this  it  seems  that  the  result  of  the  shooting 
wsiR  actually  to  runlm.  Can  it  be  said  that  the 
venlict,  finding  that  the  accused  intended  the 
result  of  his  criminal  act,  wjis  not  warranted? 
We  think  not.  The  law  presumes  all  pereons 
to  contemplate  the  natural  and  probable  re- 
sults ot  their  actions:  and  we  cannot  say  that 
the  natural  and  probable  result  of  such  an  in- 
jury as  this  is  not  to  cause  the  loss  of  the  use 
of  some  important  mendicr  of  the  body. 

Unquestionably,  upon  this  state  of  the  evi- 
dence, the  accused  might  have  been  properly 
convicted,  under  section  GH19  of  the  Rev.  Stat- 
utes, of  disabling  the  limb,  (»r,  in  other  words, 
of  the  offence  of  ticbialh}  "nuiiming''  the  in- 
jured njan  ;  nor  conid  \\v.  bo  heard  for  a  mo- 
ment to  say  that  he  did  not  httrmi  Ut  do  the 
very  thing  he  did. 

Numerous  other  errors  in  the  procee<lings 
are  alleged  which  we  do  n(»t  think  it  desirable 
to  consider  in  detail  or  notice  further  than  to 
say  that  we  are  unanimously  ot  opinion  that 
no  errore  intervened  at  the  trial  to  the  preju- 
dice of  the  accused. 

Judgment  affirmed. 

[This  case  will  appear  in  38  O.  S.] 


IGNORANCE   AND   MISMANAGEMENT  OP 
PRISONER'S  COUNSEL- NEW  TRIAL. 


ST.  LOUIS,  MO.,  COURT  OP  APPEALS. 
The  State  v.  Jones. 


The  f^eneral  rule  reoogniced  that  a  party  cannot  avail 
himself  of  the  mistalces,  ignorance  or  misnianu^einent 
of  his  own  counsel  as  ground  for  a  new  trial ;  but  the 
rule  held  not  to  apply  in  an  extreme  case,  where  tlie 
prisoner  wan  oonvicteia  of  a  capital  crime  and  the  record 
showed  that  he  could  not  have  been  worMC  defended  if 
he  had  been  defended  by  an  idiot  or  lunatic,  and  that,  in 
consequence  of  the  ignorance  of  his  attorney,  he  had  suf- 
fered a  deprivation  of  a  sulMtantial  right. 

Lewis,  P.  J. 

The  defendant  was  coavicted -of  murder  in  the 
first  degree,  and  sentenced  to  death.  It  is  not 
satisfactorily  shown  to  us  that  any  error  was 
committed  by  the  court  in  the  conduct  of  the 
trial,  but  our  attention  is  strongly  called  to  its 
refusal  to  sustain  a  motion  for  a  new  trial,  based 
upon  the  alleged  ignorance,  imbecility,  and  in- 
competency of  the  defendant's  attorney,  and  his 
gross  mismanagement  of  the  cause. 

Such  a  claim  for  reversal  must  be  considered 
with  great  caution.  The  law  has  provided 
means  whereby  only  persons  qualified  by  learn- 
ing, intellectual  capacity,  and  good  moral  char- 
acter, may  be  permitted  to  defend,  in  any  couit 
of  justice,  the  rejjutation,  property  or  life  of  a  fel- 
low citizen.  This  being  done,  the  presumption 
necessarily  follows  that  one  who,  by  sUch  means, 
has  become  armed  with  the  proper  credentials, 


will  be  competent  to  judge,  and  faithful  to  adopt, 
the  best  methods  for  securing  a  yindication  of 
his  clicnt^H  rights ;  with  the  further  presumption 
that  the  client  in  selecting  him  has  elected  to 
al)ide  by  the  results  of  his  skill  and  fidelity.  It 
would  be  diiiicult  to  Htate  with  too  much  empha- 
sis, how  the  stern  severity  of  the  courts  has  gen- 
erally compelle<l  parties  to  stand  by  the  conse- 
quences of  negligent  omission,  blundering  or 
improjMjr  management  by  their  attorneys  in  le- 
gnl  nrottoedings.  This  severity  is  generally  jus- 
tified by  the  most  important  considerations  of 
public  (K)licy,  as  well  as  by  the  plain  demands 
of  justice,  as  between  the  parties  to  the  cause. 
In  civil  cases  the  rule  is  brosidly  laid  down,  that 
'•neither  the  ignorance,  blunders,  nor  misappre- 
hension of  couns(»l,  not  occasioned  by  the  adverse 
party,  is  a  ground  for  vacating  a  judgment  or  de- 
cree." Boston  V.  Haynes,  33  Cal.,  81;  FarmerK* 
(•<».  V,  Hank,  28  Wis.,  249;  Burton  v.  Hynson,  14 
Ark.,  32;  Burton  v.  Wiley,  26  Vt.,  430;  Quinn  v, 
Wotherbee,  41  Cal.,  247. 

But  must  there  bo  absolutely  no  limit  to  the 
operation  of  this  rule,  even  where  a  human  life 
is  at  stake  ?  If  an  attorney  should  become  ins&ne 
during  the  progress  of  a  trial,  and  should  there- 
ui)on  take  such  steps  as  would  ensure  the  con- 
viction of  an  innocent  client,  would  no  relief  be 
))osHil)le  ?  To  say  so,  would  be  a  libel  on  the  law. 
In  looking  over  this  record  we  find  in  the  per- 
torniance  of  the  counsel  for  the  defendant  an  ex- 
hibition of  ignorance,  stupidity,  and  silliness, 
that  couhl  not  be  more  absurd  or  fantastical  if  it 
came  from  an  idiot  or  a  lunatic.  Among  many 
similar  examples  it  was  urged  that  no  act  of 
Congress  had  ever  authorized  the  State  of  Mis- 
souri to  delegate  to  the  city  of  Saint  Louis  the 
power  of  enforcing  the  laws ;  and  that  the  State 
could  not  offer  proof  of  the  killing,  without  first 
proving  afiirmatively  that  the  deceased  was  alive, 
and  that  he  did  not  kill  himself.  Objection  was 
made  to  an  ofiicer  testifying,  "because  he  under- 
takes to  testify  to  a  confession  which  he  has  al- 
ready testified  in  the  other  court,  and  because  it 
is  presumed  that  he  will  do  the  same  in  thiscourt.^' 

It  was  objected  that  a  confession  made  in  Illi- 
nois could  not  be  proved  in  Missouri  for  want 
of  jurisdiction,  because  ''the  United  States  have 
made  no  law"  to  authorize  it.  These  are  only  a 
few  of  the  absurdities  with  which  the  record 
painfully  abounds. 

It  must  be  admitted  that  an  attorney  who  is 
ignorant  or  imbecile  in  a  general  way,  may,  never- 
theless, conduct  a  cause  with  propriety,  and 
omit  nothing  on  the  trial  which  would  secure 
any  right  or  advantage  ?n  his  client's  behalf. 
So  much  weight  at  leac3t,  must  be  accorded  to  tbe 
fact  of  his  admission  to  the  bar.  Tbe  record  before 
us  would  indicate  no  reason  for  disturbing  the 
judgment,  if  it  contained  no  evidence  of  specific 
and  gross  mismanagement,  by  which  the  prisoner 
was  aeprived  of  8ome  essential  right  guaranteed 
to  him  by  Kw,  necessarv  for  his  proper  defense, 
and  inseparable  from  a  fair  trial.  Such  evidence 
is  not  wanting  on  the  present  occasion. 

No  witness  saw  the  fatal  shooting.    The  pris* 
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oner,  in  aid  of  his  appliciitioii .  for  a  now  trial, 
filed  an  affidavit  stating,  in  oilect,  that  several 
weeks  before  the  trial,  he  had  infornuHl  liis  at- 
torney that  he  could  prove  by  three  several  wit- 
nesses, naming  them,  that  tlie  deceased  had  re- 

eatedly  threatened  tp^kill  the  afliant  on  siglit; 

ut  the  said  attorney,  "by  reason  of  his  inconipe- 
tency  and  imbecility,  reifused  and  neglected  to 
bring  said  facts  before  the  court."  That  the 
facts,  as  to  the  homicide  wen»,  tliat  when  defend- 
ant approached  the  deceasinl,  who  was  lying  in  a 
hammock,  and  re<|U<*stod  him  to  settle  (H>rtain 
bills,  the  deceased  arose  with  an  oath,  saying  he 
would  kill  defendant,  at  the  Siinie  time  drawing 
a  pistol.  That  defendant  thereu]:Mm  shot  in  self- 
defense.  The  afliant  further  stated  that  he  in- 
formed his  attorney  of  these  facts,  and  requestc^d 
to  be  put  upon  the  stand  to  testify  to  them. 
But  the  saiti  attorney,  "h\'  rc*ason  of  fuconipe- 
tency,  imbecility,  and  ignorancM  of  thi»  law,  in- 
formed this  afliant  that  the*  law  was  such  that 
this  afiiant,  being  charged  with  murdrr.  could 
not  swear  in  his  own  defense."  The  attorney 
filed  acounter-aflidavit,  in  which  he  "denii^sthat 
the  defendant  was  not  fully  informed  as  to  his 
right  to  take  the  stand  as  a  witness,"  an<I  alleges 
that  "it  was  concluded  and  agreed"  that  the  de- 
fendant should  not  be  put  upon  the  stand,  for  the 
reason,  in  effect,  that  the  testimony  of  the  officer 
to  the  defendant's  confession  would  accomplish 
all  that  was  desired. 

Considering  the  existing  exigencies,  it  may  be 
doubted  whether  the  reason  given  by  the  attor- 
ney for  keeping  his  client  off  the  stand,  was  any 
more  creditable  to  his  professional  discrimina- 
tion than  the  one  stated  by  the  prisoner.  But 
waiving  that,  and  also  the  seeming  impropriety 
of  an  attorneys  volunteering  an  affidavit  to  pre- 
vent his  convicted  client  from  getting  a  new 
trial,  we  think  that  the  general  aspect  of  the 
record  so  far  corroborates  the  affidavit  of  the 

Srisoner,  as  to  entitle  him  to  the  benefit  of  the 
oubt.  We  feel  constrained  to  act  upon  the  sup- 
position that  the  attorney,  ignorantly  or  other- 
wise, advised  his  client  against  going  upon  the 
stand,  on  the  ground  that,  under  a  charge  of  mur- 
der, he  could  not  lawfully  testify  in  his  own  be- 
half. 

Of  course,  we  connot  assume  that  the  jiir^y 
would  have  believed  the  prisoner's  testimony,  if 
it  had  been  given.  But  if  it  pould  have  been 
considered  in  connection  with  the  proofs  of 
threats  from  the  deceased  by  three  other  witness^ 
es,  as  18  alleged,  there  is  at  least  a  reasonable 
probability  that  the  prisoner  would  have  gotten 
t>ff  with  conviction  ol  a  lower  grade  of  crime,  and 
a  lighter  punishment  than  are  recorded  against 
him.  In  any  event  he  has  been  deprived,  in  the 
manner  complained  of,  of  a  most  important 
weapon  for  his  defense,  and  one  whose  use  at  his 
option  was  guaranteed  to  him  by  law,  for  what- 
ever it  might  be  worth. 

While  it  is  true,  as  was  held  in  Bowman  v. 
Field,  9  Mo.  App.,  676,  that  there  can  be  no  re- 
lief against  a  mere  negligent  omission  of  an  at- 
torney presumably  competent,  and  notwithstand- 


ing the  rigid  rule  in  ordinary  civil  cases,  as  be- 
fore stated,  yet  there  is  high  authority  for  the 
granting  of  relief  in  extreme  C£ises  where  the 
client's  loss  results  not  merely  from  negligence, 
but  from  the  grass  ignorance,  incompetency  or 
misconduct  of  the  attorney.  In  Sharp  v.  Th.c 
Mayor,  etc.,  31  Barb.,  578,  a  judgment  wits  ob- 
tained against  the  city  of  New  York  for  over 
$40,000.  The  corporation  counsel  failed  to  prove 
facts  in  defense,  which  were  known  to  him,  and 
which  it  was  his  plain  duty  to  prove.  After  the 
judgment,  although  urged  Sy  the  propnr  city  au- 
thorities to  take  an  appeal,  he  refused  to  do  so. 
The  Supreme  Court,  in  general  term,  set  aside 
the  judgment.  Said  the  court:  "Courts  of  law 
are  not  to  be  used  by  parties  in  effecting,  through 
the  forms  of  law,  the  ruin  of  a  party  who  has 
employed  an  incompetent,  negligent,  or  un- 
worthy attorney." 

If  such  considerations  can  prevail  where  only 
money  or  property  is  concerned,  how  much 
weightier  should  they  be,  in  every  rightly  con- 
stituted mind,  where  a  human  life  is  in  the  bal- 
ance! Modern  civilization  stands  aghast  at  the 
barbarity  of  the  ancient  law  which  denied  to  a 
prisoner  thcr.aid  of  counsel  "learned  in  the  law," 
when  on  trial  for  his  life.  The  wisdom  and  hu- 
manity of  the  present  age  demand  that  the 
maxim,  "Every  man  is  presumed  to  know  the 
law"  shall  be  reversed  l)oth  in  theory  and  in 
practice  when  applied  to  the  legal  methods  of 
conducting  a  defense  against  a  charge  of  felony. 
Our  State  constitution '(Art.  11,  §22)  commanus 
that  "in  criminal  prosecutions,  the  accused  shall 
have  the  right  to  appear  and  defend,  in  person 
and  by  counsel,"  and  the  legislati  ve  authority  has 
supplemented  this  with  the  provision  that,  "if 
any  person  about  to  be  arraigned  upon  an  indict- 
ment for  felony  be  without  counsel  to  conduct  his 
defense,  and  he  be  unable  to  employ  any,  it  shall 
be  the  duty  of  the  court  tg  assign  him  counsel," 
etc.  (Rev.  Stat.,  §  1844.)  To  say  that  these  be- 
neficent requirements  were  satisfied  in  the  cir- 
cumstances of  the  present'case  by  the  share  taken 
in  the  proceedings  by  a  licensed  attorney  would 
be  a  mockery  of  th^.  purposes  of  the  constitution 
and  the  law.  It  would  be  a  most  unworthy  ex- 
ercise of  the  judicial  function  to  administer  the 
shadow  of  the  law  but  not  its  substance.  We 
consider  that  the  prisoner  here,  in  effect,  went 
to  his  trial  and  doom  without  counsel  such  as  the 
law  would  secure  to  every  person  accused  of  crime. 

The  judgment  is  reversed  and  the  cause  re- 
manded.—  iVestem  Jurist. 


♦ » » 


THE  RIGHT  TO  SELL  TICKETS  ON  THE 
SIDEWALK  IN  FRONT  OF  OWNER'S 

PREMISES. 


NEW  YORK  SUPREME  COURT. 


Lester  Wallack  v.  Certain  Ticket  Specula- 
tors. 


June,  1882. 
The  war  in  behalf  of  the  theatrical  managers 
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against  the  ticket  speculators  has  thus  far 
proven  advantageous  to  Mr.  Lester  Wallack,  in 
whos  behalf  Messrs.  Howe  <&  Hummel  obtained 
a  preliminary  injunction  preventing  the  wile  of 
tickets  in  front  of  his  theater.  Inopjjosition  to 
his  motion  to  make  the  injunction  peri^tunl, 
the  defendants  urged  that  Mr.  Wallack  had  not 
acted  in  good  faitn  and  that  the  license  hold  by 
the  speculatort<  gave  them  authority  to  sell  their 
tickets.  Mr.  Wallack's  answer  to  these  state- 
ments yviia  a  denial,  and  Judge  Donohuo  ren- 
dered his  decision,  making  the  iniunction  per- 
manent.   The  following  is  the  decision  in  full: 

"In  this  case  the  plaintiil  claims  that  the  de- 
fendants and  others  obstruct  the  way  to  the 
theater,  and  interfere  with  the  proi)er  right  to 
which  he  is  entitled  as  the  occupant  of  the 
premises  on  which  his  theater  is.  Tlio  d^'fcnd- 
ants  do  not  deny  the  selling  of  tickets  on  the 
sidewalk  in  front  of  the  tlicater,  but  content 
themselves  with  the  denial  of  doing  so  in  tlic 
vestibule  or  the  entrance,  or  in  front  of  it  or  in 
any  part  except  as  the  license  provides.  It  is 
substantially  admitted  that  the  defendants  do 
claim  the  right  to  sell  tickets  for  his  theater, 
on  the  sidewalk  in  front  thereof,  and  the  first 
ground  taken  by  them  is  that  they  have  a 
license  so  to  do  from  the  mayor.  The  answcT  to 
this  is  simply  to  refer  to  the  opinion  of  Mr. 
Justice  Van  Vorst,  in  Ely  v,  Campbell,  59  How. 
Pr.  333,  in  which  this  question  is  considered,  and 
to  state  the  conclusion  arrived  at,  that  the  city 
has  no  right  by  license  to  appropriate  any  man^s 
sidewalk  or  street,  for  any  oostructicm  to  him  or 
the  public.  It  does  not  add  to  the  defendant's 
right;  as  he  secondly  claims,  that  he  is  selling 
what  the  plaintiff* sold  him.  As  well  might  the 
man  who  purchased  goods  from  any  wnolesale 
lealer.  claim  the  right  to  sell  the  goods  as  pur- 
chased on  the  sidewalk  in  front  of  the  store  from 
which  they  were  purchased.  The  authorities 
referred  to  in  the  case  cited,  cUarly  demonstrate 
that  the  city  has  no  power  to  license  any  busi- 
ness on  the  sidewalk  or  in  front  of  any  man's 
premiser  without  his  consent.  It  is  haraly  nec- 
essary to  discuss  the  question  wether  the  use  of 
the  street  to  carry  on  any  business  not  neces- 
sarily confined  to  the  streets,  is  a  hindrance  to 
the  public,  as  it  is  too  plain  for  argument. 

If  the  right  exists  for  one  employment  not  so 
necessary,  it  is  for  all,  and  people  would  hardly 
pay  rent  for  offices  if  the  sidewalk  could  be  had 
for  such  uses.  It  was  stated  on  the  argument 
that  the  legislature  passed  some  law  on  the  sub- 
ject, which  was  before  the  Governor,  and  the  de- 
cision of  this  case  was  asked  to  be  suspended 
until  that  was  disposed  of,  as  it  might  give  the 
defendants  the  right  to  carry  on  the  business 
sought  to  be  restrained.  What  right  the  Legis- 
lature will  leave  to  the  citizens  or  property 
owners  of  the  city  might  be  difficult  to'  say, 
and  in  this  case  we  cannot  speculate  upon  it; 
bu  •,  as  this  case  arose  before  any  such  act  passed, 
it  must  be  disposed  of  as  the  law  is.  and  hold 
with  Judge  VanVorst's  decision  that  the  public 


and  private  owners  have  some  rights, 
hold  that  the  motion  must  be  granted. 


I  must 
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Badger  v.  Badqeb. 


April  11,  18S2. 

M Arringe  may  bo  efttnliHnhctl  lij  tlie  proof  of  coh«liltatioii  vhcn  mA 
colmliitiition  Imn  tlio  cleniciitii  cif «  nmtnuumliil  rvliitioii;  And  in  tiTiairfta 
iNatio  or  fHct  AN  til  the  rlmnicter  of  •iicli  colmbittttltm,  evideaott  thmHomrvf 
tlie  |tAiii<w  WHM  repiittnl  to  lie  Kinglo  In  not  cumpct««t ;  that  he  or  riw  hi«A 
AN  A  iiiii|;}«*  iierwoii  1h  ctiiii|«ftont. 

Tlio  plain  till'  claiiim  dower  in  the  lands  of  Jacob  Bad^r, 
de<'eaMed,  whom  nhe  a)h'g(«  to  have  heen  her  hualiaiid. 
The  defondantM  deny  the  niarriai^c,  and  ao  raise  an  issue 
of  fact,  wliicrh  fornm  the  vital  point  of  the  c-oniroventj. 
No  formal  or  ceremonial  marriage  ia  proven,  nor  any  ex- 
proHS  agreomtrnt  between  the  partiesu  conatitnting  surfa 
relation.    The  pro«if  ofl'cred  is  that  of  cohabitation,  con- 
tinued for  a  long  period  of  time,  and  diaracteriaed  by 
general  repute,  and  by  conduct  and  convenaiion  indicat- 
ing, as  is  elaiuied,  an  intercourse  rather  matrimonisl 
I  Imn  meretricious.    It  is  not  our  duty  to  solve  the  prob- 
lem rained  bv  the  evidence,  but  some  general  under- 
Htanding  of  tiic  facts  is  necessary  to  a  proper  appredatioo 
(if  the  qucHtions  of  law  which  are  submitted  for  decision. 
The  decedent  appears  to  have  lived  two  lives.    They  lan 
]>arallel  with  each  oilier  for  more  than  a  third  of  a  ceo- 
turv,  and  without  approach  or  collision.   In  one  locality, 
and  among  his  own  relatives  and  friends,  he  seemed  to 
be  a  bachelor,  possessing  considerable  wealth,  ai  the 
head  of  a  resptectable  business,  occupying  rooms  with 
bis  sister  and  with  others  during  much  of  the  period,  and 
if  not  alway  at  home,  yet  not  so  f requentlv  absent  ss  to 
arouse  suspicion  or  remark.    In  another  locality  in  the 
same  city,  but  perhaps  In  an  humbler  nelRhboftiood,  be 
appears  as  John  Baker,  living  with  the  plain tilT  as  bis 
wife,    introducing   her  as  such,   called   unole  by  her 
nephew,  and  deemed  father  by  her  daughter*  paying  her 
bills  apd  expenses,  furnishing  her  with  the  food  and 
shelter  he  shared,  nursins  her  through  severe  and  con- 
tinued illness.    Seldom  absent  at  night,  atteD<Ung  ber 
mother's  funeral  as  one  of  the  family  of  moamers,  the 
intercourse  created  no  scandal,  but  reputed  to  be  vir^ 
tuous  and  respectable,  and  that.of  husbmd  and  wif& 
Other  facts  are  stated  m  the  opinion. 

Finch.  J.  It  is  over  the  cohabitation  and  lis  true  char- 
acter and  meaning  that  the  controversy  arisea.  So  fv 
aa  we  know,  the  association  began  when  the  pl^ntiiT  waa 
young  and  the  decedent  In  middle  life,  and  oontinned 
until  be  fell  dead  an  old  man  of  seventy-six.  It  laated 
without  break  or  interruption.  It  survived  the  lo«  of 
youth  and  its  attractions ;  It  ran  bn  through  slcknesi, 
paralysis,  and  some  degree  of  mental  weakneaa;  ii 
showed  no  trace  of  the  satisfied  passion  that  tires  of  its 
victim  and  abandons  her  for  new  temptation ;  It  did  not 
change  when  the  girl  had  grown  Into  tne  matron  and  be- 
came deaf  and  lame ;  It  stayed  with  the  tenacity  of  love 
and  duty,  remaining  patient  and  faithful  until  the  end. 
It  is  argued  with  great  ibrce  that  if  this  relation  was  tbat 
only  of  lover  and  mistress.  It  approached  strangely  sear 
to  matrimonial  truth  and  aevotion,  and  gave  to  unlawful 
lust  an  endurance  and  virtue  not  common  or  expected. 

The  reputation  attending  this  cohabitation  In  tbe 
neighbornood  where  it  existed  and  was  known,  amooK 
those  brought  into  Its  presence  by  relationship,  DuaiDeB^ 
or  society,  was  that  which  ordinarily  attends  the  dwell- 
ing toeether  of  husband  and  wife.  It  haa  been  well  de- 
scribco  as  the  shadow  cast  by  their  dally  Uvea.  1  Biab<K» 
on  Mar.  and  Div.  {  4S8.  In  tne  general  repute  surronno- 
ing  them,  the  slow  srowth  of  months  ana  yean,  tbe  re> 
suTtant  picture  of  icirffotten  inddenta,  passing  events, 
habitual  and  daily  conduct,  preaumably  nonest  becaoss 
disinterMted  and  safer  to  be  trusted  because  prone  to 
suspect,  we  are  enabled  to  see  the  character  of  the  cohab- 
itation and  discern  its  distlnoUye  features.    It  Is  lor  thai 
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re»ion  that  such  ^uornl  ropnto  is  pdrmittod  to  }ye  proven. 
It  Rtims  lip  n  mullitiide  of  trivinl  detuils.     It  coinpticts 
into  tlie  hrlof  phnuio  of  n  vcnlict  tlie  teanliinf;  of  mnny 
inddeiits  and  tho  duulact  of  yoars.    It  is  tlio  uvenij^e  iii- 
tifHigence  drawinp^  its  (toiicliiRion.     It    would  Ic^id  us 
without  florlous  doubt  to  tlie  true  iuferenco  to  Ito  mlopted, 
but  for  the  .ipnnrent  coiiceavlinent  iiu|i<*atod  by  tho  ns- 
Mumptioii  of  a  hilKo  iiHino,  and  tho  porHistcnt  silonco  of 
tlio  decodoiit  ainoni;  his  own  rolntivo8.    We  Imvo  no  cor- 
tHin  oxphmation  of  thoHO  facts.      We  csinnot  toll   why 
tlioyoxistod.    While  not  iiocOHSJirily  inconsistent  with  the 
fact  of  a  marriai^n,  and  perhaps  possil)lo  of  oxplanation, 
wo  cannot  deny  tliat  they  Ijolong  more  naturally  to  and 
are  more  easily  explaineiii  by  an  illicit  and  dandostlne 
intercourse  than  one  honest  and  open  and  not  needing 
disji^uise.    Tiiey  tended,  therefore,  to  throw  some  doubt 
upon  the  character  of  tho  cohabitation,  and  to  raise  over 
it  a  question  as  to  the  legitimate  inference  to  be  drawn. 
To  another  ai1o$;od  fact  presse<l  upon  us  for  the  same 
purpose  by  the  defendants  we  ^ive  little  heed.     It  was 
saUI  that  this  cohal>itation  was  illicit  in  its  ori);in,  and 
must  1)0  presumeil  to  retain  that  chanictor  until  prr>of  is 
given  of  a  change  in  its  object  or  purjioso.     To  establish 
tho  fact  the  appellants  go  back  to  tho  girlhood  of  the 
plain titr  and  recall  an  event  which  they  claim  reflects 
u|K>n  her  purity.    At  the  age  of  about  seventeen  she  re- 
turns to  her  homo  with  an  infant  of  tender  years.     No 
husluind  comes  with  her  or  is  known ;  there  is  no  ac- 
knowledged father  of  the  child  :  not  a  word  of  explana- 
tion seems  *"  have  boon  made ;  and  wo  are  asked,  for  this 
reason,  to  infer  that  an  illicit  coniiocHion  had  existed  be- 
tween tho  mother  and  some  i>erson  unknown.     WherT 
this  child  was  two  or  throe  years  old  tho  mother  and  Ja- 
cob Badgor  aro   found    living   togotiier   in    Macdougal 
Street,  keening  house,  to  all  appearance  as  husliand  and 
wifo,  and  ilieir  cohabitation   assuming  at  once,  to  all 
outward  soeining,  tlie  chaniCtortsti<»  \vliich  attende<l  it 
to  the  end.    Because  of  this  alleged  lapse  of  virtue  on  the 
part  of  the  woman  it  is  argued  that  the  cohabitation  was 
illicit  In  its  origin.    The  proof  does  not  warrant  such  i\ 
conclusion.    It  shows  no  oonnection  whatever  between 
the  parties  prior  to  the  oommencemont  of  their  cohabita- 
tion in  Macdougal  Street.    Back  of  that,  it  is  sufficient 
to  say  we  have  no  inforniati<m  or  evidcnoo  of  any  inter- 
course between  them.    We  do  not  even  know,  except, 
perhaiM,  presumptively,  that  the  child  lK>rn  before  is 
the  plaintiff's  daughter.    We  certainly  do  not  know  who 
was  its  father,  nor  whether  tho  oifsprtng  of  an  illicit  iu- 
teroourse  or  a  matrimonial  connection.     At  all  events 
the  testimony  introduces  Jacob  Badger  for  the  first  time 
at  tho  commencement  of  the  cohabitation  which  is  tho 
subject  of  dispute.    To  say  that  it  was  illicit  In  its  origin 
is  to  assuino  its  meretricious  character  in  the  face,  of  the 
ovidonoo  which  tends  to  show  it  to  have  been*  matri- 
monial, and  so  beg  the  question,  since  the  cohabitation 
at  tho  beginning  is  not  shown  to  bo  other  or  dilToront 
from  its  continuous  character  to  the  end.     Prior  to  this 
we  are  without  information  and  must  not  prosumo  guilt 
where  innooenoe  is  possible,  and  least  of  all  indulge  in  a 
more   gaeos  that  Jacob   Badger   was   a   party    to  the 
wrong. 

The  nile  that  a  connection  confessedly  illicit  in  its  ori- 
gin, or  shown  to  have  been  such,  will  be  pi*esumed  to  re- 
tain that  character  until  somo  change  is  established,  is 
both  logit^  and  Just.  The  force  and  effect  of  such  a  fact 
is  always  very  great,  and  we  are  not  disposed  in  the 
least  degree  to  weaken  or  disregard  it.  BHnklej/  v. 
Brinklcy.  50  N.  Y.  108.  Very  often  the  chanutter  of  the 
cohabitation  is  indicated  by  facts  and  circumstances 
which  explain  tho  cause,  and  locate  the  period  of  th^ 
chango.  So  that  in  spite  of  tho  illicit  origin  the  subse- 
quent Intercourse  is  deemed  matrimonial.  Fenton  v. 
Jieed,  4  Johns.  52 ;  Rose  v.  Clark,  8  Paige,  574 ;  Star  v. 
Pcck^  1  Hill,  270;  Jocibaoft  V.  C/atr,  18  Johns.  34(1.  But  a 
chmiige  may  occur,  and  be  satisfactorily  established,  al- 
though the  precise  time  or  occasion  cannot  be  clearly 
ascertained.  If  the  flicts  show  that  there  was  or  must 
have  been  a  change,  that  tho  illicit  beginning  has  become 
transformed  into  a  cohabitation  matrimonial  in  its  char- 
acter. It  is  not  im^terative  that  we  should  be  able  to  aav 
precisely  when-  or  exactly  whv  the  change  occurred. 
(ytufoUe  ▼.  f^errie,  23  N.  Y.  00.  While  we  have  no  hesita- 
tion about  the  rulet  and  shall  be  prompt  to  applv  it  in  a 
case  which  demands  such  application,  we  do  not  see  that 
the  facts  before  us  require  it.  since  they  fail  to  establish 
an  Illicit  oriffln  of  the  cohabitation  as  m  seperate  and  in- 
dependant  fact.     But  the  other  i$fg^  remain  and  are  en- 


titled to  their  duo  consideration.  The  disguise  of  a  false 
name,  known  and  assenteil  to  bv  both  parties;  the  two 
lives  so  ditferont  and  utterly  unlike,  running  on  at  the 
same  time  and  demanding  adequate  explanation,  must 
Im)  admittod  to  l>par  uiKm  tho  charncter  of  the  inter- 
course, and  to  havu  introduced  into  it  possible  elements 
of  <h)ubt. 

We  aro  thus  enab1c<l  to  see  what  the  precise  question  of 
fac*t  was.  A  itni  tin  no  us  cohabitation  for  slnrnt  thirty-tive 
yoars  betw<ion  these  parties  was  oKtablishod.  It  was 
cither  niorotricMouH  or  matrimonial,  and  all  the  evidence. 
pro|>orly  adinissiblo  and  toui^hing  that  inquiry  was  such 
only  as'tendiMl  to  solve  the  doubt. 

The  defendants  were  permitted  to  prove,  under  re- 
peated objections  and  exceptions,  that  .Jacob  Badger  was 
reputed  to  be  a  bachelor  and  unmarried.  This  proof  was 
given  by  persons  who  wore  his  friends  and  acquaintances, 
but  who  knew  nothing  of  the  i)laintiff,  were  unconscious 
of  her  existence,  and  In  total  ignorance  of  her  cohabita- 
tion with  tho  decedent.  The  repute  thus  proven  was  not 
tho  product  of  the  cohabitation,  and  did  not  tend  to  ex- 
plain it,  or  solve  its  character.  It  could  not  by  possibil- 
ity bear  upon  it.  It  was  not  its  shadow,  for  it  cast 
none  into  the  locality  where  these  witnesses  were.  It  was 
the  shadow  of  a  ditferent  and  distant  fact  which  in  itself 
was  not  ambiguous,  and  needed  no  explanation  to  relieve 
its  character  of  doubt. 

That  the  decedent  lived  a  single  life  without  presence 
or  appearance  of  wife  or  daughter,  at  his  rooms  when 
boarcilng  with  hissfster.  was  a  fact  properly  proved,  and 
clearly  admissible.  But  that  among  those  who  thus  saw 
him,  and  before  whom  nothing  had  occurred  to  raise  the 
question,  he  was  reputed  to  be  unmarried,  was  pure  hear- 
say, explaining  nothing  since  there  was  nothing  to  be 
explained.  Tho  life  of  John  Baker,  in  Macdoucral  Street, 
was  ambiguous  in  tho  sense  that  it  niight  indicate  an  il- 
licit intercourse  or  a  matrimonial  connection.  To  ascer- 
tain which,  the  shadow  it  cast  upon  surroundiug  society 
could  bo  examined  and  studied  usefully  for  the  solution 
of  the  doubt.  The  life  of  Jacob  Ba<lger,  in  Joralemon 
Street,  was  not  ambiguous  at  all,  and  needed  no  help  to 
solve  its  character.  It  is  indeed  said  that  the  purpose  was 
to  show  a  divided  ropute,  and  so  contradict  the  reputa- 
tion of  marriage  which,  to  be  effective,  must  be  general. 
But  tlie  general  ropute  proved,  and  that  required  to  be 
shown,  does  not  and  cannot  fo  beyond  tho  range  of 
knowledge  of  tho  cobabitatioir.  If  within  that  range 
there  is  division  an  to  the  chanicter  of  the  ~  fact«  the  di- 
vided repute  merelv  continues  tho  ambiguity  and  deter- 
mines nothing. 

Ill  dat/ton  V.  Warden,  4  N.  Y.  230,  the  divided  repute 
was  of  a  marriage  among  some  friends,  and  a  disrepu- 
table connoction'ainong  others;  thus  negativing  ageneral 
ropute  of  connubial  interccmrse  among  those  having 
knowle<1go  of  tlie  cohabitation.  In  Oommonweatth  v. 
Stump,  &\  Penn.  St.  135,  the  roi>utatioii  shown  relate<l  to 
the  parties  and  their  associaticm,  and  was  that  they  were 
not  niarrio<l.  In  VincetU^s  Appcnt,  60  Penn.  St.  228,  the 
huslKUid  lived  two  livos  as  hero,  and  his  repute  asa  bach- 
elor among  those  who  knew  him  by  his  true  name  was 
provo<i,  but  no  question  was  raised  over  it,  and  it  was 
not  allowed  to  prevail  as  against  the  general  ropute  of 
marriage  in  the  locality  whero  both  parties  lived.  It  was 
troated  as  utterly  ineffective  to  produce  a  divided  reputa- 
tion. In  Lji/le  V.  BUwood,  10  Eq.  Cas.  98,  the  ropute  was 
divided,  and  that  of  marriage  auowc<l  to  prevail,  but  it 
was  among  those  cognizjint  of  the  cohabitation  and  hav- 
ing roferonoeto  it  as  a  fact  to  be  explained.  We  have 
been  able  to  find  no  case  whore  such  evidence  as  was  here 
given,  upon  its  admissibility  being  challenged  by  ob- 
jection, has  been  held  comi>etent.  The  evidence  of  repu- 
tation, when  admitted,  is  an  exception  to  general  rules. 
It  should  never  be  allowed  to  stray  beyond  some  useful 
or  necessary  puriKise.  In  its  appiication  to  cases  of  pcnli- 
groe  it  is  Justified  by  the  dlfhcuities  of  proof,  and  con- 
fined generally  to  the  family  and  relatives  whose  knowl- 
edge is  assumed,  and  who  have  spoken  before  a  contro- 
versy arisen.  In  its  applicaton  to  the  fact  of  marrisgo  it 
is  more  than  more  hesrsay.  It  involves  and  is  made  up 
of  social  conduct  and.  recognition  giving  character  to  an 
admitted  and  unconcealea  cohabitation.  But  in  its  ap- 
plication to  a  man  living  in  appearance  a  single  life,  it 
ada^  nothing  to  that  fact,  it  creates  no  fhrther  contradic- 
tion to  an  intercourse  carried  on  elsewhere  under  the  ap- 
pesrance  of  matrimony,  and  throws  no  additional  light 
upon  it.  It  amounts  to  bare  hearsay,  and  the  unsworn 
oeclarations  of  persons  knowing  nothing  of  the  facts  in 
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ooDtroveray.  In  the  present  case  twenty-three  different 
witnesses  were  allowed  to  testify  to  the  reputation  of  the 
decedent  as  a  bachelor,  not  one  of  whom  before  his 
death,  had  seen  or  heard  of  the  plaintiff,  or  Icnowu  of  her 
connection  with  him.  We  do  not  think  tliis  evidence 
was  admissible.  Its  very  volume  and  frequency  indi- 
cates the  dangerous  effect  it  may  have  produced  upon 
the  mind  of  tiie  court,  and  we  cannot  disregard  the 
error. 

We  think  also  that  the  letter  offered  in  evidence,  the 
body  of  which  was  in  tlie  handwriting  of  the  decedent, 
and  which  was  signed  by  the  plaintiff  as  Mrs.  Mary 
Baker,  and  addressed  to  lier  nephew,  was  improporly  ex- 
cluded. That  the  decedent  wrote  the  body  of  the  letter, 
and  was  at  least  assenting  to  its  transmission,  is  not  de- 
nied.   Although  signed  by  her  it  was  their  joint  act.    It 

re 
from 


awaiting  him,  and  that  his  mother  called  on  a  previous 
day  ;  and  Its  signature  whs  a  representation  l)y  the  wo- 
man signing  that  she  was  a  married  woman  passing  by 
the  name  of  Baker.  The.  Dyaart  Peei^age  Appeal,  H.  of 
L.  Cas.  part  4,  p.  512.  The  nephew  swears  that  decedent 
afterwards  asked  him  if  he  received  the  letter,  and  that 
he  called  and  obtained  the  promised  present.  Here  was  an 
act  which  tended  to  characterize  the  existing  relation 
and  indicated  in  many  ways  its  connubial  character. 
The  use  of  the  plural  '*we*'  without  unnecessary  explan- 
ation, and  assuming  that  it  would  be  perfectly  under- 
stood, is  one  such  fact.  If  the  connection  was  unhal- 
lowed and  disgraceful,  would  the  parties  to  it  be  likely 
to  invite  a  newly  married  couple,  beginning  in  their 
youth  a  life' of  virtue,  to  a  scene  of  concubinage  and 
lechery?  And  if  they  were  shameless  enough  for  *  that, 
would  they  have  called  the  person  addressed  nephew, 
and  sent  the  letter  with  a  distinct  assertion  of  marriage 
in  its  sija^nature?  It  seem^  to  us,  as  we  read  It,  to  indicate 
a  conscious  innocence  in  the  relation  of  the  parties  send- 
ing it,  and  an  entire  confidence  that  the  nephew  already 
so  understood  its  character.  It  was  a  joint  act,  oo(*urring 
during  the  cohabitation,  calculated  to  reflect  light  upon 
its  character,  and  clearly  admisaable  as  a  part  of  the  res 
geita.    We  think  it  was  error  to  exclude  it. 

A  further  question  arose  over  the  evidence  of  a  witness 
sought  to  be  contradicted.    One  Whitbeck,  called  on  be- 
half of  the  plaintiff,  testified  to  a  conversation  with  dece- 
dent when  living  in  Bainbridge  Street,  and  when  they 
were  sitting  on  the  front  piazza,  in  which  the  latter  said 
he  was  a  married  man  once,  when  he  was  a  young  man. 
The  witness  was  cross-examined  as  to  this  conversation 
and  then  dismissed.    At  a  subsequent  stage  of  the  trial 
he  was  recalled  by  the  plaintiff  and  testified  only  to  the 
date  of  his  residence  in  Bainbridge  Street,  to  the  fact  that 
Almira  Badger  lived  there  as  his  tenant,  and  that  Jacob 
Badger  did  not  reside  there  or  stay  there  mt  night.     On 
cross-examination  he  was  asked  by  defendant's  countel 
whether  on  an  occasion  when  they  were  moving  furni- 
ture he  did  not  ask  decedent,  in  the  presence  of  Almira, 
whether  he  was  married,  to  which  he  replied,  "No,  sir; 
I  am  a  bachelor.*'    The  witness  denied  any  such  conver- 
sation.   Later  in  the  trial  Almira  Badger  was  called  to 
testify  to  this  conversation.     Objection  was  interposed 
on  behalf  of  plaintiff.    The  court  admitted  the  eviaence, 
*'to  contradict  Whitbeck  and  not  asm  declaration  of  de- 
ceased."   The  limitation  of  the  court  seems  to  concede 
that  the  declarations  Qf  decedent  were  incompetent  as 
such  in  behalf  of    the   defendants.     While  it   is  now 
claimed  that  they  were  admissible  as  part  ot  the  reageaUe, 
it  is  quite  evident  that  the  ruling  mt  toe  trial  went  on  a 
different  sround.    In  Van  Tuyl  v.  Van  Tuj/L  57  Barb.  241/ 
it  was  held  that  the  declarations  of  Taylor,  made  in 
promiscuous  conversations,  having  no  reference  to  Mrs. 
i^ylor,  that  he  was  hot  a  married  man,  were  properly 
excluded ;  that  they  did  not  refer  to  her  status,  andT  con- 
stituted no  part  of  the  rea  geatOB.     This  Is  m  somewhmt 
narrower  statement  of  the  rule  than  that  given  by  the 
chancellor  in  Tayior*a  Goae,  9  Paige,  614.     But  the  case 
here  is  different  from  both.    It  resembles  the  former  in 
the  peculiar  £act  of  two  lives  running  parallel  with  each 
other,  and  tending  tp  contradictory  ibjerences.     Taylor 
seemed  to  be  a  married  man  at  Hanem.  where  he  dwelt 
with  a  woman  whpm  he  recognized  as  nls  wife,  and  ap- 
peared to  be  a  bachelor  at  Rye,  where  he  lived  with  nls 
own  immediate  relmtivefc.    His  dedarmtions  at  the  latter 
place  were  excluded.  Without  determining  the  propriety 
of  that  ruling,  there  is  in  the  present  came  an  additional 


fact  of  very  great  importance  in  its  bearing  on  the  ques- 
tion of  evidence.    Th^  plaintiff  proved  a  long  cohabita- 
tion, matrimonial  and  respectable  in  its  character,  and 
relied  upon  the  inforonce  uf  marriage  to  be  drawn  from 
it.    To  rebut  that  inference  and  weaken  its  force  the  de- 
fendants proved  a  parallel  life  wearing  the  appearance  of 
celebacy.      To  modify  that  fact,  and  breaK  its  force  ts 
founding  a  counter  Inference,  the  plaintiff  proved  the 
doclanitions  of  dooedent  that  ho  had  been  a  married  man, 
but  it  would  not  do  to  lot  "the  women,"  meaning  tlie 
reUtives  with  whom  he  was  living,  know  it.    This  state- 
ment tended  to  explain  consistently  with  an  existinff 
nmrringe  the  silence  of  the  decedent  to  his  relatives,  and 
to  take  away  the  natural  ill  Terence  to  which  his  life  as  a 
single  man  led.    And  tnus  the  meaning  of  that  life  was 
challenged.    The  defendants  then  sougnt  to  restore  the 
inference  by  sliowing  the  declarations  of  decedent  to  tbe 
same  witness  that  lie  was  unmarried.    No  objection  wts 
made  to  the  effort  by  the  plaintiff,  but  it  failed  by  reason 
of  the  denial  of  the  witness.     Then  Almira  Badger  was 
called  and    the   declaration    of   decedent   to    Whitbeck 
pmved  by  her.    At  this  point  an  objection  was  inter- 
posed, but  general,  and  assigning  no  sp»H*iAc  ground. 
The  declaration  was  certainly  relevant  and  material.   It 
tended  to  restore  to  the  dofeiidniits  the  benefit  of  the  in- 
ference to  be  derived  from  the  de<;edent's  bachelor  life, 
as  against  the  effect  of  the  declarations  proved  by  plain- 
tiff.   It  bore,  therefore,  in  the  end  upon  the  main  issue, 
and  (cannot  be  treated  as  a  collateral  matter  mnd  imma- 
terial so  as  to  prevent  contradiction,  and  make  the  an- 
swer (toncliisive.    Being  evidence  relevant  and  material, 
it  was  admi5isible  unless  some  rule  of  law  excluded  iL 
PUttner  v.  Plains,  78  N.  Y.  90.     The  objection  taken  at 
the  trial  pointed  out  none.    On  the  argument  here,  two 
only  are  stated.    These  are  that  defbiidants  were  bound 
by  Whitbetjk*}!  answer,  which  would  have  been  true  if 
the  subject  of  inquiry  had  been  collateral  instead  of  hear- 
ing, as  we  have  seen,  upon  the  precise  issue  involved; 
and  that  Almira  was  an  interested  party  and  could  not 
testify  to  a  personal  transaction  between  herself  and  de- 
ceased,    rt  WHS  not  su<*h.    There  was  no  transaction  or 
conversation  b  tween  her  and  decedent.  She  was  m  erely 
a  listener  to  one  between  him  and  the  witness.    Oar^  v. 
White,  59  N.  Y.  $$6 ;  HUfiebrandt  v.  Qrawford,  65  lb.  107. 
We  cannot  say,  tlien,  that  error  wascommittM  in  the  rs- 
ception  of  this  evidence,  in  view  of  the  course  of  the  trial 
and  the  character  of  the  objections  taken.     Underlviog 
the  whole  subject  are  grave  questions  as  to  what.  In  a 
case  like  the  present,  constitutes  the  rea  geaUa,  mnd  the 
limitations  which  properly  attach  to  declmrations  offered 
on  that  ground,  which  we  do  not  undertake  to  deterDiine 
since  they  were  not  sufficiently  raised. 
Judgment  reueraed. 


#■• » 


COLORADO. 


{£kq)reme  Cburt,) 


Palvbb  v.  Rat  kt  al.  and  this  Cmr  of  Dranr 

1.  Taxatioiir^Aaaeaainent'^idewaUka^BmineMtDtmain, 
— There  is  but  onamode  of  taxmtion  provided  in  the  con- 
stitution of  Colorado.  This  mode  requires  that  mil  tmxes 
must  be  ** uniform  upon  the  same  class  of  subjects  with- 
in the  territorial  limits  of  authority  levying  tbe  tax," 
and  assessed  upon  all  property  according  to  tts  Joat  val- 
uation. 

Assessments  upon  mbuttlns  p»roperty  to  defimy  tbe  costs 
of  making  sidewalks  are  a  form  of  taxation.  Street  im- 
provements, being  mainly  for  the  public  benfit,  it  would 
contravene  the  rule  of  uniformitv  as  well  as  that  of  valu- 
mtion,  to  impose  the  whole  burden,  or  mn  nnequml  por- 
tion of  it,  upon  pmrt  only  -of  the  smme  olaaa  of  sulqeota 
within  the  territoriml  limits  of  the  muthority  levying  tlie 
tmx."  Hnnce,  neither  under  the  tmxing  power,  nor  under 
the  right  of  eminent  dommin,  omn  the  cost  of  "»»ir<wt 
sidewmlks  be  assessed  against  mbutting  property. 

2.  Ftdiee  Pfnoer—Sidewalka.'-Thoueh  tbe  malborltv  to 
regulmte  the  relative  rights,  privilegee  and  duties  of  io- 
dividuals  in  sodetv  in  respect  to  property  or  boalneM  Is 
m  mere  police  regulation,  yet  it  may  mssume  the  form  of 
tmxmtion,  mnd,  under  the  police  powers  of  munlolpmleor- 
pormtions,  the  owners  of  sdjaoent  lots  may  be  required, 
mt  their  own  expense,  to  construct  BidewmUcmi  mnd  the 
cost  thereof  mmy  be  mmde  m  lien  upon  euob  mbatUag  loti 
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0fito  h^aw  JofirnaL 


COLUMBUS,  OHIO, 


JULY  6,  1882. 


The  Supremo  Court  Irwt  Saturday  morning, 
adjourned  until  September  25th,  next. 

Chief  Justice  Okey  will  remain  in  Columbus  for 
the  present;  Judge  Mcllvaine  will  go  to  New 
Mexico;  Judge  White  will  spend  part  of  the 
summer  among  the  Lake  Erie  Islands; 
Judge  Longworth  will  go  to  Lake  George  and 
the  Adirondack  Mountains,  and  Judge  Johmon 
for  the  present  will  remain  at  his  homo  in  Iron- 
ton. 

Dwight  Crowel,  Clerk  of  the  Court  is  still  con- 
fined to  his  home  in  Ashtabula  County,  where 
lie  haa  boon  a  sufferer  for  nearly  three  months. 
We  are  glad  to  know  ho  is  improving. 

Law  Libratian,  Mr.  Frank  N.  Beebe  will  prob- 
ably spend  the  heated  term  among  his  possess, 
ions  in  northern  Michigan.  Assistant  Libra- 
rian, Mr.  James  Bell,  will  spend  his  summer  va- 
cation in  camp  with  the  Governor's  Guard  at 
D'jer  Park. 

Deputy  Clerk,  Orange  Frazer,  will  spend  his 
summer  vacation  in  his  canoo  among  the  Thous- 
and Islands.  Sub-Deputy,  W.  W.  Sharpc,  will 
remain  in  charge  of  the  clerk's  office. 


CORRESPONDENCE. 


Editors  Ohio  Law  Journal  : 

A  proceeding  before  a  Justice  of  the  Peace,  the 
other  day  in  our  city,  revealed  an  opinion  on 
the  part  of  said  Justice — and  some  investigation 
warrants  the  assertion  that  the  opinion  is  not 
limited  to  him  alone,  but  is  held  and  exercised 
by  others  in  his  position  and  endorsed  by  not  a 
few  attorneys — that  an  adjournment  of  a  trial 
in  forcible  detainer  is  entirely  discretionary 
with  the  Justice,  provided  the  adjournment  or 
aggregate  of  adjournments  do  not  exceed  eight 
days. 

The  facts  will  afford  a  better  understanding 
of  the  legal  proposition.  Summons  in  forcible 
detainer  was  returnable  Monday,  June  12th, 
1882,  at  10  A.  M.,  parties  appeared  by  attorney 
and  continuance  had  by  consent  of  parties  at 
request  of  defendant.  Friday,  June  16th,  1882,  at 
same  hour,  again  partiea  appeared  by  attorney, 
defendant  not  present  in  person,  and  defendant's 
attorney  asked  a  further  adjournment — (be  re- 


mainder of  the  eight  days  mentioned  in  Sec. 
6606,  Rev.  Stat. — upon  the  ground  of  absence  of 
the  "regular  attorney  in  the  case ,"  "absence  of 
the  defendant,"  and  "not  ready  for  trial."  Plain- 
tiff objected  to  adjournment  and  insisted  upon 
trial.  No  affidavit  offered,  witness  sworn  or 
other  showing  made  for  continuance,  nor  was 
a  jury  required,  or  the  Justice  actually  engaged 
in  other  oflicial  business.  The  Justice  granted 
the  adjournment  until  Monday,  June  19th,  1882, 
the  entire  eight  days,  basing  his  authority  upon 
discretion  and  Sec.  6606  Rev.  Stat.  Was  the 
magistrate's  conduct  authorized  by  law?  We 
think  not. 

His  authority  can  be  found  in  neither  of  the 
sources  he  mentioned. 

A  Justice  of  the  Peace's  power  is  purely  statu- 
tory, defined  and  limited  by  positive  law. 
Harding  u.  Trustees,  3.  Ohio  546,  549.  Davis  v. 
Bartlett,  ct  al,  .12,  0.  S.  530,  534,  and  the  primary 
meaning  of  the  word  discretion  as  defined  in  the 
books  is  "the  decision  of  what  is  equitable,  ju- 
dicious, or  right  in  view  of  and  guided  by  the 
circumstances  of  the  case  and  the  wisdom  of  the 
magistrate,  unfettered  by  specific  rules  of  positive 
law." 

Where  the  manner  of  exercising  a  power  or 
jurisdiction  conferred  upon  a  Justice  of  the 
Peace  is  prescribed  and  limited  by  statue,  it 
must  be  confined  to  those  limits,  and  cannot  be 
exercised  in  any  other  mode,  i.  e.  the  trial  mag- 
istrate can  ejcercise  ho  discretion  where  his  du- 
ties are  pointed  out.  McCleary  v.  McLain,  2, 
0,  S.  368. 

The  Legislature  has  undertaken  to  define  the 
duties  of  Justices  upon  the  subject  of  adjourn- 
ments. Sec.  C534,  Rev.  Stat.,  provides  for  ad- 
journments without  the  consent  of  either  party 
and  gives  to  the  Justice  a  limited  choice  in  three 
classes  of  cases,  only  upon  the  transpiring  of 
either  of  two  events,  viz.  "if  a  jury  be  required," 
or  "if  the  Justice  be  actually  engaged  in  other 
official  business;"  if  either  of  these  events  occur 
upon  the  return  day,  then  the  maximum  length 
of  adjournment  is  fixed  by :  1.  That  the  defend- 
ant is  not  a  resident  of  the  County.  2.  That  he 
is  in  attendance  under  arrest.  In  these  two 
classes  the  adjournment  is  limited  to  forty-eight 
hours.  And  3.  All  other  cases  are  classified  to- 
gether and  the  time  limited  to  eight  days,  and 
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it  must  be  bom  in  mind  that  this  power  to  ad- 
journ where  the  parties  do  not  consent  can  only 
be  exercised  either  when  time  is  required  to  ob- 
tain a  jary,  or  the  Justice  is  at  the  time  other- 
wise officially  engaged. 

See's.  6536  and  6536,  Rev.  Stat,  provides  for 
adjournments  by  either  party  without  the 
consent  of  the  other,  and  in  which  the  Justice 
has  no  choice  or  discretion  whatever. 

From  the  foregoing  we  must  conclude  that 
the  Justice  can  legally  grant  an  adjournment 
against  the  objection  of  either  party  for  no  length 
of  time  whatever,  except  as  follows:  1.  Jury 
requilred.  2.  Justice  engaged  in  other  facial 
business.  8.  Upon  the  sworn  statement  of  the 
party  asking  it,  if  required  by  the  adverse  party. 
And  that  Sec.  6606  Rev.  Stat,  extends  no  addi- 
tional power  or  discretion  to  the  Justice,  but  is 
simply  a  limitation  upon  See's.  6535  and  6536, 
that  when  the  showing  has  been  made  under 
oath  for  continuance  as  provided  by  those  Sec- 
tions, the  adjournment  shall  be  for  the  time 
mentioned  therein,  provided  the  action  be  not 
forcible  entry  and  detention,  but  if  so.  Sec.  6606 
steps  in  and  says  only  eight  days  and  not  for 
thirty  or  ninety  days,  unless  you  give  an  under- 
taking for  accruing  rent. 

The  opinion  of  the  Justice  would  make  Sec. 
6606  modifySec's.  6585—6  and  repeal  Sec.  6584 
at  least  as.to  actions  of  forcible  detainer,  which 
is  scarcely  possible,  the  sections  were  all  enacted 
at  the  same  Session  of  the  Legislature  in  1853, 
and  are  harmonious. 

T.  H.  R. 
Columbus,  O.^  19th  June,  '82. 

[If  our  correspondent  would  attempt  to  seek  a 
Justification  for  .the  multifarious  and  bewilder- 
ing orders  and  decisions  of  Justices  of  the  Peace, 
we  fear  he  would  lose  both  heart  and  mind  and 
in  the  end  meet  with  the  inevitable — utter  fail- 
ure.— Eds.  Law  Journal.] 
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MUTUAL  LIFE  ASSOCIATIONS. 


SUPREME  COURT  OF  OHIO. 


The  State  of  Ohio,  ex  rel.,  The  Attorney 

Gbnbbal. 


V. 


The  Standard  Life  Association  of  America. 


1.    Corporations  organized  under  the  laws  of 
Ohio,  are  of  two  classes ;    1st.    Those  organized 


for  profit,  which  must  have  a  capital  stock 
owned  by  stockholders.  2iid.  Thone  organized 
for  purposes  other  than  for  profit,  consisting  of 
memoers  af<sociated  together  for  a  lawful  pur- 
pose. To  the  second  class  belong  corporations 
formed  under  the  provisions  of  Section  3630  of 
the  Revised  Statutes  for  the  mutual  protection 
and  relief  of  its  members,  and  for  the  |)ayment 
of  stipulated  sums  of  money  to  the  family  or 
heirs  of  deceased  members. 

2.  Corporations  formed  for  this  purpose, 
though  not  subject  to  the  provisions  of  Chap. 
10,  Title  II  of  the  Revised  Statutes,  relating  to 
Life  Insurance  Companies,  on  the  mutual  or 
stock  plan,  are  subject  to  idl  the  general  proviso 
ions  of  Chap.  1  Title  II,  which  apply  to  corpo- 
rations formed  for  purposes  other  than  profit. 

3.  After  such .  a  company  or  association  has 
been  organized  and  incorporated,  the  members 
thereof  are  those  mutualty  engaged  in  promoting 
the  purposes  of  the  organization,  ana  who,  by 
virtue  of  their  relation  to  the  corporation  aro 
entitled  to  the  mutual  protection  and  relief  pro- 
vided, or  whose  family  or  heirs  are,  in  case  of 
his  death,  entitled  to  the  specific  relief  provided 
for  them. 

4.  The  members  of  such  a  corporation  are  the 
elective  and  controlling  body,  authorized  to  elect 
trustees  and  prescribe!  regulations  for.  the  gov- 
ernment of  the  same,  not  inconsistent'  with  the 
laws  of  the  State.  Neither  the  incorporators  nor 
the  trustees  first  elected  are  authorized  to  adopt 
a  by-*law  or  regulation  providing  that  they  shall 
hold  office  during  life,  and  in  ca^  of  vodincy,  to 
fill  the  same  by  appointment. 

6.  Trustees  are  charged  with  the  duty  of 
faithfully  executing  the  trust  which  the  law  and 
regulations  impose  on  them.  Thev  are  entitled 
to  a  reasonable  compensation  for  the  acrvSce  ren- 
dered; but  any  plan  or  scheme  by  which  money 
is  collected  from  members  by  assessment  or  oth- 
erwise, with  a  view  to  their  individual  profit, 
and  beyond  what  is  necessarjr  to  defray  the  rea- 
sonable expenses  of  executing  the  trust,  is  a 
breach  of  trust. 

6.  A  certificate  of  membership  in  such  a  cor- 
poration by  which  the  member  in  consideratioa 
of  his  payment  ct  a  membership  fee,  annual  duos 
and  a  pro  rata  assessment  with  his  fellow  mem- 
bers to  pay  a  sum  of  money  to  the  family  or 
heirs  of^a  deceased  member^  in  consideration  of 
which  the  association  at  his  death  stipulates  to 
pay  to  his  family  or  heirs  a  sum  of  money,  grad- 
uated by  the  number  of  members  in  his  clats,  is 
a  contract  of  life  insurance. 

7.  Such  a  contract  of  insurance  to  pay  in  case 
of  a  member's  death  **to  himself  or  assignees^ 
''to  his  estate,"  *'to  his  executors  or  administra- 
tor," or  to  any  person,  whether  a  relation  or  not, 
who  is  not  of  his  family  or  heirs,  is  against  pub- 
lic policy,  and  void. 

Quo  warranto. 

The  object  Of  this  action  is,  to  oust  the  defend- 
ant, a  corporation  organized  under  section  3690 
df  the  Revised  Statutes,  from  its  franchise  to  do 
business,  as  an  insurance  company,  on  the  oo- 
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operative  or  oflsessment  plan  as  authorized  by 
said  section.  The  ground  alleged  is,  misuse 
of  its  corporate  privileges,  ana  the  exercise 
of  rights  and  privileges  not  conferred  by  law. 
Among  other  things  it  is  specified  as  grounds 
for  the  judgment  of  ouster,  that  this  com- 
pany has  issued  certificates  of  membership  for 
the  payment  of  stijuilated  sums  of  money  for 
memDcrs'  benefit,  instead  of  the  benefit  of  his 
family  or  heirs,  op  the  law  authorizes;  that  it 
has  issued  such  certificates  to  very  aged  and  In- 
firm persons  without  regard  to  their  prospects 
of  life ;  that  it  has  issued  them  for  the  nenefit  of 
cousins,  sons-in-law,  and  otlier  relatives  who  are 
not  of  the  family  or  heirs  of  such  member :  that 
it  has  delayed  the  approval  of  proofs  of  death, 
and  makine  the  jiroper  assessments  to  pav  in 
case  of  dcatn :  -and  that  it  has  treated  others 
than  tlio  family  or  heirs  as  beneficiaries,  making 
assessments  against  them,  and  looking  to  them, 
and  not  to  tlic  members,  for  payment.  The 
answer  puts  in  issue  these  allegations,  and  avers 
that  the  defendant  is  doing  a  business  authorized 
by  law,  upon  the  following  plan  : 
'*^The  Standaid  Life  Association  of  America, 
having  been  duly  organized  under  the  string- 
ent laws  c/  Ohio,  invites  special  attention  to  the 
following  plan  of  insurance: 

DIVISIONS. 

There  are  four  separate  and  distinct  divisions, 
and  two  classes  in  each  division,  one  insuring 
for  $2,000  and  one  for  $3,000  each,  on  a  basis 
of  one  tiiousand  members,  aiid  the  return  of  all 
:i8sc8smcnt8  paid  up  to  the  time  the  certificate 
becomes  a  claim.  Not  more  than  $6,000  will  be 
issued  on  any  one  life,  and  to  secure  this  amount 
two  applications  Will  be  required. 

MEDICAL  KXAMINATION. 

Applicants  for  membership  in  the  preferred 
division  will  be  required  to  paaS  as  thorough 
medical  examination  by  some  competent  physi- 
cian, and  none  but  good  risks  will  bo  accepted 
under  any  circumstances.  All  applications 
must  be  signed  by  the  applicant. endorsed  by  the 
agent,  and  will  undergo  a  careful  examination 
by  tiie  medical  director. 

MBllBEBSHit*  FBB. 

The  membership  fee,  as  per  table  of  rates,  is 
paid  but  once,- and  must  accompany  the  appli- 
cation, and  will  be  returned  if  the  applicant  is 
rejected. 

ASSESSMBNT  FQIi  SiCPBNSBS. 

An  n9sessm(^nt  for  expenses,  not.  to  exceed 
amount  named  in  table  of  rates,  will  be  made 
annually,  on  the  first  day  of  January  or  July,  as 
indicated  by  the  certificate  of  membership. 

ASSBSSHENTS. 

Upon  tlio  death  of  a  member,  the  surviving 
members  in  his  class,  whose  certificates  are  in 
forci)  at  date  t>f  such  death,  will  be  required  to^ 
pay  an  assessment,  as  per  table  rates,  which 
remains  the  same  through  life. 
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The  Association  daiims  the  right  to  do  busi- 
ness on  this  plan,  and  denies  that  it  has  inift- 
used  its  corporate  power  in  any  of  the  particulars 
named. 

The  fiicts  developed  by  the  evideooe.on.  the 
hearing  and  from  thebook^of  the  company,  so 
far  as  necessary  to  be  stated,  will  be  found  in 
the  opinion  in  conn^tion  with  the  several 
points  considered. 

Johnson,  J. 

1.  This  assocUtion  was  incorporated  SepAem* 
ber  1, 1880.  The  reoord  of  th^  company  Stoirn 
that  seven  persons,  to  wit :  D.  R.  Johnson,  W.  B. 
Carter,  J.  B.  Netscher,  Jerry  Shank,  Geo.  W, 
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Colft,  8.  W,  Andorson  and  Jolin  F.  Wood,  mot  on 
that  day  in  Mansiicld  for  tho  purposo,  as  is  stated, 
of  organizing  an  association  '*to  furnish  mutual 

Srotection  and  relief  to  its  members,"  under  Sec. 
630  of  the  Revised  Statutes.  Mr.  Anderson 
was  made  chairman  of  the  meeting,  and  ho 
thereupon  presented  a  plan  of  operations,  which 
was  unanimously  adopted. 

What  that  plan  was  does  not  appear  from  the 
record  of  the  company,  but  is  subsequently  dis- 
closed in  the  proceedings  and  arts  bt  the  juy^oci- 
ation. 

At  the  game  meeting,  those  present,  drew  up, 
and  five  of  them  executed,  Articles  of  Incorpora- 
tion, which  were  subsequently  authenticated 
and  filed  with  tho  Secretary  "of  State,  under 
which  they  became  a  body  oorporato. 

Before  adjourning  and  of  course  before  they 
had  become  incorporated,  these  seven  ]>ersons, 
proceeded  to  elect  themselves  "officers  and 
trustees"  of  the  association  for  one  Year,  giving 
to  each,  an  office,  and  also  appointed  an  Execu- 
tive Committee  from  among  themselves. 

It  appears  that  by-laws,  were  also  adopted, 
but  the  record  of  the  trustees  is  silent  as  to  their 
provisions. 

This  record  and  the  books  of  the  association 
show  they  proceeded  to  transact  business  as  a 
corporation  soon  after. 

The  certificate  of  incorporation  after  stating 
tho  name  and  place  of  business,  states  the  pur- 
poso of  the  association  to  be  "to  receive  inoney, 
either  by.  voluntary  donation,  or  contribution,  or 
to  collect  the  same  bv  assessment  of  its  members, 
and  to  distribute  and  appropriate  the  same  to 
the  families  or  heirs  af  its  deceased  members,  in 
such  manner  as  may  be  pre6cribe<l  by  tlie  rules 
and  regulations  of  tne  association,  not  inconsist- 
ent with  the  laws  of  Ohio,. and  so  as  to  carry  out 
the  objects  and  purposes  of  tho  association  as 
above  expressed."  The  Section  of  the  Revised 
Statutes  authorizing  such  a  corporation  is  as 
follows : 

"Sec.  3630.  A  company  or  association  may  be 
organized  for  the  mutual  protection  and  relief 
of  its  members,  and  for  the  payment  of  stipu- 
lated sums  of  money  to  the  families  or  heirs  of 
the  deceased  members  of  such  company  or  asso- 
ciation, and  may  receive  money,  eitiier  by  vol- 
untarv  donation  or  contribution,  or  collect  the 
same  by  assessment  on  its  members,  and  may 
distribute,  invest  and  appropriate  the  same  in 
such  manner  as  it  mry  deem  proper;  but  the 
aggregate  sum  stipulated  to  be  paid  to  the  fam- 
ily or  neirs  of  any  member  at  his  decease  shall 
in  no  case  exceed  seveix  tliousand  dollars,  nor 
shall  any  assessment  on  account- of  the  death  of 
any  member  be  made  asainst  any  surviving 
member  exceeding  one-fiftn  of  one  per  centum 
stipulated  to  be  paid  to  such  survivor  at  his  de- 
cease, and  such  association  shall  not  be  subject 
to  the  precedin]^  section  of  this  chapter." 

It  will  be  noticed  that  this  section  authorizes 
such  corporation  for  mutual  protection  and  re- 
lief of  its  members,  and  also  for  the  payment  of 
stipulated  sums  of  money  to  the  family  or  heirs 


of  deceased  members.  The  certificate  of  in- 
cor]K)ration  is  silent  as  to  furnishing  mutual 
protection  and  relief  to  members.  It  limits  tho 
scheme,  so  far  as  relief  is  concerned,  to  the  dis- 
tribution of  its  funds  to  the  family  or  heirs  of 
deceased  menibors.  It  does  not  purport,  thcro- 
fore,  to  affonl  any  relief  or  protection  to  its 
members,  but  only  to  provide  for  their  family 
or  heirs,  after  their  decease.  It  is  in  no  scn!»(' 
therefore,  according  to  the  charter,  a  mutual 
aid  association  to  members,  but  a  mutual  in- 
surance company,  of  members  for  the  benefit 
of  the  family  or  heirs  of  members.  It  has  issuo<l, 
what  are  termed  certificates  of  membership, 
but  the  real  nature  of  the  contract  is  that  uf 
insurance.  The  so-called  member  for  in  fact 
he  is  not  treated  as  a  member  of  the  corporate 
body,  contracts  to  pay  an  admission  fee  and 
annual  dues  of  specified  amounts,  and  a  statc<l 
assessment,  for  each  death  in  the  class  to  which 
he  belongs,  in  consideration  of  which,  the  com- 
pany agree  to  jiay  his  beneficiary  named,  tho 
assessment  collected,  (less  the  deductions  statcnl 
hereafter),  not  exceeain^  the  amount  of  insur- 
ance named  in  the  certificate  which  is  cither 
82,000,  or  $3,000. 

In  Commonwealth  v  Wetherbe  105  Mass.  149. 
it  was  held,  that  such  a  contract  was  one  of 
insurance,  whatever  bo  the  terms  of  payincnf 
of  the  consideration  by  the  assured,  or  tho 
mode  of  payment  of  the  sum  to  be  paid  in  tho 
event  of  losff,  and  although  the  object  of  tho 
insurer,  in  making  the  contract  is  benevolent 
and  not   speculative. 

It  was  further  held  in  that  case  that  it  was  none 
the  less  a  contract  of  mutual  insurance  because 
the  amount  to  be  paid  is  not  a  eross  sum,  but 
one  graduated  by  the  number  otmembers,  not 
because  a  portion  of  the  premiums  arc  to  Ijo 
paid,  upon  uncertain  periods  of  the  death  of 
members,  nor  because  in  case  of  non-payment  of 
assessments,  the  contract  provides  no  mode  of 
enforcing  payment  thereof,  but  merely  declares 
the  contract  forfeited. 

From  the  specific  term,  of  the  character,  as 
well  as  from  the  tenor  of  certificates  of  member- 
ship, the  contract  entered  into,  is  one  of  insur- 
ance, on  the  lives  of  members  and  not  one  for 
the  mutual  protection  and  relief  of  its  members. 

Whether  it  is  competent  to  become  a  corpora- 
tion for  that  single  purpose,  when  the  statute 
authorizes  such  corporations  for  the  double  pur- 
pose of  mutual  protection  and  i^elief  of  its  mem- 
ners,  and  also  for  life  insurance  for  the  benefit  of 
the  family  or  heirs  of  such  members,  is  a  ques- 
tion, we  need  not  now  stop  to  answer,  as  the  pe- 
tition admits  that  the  association  was  duly  in- 
corporated. 

Section  3630,  provides  however,  that  them 
corporations  shall  not  be  subject  to  the  preced- 
ing sections  of  the  chapter,  relating  o  life  in- 
surance companies  "on  the  mutual  or  stock 
plan"  (chap.  IQ  see's  3587  to  3(529  Rev.  Stat). 

This  leads  to  the  inquiry,  to  what  extent,  they 
are  regulated  by  law,  and  to  what  extent  sucn 
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associations  may   adoi>t    their    own    rules  and 
regulations  ? 

Though  not  subject  to  the  provisions  relating 
to  life  insurance  in  cliap.  10,  they  are  subject  to 
the  general  provisions  relating  to  corporations 
found  in  chanter  1  of  title  11  of  the  Revised 
Statutes.  That  cha[)ter  provides  for  two  classes 
of  corporations,  (1),  thase  for  nrofit  which  must 
have  a  capital  stock,  and  (2),  those  not  for  profit 
which  need  not  have  such  capital  stock. 

If  it  is  of  the  first  kind,  its  name  must  begin 
with  "The"  and  end  with  "Company"  and  in 
sucli  kind,  the  place  of  business  and  purjiose  for 
which  it  is  formed  must  be  stated  in  the  certif- 
icate;.   R.  S.  Sec.  3226. 

By  see.  3240  a  majority  of  the  subscribers  to 
tlio  articles  of  incorporation  of  a  corporation, 
otlier  than  for  profit,  may  elect  not  less  than  five 
trustees,  wlio  shall  hold  their  offices  till  the  next 
election,  or  until  their  successors  are  elected  and 
c|iialified.  In  the  ease  at  bar,  the  incori)oration 
I  locted  seven  trustees  for  one  vear. 

IJy  section  324G,  unless  the  regulations  other- 
wise ])rovide  the  annual  election  for  trustees  or 
direct(>Ts,(thi8  section  applies  as  will  to  corpora- 
tions not  for  profit  as  tnose  for  profit),  on  the 
first  Monday  in  January  of  each  year.  It 
further  contemplates,  that  the  elective  6ody  con- 
sists of  the  "members"  of  this  corporation  in 
those  not  for  profit,  and  the  "stoekholdei-s"  in 
tliose  for  profit. 

Section  3249  provides  that  every  corporation 
may  adopt  a  ccxle  of  regulations  for  its  govern- 
ment, not  inconsistent  with  the  laws  of  this 
state. 

Section  3250  authorizes  the  trustees,  or  direct- 
ora  of  a  corporation,  to  adopt  a  code  of  by-laws 
for  their  government,  not  inconsistent  with  the 
regulations  of  the  corporation,  or  the  constitu- 
tion and  laws  of  the  state,  and  may  change  them 
at  pleiisure;  but  section  3251,  requires  that  reg- 
ulations may  be  adopted  or  cnanged  by  the 
assent  in  writing  of  two-thirds  of  the  stockhold- 
ers or  if  there  is  no  capital  stock,  of  the  mem- 
bers, or  by  a-  majority  of  the  stockholders  or 
members  at  a  meeting  lieldT  for  that  purpose,  of 
which  due  notice  is  given. 

By  section  3252,  a  corporation,  by  its  regula- 
tions, when  no  other  provision  is  specially  made 
in  this  title  may  provide,  1st  for  the  time,  place, 
&c.  of  meetings;  2nd  the  number  of  stockholders 
or  membors,  to  make  a  quorum ;  3d  the  time  for 
the  election  of  trustees  or  directors ;  4th,  the 
duties  and  compensation  of  officers;  5th,  the  mode 
of  filling,  and  tenure  of  office  of  all  offices,  other 
tlum  trustees  or  directors;  and  6th  the  qualifica- 
tion of  members,  when  the  corporation  is  not  for 
profit. 

By  section  3261,  tlie  trustees  of  corporations, 
other  than  for  profit,  are  made  personally  liable 
for  all  debts  by  them  contracted. 

These  are  the  chief  provisions  of  the  statute, 
relating  to  corporations  other  than  for  profit. 

We  are  of  opinion ;  1st,  that  associations  in- 
corporated for  the  purpose  named  in  section 
o(>30,  arc  corporations  other  than   for  profit,  and 


hence  any  plan  or  scheme,  which  is  intended  to 
earn  profits  for  its  trustees,  managers  or  agents, 
is  in  violation  of  law. 

2nd.  That  the  members  of  such  a  corporation, 
and  not  the  incorporation  nor  the  first  board  of 
trustees,  elected  by  them,  are  the  elective  body. 
These  members'  and  not  the  trustees  or  incorpo- 
rators, are  authorized  to  elect  trustees,  and 
adopt  regulations  for  the  government  of  the 
corporation  in  the  transaction  of  its  business.. 
Hence  the  trustees  are  the  chosen  agents  of  the 
members.  They  have  no  authority  to  adopt  or 
alter  regulations,  nor  to  perscribe  their  terms  of 
office,  though  thev  may  make  by-laws  for  their 
goverment  and  cfiange  them  at  pleasure; 

The  fact  in  this  case  show,  that  this  associa- 
tion has  been  organized,  and  is  doing  business 
in  direct  violation  of  these  provisions  of  law. 

1st.  The  members  of  the  corporation  have  had 
no  voice  in  the  election  of  trustees  or  in  the 
management  of  its  affairs.  The  incorporators  at 
at  the  first  meeting  to  organize  elected  them- 
selves trustees  for  one  year.  At  the  end  of  that 
year  these  same  trustees  re-elected  themselves. 
The  meeting  as  the  record  shows  was  the  annual 
meeting  of  the  trustees,  and  all  being  present. 
On  the  25th  of  January,  1882,  they  aoopted  a 
new  code  of :  "By-Laws  Rules  and  Regulations" 
by  which  they  provided,  that  they  should  hold 
office  durvMj  lije^  and  in  case  of  vacancy  by  death 
or  resignation,  or  removal  for  good  cause,  which 
could  be  done  by  a  majority  vote,  such  vacancy 
should  be  filed  by  the  remaining  trustees. 
Thus  they  arrogated' to  themselves  all  authority. 
They  made  regulations,  and  conducted  the  whole 
business,  on  the  theory  that  the  members  had 
no  voice.  They  were  under  no  oblagations  to 
become  merribers,  and  ndost  of  them  were  not. 
They  thus  became  a  perpetual  body  invested 
with  all  the  rights,  franchises  and  powers, which 
the  statute  vested  in  the  members. 

II.  The  plan  upon  which  the  business  has 
been  done,  was  to  make  money  for  these  trustees 
and  their  agents. 

These  self-constituted  trustees^  clothed  them- 
selves with  supreme  and  perpetual  power,  and 
then  proceeded  to  manage  their  self  imposed 
trust  for  their  own  interest,  and  at  the  expense 
of  their  over  confiding  members  or  their  specula- 
tive beneficiaries.  I  am  aware  this  is  a  serious 
charge,  but  it  is  not  made  without  the  most  con- 
vincing evidence,  taken  from  the  books  and 
papers  of  the  company. 

The  statue  contemplates  the  organization  of 
associations  for  mutual  protection  and  relief  of 
members,  and  for  the  payment  of  stipulated 
sums  to  the  family  or  heirs  of  its  deceased  mem- 
bers. They  are  authorized  to  receive  donations 
and  voluntary  contributions  for  such  relief  and 
protection,  also  to  raise  by  assessment  of  its 
members  sums  of  money  to  be  appropriated  to 
the  family  or  heirs  of  a  deceased  member.  By 
the  table  of  rates  and  under  the  pretense  that 
they  were  providing  for  the  necessary  and 
reasonable  expenses  of  administering  the  trust, 
they  have  collected  from  the  so-called  member^ 
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by  asBessment  and  otherwise,  or  quite  as  often, 
from  some  beneficiary,  having  no  insurable  in- 
terest in  such  member,  but  who  is  induced  by 
speculation,  large  sums  of  mone^,  beyond  the 
amount  that  was  paid  to  the  family  or  heirs,  or 
that  is  required  to  pay  tho  expenses  of  the  trust. 
From  the  date  oif  organization,  September  1st, 
1880,  to  April  15th,  lw2,  the  association  receiv- 
ed tne  following  sums  from  members,  or  specu- 
lative beneficiaries : 

Admission  fees $11,829.26 

Annual  dues,  '^expense  fund  '•' 12,036.00 

Deatb  assessments  collected 75,928.05 

Weekly  benefit  fund 90.00 

Total  receipts , ...$99,882.31 

From  this  there  has  been  paid 
to  beneficiaries 29,289.56 

Add  assessments,  not  due,  to  be 
paid  beneficiaries 24;439.00 

Amount  of  assessments  returned 
to  members : 1,457.20 

Total  disbursed  to  members  and 
beneficiaries  out  of  assosfr- 
ments , ..$55,185.76 

Leaving  abalance  for  "expenses  " $44,696.55 

The  above  $99,882.81,  paid  by  members,  is  ex- 
clusive of  amounts  which  they  paid  to  agents 
as  adnaission  fees,  and  which  .they  retained  as 
commissions.  These  admission  or  membership 
fees,  as  appears  by  the  table  of  rates,  were  from 
$12.00  to  $25.00,  according  to  age  and  amount  of 
insurance.  From  a  statement  taken  from  the 
books  of  the  company,  it  appers  that  5,552  mem- 
bers have  been  admitted,  classified  thus: 

Preferred  IMvislon,  age  20  to  00,  |8,000  policy, 260 

iBt  C1A88  Hanurdons,  "  61  to  70,  2,000  "      801 

2d     "             "           "  61  to  70,  8,000  "      827 

iBt    ••  Extra  ««          "  71  to  80,  $8,000  "       1020 

2d     "       "      "           "  71  to  80,  8,000  "       2062 

iBt    "  Spec^l  "          "  81  to  86,  2,000  "       510 

2d      "      "      "           "  81  to  86,  8,000  "       666 

Assuming  that  the  agents  collected  the  full 
amount  of  membership  fee  authorized  in  each 
case,  it  amounts  to $84,965.00 

From  this  deduct  the  amount  paid 
the  company  as  per  above  statement...  11,829.26 

Amount  paid  by  members  and  re- 
tained by  agents $78,125.74 

Add  amount  received  by  the  com- 
pany as  above  ;..^.4....  99,882.31 

Total  amount  paid  by  members $173,008.05 

Thus  the  $55,185.76  which  was  appropriated 
SB  contemplated  by  the  Statute,  cost  tho  mem- 
bers, or  their  speculative  beneficiaries, 

$173,008.05 

Of  the  $44,696.55.  which  camo  into  the  hands 
of  the  association,  there  was: 


ftxponsee $7,662.83 

Paid  for  collections 7,712.75 

To  J.  B.  Netscher,  President 2,18H.49 

Jerry  Shank,  Trcas'r,  (resigned),  140.00 
Geo.  W.  Cole,       "      successor  to 

Shank I,93a49 

J.  W.  Craig,  Medical  Examiner...  2,291.49 

W.  H.  Carter,  Secretary 7,173.49 

S.  W.  Anderson,  Managing  Ag't..  7,173.49 

Other  salaries 3,025.50 

Total  salaries $28,931.15 

That  these  so<;allcd  salaries  were  only  so  in 
name,  and  a  mere  device,  in  lieu  of  profits,  is  plain. 

There  is  a  by-law  which  provides  that  the  ^  ex- 
pense fund  "  shall  be  created  by  the  payment  of 
membership  fees,  annual  dues,  and  "  any  residne 
left  of  an  assessment  after  the  navment  of  bene- 
ficiary claims,"  and  that  it  shail  be  used  in  do- 
fraying' expenses  and  salaries  of  officers,  and, 
"anv  other  claim  that  shall  receive  tho  ajiproval 
of  the  executive  committee." 

The  temptation  to  increase  the  residue  of  an 
assessment  by  settling  with  tho  beneficiary  at 
the  lowest  possible  figure,  is  very  great,  and  the 
power  of  the  executive  committee  over  this  fund 
to  papr  *'any  other  claim"  than  "  expenses  and 
salaries,"  ^what  other  legitimate  claim  there 
could  be  is  nard  to  imagine),  is  too  geeat  to  se- 
cure the  faithful  administration  of  a  trust,  and 
so  the  sequel  proves. 

Another  device  to  create  an  expense  fund  ap- 
pears  from  the  books. 

The  certificates  of  membership,  as  they  were 
originally  issued,  expressed  on  their  face  tliat 
20  per  cent,  collected  on  death  assessments  was 
to  be  deducted  to  pay  the  expense  of  collection. 
This  caused  complaint,  owing,  as  the  minutefl 
show,  "to  a  wrong  construction;"  so  it  waa 
struck  out.  and  the  by-law  was  so  amended 
as  to  proviae  that  the  beneficiary  should  reoei?e 
three  dollars  for  each  member  that  paid  his 
assessment,  not  exceeding  the  amount  of  tho 
policy.  ^New  certificates,  with  the '20  percent 
clause  struck  out,  were  ordered  to  be  issued  in 
lieu  of  the  old  ones.  How  this  change  served  to 
allav  complaints  and  increase  the  expense  fand 
at  the  same  time,  appears  from  two  cases,  taken 
at  random  from  the  books,  one  befim  and  one 
after  the  change,  February  8, 1881.  A  certificate 
of  menibership  on  the  life  of  Hannah  Lowe  for 
$3,000  in  the  extra  hasardous  class  was  Issned, 
loss  payable  to  her  ngohew  by  name.  She  died 
within  thirty  days.  The  death  assessment  real- 
ized     $897.25 

20  per  cent,  was  deducted  for  the  ex- 
pense fund 79.45 

Balance  paid  to  nephew $817.80 

After  this  change  in  the  by-laws  Sarah  Getf,a 
member,  died.    The  death  assessment 

realized $1,61&90 

Per  centage  deducted,  oeer  30  percmL^ 
was 4Ba90 

Balance  paid  to  beneficiary $1,128.00 


or 
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I  have  examined  numerous  entries  on  the 
books,  showing  that  over  thirty  per  cent,  has  been 
deducted  from  the  death  assessments,  which  was 
collected  of  members.  It  is  no  surprise,  there- 
fore, that  about  45  per  cent,  of  the  amount  re- 
ceived by  the  company  went  to  other  purposes 
than  for  the  benefit  of  the  family  and  heirs  of 
members,  or  that  $55,000  of  insurance  received 
by  members  cost  them  $173,000. 

As  before  stated,  the  sum  collected  on  death 
assessments  was $75,928,05 

The  amount  paid  to  beneficiary  and 
members 55,185.76 


Excess  of  assessments  collected  over 
amount  paid $20,742.29 

When  we  remember  that  there  had  been  col- 
lected from  admission  fees  $11,829.66,  from  an- 
nual dues  $12,035.00,  making  an  aggregate  $23,- 
064.16,  to  the  credit  of  "expense  fund,"  a  sum 
surely  large  enough  to  defray  the  expenses  of 
this  association,  if  the  trust  had  been  faithfully 
and  economicallpr  managed,  we  can  but  declare 
that  this  deduction  of  thirty  per  cent,  to  increase 
that  fund  was  a  gross  breach  of  trust. 

That  the  exhorbitant  sums  which  the  trustees 
voted  to  themselves,  with  such  unanimity  as  the 
record  shows,  were  not,  in  fact,  by  way  of  com- 

Sensation  for  services  rendered,  but  rather  as  a 
ivision  of  this  illegal  gain,  appears  from  the 
books  and  records  of  the  association.  The  com- 
pensation or  salarv  of  the  trustees  was  not  pre- 
scribed by  any  by-law  or  regulation,  but  was  left 
to  be  fixed  by  themselves  from  time  to  time. 

The  ledger  shows  the  salaries  paid  up  to  Sept. 
1, 1881,  at  a  much  lower  rate  than  afterwards. 
In  January,  1882,  the  following  salaries,  from 
September,  1881,  to  February  1, 1882,  were  allowed 
and  paid  : 

J.  B.  Natscher,  Pres't,  5  mos.  @  $100 $500 

6.W.  Cole,  Treasurer,  5  moe.  @     50 250 

J.  W.  Craig,Med.Ex.,  5mos.  @  $25..$125.00 
2822  examin's of  app.  ^  10c.... 282.20 

$407.20 

W.H.  Carter,  Sec'y,  5  mos.  @$300 $1,500.00 

8.  W.  Anderson,       5  moe.  @  300 1^500.00 

Total $4,157.20 

At  the  same  time  they  unanimously  voted 
themselves  $873.49  each  aa  "additional  salaries 
for  services  rendered," $4  367/45 

Their  respective  salaries  for  the  remaining  7 
months  of  the  year  was  fixed  at  $100  per  month 
for  the  president,  vice  president  and  treasurer, 
an  increase  of  100  per  cent,  over  preceding  five 
months,  and  $300  per  month  for  the  secretary 
and  general  manager.  They  were  paid  at  the^ 
rates  for  February  and  March,  and  on  the  80th 
Of  March,  1882,  they  again  voted  themselves 
an  addition  thereto  of  mk  hundred  doUars  each. 
Which  was  paid  as  follows : 


J.  B.  Netscher,  Prest.,  2  mos.  salary,  $200, 

additional  salary,  $600 $800 

G.  W.  Cole,  Treas.,  2  mos.  salary,  $200, 

additional  salary,  $600 $800 

J. W.  Craig,  Med.  Ex.,  2  mos.  salary,  $200, 

additional  salary,  $600 $800 

S.  W.  Anderson,  Manager,  2  mos.  salary, 

$600.  additional  salary,  $600 $1200 

W.  H.  Carter,  Sec'y,  2  mos.  salary,  $600, 

additional  salary,  $600 $1200 

Am't  for  2  mos.  services,  {cr  $28,800 ;)0r 
year), $4,800 

These  '* additional  salaries''  above  amounted 
to  $1,473.49  for  seven  months,  and  the  aggregate 
for  these  seven  months  was  $13,324.65.  As  these 
'^additional  salaries"  are  voted  equally  to  each 
trustee,  without  regard  to  regular  salaries,  or  to 
apparent  services  rendered,  the  conclusion  is 
irresistible  that  it  was  a  division  of  profits. 

Thus  in  the  form  of  "salaries,"  or  "additional 
salaries,"  these  trustees  were  exacting  from  the 
members  or  beneficiaries  to  pay  themselves  at 
the  rate  of  $22,842,24  per  annum  fpr  the  whole 
board,  and  at  tne  rate  of  $5,440  per  annum  to  the 
secretary  and  general  manager. 

III.  The  ^lan  upon  which  this  association 
is  conducted,  is  against  public  policy,  leads  to 
speculation  or  gambling  on  the  lives  of  aged  and 
infirm  people  and  is  a  deception  and  a  fraud  on 
those  for  whose  benefit  it  is  intended. 

Although  it  was  held  in  The  State  ex.  rel  v. 
Central  Ohio  Mutual  Relief  Association  29  O.  St. 
399.,  that  such  associations  were  not  authorized 
to  issue  certificates  providing  for  the  payment 
of  money  in  case  of  death  of  a  member,  to  others 
than  the  family  or  heirs;  yet  this  association 
has  been  continuously  engaged  in  such  transac- 
tions, as  the  foUowine  statement  will  show. 

In  236  cases  "  children;"  were  named  as  bene- 
ficiaries; in  1998  cases  "sons;"  in  967,  "daugh- 
ters;" in  thirty-three, brothers;"  in  22, "sisters:" 
in  60,  "grand-children :"  in  146^  "neices;"  in  876, 
"  nephews ;"  in  313,  "  sons-in-law ;"  in  45, 
"heirs"  in  23,  "estate;"  in  167,  "self;"  in  2. 
"father;"  in  42,  "cousins;"  in  37,  "daughters-in- 
law;"  in  27,  "step-sons;"  in  59,  no  rdation  in 
others  to  orothers-in-law,  sisters-in-law,  ex- 
ecutor, &c. 

Agaip  the  statute  gives  the  right  to  assess 
menJken  to  raise  the  monev  to  pay  to  the  family 
or  heirs,  of  deceased  members. 

In  a  large  majority  of  cases,  the  beneficiaries 
or  others  were  recognised  by  the  company,  as 
the  persons  to  pay  such  assessments,  indeed  it 
is  not  certain  but  that  in  some  cases,  the  mem- 
ber had  no  knowledge  of  the  application  made 
in  his  or  her  behalf.  Memberships  were  issued 
indiscriminately  without  regard  to  age,  or  pRMh 
pects  of  life,  It  is  published  in  the  circuUra  Or 
"  leaflets,"  which  are  distributed  to  the  public. 


required  to  pass  d  ihorauph 
nation  by  some  competent  physician^  and  none 
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but  good  risks  will  be  accepted  under  any  cir- 
cumstances.'' 

Why  no  medical  examination  is  required  or 
was  had  in  case  of  people,  over  60  years  of  age 
is  easy  to  understand  in  view  of  the  scheme  as 
carried  out. 

Yet  the  by-laws  provide,  that  applicants  must 
bo  of  "  sound  mind  and  body." 

The  sincerity  of  this  rule  ma^  well  be  doubt- 
ed when  a  medical  examination  is  dispensed 
with.  Memberships  were  issued  to  persons  W 
twecn  20  and  60  years  of  age  inclunive  269; 
from  60  to  70,  1128;  from  71  to  80,  3091 ;  from 
81.  to  86,  1074;  thus  only  259  out  of  5552  mem- 
bers accepted,  were  subjected  to  any  medical  ex- 
amination. 

The  applications  on  file  shoW,  that  some  if  not 
many  of  them  were  at  the  time  and  had  been 
for  years,  not  of  sound  body,  and  some  died 
shortly  after  they  wer  •  insured  for  the  benefit 
of  others  than  heirs  or  members  of  the  family. 

As  a  fact  the  agents  of  the  company,  tlie  med- 
ical examiners  of  applications,  the  trustees 
and  the  beneficaries,  were  each  and  all,  under 
the  plan  adopted,  directly  interested  in  obtain- 
ing the  worst  risks,  possible  to  secure.  An  old  and 
decrepit  person,  **  with  one  foot  in  the  grave" 
and  tne  other  soon  to  follow,  was  a  mucli  more 
profitable  member  than  a  sound  one. 

In  such  a  case,  at  least  eighty  per  cent,  of  the 
admission  fee,  went  to  the  agent  who  could  more 
readily  earn  it,  when  no  examination  was  re- 

?[uired,  and  the  balance  went  to  the  ''expense 
und."  The  sure  prospect  of  an  early  death,  stim- 
ulated the  affectionate  regard  of  *' sons-in-law" 
and  others,  not  members  of  the  family  or  heirs, 
to  advance  this  fee  and  assume  the  risk  of  pay- 
ing death  assessments  that  might  happen  before 
the  subject  of  their  insurance  should  die,  when 
they  would  receive  in  the  shape  of  an  assess- 
ment, their  reward  for  having  selected  the  most 
dangerous  risk.  The  more  risks  of  this  kind, 
the  more  assessments,  out  of  which  the  trustees 
deducted  from  20  to  30  per  cent,  to  pay  them- 
selves large,  salaries,  and  additional  salaries. 
This  is  in  violation  of  all  sound  principles  of  life 
insurance,  the  two  material  factors  of  which  are, 
the  rates  of  mortality  of  its  risks  and  the  expenses 
of  management.  It  is  essential  to  the  success 
of  a  life  insurance  and  to  the  value  of  insurance 
to  the  iK)licy  holder,  that  these  factors  be  reduced 
to  the  minimum  by  care  in  selecting  risks,  and 
by  economy  of  management,  but  in  such  a  com- 
))any  as  this,  the  nearer  the  grave  the  better 
the  risk.  Those  luiving  a  reasonable  prospect 
of  an  early  demise  alone  are  wanted.  As  is  said 
in  a  recent  Report  of  the  Commissioner  of  Insur- 
ance of  Pennsylvania :  "This  is  worse  than  lot- 
teries, faro  tables,  and  other  forms  of  gambling 
denounced  as  immoral,  and  punished  by  fine 
and  imjirisonment.  It  is  gamoling  in  human 
life  and  furnishes  strong  incentives  to  worse 
crime  .  It  is  using  the  name  of  life  insurance 
as  a  convenient  cloak  for  lotteries,  in  which 
greedy  gamblers  cheat  one  another,  with  stakes 
upon  the  lives  of  venerable  paupers." 


It  does  not  fall  within  the  province  of  tbc 
court  to  discuss  the  relative  merits  of  the  difier- 
ent  plans  of  life  insurance,  as  between  the  old 
line  systems,  and  those  formed  on  the  oo-opera- 
tive  or  mutual  assessment  plan.  It  is  cnoogh  to 
know  that  the  Statutes  of  Ohio  authorize  each 
plan,  and  each  doubtless  has  its  merits  if  pro]>- 
erly  administered,  and  demerits  if  not.  What- 
ever be  the  system,  it  is  the  higliest  duty  of  the 
court  to  sec  that  the  trust  is  faithfully  ailmin- 
istered. 

This  is  esi)ecially  true  in  the  co-operative  or 
mutual  assessment  plan,  where  there  is  no  n^- 
serve  or  surplus  fund,  and  where  the  asscssmcnU^ 
to  pay  benefits  are  collected  directly  from  the 
members,  who  generally  do  not  understand  the 
mysteries  of  life  insurance  management. 

These  associations  doubtless  hod  their  origin 
in  the  friendly  and  benevolent  organizations 
and  fraternities  claiming  like    alHliation  and 

!)urpose.  There  are  other  organizaticms  liaving 
or  their  object  the  mutual  aid  benefit  and  relief 
of  their  meml>ers,or  their  families  or  heirs,  when 
honestly  and  economically  administered  as  a 
sacred  trust,  and  not  with  a  view  to  profit,  arc 
worthy  the  protection  of  law. 

Beneficence  and  charity  are  justly  claimed  s^ 
cardinal  graces,  and  should  be  fostered  and  en- 
couraged, but  the  protection  of  the  people  from 
fraud  and  imposture,  acting  under  tne  name  of 
these  virtues,  should  meet  with  special  con- 
demnation. 

Counsel  for  the  corporation  make  an  appeal  to 
the  court,  in  behalf,  it  is  said,. of  the  4295  mem- 
bers, to  sixire  the  corponite  life  of  the  associa- 
tion, and  simply  oust  it  of  certain  franchises 
which  it  has  abused.  In  support  of  this  it  ifl 
said  that  these  members  have  paid  in  their 
money,  all  of  which  they  will  lo^,  if  judg- 
ment of  ouster,  as  prayed  for,  is  entered.  This 
assumes,  among  other  things,  that  there  is  no 
individual  liability,  of  the  trustees  for  their  un- 
authorized acts.  How  this  is,  we  have  not  now 
to  determine. 

This  is  not  the  case  of  exceptional  excess  of 
corporate  power.  The  whole  plan  of  operations 
and  their  practical  exemplifications,  manifest  a 
carefully  formed  scheme  to  make  money  for  the 
trustees.  It  is  a  speculative  insurance  company 
in  a  most  objectionable  form.  To  prolong  its 
existence,  and  thus  en.able  the  trustees  to  con- 
tinue in  such  business,  would  be  a  failure  of 
duty  on  the  part  of  the  court. 

Judgment  of  ouster. 

Okey,  C.  J.,  took  no  part  in  tlic  decision  of 
this  case. 


)rncy  General,       ^ 
id  &  Life  Ass'n.  \ 


The  State  ex  rel.,  Attorney 

V, 

The  Middletown  Mutual  Aid 

Quo  warranto. 

This  case  presents  the  same  questions  as  that 
of  The  State,  ex  rel.,  v.  The  Standard  Life  Asso- 
ciation, juat  derided.  The  relation  charges  the 
same  acts  of  misuser,  except,  i)erhap8,  more  ppc- 
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cifically.  The  truth  established  that  the  corpor- 
ation is  formed  on  the  -same  plan,  and  is  doing 
the  same  kind  of  business.  The  only  dif!brence 
that  is  worthy  of  note  is,  that  the  trustees  called 
the  profits  realized  from  death  assessments  and 
regularly  distributed<  to  themselves  by  that 
name,  and  did  not  attempt  to  disguise  the  same, 
under  the  name  of  "salaries,"  or  "additional 
3alaries." 

Judgment  of  ouster. 

Okby,  J.  C,  took  no  part  in  the  decision  of 
this  case. 


#  • » 


CORPORATION— STOCKHOLDERS— PAY- 
MENTS OP  STOCK  SUBSCRIPTIONS. 


SUPREME  COURT  OP  OHIO. 


Chables  W.  Rowland 
The  Meader  Purniturb  Company. 


June  13,  1882. 

1.  Where  a  corpomtion  de  fcteto,  in  a  prooeedinff  in 
quo  warranto,  baa  oeen  ousted  itom  tho  f  ranchiHO  of  be- 
ing a  corporation,  sucb  ouster  is  no  defense  to  a  suit  by  a 
creditor  against  stockholders,  to  enforce  payment  of  their 
stock  Bubsoriptions.  GafT  v,  Flesher,  decided  by  the 
Commission,  (38  Ohio  S.  115. 4fi8),  approved  and  followed. 

2.  TliB  act  of  Feb.  27, 184G,  "  regulating  suits  by  and 
againat  companies  a«i  partners."  (8.  <^  C.  1138),  applies 
only  to  unincorporated  companies.  Neither  corporations 
dejvare  nor  defaeU}  are  within  its  provisions ;  and  an  action 
cannot  be  maintained  under  the  act,  to  charge  the  stock- 
holders with  the  payment  of  a  judgment  against  the  cor- 
poration. 

8.  Corporations  de  facU)  and  de  jure  stand  on  the  same 
footing  as  respects  their  liability  to  creditors;  and  the 
liability  of  the  stockholders  of  the  former,  whether  aris- 
ing by  statute  or  on  stock-subscription,  may  be  enforced 
for  tho  benefit  of  creditors,  the  same  as  the  liability  of 
the  latter. 

Error  to  tl^e  Superior  Court  of  Cincinnati. 

The  facts  are  stated  in  the  opinion. 
^  Hoadly,  Johnson  &  Colston,  and  Storer  &  Har- 
rison for  plaintiff  in  error. 

The  plaintifb  in  error  were  not  liable  as  part- 
ners: xfi  re  MendenhaU,  9  Nat'l  Bank  Reg.,  497 ; 
MediU  V.  Collier,  16  Ohio  St.,  599;  Pay  v.  Noble, 
7  Cush.,  188;  Bigelow  on  Corp.,  194 :  Trowbridge 
V.  Scudder,  11  Cush..  83 ;  Blanchard  v,  KauU,  44 
Cal.,  440.  And  tne  action  was  improperly 
brought  under  Section  632  S.  &  C,  1139. 

J.  R.  Challon  for  defendant  in  error  claimed 
that  the  plaintifis  in  error  were  liable  as  part- 
ners, ana  cited  Ridenour  v.  Mays,  29  Ohio  St^ 
138;  Wells  v.  Gates,  18  Barb.,  554;  Keoslcy  v. 
Codd,  2  Carr  &  Payne,  409 ;  Puller  v.  Rowe,  57 
N.  Y.,  28;  Cutler  v.  Thomas,  25  Vt.  73. 

White,  J. 

The  Southwestern  Transportation  and  Wharf 
Boat  Company  was  organized  in  May,  1871,  and 
engaged  m  business  as  a  corporation  under  tho 
Act  of  May  6, 1869.    66  0.L.  127. 

On  December  11, 1873,  in  a  proceeding  in  quo 
warranto  in  this  court,  the  company  was  ousted 
from  the  franchise  of  being  a  corporation. 

On  March  12, 1873,  tho  company  in  its  corpo- 
rate name  executed. its  promissory  note  to  one  of 


its  officers  in  payment  of  salary,  which  the  payee 
endorsed  to  the, defendant  in  error,  the  Mlcaider 
Purniture  Company.  Prior  to  the  judgment  of 
ouster,  the  Meader  Furniture  Company  recovered 
judgment  on  the  note  against  the  maker  in  its 
corj)orate  name  of  the  Southwestern  Transporta- 
tion andWharf  Boat  Company.  The  assets  of  tho 
company  proving  insufficient  to  satisfy  the  judg- 
ment, the  present  action  was  instituted  by  the 
judgment  creditor,  in  the  Superior  Court, 
against  Charles  W.  Rowland  and  others,  plaint- 
imi  in  error,  who  were  stockholders  in  the  com- 
pany, to  charge  them  as  partners,  with  the  pay- 
ment of  the  balance  duo  on  the  judgment. 

The  action  was  brought  under  the  Act  of  Peb. 
27,  1846,  ^'regulatine  suits  by  and  against  com- 
panies and  partners.  S.  d:  C,  1138.  The  first 
section  is  as  follows:  ''That  any  company  or  as- 
sociation of  persons  for  the  purpose  of  carrying 
on  any  trade  or  business,  or  for  the  purpose  of 
holding  any  species  of* property  within  t^e  State 
of  Ohio,  and  not  incorporated  as  such,  may  sue 
or  be  sued  in  any  of  the  courts  of  this  State,  by 
usual  or  ordinary  ni^me  as  such  company,  part- 
nership or  association  may  have  assumed  to  it- 
self, or  be  known  by;  ana  it  shall  not  be  neces- 
sary in  such  case  to  set  forth  in  the  process  and 
pleadings,  or  to  prove  at  the  trial  the  name,  of 
the  persons  comprising  such  company." 

The  fourth  section  provides:  "That  the  plaint- 
iff in  any  judgment  so  recovered  aeainst  a  com- 
Sany  or  partnership,  shall  seek  to  charge  the  in- 
ividual  property  of  the  persons  composing  such 
company  or  firm,  it  shall  be  lawful  for  him  to 
file  a  petition  against  the  several  members 
thereof,  setting  forth  his  judgment  and  tho  in- 
sufficiency of  the  partnership  property  to  satisfy 
the  same ;  and  to  have  a  decree  for  the  debt,  and 
an  award  of  execution  against  all  such  persons,  or 
any  of  them  as  may  appear  to  have  been  members 
of  such  company,  association  or  firm." 

This  statute  applys  onl^  to  untncor7>ora^  com- 
panies. Neither  corporations  de  jure  nor  de  facto 
are  within  its  provisions.  That  the  Southwest- 
ern Transportation  and  Wharf  Boat  Company 
was,  prior  to  the  judgment  of  ouster,  a  corpora- 
tion de  facto  was  held  by  the  Commission  in  Gaff 
V.  Plesher,  33  Ohio  S.,  115,453. 

The  facts  in  relation  to  the  organization  of  the 
companv,  and  of  the  proceedings  in  quo  war- 
ranto wnerebv  it  was  ousted  from  being  a  corpo- 
ration, were  niUy  stated  in  the  opinions  in  that 
case,  hence  they  need  not  here  be  re-stated.  It 
is  sufficient  to  say  that  we  are  satisfied  with  tho 
judgment  rendered  in  that  case. 

The  rights  of  the  creditors  of  the  company, 
and  the  liabilities  of  the  stockholders  in  respect 
to  the  payment  of  the  creditors,  were  not  af- 
fected by  the  judgment  of  ouster.  These  rights 
and  liabilities  would  have  been  the  same  if  the 
proceedings  in  quo  warranto  had  not  been  insti- 
tuted. The  fact  that  (heir  enforcement  is  sought 
after,  instead  of  before  the  judgment  of  ouster, 
does  not  affect  their  adjudication  on  the  merits. 

Corporations  de  facto  and  de  mre  stand  on  the 
same  footing,  as  respects  their  liability  to  credit- 
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ore;  and  the  liability  of  the  stockholdere  of  the 
formeiv  whether  arising  by  statute  or  on  stock 
subscriptions  may  be  enforced  for  the  benefit  of 
creditors,  the  same  as  the  liability  of  the  stock- 
holdere of  the  latter.  McCarthy  v.  Layasche,  89 
III.,  270. 

Judgment  reversed  and  petition  dismissed. 

[This  case  will  appear  in  38  O.  S.] 


♦  > » 


CONTRACTS— DEBT    RELEASED— SUBSE- 
QUENT  PAYMENT. 

COURT  OF  APPEALS  OP  MARYLAND. 

Inoersoll  v.  Martin. 


October  Term,  1881. 

A  promise  to  ray  a  debt,  made  after  a  Toluntary  re- 
leaM  under  seal  liaa  been  executed  and  delivered  by  tbo 
creditor,  la  void ;  It  la  not  supported  by  a  aufflciont  legal 
consideration,  tbe  debt  having  been  reloaaed. 

Action  on  two  promissory  notes  made  by  ap- 
pellant to  the  order  of  appellee.  The  pleas  were 
non-assumpsit,  payment  iind  release.  It  ap- 
pears that  appellant  was  in  January,  1880,  in- 
debted to  appellee  in  $840.  He  paid  1336  on 
condition  that  he  should  be  released  from  the 
whole  sum,  and  a  release  under  seal  was  accord- 
ingly given  him.  At  the  same  time  he  exe- 
cuted to  appellee  a  note  for  1255  44;  the  notes  in 
suit  were  renewals  of  the  note  given. 

Alvey,  J. 

As  between  the  immediate  parties  to  a  nego- 
tiable promissory  note,  as  in  this  case,  while  the 
note  itself  is  prima  faeie  evidence  of  the  consid- 
eration, the  question  of  consideration  is  always 
open;  and  it  is  competent  to  the  defendant  to 
show,  by  parol,  that  there  was  no  sufficient  con- 
sideration, or  that  the  consideration  had  failed, 
or  that  the  paper  hod  been  given  for  accommo- 
dation mereljT.  This  is  a  settled  principle  in 
the  law  of  evidence  in  relation  to  negotiaole  in- 
struments. 1  Parsons  on  N.  &  B.,  176-104.  This 
being  clear,  the  next  general  principle  involved 
is  that  the  payment  of  a  smaller  sum  in  satis- 
faction of  a  larger  is  not  a  good  discnarge  of  a 
debt.  If,  therefore,  a  debtor,  by  paying  part  of 
his  admitted  debt,  obtains  from  his  creditor  an 
agreement  to  discharge  the  re  idue,  such  an 
ageement  is  nudum  pactUMj  and  inoperative,  for 
the  simple  reason  that  the  debtot  is  under  a  le- 
gal obligation  to  pay  the  whole  debt.  This 
proposition  has  often  been  decided,  both  by  the 
courts  of  England  and  of  this  State.  Fitch  v. 
Sutton,  5  East  232,  approved  and  followed  in 
Geiser  v.  Kershner,  4  O.  <£:  J.,  306.  And  to  these 
many  other  cases  might  be  added.  But  a  release 
under  seal  imports  constdertion,  and  such  a  re- 
lease of  an  existing  debt  is  a  sufficient  discharge 
without  anything  more.  Such  has  been  the  law 
from  an  earlv  time.  Co.  Litt.  212  6.  v.  6ott.  44 
Md.,  341,  347.  The  question  then  is.  whether, 
notwithstanding  the  release  under  seal,  the  for- 
mer debt  could  constitute  a  sufficient  legal  con- 
sideration for  the  promise  in  the  notes  ^ed  on 
^*^  this  case. 


It  may  be  conceded  that  there  was  a  moral 
obligation  to  pay  the  debt  in  full,  notwithstand- 
ing the  technical  release;  iftnd  yet  a  mere  moral 
obligation  simply  would  not  be  a  sufficient  legal 
foundation  for  the  promise.  It  was  said  by  Lord 
Mansfield,  in  Hawxes  v.  Saunders,  Cowp.  289, 
that  ''where  a  man  is  under  a  lesal  or  equitable 
obligation  to  pay,  the  law  implies  a  nromise, 
though  none  was  ever  actually  made.  A  fortiori^ 
a  legal  or  equitable  duty  is  a  sufficient  oon8ide^ 
ation  for  an  actual  promise.  Where  a  man  is 
under  a  moral  obligation,  which  no  court  of  law 
or  equity  can  enforce,  and  promises,  the  honesty 
and  rectitude  of  the  thing  is  a  consideration." 
This  general  statement  of  the  principle  stood  for 
some  time  as  an  authoritative  enunciation  of  the 
law;  but  more  recent  decisions  have  considera- 
bly qualified  the  latter  [>art  of  the  statement  It 
is  now  understood,  both  in  England  and  in  this 
State,  as  being  so  restricted  as  not  to  apply  or 
extend  to  that  class  of  cases  which  arise  out  of 
the  moral  duties  or  aflTections  alone.  There  must 
be  something  more  to  support  an  express  prom- 
ise topav.  EUicott  v.  Turner,  4  Md.,  476,  492; 
EastwoocI  V.  Kenyon,  11  Ad.  &  E.,  43&  Bat 
while  such  limitation  upon  the  general  princi- 
ple has  been  established,  it  is  peitectly  well  set- 
tled that  where  there  is  a  pie-existing  obligation 
to  pay,  either  legal  or  'equitable,  which  cannot 
be  enforced,  ana  the  party  promises,  notwith- 
standing he  may  be  Oicemp*  from  all  liability  by 
operation  of  law,  the  former  liability,  in  connec- 
tion with  the  honesty  and  rectitude  of  the  thing 
forms  sufficient  consideration  to  support  the 
promise.  EUicott  v.  Turner,  wprcu  And  as  fa- 
miliar illustrations  of  this  principle  and  itsap- 
Elication,  the  cases  of  promises  to  pay  debts 
arred  by  the  statute  of  limitations  and  those  to 
revive  debts  discharged  by  the  operation  of 
bankrupt  or  insolvent  laws  mav  be  cited.  Yates 
V.  HoUin^sworth,  6  H.  <{:  J.,  21o. 

There  is,  however,  a  distinction  taken  in  the 
decided  cases  between  the  case  of  an  exemption 
or  discharge  from  liability  bv  the  ordinary  act 
of  the  creditor  himself.  In  tne  former  case  it  is 
held  by  all  the  authorties  that  the  pre-existing 
obligation,  though  fuUv  and  completelv  die- 
charg^ed  by  operation  of  law,  is,  neverthdess  a 
sufficient  foundation  for  a  new  promise  to  pay; 
as  in  cases  before  referred  to  of  a  debt  barrea  by 
the  statute  of  limitations,  or  where  the  debtor 
has  been  discharged  therefrom  under  a  bankrupt 
or  insolvent  law;  while  in  the  latter  case,  that 
is,  by  act  of  the  creditor,  it  has  been  held  by 
what  would  appear  to  be  a  preponderance  rf  au- 
thority that  the  pre-existing  liabilitv  that  has 
been  so  released  noes  not  form  a  sufficient  con- 
sideration for  a  new  promise  to  pay.  The  dis- 
tinction certainly  is  not  very  broad;  but  still  it 
has  obtained  the  sanction  of  several  courts  of 
high  nuthority,  and  we  are  not  disposed  to  dis- 
reganJ  it.  It  was  upon  this  distinction  that  the 
case  of  Stafford  v.  Bacon,  1  Hill,  632,  was  decided. 
There  a  debt  had  been  discharged  by  accord  and 
satisfaction  for  less  than  the  amount  due,  and  it 
was  held  that  there  remained.no  such  moral  ob- 
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ligation  to  pay  the  balaiico  a6'  would  support  a 
subsequent  promise  to  pay,  though  it  would 
have  been  otherwise,  as  declared  by  the  oouiFE^  if 
the  discharge  had  been  by  mere  operation  of  law. 
So  in  Warren  v.  Whitney,  24  Me.,  501,  it  was 
held  that  a  promise  to^pay  a  debt  that  had  been 
voluntarily  released  by  the  creditor  w<i8  not  bind- 
ing for  want  of  a  sufficient  legal.cousideration,— ^ 
proceeding  upon  the  distinction  that  we  have 
just  stated.  And  the  same  principle*  founded 
upon  this  same  distinction,  was  held  and  ap- 
plied in  Montgomery  v.  Lampton,  3  Mot.  (Ky.)} 
519,  and  also  in  Shepanl  v.  Rhodes,  7  R.  I.  Rep., 
470.  In  Willing  v.  Peters,  12  8.  &  R.,  179,  it 
was  thought  that  the  distinction  was  not  sub- 
stantial and  well  founded,  and  it  was  there  held 
that  a  promise  by  a  debtor  to  pay  a  balance  of 
a  debt  after  it  had  been  voluntarily  released  by 
the  creditor  was  good  and  binding,  though  it 
would  appear  the  courts  have  not  TOen  inclined 
to  follow  that  decision.  Taking,  then,  the  dis- 
tinction to  be  established,  and  that  a  promise  to 
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y  a  debt,  after  it  had  been  voluntarily  released 
y  the  creditor,  is  not  supported  by  a  sufficient 
legal  consideration  to  make  it  binding,  it  fol- 
lows that  there  was  error  in  the  ruling  of  the 
court  below  in  res^t  to  instructions  asked  by 
the  respective  parties. 
Reversed,  and  a  new  trial  ordered. 


♦  # » 


MURDER— EVIDENCE— PRACTICE. 


NEW  YORK  COURT  OP  APPEALS. 


SiMBBAM  V.  The  People. 


Feb.  28, 1882. 

Where  If  does  not  appear  that  the  hotnioide  was  com- 
mitted under  the  Inilaenee  of  provocation  or  Hudden  an- 
Sr.  evideoee  that  the  prisoner  was  irascible  and  sableot 
fits  of  pasaiOD  from  ailght  canaea  ia  inaduiiaaiola. 
Proof  of  each  faot  bv  itaelf  will  not  authoriie  the  infer- 
eooe  that  he  oommittod  the  aot  under  a  audden  impulae 
attributable  to  the  eooentricitiea  of  hia  oharaoter. 

The  theory  that  eooentricitiea  of  character  and  inordi- 
nate paasion  can  render  a  eane  man  incapable  of  com- 
mitting an  oflbnae  which  involvea  delilioration  ia  wholly 
inadmbaible. 

Oommenta  upon  teatimony  by  a  Jadse  In  hia  chargo,  ao 
long  fa  he  leavea  all  the  qaeationa  of  fift  to  the  Jury  and 
inairueta  them  that  they  are  the  aole  Judgea  of  niattera  of 
fact,  |ue  not  the  anl^eot  of  exception. 

The  plaintiff  in  error,  S.  was  convieted  of 
murder  m  the  first  degree.  Upon  the  trial  his 
oounsel  oflfored  to  prove  that  for  a  number  of 
years  past  he  had  been  characterized  by  peculi'- 
arities  and  eccentiricities  of  conduct  which  had 
caused  criticism  with  reference  to  his  mental  cap 
pacity;  that  he  was  known  to  be  the  victim  of 
inordinate  passion,  giving  exi)re8sion  to  it  in 
various  ways  and  at  variouA  times.  This  ofier 
was  stated  to  be  more  to  enable  the  jur^  to  con- 
sider the  character  and  mental  condition  of  S. 
prior  to  and  in  view  of  the  (circumstances  of  the 
killing,  in  order  that  they  might  be  enabled  to 
pass  upon  the  grade  of  homicide,  whether  mur- 
der in  the  first  decree  or  manslaughter  in  the 
third  degree.  This  evidence  was  claimed  to  be 
lime     as    bearing    upon   the   question 


whether  the  act  of  S.  was  the  reHult  of  impulse 
and  anger,  or  of  a  deliberate  and  premeditated 
desien  to^  efibct  death,  and  whether  S.  bad  a 
mind  which,  under  the  circumstancos  dctjiiled 
in  the  case,  could  have  formed  a  deliberate  and 
premeditated  design  to  inflict  death,  it  being  ut 
the  same  time  avowed  that  the  evidence  ofiered 
did  not  amount  to  proof  of  insanity. 

Udd^  That  if  the  evidence  disclosed  no  cir- 
cumstance indicating  that  the  homicide  was 
committed  under  the  influence  of  provocation 
at  the  time  or  sudden  anger,  evidently  that  S. 
was  irascible  and  subject  to  fits  of  passion  from 
slight  causes  was  not  admissible.  Such  proof 
would  not  of  itself  have  authorized  an  inference 
that  he  committed  the  act  under  a  sudden  im- 
pulse, attributable  to  the  eccentricities  of  his 
character,  in  the  absence  of  any  circumstances 
occurring  at  the  time  which  tended  to  excite 
his  passion. 

At  the  time  the  evidence  was  ofiered  the  pros- 
ecution had  just  closed  its  testimonv.  They  had 
shown  that  on  the  day  preceding  the  killing,  S., 
who  had  up  to  that  time  been  a  lodger  in  the 
house  of  the  deceased  and  her  husband,  had  re- 
cla  ved  notice  to  quit,  and  had  left  in  the  even- 
ii  I?  using  angry  expressions  concerning  the  de- 
ceased and  threatening  to  return  the  next  day 
and  make  a  bloody  row.  About  two  o'clock  the 
foUjwing  morning  S.  came  to  the  house,  entered 
with  a  pass  kev  and  was  accosted  hj  H.,  a  step- 
daughter of  the  deceased.  H.  testified  that  S. 
then  appeared  angry  and  excited.  He  said  he 
wantea  to  see  her  mother,  and  when  asked  what 
for,  replied  ''Never  mind,  I  want  to  see  your 
mother."  Her  mother,  wno  was  up  stairs,  heard 
the  noise  and  asked  who  was  there  and  witness 
told  her.  The  deceased  asked  what  he  wanted 
and  said  he  had  no  right  there.  S.  said,  come 
down  here  ahd  I  will  show  you  what  I  want, 
speaking,  as  H.  expresacd  herself,  very  saucy, 
crossly,  angrily.  Witness  then  went  part  of  the 
way  up  stairs  and  looking  back  saw  8.  puUine 
out  a  pistol  from  his  pocket  slowly.  She  called 
out,  mama,  run,  he  has  got  a  pistol,  he  is  going 
to  kill  you.  The  decea^sd  opened  a  window  on 
the  landing  at  the  head  of  the  first  fiight  and 
called,  watch,  police.  S.  ran  up  the  stairs,  push- 
ed the  witness  one  side  and  fired  at  the  deceased 
as  she  was  calling  out  of  the  window.  The  ball 
went  through  one  of  the  panes  of  glass ;  deceas- 
ed then  crouched  in  the  corner  ana  S.  ^  advanced 
upon  her,  putting  the  muzzle  of  the  pistol  with- 
in three  inches  of  her  head  fired  another  shot, 
which  was  fatal.  On  cross-examination  the  wit- 
ness testified  that  no  words  passed  between  the 
deceasiBd  and  S.  except  as  above  stated,  and  that 
when  she  called  to  the  deceased  that  S.  had  a 

Eistol  and  was  going  to  kill  her,  deceased  said  to 
im,  what  do  you  want  to  kill  me  for,  I  never 
did  anything  to  y<)u.  E.,  another  witness,  testi- 
@ed  that  she  was  up  stairs  and  heard  the  con- 
versation in  the  hall  net  ween  H.  and  the  pris- 
oner, and  that  all  she  heard  the  deceased  say 
was  ''what  do  you  want  with  me,"  she  did  not 
hear  the  prisoner  say  anything  in  reply. 
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Ilcldj  That  Uicrc  was  no  legitimate  connection 
between  the  eccentricities  and  peculiarities  of 
character  sought  to  bo  shown  and  the  deed  of 
the  prisoner. 

Also  hddy  That  the  theory  that  eccentricities 
of  character  and  inordinate  passion  can  render  a 
sane  mail  incapable  of  committing  an  offence 
which  involvcs^  deliberation  is  wholly  inadmis- 
sible. 

Comments  upon  testimony  by  a  judge  in  his 
charge,  so  long  as  he  leaves  all  questions,  of  fact 
to  the  jury  and  instructs  them  that  they  are  the 
solo  judges  of  matters  of  fact,  are  not  the  subject 
of  le^jal  exception.  It  is  desirable  that,  the  court 
should  refrain  so  far  as  possible  from  saying  any- 
thing to  the  jury  which  may  influence  them 
either  way  in  passing  upon  the  controverteil 
questions  of  fact,  and  perhaps  comments  on  the 
evidence  might  be  carried  so  far  as  to  afibrd 
ground  for  assigning  error. 

Judgment  of  General  Torm,  affirming  judg- 
ment of  conviction,  affirmed. 

Opinion  by  RapaUOf  J.    All  concur. 


# » » 


Troubles  innumerable  beset  the  path  of 
voters  in  petticoats  on  every  hand.  A  bill 
I'cccntly  introduced  in  the  New  York  leg- 
islature providing  that  "every  woman  shall  bo 
free  to  vote  under  tlic  qualifications  required 
of  men"  had  lived  long  enough  to  reach  a  third 
reading,  and  now  the  attorney-general  has 
crushed  the  hearts  aud  blighted  the  hopes  of 
its  friends  by  declaring  the  measure  uncon- 
stitutional as  being  in  conflict  with  the  pro- 
vision in  the  constitution  that  "every  male 
citizen  of  twenty-one  years  *  *  *  shall 
be  entitled  to  vote," etc.  The  attorney-gen- 
eral holds  that  the  fact  that  women  are  not 
expressly  prohibited  does  not  bring  the  meas- 
ure in  harmony  with  this  provision  of  the 
constitution,  which  is  to  be  construed  thaC  to 
only  male  citizen  shall  the  right  therein  con 
ferred  bo  given. 


♦ » » 


SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Lonoworth, 
Judges. 

Friday,  June,  30,  1882. 

GENERAL  DOCKET. 

00.  John  Orady  v.  Joseph  B.  Sharpo.  Error  to  the 
Disti'ict  Court  of  Delaware  County.  Dismissed  for  want 
of  prosecution. 

OS.  Solomon  Bqbout  v,  Phobe  S.  Bodle.  Error  to  the 
District  Court  of  Knox  County.  Judgment  affirmed 
witliout  penalty.    To  be  reportea  hereafter. 

U9.  Springfield,  Jackson  A  Pomeroy  Railroad  Co.  v. 
O  wen  Illcliards.  Error  to  the  District  Court  of  Jackson 
Coun  ty.    Dismissed  for  want  of  preparation. 

512.     Pittsburgh,  Cincinuati  <fc  St.  Louis  RaUway  Co.  v. 


D<>Witt  f.  JonoH,  adnilniMtrator,  Ac  Error  to  the  Dc^- 
trtct  ( 'ourt  of  Fnuiklin  ( 'ouuty.  Settled  and  disouMied 
by  tlio  partiOH. 

'!)7ri.  Jhiiiom  T.  Warder  ct  al.,  v.  The  Board  of  Coiu- 
nii.sHionurxof  Clark  County.  Apjieal  from  the  Court  uf 
(^oiuiiion  Pleas  of  Clark  (*6unty.  Reserved  in  the  Di»- 
trict  Court.  Demurrer  auHtainod  and  petition  dismisaod. 
To  l)o  rcfMirtotl  hereafter. 

U).'i7,  JoHopU  J.  Drcsback  v.  The  State  of  Ohio.  Emir 
to  tlie  Court  of  Common  Pleas  of  Fairfield  County. 
Jivlgnicnt  n^vorseil  and  now  trial  grauiod.  for  orrbr  ui 
excluding  evidence  ojr^rod  as  Hhown  by  bill  of  excep- 
tions No.  21 ;  also,  on  the  gmund  that  the  charge  as  3|>- 
plieil  to  the  case,  wan  misleading  as  to  the  duty  of  the 
jury  in  roHiH>ct  to  their  finding  as  to  the  degrees  of  homi- 
cide.   To  1)0  reported  hereafter. 

li:J7.  lioherK'.  liindsjiy  ».  Tlio  State  of  Ohio.  Ern>r 
totlio  DiHtriet  Court  of  Joll'onKm  (7ounty.  Judgment 
affirmcfi.    To  1)0  roi»orted  hereafter. 

il:V).  AVilliam  F.  Brown  v.  The  State  of  Ohio.  Error 
totlio  District  < 'ourt  of  Ashtabula  County.  Judgment 
ainrme<I.    To  ho  reportcnl  hereafter. 

118:(.  JI.  i\  Kulter,  Sui>enntendent.  ot  al.,  v.  The  State 
of  Ohio,  on  relation  of  James  (rat rol.  Error  to  tlio  Dis- 
trict (*ourt  of  I'^mnkliu  County.  Judgment  rovoned 
and  petition  dismissoil.    T6  be  reported  hereafter. 

11!)1.  The  State  ex  rel.,  the  Attorney  Gtoneral,  v.  The 
Pioneer  Live  Stock  Company.  Quo  warranto.  Judg- 
ment x>f  ouster.    To  be  reported  hereafter. 

MOTION  DOCKET, 

82.  J.  li.  Wilcox  V,  James  McNally.  Motion  to  dis- 
miss'oauso  No.  Gill  on  the  General  Docket  for  want  of 
printed  rottord.    Motion  grantod. 

•  SK<.  Tiieonhilus  P.  Brown  v.  The  Merchanta'  National 
Bank  of  Toledo.  Motion  for  injunction  in  cause  No. 
ili'A  on  the  Oeneral  Docket.    Motion  overruled. 

t*>.  Pittsburgh,  i'incinnati  A  St.  Louis  Railway  ». 
George  Leathloy.  Motion  for  a  stay  of  execution  in 
Ciiuse  1 174  on  the  General  Docket.    Motion  overruled. 

1  IS.  lliu-man  I«^:kel  v.  Joseph  Renner.  Motion  to  dif- 
penso  witli  the  ]>rinting  of  cortainexhibits  in  cause  Nc. 
1  ITS  on  tlio  (;oiieral  Docket.      Motion  grantod. 

11!).    James  King  v.  the  Incorporated  VilLsge  of  St. 

Paris,    Motron  for  leave  to  file  a  petition  In  error  to  the 

District  Court  of  (Champaign  County,  and  to  Uke  ssme 

•  out  of  its  order  for  hearing.    Motion  granted  and  execa- 

tion  suspended  as  per  entry. 

120.  Ohio  ex  rel  John  H.  Meyer  v.  Edward  Hender- 
son, ('ity  Clerk,  etc.  Motion  for  an  alternative  writ  of 
mandamus,  and  to  take  same  out  of  order.  Motion 
overruled  on  the  ground  that  relief  should  be  sought  in 
a  court  below. 

121.  James  N.Stark  c.  James  Lytle.  Motion  to  dis- 
miss cause  No.  378  on  the  general  docket  for  want  of 
printiuK,  etc.,  and  to  assess  penalty.  Motion  to  dismiss 
granted  and  motion  to  assess  penalty  overruled. 

12:1.  Jeffei-son  W.  Davis  v.  Phillip  Bauer.  Motion  for 
leave  to  file  printed  rocord  in  cause  No.  U68  on.the  Gen- 
eral Docket.    Motion  granted. 

124.  Ohio  ex  rel.  Phillip  Rising  v.  CommisBionen  of 
Fayette  County.  Motion  for  a  peremptory  mandamus. 
Motion  granted. 

125.  Ohio  ex  rel.  James  Good  v.  Commissionen  of 
Fayette  County.  Motion  for  a  peremptory  mandimas. 
Motion  granted. 

}2G.  Austin  Davis  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  In  error  to  the  Court  of  Oommon 
Pleas  of  Morgan  County.    Motion  overruled. 

127.  City  of  Youngstown  v.  James  E.  Montgomery. 
Motion  to  re-instate  cause  No.  966  on  the  Qenend  Docket. 
Motion  granted. 

128.  Adelbert  Post  v.  The  State.  Motion  for  leave  to 
file  a  petition  in  error  to  the  Court  of  Common  Flees  of 
Lucas  County.    Motion  granted. 

129.  James  Coleman  v.  The  State.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Hamilton 
County.    Motion  held  under  adyisemeut. 

Saturday,  July  Ist,  1882. 

02.  Mary  Ann  Huston  et  al.  v.  Thomas  Crooks,  execu- 
tor, Ac.  Error  to  the  District  Court  of  Montgomerv 
County.  Judgment  of  the  District  Court  levened  ^ 
that  of  the  Common  Pleas  modified.  To  be  reported 
hereafter. 

The  Court  adjourned  to  September  25tL 
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rilE  KAIIN  KIDNArriNG  CASE. 


Suiiic  montliB  iii^o  an  oiHccr  from  IMiiladul- 
phiai)  I^uiin.,  uppcurcd  in  tliiH  state  armed  with 
u  requisition  upon  Governor  Foster  for  the  hody 
ot  one  Moses  Kalin,  a  resident  and  business 
iniin  of  Cineinnati.  Kalin  was  charged  with 
hiiVin^i^  disposed  of  his  property  for  tlic  pur- 
pose of  defrauding  ereditow  while  a  citizen  of 
Pennsylvania,  and  tlie  papers  bcin<y  in  proper 
form,  the  man  was  surrendered  and  taken 
back  to  rennsylvania.  He  paid  the  claim 
held  by  the  ercditow  M'ho  had  instituted  the 
proceeding  and  was  released. 

Within  a  few  weeks  [last  another  requisition 
came,  and  it  being  shown  that  the  former  one 
had  been  used  to  extort  money  from  the  vic- 
tim, the  G'^vcrnor  very  properly  refused  to 
surrender  him.  But  the  officers,  iu  violation 
of  all  law  and  decency,  successfully  kidnapped 
Mr.  Kahu  and  took  him  to  Philadelidiia. 

There  has  been  a  general  outburst  of  indig- 
nation throughout  the  State,  caused  by  this 
high-handed  villainy,  aud  a  great  variety  of 
opinions  expressed  as  to  the  real  extent  of  the 
outrage..  Judges  and  lawyera  have  been  in- 
terviewed and  opinions  pumped  out  concern- 
ing the  legality  of  the  proceeding,  and  the 
pow^cr  of  officers  and  the  interpretation  of  ex- 
tradition laws;  and  the  quantity  of  nonsense 
given  as  law  is  positively  startling. 

It  tmnspires  upon  investigation  that  Kalin 
was  arrested  iu  Philadelphia  and  gave  bail  for 
his  appearance  in  the  Quarter  Sessions,  for 
trial  upon  the  oifcuse  charged,  to- wit:  dispos- 
ing of  bis  proi)erty  to  defraud  creditors ;  that 
he  did  not  appear  and  his  bail  was  forfeited ; 
that  a  "bail  piece"  was  issued  by  his  bonds- 
men and  placed  in  the  hands  of  the  officer  aud 
upon  that  a  requisition  was  obtained,  which 
not  being  honored,  the  man  was  kidnapped  as 
stated  above. 

Many  newspapers  hjive  been  interviewing 
lawyers  upon  the  subject  of  bail  pieces  and 


the  powers  of  olliccrs  thereunder,  and  the 
views  taken  are  various  and  conflicting. 

The  gentlemen  who  have  given  opinions  are 
generally  agreed  that  if  the  officer  had  a  gen- 
uine bail  piece  that  he  had  an  undoubted  right 
to  take  the  num  whether  the  l*ennsylvania 
requisition  was  honored  by  Governor  Foster 
or  not. 

Various  authorities  are  even  cited  in  sup- 
jjort  of  this  ridiculous  doctrine,  among  which 
a  rase  in  Veates'  Koports  (Pa.)  and  3rd  Con- 
necticut are  considered  conclusive.  As  usual 
the  most  important  link  in  the  chain  is  over- 
looked; and  much  foolish  theorizing  the  result. 

AVhen  a  i»erson  charged  with  crime  or  ar- 
rested upon  civil  j^rocess  is  admitted  to  bail, 
the  acceptance  of  such  hail  is  simply,  as  the 
name  implies,  a  delivery  of  the  defendant  to 
the  person  who  becomes  surety  for  his  appear- 
ance or  the  payment  of  the  debt.  This  con- 
trol over  the  person  of  the  defendant  by  the 
bondsman  is  as  absolute  as  that  of  the  sheriff, 
except  where  the  sheriff  is  also  the  gaoler. 
The  bondsman  cannot  confine  the  defendant 
longer  than  necessary  to  surrender  him  to  the 
sheriff  or  other  officer. 

In  criminal  cases  the  State  accepts  the   un- 
dertaking of  the  bondsman  to  present  the  de- 
fendant at  the  proper  time  aud  place  for  trial, 
in  lieu  of  the  jierson  of  the  defendant,  and  un- 
til that  time  arrives,  the  bondsman  may  at  any 
time  surrender  him  to  the  custody  of  the  State. 
To   effect  this    surrender  the  power  of  the 
bondsman  is  even  s^reater  than  that  ot  an  offi- 
cer  who  effects  an  arrest.     lie  may  go  out  of 
the  jurisdiction  of  the  court  where  he  executed 
the  undertaking,  if  anued  with   a  bail  piece 
and  even  out  of  the  State.  (1  Bald.  C.  C.  578. 
8  Pick.  138,  7  Johns,  N.  Y.  145.)     And  the 
cases  cited  from  Connecticut  and  Pennsylvania 
also  apply  to  and  support  this  proposition.  lie 
may  take  him  while  attending  court  as  a 
suitor,  or  at  any  time,  even   on  Sunday;  4 
Yeates,  Pa.  123.    4  Conn.  170;  may  break 
open  doors  if  necessary,  7  Johns,  N.  Y.  144J ; 
4  Conn.  16G;  may  command  the  assistance  of 
the  sheriff  and  his  officers,    8Pjok.  188;  and 
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may   depuU   his  poicer   to    otherB,    3    Harr. 
N.  J.  568, 

The  bail  piece  of  the  common  law  was  sim- 
ply A  certificate  that  the  defendant  had  been 
admitted  to  bail  npon  the  account  of  the 
bondsman. 

This  far  it  looks  very  much  as  though  the 
kidnapper  of  Kahn,  if  in  the  possession  of  a 
bail  piece,  was  not  a  kidnapper  after  all. 
Under  the  statutes  of  Pennsylvania,  when  bail 
is  taken  for  the  appearance  of  a  {»crson 
charged  with  a  crime  or  misdemeanor,  it  must 
be  for  his  appearance  at  the  next  iemiy  which  in 
no  case  can  be  more  than  three  months  distant, 
in  point  of  time,  as  the  quarter  sessions  are  of 
course  held  quarterly.  Kahn,  then,  must  have 
been  admitted  to  bail  several  months,  probably 
a  year  or  piore  ago.  At  the  term  to  which  he 
was  recognized  to  appear,  the  bail  bond  must 
have  been  declared  forfeited.  The  moment 
the  forfeiture  of  the  bond  takes  place  the 
power  of  the  bondsman  ceases  and  the  efficacy  of 
his  bail  piece  is  terminated.  Thenceforth  he 
can  have  no  power  whatever  over  the  person 
of  the  defeudant.  He  may  bring  his  action 
and  recover  whatever  damages  he  may  have 
sustained  by  the  forfeiture  of  the  bond,  but 
his  power  over  the  person  is  irrecoverably  lost. 
The  court  when  declariug  the  recognizance 
forfeited  may  direct  a  capias  to  issue  for  the 
defendant  and  he  may  be  aprain  arrested  and 
tried  and  convicted  ;  but  with  that  the  former 
bondsman  has  nothing  to  do.  Were  it  others 
wise,  the  admission  to  bail  would  be  but  a 
mortgage  on  the  body  of  the  defendant  which 
the  boudsman  might  at  any  time  afler  de- 
fault, foreclose  and  make  into  t  title  absolute. 
If  this  were  true,  the  right  to  the  body  of  the 
defendant,  after  forfeiture  of  the  recognizance, 
would  exclude  the  power  of  the  State  to  take, 
or  try  or  punish  him  for  the  offense  commit- 
ted. The  mere  fact  that  the  State  may  re- 
arrest, is  conclusive  as  to  the  correctness  of 
the  proposition  that  the  bondsman  has  no 
power  over  the  party  recognized,  after  the  for- 
feiture of  the  bond.  The  conclusion  is  inevit- 
able that  the  kidnappers  of  Kahn  were  with- 
out any  warrant  of  law  and  were  guilty  of  an 
outrage  which  should  be  promptly  punished. 


They  fi^hould  be  promptly  indicted  for  the  of- 
fence, a  requisition  made  upon  the  Govenior 
of  Pennsylvania  and  the  parties  brouj^ht  back 
for  trial  and  punishment. 

Since  writing  the  above  the  report  comeB 
that  Mr.  Kahn  was  not  only  ontrageonsly 
abused  but  that  the  whole  scheme  was  one  of 
levying  black-mail,  and  that  upon  his  stead- 
fast refusal  to  pay  tribute,  he  was  discharged 
and  returned  to  his  home.  Uis  captors  prob- 
ably happened  on  some  lawyer  with  sense 
enough  to  advise  them  that  they  had  most 
wantonly  excee'ded  tlieir  {lOwer;  and  that  af- 
ter the  forfeiture  of  bail  in  a  criminal  case,  no 
bail  piece  can  ever  live  for  a  moment. 


♦ » » 


THE  SUPREME  COURT. 


With  the  adjournment  of  this  court  there  usu- 
ally springs  up  a  course  of  strictures  upon  the 
work  performed  during  the  session,  and  censure 
because  more  was  not  accomplished.  It  is  a 
fact  that  our  Supreme  Court  has  come  to  be  te- 
garded  as  a  sort  of  circumlocution  office  through 
which  matters  never  finally  pass,  except  by 
miracle  or  accident.  This  belief  obtains  with 
the  people  who  take  for  granted  the  standing 
jokes  of  small  lawyers  that  a  case  once  buried 
in  the  Supremo  Court  is  permanently  interred. 
That  there  are  more  cases  being  filed  than  diii^ 
posed  of,  is  true  enough ;  but  that  this  is  the 
fault  of  the  court,  directly,  is  not  true.  The 
modes  of  relief  from  this  overwhelming  array  of 
cases  constantly  confronting  the  court,  have  been 
so  often  discussed  by  us,  as  well  as  by  the  State 
aud  County  Bar  Associations,  and  are  so  plain 
and  simple  that  they  need  not  be  repeated  here. 
The  difficulty  now  existing  seems  to  be  the  ab- 
solute imbecility  of  a  majority  of  the  wise  men 
sent  here  annually  to  make  laws.  It  has  been 
fondly  hoped  that  they  would  contrive  some 
measure  of  relief,  or  in  default  of  such  contriv- 
ance, would  adopt  the  plan  recommended  by  the 
State  Bar  Association;  but  these  hopes  will 
never  be  realized  until  some  special  Moses  is 
created  for  that  purpose  and  sent  to  the  legisla- 
ture— a  conjunction  of  events  most  dismally  un- 
certain. Temporary  relief  might  be  found  io 
the  creation  of  a  Supreme  Court  Commission 
which  is  within  the  power  of  the  legislature,  if 
the  Supreme  Court  itself  would  give  it  life  bj-* 
request;  but  the  adoption  of  temporary  meas- 
ures of  relief  always  postpones  indefinitely  thos; 


THE    OHIO   LAW   JOtJENAL. 


600 


for  permanent  ofiect.  and  therefore  nothing  has 
been  done. 

During  its  past  session  two  hundred  and  forty- 
one   coses  on  the  general  docket  have  been  con- 
sidered  and  dispose4.of  by  the  court.    Reports 
have  been  prepared,  and  opinions  written  in  one 
hundred    and  twenty  cases.    Two  hundred  and 
eight  cases  on  the  motion  docket  have  also  been 
considered,  and  forty  cases  taken  out  of  their  or* 
der.     These  simple  figures  convey  no  idea  what- 
ever of  the  labor  performed  by  the  court.    In 
every    cuso  considered  and  disi)0sed  of,  there  is 
such  a  inassof  testimony  and  argument,  of  obscure 
pleading    and    citation  of  authorities,  that  the 
wonder  is,  that  a  decision  could  be  reached  in  one 
tenth  as  many.    The  writing    of  the  opinioi^s 
and  the  consultation    which  must  precede  and 
follow  such  writing,    the  changes  in  logic  and 
conclusion,  to  make  the  opinion  suit  all  concur- 
ring judges,  isa  matter  of  time  and  labor  not- 
well   understood  by   members  of  the  bar,  even, 
and  not  at  all  by  those  outside.    The  motion 
docket  compels  the  examination  and  determin- 
ation of  many  fine  points  of  law,  and  indeed 
many  of  the  severest  and  most  difficult  questions 
arise  upon  motions.    The  figures  we  have  given 
show   that  the  court,  to  have  accomplished  so 
much  must  have  been  unremitting  in  its  labor 
and  at  tlie  same  time  capable  of  performing  a 
wonderful    arhount  of  work. 

The  large  number  of  cases  taken  out  of  their 
order  and  disposed  of  indicates  great  capability 
and  industry.  All  these  involve  the  most  in- 
tricate and  trying  questions  of  law,  and  of  the 
construction  of  statutes,  wills,  etc.,  and  require 
long  close  study  and  extensive  examination  of 
authorities.  The  following  are  spme  of  these  ca- 
ses with  the  questions  involved  : 

Treasurer  of  Cuyahoga  County  against  the 
Northern  Transportation  Company,  involving  a 
'  question  as  to  the  residence  of  a  corporation  for 
taxation. 

Coan  against  Flagg,  from  Scioto  County,  in- 
volving tne  extent  of  the  grant  of  lands  bv  the 
Government  to  the  Ohio  Agricultural  ana  Me^ 
cbanical  College. 

The  State  ex  rel.  against  the  Commissioners 
of  Fayette  County,  involving  the  validity  of 
county  bonds  issued  to  raise  money  for  a  road 
iniprovement. 

Tbf»  State  ex  rel.  against  Powers,  holding  that 
local  laws  regulating  (he  oiganization  and  man- 
agement of  common  schools  are  unconstitutional. 

The  State  ex  rel.  against  the  Treasurer  of 
Hamilton  County,  involving  the  duty  of  State 
Auditor  and  County  Treasurer  as  to  settlements 
of  the  latter  with  the  State. 

MiUikin     against     Welliver,    and   Cracraft  | 


against  Smith,  from  Butler  County,  involving  a 
construction  of  the  will  of  John  D.  Smith,  and 
the  settlement  of  the  estate  of  Smith  and  his 
widow. 

Wagner  against  the  New  York,  Chicago  and 
St.  Louis  Railroad  Company,  from  Cuyahoga 
County,  involving  the  power  of  a  railroad  com- 
pany, after  a  verdict  in  appropriation  proceed- 
ings, and  before  judgment  thereon,  to  possession 
of  the  premises  upon  a  deposit  of  money. 

The  State  ex  rel.  against  the  Standard  Life 
Association  of  America,  involving  a  construc- 
tion of  the  statutes  relating  to  insurance  on  the 
mutual  protection  and  relief  plan. 

The  State  ex  rel.  against  Charles  H.  Moore, 
Superintendent  of  Insurance,  involving  the 
right  of  such  associations  organized  in  another 
State  to  do  business  in  this  State. 

Shorten     against     Drake,     from     Hamilton 
County,  involving  the  prioritv  of  liens  between* 
mortgagees  and  execution  and  attaching  credi- 
tors on  lands  convej^ed  to  defraud  creditors. 

Ohio  Railroad  Company  against  Hugh  J. 
Jewett,  involving  the  power  of  a  court  to  ap- 
point a  Receiver  for  a  railroad  company. 

C.  W.  Rowland  against  Meader  Furniture 
Comnan}',  from  Harmilton  County,  involving  the 
liability  of  corporations  de  facto  and  the  stock- 
holders' thereof. 

The  State  ex  rel.  against  Vanderbilt,  involv- 
ing the  power  of  railroad  companies  to  consolid- 
ate. 

Pitts  against  Foglesong,  from  Fairfield  County, 
involving  the  liability  of  an  accommodation  in- 
dorser  of  a  promissory  no^^,  where  such  note  is 
deposited  by  the  maker -as  collateral  security. 

The  State  against  Hipp,  and  Catoir  against 
Wattorson,  involving  the  constitutionality  of 
the  Pond  Liquor  Law,  and  the  right  to  recover 
back  money  under  the  law. 


[COMMUNICATED.] 

Editors  Ohio  Law  Journal. 

Your  issue  of  July  6,  '82,  contains  an  article 
relative  to  a  proceeding  had  recently  before  a 
Justice  of  this  citv,  in  which  the  writer  ap- 

Ssared  for  the  plaiiitift,  and  among  others 
x-Mayor  Collins  appeared  for  the  defendants. 
Mr.  Ricketts  is  much  disturbed  about  the  man- 
ner ill  which  the  cause  was  conducted,  the 
preliminary  proceedings  had  before  the  actual 
trial  began,  and  the  final  result  and  conclusion 
of  the  trial. 

Mr.  Editor,  it  is  neither  my  wish  nor  desir^ 
to  consume  space  in  your  good  Journal  dis- 
cussing a  matter  that  ought  never  have  been 
commenced  at  all,  and  one  especially  involving 
little  or  nothing  that  will  benefit  any  one  in 
particular  unless  it  be  the  author  of  the  com- 
munication dated  June  19,  '82,  but  since  he 
has  occupied  considerable  space  and  written 
and  expressed  himself  freely  and  at  length,  I 
propose  to  exercise  the  same  right  in  reply  to 
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his  article.  The  Ktutcnicnt  of  facts  in  the 
caasc  fwm  which  this  diHcnssioii  springs,  is 
about  as  follows:  The  sunnuons  was  return- 
able June  12,  '82;  Mr.  Collins,  who  was  then 
the  attorney  for  defendants,  appeared  and  in- 
formed thcr  court  that  he  was  not  ready  for 
trial  and  could  not  possibly  go  to  trial  that 
week.  The  Justice  thereupon  postponed  the 
hearing  to  Friday,  Jnne  10,  adding  that  if  the 
attorney  for  the  defendants  could  not  get 
ready  for  trial  at  that  date  he  would  grant 
further  time.  No  one  will  dispute  the  right  of 
the  court  to  grant  an  eight  day  continuance. 
The  continuance  did  not  exceed  the  time  spec- 
ified in  Section  6606  and  was  therefore  le^al 
and  just.  Nor  was  an  affidavit  necessary  for 
a  continuance  under  the  Section  above  cited. 
The  time  was  extended  from  Friday  to  Mon- 
day by  the  Justice  at  the  request  of  defendant's 
counsel.  There  seemed  to  be  a  misunder- 
standing as  to  the  hour  set  for  hearing,  plain- 
tiffs thinking  the  time  was  six  o'clock  P.  M. 
and  defendant  labored  under  the  impression 
that  the  hour  fixed  for  trial  was  seven  o'clock, 
P.  M.  of  same  day.  At  six  o'clock  P.  M. 
plaintiffs  took  a  default  judgment.  At  seven 
o'clock,  Allen  Miller  and  myself  appeared 
ready  for  trial,  when  the  court  informed  us 
that  we  were  "too  late."  "Default  judgment 
was  taken  an  hour  ago."  Thereupon  the 
judgment  was  set  aside  and  the  proper  reasons 
for  such  action  were  embodied  in  affidavits 
filed  for  that  purpose,  in.  accordance  with  Sec- 
tion 6578.  The  Justice  held  defendants  for 
the  accrued  costs  which  was  proper  and  com- 
pelled us  to  give  security  for  the  rent  before 
we  could  ^o  on  with  the  trial ;  all  of  which 
was  complied  with.  With  this  statement  of 
facts  will  T.  H.  R.  or  his  client  point  out 
wherein  they  were  injured  ?  Dare  he  or  either 
of  them  complain  of  partiality  shown,  either 
by  the  court  or  counsel  of  the  otner  side? 

On  the  other  hand  will  T.  H.  li.  deny  that 
the  court  allowed  him  abundance  of  time  and 
the  broadest  liberality  possible  to  make  a  good 
case? 

Hence  why  all  this  coniplaint  ?  There  is 
certainly  no  reason  why  criticism  should  be 
unjustly  heaped  on  a  distjiiguished  and  well- 
known  citizen  of  this  city.  T.  H.  R.  went  in- 
to the  case  (as  he  supposed)  a  winning  horse, 
and  came  out  the  loser,  and  that  is  wliere  the 
shoe  pinches. 

F.  SiEGEL  Jr. 
Columbus,  July  10, 1882. 
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NOTE. 
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Conger,  adm'r,  etc.  v.  Bean  and  othebs. 


♦  »♦ 


April  22,  1882. 

Wlioro  an  action  was  brought  by  an  adininistrator 
aguinMt  iM>venil  defendants  on  a  promissory  note  made  to 
tne  intestate,  and  after  one  of  the  defendnnlB  had  an- 
swered he  entered  into  a  stipulation  with  tlie  plaintilT 
and  withdrew  his  answer,  plaintitT  to  have  the  right  U» 
taKe  judgment  against  him  for  a  certain  amount,  Add, 
that  he  was  no  longer  a  party  to  the  action,  and  tliat  liis 
deposition  was  admissible  in  evidence. 
,  where  a  defendant  examined  aa  a  witness  in  behalf  of 
himself  stated  th|it  he  signed  the  note  in  his  own  hoost", 
tlie  allowance  of  his  answer  as  to  who  was  in  his  house  at 
that  time  is  not  objectionable  aa  being  testimony  in  re- 
spect to  a  personal  transaction  between  the  witness  and 
plaintifl's  intestate. 

Where  defendants  read  in  evidence  portions  of  the  tes- 
timony of  the  plaintiff's  intestate  as  his  admlssions^ven 
on  a  former  trial,  and  tfa^  court  admitted  only  a  portion 
of  the  remainder  which  was  offered  by  plaintiff,  hdd, 
not  error,  if  the  testimony  excluded  wouhl  have  had  no 
tendency  to  explain  or  modify  the  part  produced. 

Where  the  maker  of  a  note  refused  to  sign  with  a  cer- 
tain other  party  as  surety,  and  the  holder  of  the  note  after- 
wards went  ancl  procured  the  signature  thereto  of  sudi 
party  as  surety,  the  simple  concealment  from  him  «>f 
what  he  was  entitled  to  know  without  proof  tliat  ho  was 
induced  to  sign  by  fraudulent  representations  will  ena- 
ble hin\  to  escape  nability. 

Instructions  asked,  if  based  upon  evidence  which  in 
no  proper  sense  was  in  the  case,  are  properly  refused. 

Action  upon  a  promissory  note  executed  to 
the  plaintitr's  intestate,  H.  M.  Conger,  by  the 
defendants,  Jame  M.  and  Charles  C.  Bean,  and 
James  Patterson.  After  the  defendant,  James 
Jd.  Bean  had  answered,  a  stipulation  was  entered 
into  between  him  and  the  plaintiff,  whereby 
Bean  withdrew  his  answer,  and  plaintiff  was  to 
have  the  right  to  take  judgment  against  him  for 
a  certain  amount,  being  less  than  the  amount 
claimed  and  less  than  the  face  of  the  note. 

Charles  C.  Bean,  for  answer,  admitted  thd  ex- 
ecution of  the  note,  but  ayerred  that  he  signed 
it  as  surety,  and  that  after  the  delivery  of  the  note 
to  the  plaintiff's  intestate  the  payee  of  the  note, 
without  his  knowledge  or  consent,  caused  the 
note  to  be  materially  altered  by  obtaining  the 
signature  thereto  of  James  Patterson,  and  by 
reason  of  which  he,  the  said  Charles  C.  Bean,  be- 
came discharged^ 

James  Patterson,  for  anwer,  admitted  the  exe- 
cution of  the  note,  but  averred  that  he  signed  the 
note  as  surety;  that  he  was  induced  to  ao  w  by 
the  supposition  that  the  principal  maker,  James 
M.  Bean,  desired  him  to  si^n  it;  that  in  fact  James 
M.  Bean  did  not  desire  him  to  sign  it,  and  so  in- 
formed plaintiff's  intestate;  that  the  plaintiff's 
intestate  fraudulently  concealed  the  fact  from 
the  defendant,  and  thereby  misled  the  defendant; 
that  at  the  time  he  signea  the  note  it  had  been 
fully  executed  and  delivered,  and  his  signature 
was  procured  to  it  without  consideration.  The 
issues  formed,  as  between  the  plaintiff  and  the 
defendants,  Charles  C.  Bean  and  James  Patte^ 
son,  were  tried  to  a  jury,  and  verdict  and  judg- 
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ment  were  rendered  for  the  defendants.     The 
plaintiff  appeals. 

Adams,  J. 

1.  Upon  the  trial  the  deposition  of  James  M. 
Bean  was  read  in  evidence  oy  defendants.  The 
plaintiff  objected  to  its  being  read  upon  the 
ground  that  the  action  was  being  prosecuted  by 
an  administrator,  and  the  testimony  pertained 
to  a  personal  transaction  between  the  plaintiffs 
intestate  and  the  witness,  and  the  witness  was  a 
party  to  the  action.  The  admission  of  the  depo- 
sition against  the  plaintift's  objection  is  assigned 
as  error.  If  James  M.  Bean  was  a  party  to  the 
action  within  the  meaning  of  the  statute,  (sec- 
tion 3639  of  the  code,)  his  de|)osition  wa«  im- 
properly admitted.  That  he  wiis  technically  a 
party  cannot  be  denied.  But  after  the  filing  of 
the  stipulation  referred  to,  his  rights  were  virtu- 
ally concluded.  It  is  true,  judgment  does  not  ap- 
pcyir  to  have  been  rendered  against  him  as  the 
stipulation  provided,  but  it  could  have  been  ren- 
dered. After  the  filing  of  the  stipulation  the 
rendition  of  judgment  was  a  mere  formality.  It 
appears  to  us  that  the  case  wtis  not  f'ssentially 
ditfereht  from  what  it  would  have  been  if  judg- 
ment had  already  been  rendered.  Now,  if  it  had 
been  rendered,  the  action  from  that  time  would 
have  been  simply  an  action  against  the  other 
defendants.  It  would  have  been  no  more  an  ac- 
tion against  James  M.  Bean  than  if  it  had  been 
dismipsed  as  to  him.  In  our  opinion  he  was  not 
a  party  within  the  meaning  of  the  statute,  and 
the  court  did  not  err  in  admitting  hi8de]K)sition. 

2.  Charles  C.  Bean  was  examined  as  a  wit- 
ness in  behalf  of  himself.  After  having  stated 
that  he  signed  the  note  in  his  own  house,  he  was 
asked  and  allowed  to  state  who  were  in  the  house 
at  that  time.  This  was  objected  toby  the  plaintiff 
as  calling  for  testimony  in  respect  to  a  personal 
transaction  between  the  witness  and  the  plaint- 
iff's intestate;  but  in  our  opinion  it  could  not 
properly  be  so  regarded. 

3.  The  defenuiints  reail  in  evidence  portions 
of  the  testimony  of  the  plaintiff's  intestate  as 
his  admissions  given  upon  Jthe  former  trial.  The 
plaintiff  then  offered  the  remainder  of  the  testi- 
mony of  his  intestate.  The  court  admitted  only 
a  portion  of  the  remainder.  The  plaintiff  claim's 
that  the  court  erred  in  not  admitting  the  whole. 
Section  3650  of  the  code  provides  that  when  part 
of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  part^,  the  whole  on 
the  same  subject  may  be  inquired  into  by  the 

.  otiier  party.  But  we  are  unable  to  see  that  the 
testimony  excluded  would,  if  it  had  been  ad- 
mitted, liave  had  any  tendency  to  explain  or 
modify  the  part  introduced.  It  could  not,  we 
think,  be  said  to  be  upon  tho  same  subject. 

4.  ^  The  plaintiff  asked  the  court  to  instruct 
the  jury  that  unless  Patterson  was  induced  to 
sign  the  note  by  fraudulent  representations  made 
to  him  by  H.  M.  Conger  for  the  purpose  of  in- 
ducing him  to  sign  the  note,  he  could  not  escape 
liability.  The  court  refused  to  so  instruct,  and 
instructed  in  substance,  that  Patterson  could  not 
escape  liability  unless  be  was  indued  to  sign 


the  note  bv  fraudulent  representations  or  con- 
cealment of  the  true  facts.  There  was  evidence 
tending  to  show  that  the  intestate  asked  James 
AI.  Beau^  give  a  note  with  Patterson  as  surety; 
that  Bean  refused  to  do  so,  and  refused  to.  ask 
Patterson  to  sign  it,  aiid  agreed  only  to  give  a 
note  with  his  brother,  Charles  C.  Bean,  as  surety; 
that  the  intestate,  immediately  upon  receiving 
the  note,  proceeded  to  obtain  not  only  Charles 
C.  Bean's  signature,  but  also  Patterson's  signa* 
ture;  that  he  did  so  in  the  absence  of  James  M. 
Bean,  and  without  informing  Patterson  that  the 
principal,  Bean,  had  refused  to  give  a  note  with 
hirn  as  surety.  If  the  fact  was  as  testified  to  by 
the  principal,  then  the  effect  of  obtaining  Pat- 
terson's signature  was  to  release  the  principal, 
and  to  prevent  Patterson,  if  he  was  compelled  to 
pay  the  note,  from  looking  to  the  principal.  It 
was  clearly  the  intestate's  duty,  if  the  principal 
refused  to  give  a  note  with  Patterson  as  surety, 
not  to  go  to  Patterson  and  ask  him  for  his  signa- 
ture, or,  if  hb  did  so,  to  disclose  fully  to  Patter- 
son the  fact  that  the  principal  had  refused  to 
give  a  note  with  him  as  surety.  In  our  opinion 
it  was  not  necessary  for  Patterson  to  show  that 
he  was  induced  to  sign  the  note  by  fraudulent 
representations.  It  was  sufficient,  we  think,  if 
the  intestate,  at  the  time  he  obtained  Patterson's 
signature,  acted  in  bad  faith  in  concealing  from 
him  what  he  was  entitled  to  know,  and  what,  if 
he  had  known,  would  probably  have  prevented 
him  from  signing  the  note.  We  see  no  error  in 
the  ruling  of  the  court  ui)on  this  point. 

#5.  The  plaintiff  asked  an  instruction  in  these 
words:  "If  you  find  that  Charles  C.  Bean  knew, 
or  had  been  informed  that  Patterson  was  to  sign 
the  note  as  surety,  and  that  ^Fter  having  received 
such  knowledge  or  information  he  signed  said 
note  without  objection  on  his  part  to  Patterson's 
signing  the  same,  such  fact — tnat  is  the  signing 
of  the  note  with  sueh  knowledge,  and  without 
objection — will  in  law  amount  to  a  consent  on 
the  part  of  Charles  C.  Bean  that  Patterson  should 
sign  the  note  as  surety,  nnd  said  Charles  C.  Bean 
is  liable  thereon."  The  court  refused  the  in- 
struction and  gave  an  instruction  in  these  words: 
"The  liability  of  the  defendant,  Charles  C.  Bean 
depends  upon  the  simple  questipn  of  fact  as  to 
whether  or  not  the  signature  of  James  Patterson 
was  obtained  to  the  note  without  said  knowledgcf 
and  consent  of  Charles  C.  Bean;  and  if  you  find, 
b^  a  preponderance  of  credible  testi  mon^,  that  the 
signature  of  Patterson  was  obtained  without  the . 
knowledge  and  consent  of  Charles  C.  Bean,  then 
St'iid  Bean  ii^not  liable;  but  if  the  evidence  fails 
to  establish  said  alleged  fact,  then  said  Charles 
C.  Bean  is  liable  for  the  amount  due  on  the 
note."  The  plaintiff  insists  that  the  instructiop 
asked  by  him  is  not  fullj'  covered  by  the  instruc- 
tion given.  He  insists  that  he  was  entitled  to 
have  the  attention  of  the  jury  called  specifically 
to  the  fact  that  if  Charles  C.  had  knowledge  that 
Patterson  was  to  sign  the  note,  and  did  not  ob- 
ject, he  must  be  deemed  to  have  consented  to 
Patterson  signing  it.  Possibly  we  might  con- 
clude that  the  plaintifi^s  position  is  correct  if 
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there  was  any  evidence  that  Charles  C.  had 
knowledge  that  Patterson  was  to  sign  the  note. 

The  evidence  relied  upon  by  the  plaintiff  is  a 
portion  of  the  intestate's  testimony  given  upon  a 
former  trial,  and  which  was  to  the  effect  that  he 
told  Charles  C.  that  Patterson  was  to  sign  the 
not^e^  and  that  Charles  C,  did  not  object.  That 
portion  of  the  intestate's  testimony  upon  the  for- 
mer trial  was  read  in  evidence  by  the  phiintiff, 
against  the  defendants'  objection  upon  the  trial 
from  the  rulings  in  which  the  appeal  was  taken. 
The  defendants  had,  as  they  were  entitled  to  do, 
read  certain  portions  of  the  intestate's  testimony 
as  his  admissions.  The  admissions,  as  claimed 
by  Che  defendants,  were  to  the  effect  that  the  in- 
testate, when  ho  obtained  Patterson's  signature, 
did  not  inform  him  that  the  principal.  Bean, 
had  declined  to  give  a  note  with  him  as  surety. 
After  the  defendants  had  read  so  much  of  the  in- 
testate's testimony  as  they  desired  to  read  us  ad- 
misisions,  the  plaintiff^  insisted  upon  reading  the 
rest,  and  the  court  allowed  him  to  rdad  a  certain 

Krtionbut  under  the  express  ruling  that  it  should 
considered  by  the  jury  onlv  as  far  as  it  had  the 
effect  to  explain  or  modify  t^e  intestate's  admis- 
sions. '  In  the  portion  thus  read  by  the  plaintiff 
appears  the  statement  made  by  the  intestate 
upon  the  former  trial,  that  he  told  Charles  C. 
that  Patterson  was  to  si^n  the  note,  and  Charles 
C.  did  not  object.  Now  it  is  very  clear  that  we 
have  no  evidence  of  what  the  intestate  told 
Chares  C,  if  anything.  What  was  admitted  only 
purports  to  be  evidence  of  what  the  intestate  tes- 
tified to  upon  the  former  trial.  As  evidence  of 
the  fact  sought  to  be  established,  it  was  inad- 
missable.  As  evidence  of  such  fact  it  was  not 
admitted. 

The  instruction  asked,  then,  was  based  upon 
evidence  which  in  no  proper  sense  was  in  the 
case.    It  was,*  we  think,  properly  refused. 

AfiSrmed. 
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EVIDENCE— PRACTICE. 


NEW  YORK  COURT  OP  APPEALS. 


PiNHEY,  ADH'rX  «.  ObTH  ET  AL. 

April  11,  1882. 

One  S.,  a. witness,  hmving  testified  to  certain  conversa- 
tions between  defendant  O.  and  plaintiff's  testator,  at 
which  he  was  present,  O.  was  called  and  asked  if  he  ever 
had  any  conversation  with  testator  at  which  S.  was  pres- 
ent, and  in  which  defendant  made  certain  statements 
testified  to  by  S.  HeLd^  That  the  questions  were  properly 
excluded  under  |  S29,  as  they  related  to  what  was  said 
between  O.  and  testator,  and  not  merely  to  the  presence 
of  S.  at  the  interview. 

A  surviving  party  is  not  precluded  by t  ^29  from  testi- 
fying to  extraneous  facts  and  circumstances  which  tend 
to  show  that  a  witness  who  has  testified  to  a  transaction 
or  oonmiunication  between  the  survivor  and  the  de- 
ceased has  testified  falsely,  or  that  it  is  impossible  that 
his  statement  can  be  crue ;  and  so  long  as  he  refrains 
from  testifying  as  to  anything  that  passd  or  did  not  pass 
personaUy  between  himself  and  the  deceased,  it  is  not  a 
valid  objection  that  the  facts  which  he  states  bear  on 
the  Issue  whether  the  transaction  in  question  toolc  place, 
or  upon  the  truth  of  the  testimony  given  to  prove  it. 

The  appellate  court  attempted  to  cure  an  error  in  the  ro- 
lection  of  evidence  offered  to  contradict  the  evidence  of  a 


witness  as  to  a  certain  item  by  requiring  plaintiff,  as  i 
condition  of  affirmauoc.  to  deduct  tlie  amount  allowed 
for  such  itoni'.  The  evidence  sought  to  be  contradicts 
was  only  a  portion  of  tlie  witness'  testimony.  MtUl,  er- 
ror ;  such  course  is  only  proper  where  the  evidence  of  tbo 
witness  relates  solely  to  the  item  rejected,  and  his  wbok 
testimony  can  be  stricken  out  without  affecting  the  reid- 
due  of  the  recover3% 

This  action  was  brought  by  P.,  plainiifTs  in- 
testate, to  recover  for  proFessional  services  as  at- 
torney for  defendants.  On  the  trial  one  S.,  a 
witness  for  plaintiff,  and  formerly  managing 
clerk  for  P.,  who  was  then  dead,  testified  to  cer- 
tain conversations  between  P.  and  the  defend- 
ant 0.,  which  were  material  to  the  issues,  at 
which  conversations  S.  stated  that  he  was  prei^ 
ent  and  that  they  took  place  at  tlio  office  of  r.  0. 
was  called  as  a  witness  on  }iis  own  behalf,  but 
the  referee  refused  to  allow  him  to  testify  as  to 
what  was  said  or  what  was  not  said  between  him 
and  P.  at  tho.se  conversations.  0.  was  then  asked 
whether  he  ever  had  any  conversation  ivith  P. 
at  his  office  at  wh)<;h  S.  was  present,  and  at 
which  0.  made  certain  statements  to  P.,  to 
which  S.  had  testified.  These  questions  were 
excluded. 

Hdctylfo  error;  as  the  questions  excluded  re- 
lated to  what  was  said  between  O.  and  the  de- 
ceased, and  not  merely  to  the  fact  of  S.'  presence 
at  an  interview  between  them. 

The  primary  intent  of  §  829  of  the  code,  pro- 
hibiting the  examination  of  a  party  as  a  witness 
in  his  own  behalf  against  the  executor,  e£c.,  of  a 
deceased  person,  ''concerning  a  personal  tran^ 
action  or  communicalion  between  the  witness 
and  the  deceased  person,"  is  to  prevent  a  surviv- 
ing party  from  proving  by  his  own  testimony  a 
personal  transaction  or  communication  between 
himself  and  a  deceased  person,  but  it  does  not 
preclude  the  survivor  from  testifying  to  extran- 
eous facts  or  circumstances  which  tend  to  show 
that  a  witness  who  has  testified  affirmatively  to 
such  a  transaction  or  communication  has  testified 
falsely  or  that  it  is  impossible  that  hfis  statement 
can  be  true,  as  for  instance,  that  the  survivor  was 
at  the  time  absent  from  the  country  where  the 
transaction  is  stated  to  have  occurred,  and  that  so 
long  as  the  survivor  refrains  from  testifying  as  to 
anything  that  passed  ordid  not  pass  personally  be- 
tween himself  and  the  deceased,  it  is  not  a  valid 
objection  to  his  testimony  that  the  facts  which 
he  states  bear  upon  the  issue  whether  or  not  the 
personal  transaction  in  question  took  place,  or 
upon  the  truth  of  the  testimony  by  which  nid 
transaction  is  sought  to  be  proved  asainst  him. 

Certain  questions  were  asked  defendant  0., 
touching  what  the  deceased  did  in  a  certain  case; 
whether  he  put  in  an  appearance,  drew  an  an- 
swer, as  testified  to  by  S.  These  .questions  were 
excluded.  The  general  term  held  that  such  ex- 
clusion was  erroneous,  as  the  questions  did  not 
relate  to  personal  transactions  with  the  deceased. 
The  court  attempted  to  cure  this  error  by  requir- 
ins  plaintiff,  as  a  condition  upon  which  the 
judgment  should  be  affirmed,  to  iteduct  from  the 
recovery  the  amount  allowed  for  services  in  that 
suit. 
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Held,  Error;  as  this  ruling  deprived  the  de- 
fendants of  any  advantage  they  might  have  from 
a  material  contradiction  of  the  praintiti''8  wit- 
ness. Such  a  course  would  be  proper  only  in 
case  the  evidence*'of  the  witness  related  solely  to 
the  item  rejected,  and  his  whole  testimony  could 
be  stricken  out  without  affecting  the  rcsichio  oi 
the  recover^'. 

Judgment  of  general  term,  modifying  and  af- 
firming as  modified  judgment  for  plaintiff,  re- 
versed and  new  trial  ordered. 

Opinion  by  Rappalo,  J.  All  concur,  except 
Earl  and  Danforth,  J.  J.,  dissenting. 


-#-♦- 


RAILROAD— ACCIDENT— DAMAGES. 


SUPREME  COURT  OP  PENNSYLVANIA. 


Patton  et  al., 

V. 

Pittsburgh,  Cincinnati  A  St.  Louis  R.W.  Co. 


In  an  action  bronght  by  the  widow  and  minor  childron 
to  recover  damages  for  the  death  of  an  eniplovee  of  a 
railroad  company  who  was  killed  in  West  Virginia,  the 
court,  in  answer  to  plaintiflb  point,  instructed  the  Jury, 
unqualifiedly,  In  tlie  language  of  the  point,  that  the  ae-  ^ 
tion  could  lie  mH^ntalnecIif  Uie  statute  in  force  in  West 
Virginia,  relating  to  cases  of  death  caused  bv  negligence 
was  similar  to  or  substantially  the  same  as  tuo  statute  on 
the  same  subje^  fu  Pennsylvania,  and  added,  at  the  close 
of  the  chance,  *'Tbe  question  of  law  as  to  the  effect  of  the 
statute  of  west  Virginia  we  will  reserve  for  further  ccm- 
sideration."  The  verdict  of  the  Jury,  after  considering 
the  faots,  was  for  plaintiff.  **  subject  to  the  opinion  of 
the  court  on  a  question  of  law  reserved.** 

After  verdict  and  before  judgment  the  plaintiffs  moved 
to  amend  the  record  by  adding  the  name  of  the  legal 
plain tifll  which  motion  was  refused.  Heldf  to  have  been 
error,  under  the  Act  of  1S52  the  courts  have  power,  in 
any  stage  of  the  proceedings,  to  change  or  add  the  names 
of  partMS  so  as  to  make  the  record  conform  to  the  issue 
that  was  tried,  and  no  verdict  ought  to  be  set  aside  where 
there  has  been  a  full  trial  upon  the  merits  and  the  forma) 
addition  of  a  party  will  cure  the  defect  of  the  record. 

Trunk  EY,  J. 

In  answer  to  the  plaintifb'  third  point  the 
jury  were  unqaalifiedly  instructed  that  this  ac- 
tion can  be  maintained  if  the  statute  in  force  in 
West  Virginia,  relating  to  cases  of  death  caused 
by  negligence,  was  similar  to  or  substantially 
the  same  as  the  statute  on  the  same  subject  in 
Pennsylvania.  The  only  statute  of  West  Vir- 
ginia, given  in  evidence,  is  the  fifth  and  sixth 
sections  of  an  Act  relating  to  actions  where 
death  of  a  person  was  caused  by  wrongful  act, 
neglect  or  default,  which  provides  among  other 
things,  that  ''every  such  action,  shall  be  brought 
bv  and  in  the  name  of  the  personal  repi^esentative 
of  such  deceased  persons  and  the  amount  re- 
covered in  evecy  such  action  shall  be  distributed 
to  the  })arties,  and  in  the  proportions  provided 
by  law.  in  relation  to  the  distribution  of  personal 
estates  left  by  persons  dyiug  intestate.'^  What 
the  law  provides  in  relation  to  said  distribution 
was  not  proved.  The  learned  judge  in  the 
charge  said  it  was  his  impression  that  the. 
statute  in  West  Virginia  was  so  different  from 
the  statute  in  this  State^  that  the  action  would 
not  lie,  but  instructed  the  iury  that  the  fact  of 
Mr.  Patton  having  been  killed 'in  West  Virginia 


made  no  difference  so  far  as  they  were  concerned. 

At  the  close  (»f  the  cimrgc  he  adds  these  words: 
"The  question  of  law,  lis  to  the  effect  of  the 
Htiitute  of  West  Virginia,  wo  will  reserve  for 
further  consideration."  The  verdict  was  for  the 
phiintiffs  for  $4,900,  "subject  to  the  opinion  of 
the  court  on  a  question  of  law  rcserveu."  In  an 
opinion  subsequently  filed,  two  questions  of  law 
are  considoreu  as  having  been  reserved  : —  1. 
"Can  the  plaintiffs  recover  under  the  West  Vir- 
ginia Statute;  and  2.  Is  there  sufiicient  evidence 
of  negligence  to  justify  a  vedict  ngainst  the  de^ 
fendant?"  Neither  of  these  are  shown  by  the 
record.  Of  the  first  it  is  said  :  "  I  do  not  think 
the  statutes  are  substantially  alike.  In  this 
State  the  right  of  action  by  our  statute  is  in  the 
widow  and  children,  or  parents.  In  the  West 
Virginia  Statute  the  right  of  action  is  in  the  ad- 
ministrator. We  think  this  is  decisive  of  the 
question  ;  and  as  the  action  is  by  the  widow  and 
children,  it  cannot  be  maintained.'' 

Before  the  argument  of  the  question  a  motion 
had  been  made  for  amendment  bv  adding  the 
name  of  the  administratrix  a  legal  plaintiff,  for 
use,  in  writ,  record  and  pleadings,  and  at  the 

[)rcseat  will  be  considerea  as  having  been  al- 
owed.  If  it  was  material  to  determine  whether 
the  statutes  were  substantially  alike,  it  was  for 
the  court ;  but  it  was  submitted  to  the  jury  to 
determine,  and  if  they  were,  it  was  ruled  that 
the  action  could  be  maintained.  Neither  the 
fact  nor  question  of  law  set  forth  in  plaintiffs' 
third  point  was  reserved.  The  verdict  was  as 
indefinite  as  the  remark  at  the  close  of  the  charge. 

lElvery  reservation  of  a  question  should  place 
distinctly  upon  th6  record  what  the  point  is 
which  is  reserved,  and  ihe  state  of  facts  out  of 
which  it  arises  :  Ferguson  v.  Wright,  11  P.  F. 
Smith.  258  ;  Wilde  v.  Trainer,  9  Ibid,  439.  All  the 
legal  propositions  had  been  absolutly  ruled; and 
what  was  distinctly  stated  in  the  so  called  reser- 
vation ?  It  ma^  be  cqnceded  that  the  conrt  in- 
tended the  precise  question  suUstantially  stated 
in  the  opinion,  but  the  record  does  not  show  that. 
On  the  contrary,  it  shows  that  question  was  af- 
firmed, if  the  jury  found  the  two  statutes  sub- 
stantially of  the  same  import.  Jtidgment  mi^ht 
be  entered  upon  the  verdict,  but  most  cases  which 
have  been  reviewed  in  this  court  where  the  point 
was  not  well  reserved,  the  cause  has  been  sent 
back  for  another  trial.  A  ju(jlgment  upon  this 
verdict  for  the  reason  that  the  record  snows  no 
definite  point  on  which  the  verdict  depends,  is 
not  what  was  intended. 

The  record  reveals  nothing  of  what  is  called 
the  second  reserved  question.  It  is  error  to  sub- 
mit a  fact  to  the  jury  and  after  its  finding  enter 
judgment  for  the  defendant  on  the  ground  that 
the  evidence  was  insufficient  to  establish  it  : 
North  America  Oil  Co.  v.  Forsyth,  12  Wright,  291. 

After  verdict  and  before  judgment  the  plaintiffs 
moved  to  amend  by  adding  the  name  of  the  legal 

Elaintiff,  which  was  refused.    The   cause  had 
een  tried,  and  the  evidence,  under  the  instruc- 
tions, warranted  the  verdict.    In  all  actions,  in 
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any  stage  of  the  proceedings,  the  courts  liave 
power  to  permit  amendments  by  changing  or 
adding  tne  name  or  names  of  any  ^arty,  phiintiff 
or  defendant,  whenever  it  shall  appear  to  them 
that  a  mistake  or  omission  has  been  made  in  the 
name  or  names  of  any  such  party :  Act  of  1852,  P. 
L.  574,  ^  2.  It  very  clearly  appeared  there  was 
a  mistake  in  omitting  the  name  of  the  adminis- 
tratrix of  William  Patton,  dec'd,  for  the  statute 
under  which  the  action  was  brought  directed  it 
should  be  by  and  in  the  name  of  the  personal 
representative.  Logislation  and  adjudication 
have  favored  amendments  to  the  end  that  causes 
may  be  speedily  trie<l  on  the  merits,  or  when  ro 
tried  thnt  the  result  shall  be  preserved.  Thus, 
the  Act  of  1872,  P.  L.  25,  proviaes  that  no  verdict 
snail  be  set  aside  for  defectivl^ness  or  indefinite- 
ness  in  its  form,  or  by  reason  of  the  want  of  a  dec- 
laration or  plea,  but  the  court  shall  have  power 
at  any  time  to  direct  the  filing  of  a  declaration, 
the  entering  of  a  plea,  or  filing  a  description  if 
in  ejectment,  as  snail,  make  the  pleading  and  rec- 
ord conform  to  what  was  tried  before  the  jury  and 
found  by  the  verdict.  Under  the  Act  of  1852  the 
courts  have  power,  in  any  staee  of  the  proceedings, 
to  change  or  add  the  namesof  parties  so  as  to  make 
the  record  conform  to  the  issue  that  was  tr{e<l, 
and  no  verdictought  to  be  set  aside  where  there  has 
been  a  full  trial  u|)on  the  merits  and  the  formiil 
addition  of  a  party  will  cure  the  defect  in  the 
record.  When  the  amendment  is  a  formal  one, 
introducing  no  new  or  different  cause  of  action, 
depriving  the  opposite  party  of  no  substantial 
right,  and  which  ought  to  have  been  made  in  the 
court  below,  it  will  bo  considered  in  this  court  as 
having  been  made  :  Fritz  v.  Heyl,  12  Norris,  77. 
This  case  wiis  trie<l  justas  if  the  legal  plaintiff 
had  brought  suit  and  was  upon  the  record,  and 
the  amendment  ought  to  nave  been  allowed. 
When  it  was  moved  a  year  had  not  e]a|)sed  from 
the  date  of  the  decedent's  death.  It  was  within 
the  terms  of  the  statute,  prejudiced  the  rights  of 
no  one,  and  if  trial  was  free  of  error,  it  would 
have  saved  the  verdict.  Where  nothing  else  in 
the  way  of  entering  judgment  upon  the  verdict 
we  would  treat  the  motion  as  having  been 
granted,  but  as  the  cause  goes  back  to  the  Com- 
mon Pleas  the  amendment  will  there  be  made 
nunr  pro  tune. 

The  important  question  to  the  plaintiffs, 
whether  this  action  can  be  maintained  in  Penn- 
sylvania, is  not  and  cannot  be  raised  by  them, 
for  decision  upon  the  record  as  it  comes  ;  and  wo 
expresslv  exclude  an  inference,  from  the  disposi- 
tion of  the  assignments  of  error,  that  we  arc  of 
opinion  that  the  action  will  lie. 

Judgment  reserved  and  a  venire  facias  de  novo 
awarded. 

CRIMINAL  LAW— EXPERT  TESTIMON  Y. 


SUPREME  COURT  OP  WISCONSIN. 


Kit OLL  v.  SfaTS  of  WiaOONBIK. 


May  10, 1882. 
1.    On  a  trial  for  murder,  where  the  evidence  relied 


upon  by  the  prosocution  was  mainly  circumirtantial,  i 
pcraou  cullca  an  an  expert  tcstiftcd,  agahmt  objection, 
that  ho  had  inadeacomparifion  of  hair  taken  from  the 
head  of  the  deceaacMl  with  hair  found  (together  with 
blood)  mK>n  a  wheelbarrow  bclongins  to  the  acvtnod; 
that  Hucli  c^impnrifvm  wns  foundod  on liiR  exjierienre,  he 
havinfc  uindo  a  very  cnreful  Htudy  of  *hair;  and  that  the 
liaSr  WHM  proiaHely  thewinicin  l«*nf;th,  niai^nitude,  and 
CTolor,  aiiii  in  every  other  rc»]»ect,  »o  Ihitt  any  jtertou  fmtld 
Itave  told  it  an  veilfvt  Mnute/f ;  nuiX  he  added  tluU,aHthe  n> 
ftult  of  that  conipariHon,  hcc-ouldfuiy  that  "it  waNfmin  the 
head  of  tlie  same  perKon."  //e/f/,tiiut  the  Htaleinont  laid  re- 
cited was  improperly  admitted  in  ovideni«,  aa  it  ap|N>«r« 
to  havo  tx*en  baHod  merely  upon  farta  o]>on  to  couniinn 
olwcrvation,  and  undertook  to  determine  a  cjueiaioti 
wliicli  was  for  tlie  jury. 

2.  Wliero  a  medu-alwitnesaliaH  teRtified  an  from  h\» 
own  knowlego  an<l  eX|>erionco  to  a  matter  whidi 
ia  witliin  liiH  province  aH  an  ex|>eit,  (an  that  MimmI- 
HtaiiiH  were  cauHCHi  l)y  human  blornl  <«)ipuMc-loa,)  he  can- 
not Ije  im|>oa(*hcd  l>y  reading  to  the  jury  cxtracta  fruin 
medical  bttoiui, 

3.  In  criminal  aain  civil  trials  thin  court  reviews  tlic in- 
Btructiona  given  to  the  jury  only  ko  far  aa  exccptiouK 
liave  Iwen  taken  thereto. 

4.  Tlie  decision  in  Dickinson  v.  State,  iH  Wis.  2SS,  tliat 
it  was  not  ern)r  to  Instruct  the  jury  that  tlieir  vcnitrt 
nuist  eitlier  \to  **guilty  of  niunlor  in  the  lirst  degrpc**  uf 
'*not  guilty,'*  applies  only  to  iixhoh  in  which  tliere  in  iio 
evidence  to  suKlain  a  conviction  for  any  lower  gmtic  uf 
honiicido. 

COLK,  (\  J. 

The  doren<lant,  and  plaintff  in  error,  waa  charged  and 
tried  for  the  crime  «>r  having  wiiriilly  and  felunioinlj 
killed,  witli  nnilice  arorethouglit,  one  'r*liarlca  Kolide  on 
the  fourth  <  f  March,  ISTU.  The  evidence  rule«l  upon 
by  tho  state  to  prove  the  a(VUMe<l  guilty  of  tlie  crim« 
charged  against  him  was  mainly  circuiUMtaatial.  ltai>- 
peunMl  that  the  deci^ased  hud  U^cn  in  the  employ  of  the 
defendant  for  a  short  time,  and  the  weight  of  teKtinion? 
tends  to  show  that  he  was  hist  seen  alive  In  the  early  part 
of  the  evening  of  tlie  third  or  March,  at  the  defendant^i 
sahion.  His  body  was  found  on  the  twenty-tiftii  of  tlie 
asnie  month  in  an  unfrcquente<l  phu-e  in  a  swamp,  abi>ut 
40  rods  south  of  a  railway  track,  and  almut  one^hslf  utile 
scnith-west  of  the  defentlaiit'a  residence.  There  w-err 
four  cuts  or  staljs  on  iiis  loft  breast,  and  two  on  tlie  fnnil 
part  of  each  leg  lK)t ween  the  knee  and  thigh.  Mcdit^I 
witncHSi*s  who  made  a  pont-mwU-m  examination  of  tlie 
body,  testified  tliat  there  was  a  fracture  of  tho  akull  en 
the  right  side  of  tlie  forehead  extending  backward  and 
downward  to  about  tho  margin  of  the  ear  ;  thai  his  bo«*eb 
had  i)0cn  severely  in junnl  fnmi  blows;  and  that  death 
was  probablv  caused  by  the  injury  to  tlio  lieod  aad 
bowels  combined.  The  theory  of  tlie  profiecation  was 
that  the  defendant  had  killc«l  Kolide  <mi  tho  night  of 
March  4th  in  his  barn,  and  had  then  tak^n  the  laidy  to 
the  place  where  it  was  found  for  tlie  purpose  of  conceal- 
ing the  crime. 

Among  other  evidence  given  to  snst^iin  thin  tlieory  the 
state  prv>duced  as  a  witness  one  John  Timtnens,  who 
livtKl  very  near  the  railroad,  and  who  teatilled  tliat  aiioot 
midnight,  March  5rd,  he  saw  from  the  window  of  bit 
liouse  a  man  come  along  the  track  with  a  wlieeltjarrow 
andsomothingin.it.  The  witness  desc:rilied  tho  wheel- 
barrow and  the  man.  There  was  a  wheel liarrow  in  the 
possession  of  the  defendant  answering  this  dencripiioo, 
and  the  defendant  in  size  >vas  about  such  a  man  aa  wit- 
ness saw.  There  were  some  blood  and  hair  found  apoii 
the  wheclliarrow  which  the  defendant  had.  One  Dr.  Pi- 
per was  sworn  as  a  medical  expert.  «  Ho  had  maile  a 
micrscopical  examination  of  bhiod  found  on  the  barrow 
and  on  pieces  of  wood  taken  from  the  same;  bad  exam- 
ined pieces  of  cloth  and  hair, — hair  taken  from  the  skall 
of  the  decx*ased,  and  hair  found  on  the  wheel Ijarrow. 
This  witness  was  perinitte<l  to  state,  against  defendant's 
objection,  that  he  had  made  a  comparison  of  the  hair 
found  on  the  wheelbarrow  and  that  taken  fmni  the  skoll, 
such  comparison  being  founded  on  his  experience,  he 
having  made  as  he  said,  a  very  careful  study  of  hair.  He 
was  asked  to  state,  and  did  state  under  objeciion.  the  re- 
sult of  that  comparison,  lie  said  that  the  hair  was  pre- 
cisely the  same  in  every  respect,  in  length,  niagnitwle, 
color,  and  in  every  other  respect,  so  that  any  penon  enald 
have  told  it  as  well  as  himself,  and  lie  adld^  :  "As  the 
result  of  the  comparison,  I  can  say  that  it  waa  from  th« 
head  of  the  same  person." 
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Wo  havo  dotailod  eiioii);h  oftlio  fHcU  to  hIiow  the  vory 
important  boaii  11  g  of  til iH  iiic*nl|nitnry  tcMtiiiioiiy.  One 
excteption  relied  on  for  a  revorual  of  tlio  jiidj^iiient  \h  ttie 
admission  of  this  testimony  against  tlie  defondantN  ol>- 
lection  ;  and  tlie  question  prosented  for  docisiDn  iH,  was 
it  competent  and  proper  toslimon^  imdor  tlio  circum- 
stances T  The  ol)Joction  to  its  adnnsHion  is  tlmt  tlio  >vit- 
ness  was  permitted  to  Slate  or  give  IHh  opinion  upon  a 
vital  fact  in  the  case,  which  it  was  tlie  proviii<*c  of  tlio 
jury  to  detennino  fmni  the  evidence  givou.  Tito  witneKH 
saici  that  the  hair  which  he  hail  examined  found  on  tiio 
wheelliarrow  and  that  taken  from  tiio  skull  of  tiio  de- 
ceased was  from  tlie  licad  of  the  siinie  jMirson.  1*lio  wit- 
ness reached  this  conclusion,  as  we  undorstand  Iiim  t<^ti- 
mony,  not  from  any  scientific  tests  or  pceuliuritioM  in 
the  structure  of  tlie  hair  which  an  examination  by  a 
microscope  would^discloso,  but  from  the  length,  magni- 
tude, and  color,  or  those  o))vionN  marks  and  resem- 
blances which  one  person  of  good  vision  woultl  ol»sorvo 
MS  readily  as  another.  The  compariKon  made  rc(|uinHl 
no  peculiar  skill  nor  scientilic  Icnowlodgn.  It  w^is  no 
more  in  the  province  of  an  expert  than  of  an  ordinary 
person  to  make  it.  It  related  to  a  matter  of  common  ob- 
servation. The  Jury  were  as  competent  to  make  .the 
comparison  from  the  description  given  of  the  hair,  antl 
draw  the  conclusion  whether  it  came  from  tlio  head  of 
the  same  person,  as  was  the  witness.  Tiio  opinio  i  of  tbo 
witness  as  to  the  fact  that  the  hair  c«me  from  the  hcati 
of  the  same  person  was  not  admissible  on  tho  ground 
that  the  inquiry  related  to  a  scientific  subject — rnio 
which  required  peculiar  knowledge  or  provions  study 
and  experience  to  give  information  al)ont.  Hut  it  re- 
lated to  a  matter  within  t1^  observation,  judgmont  and 
knowledge  of  any  ordinary  man ;  for  tho  reseiiiblancoH 
relied  upon  in  making  the  comfNirison,  as  the  loiigtii, 
magnitude  and  color  of  the  liair,  were  as  open  to  the  (il>- 
servation  of  the  jury,  or  the  jury  could  draw  their  infer- 
ence from  these  resemblanires  as  well  as  any  one.  Tho 
witness,  then,  could  not  testify  to  his  opinion  on  the 
ground  that  the  subject-matter  of  the  inc|uiry  related  to 
a  scientific  subject,  and  was  expert  U^stiinony. 

Is  there  any  other  principle  upon  whicli  the  testimony 
would  be  a(tmissil>leT  At  first  we  had  some  doiilit 
whether  it  sliould  not  be  received  on  the  ground  tliat  tho 
witness  wan  merely  stating  his  opinion  as  to  tho  i<1ontity 
of  the  hair,  and  that  it  was  admissible  upon  tho  same 
principle  as  an  opinion  in  respect  to  tlie  value  of  prop- 
erty, or  damage  done  to  it,  or  the  identity  of  a  chattel  or 
person,  or  facts  of  that  nature.  In  regard  to  this  class  of 
facts  a  witiieMS  can  only  testify  by  using  language  which 
Hmounta  to  little  more  than  giving  his  ouinion  about 
them.  But  this  kind  of  evidence  is  admittod  in  tliat 
class  of  cases  from  necessity,  l>ecause  it  Is  iinpossiblo,  by 
any  mere  words  of  description,  to  give  the  jurv  a  proper 
understanding  of  the  facts.  But,  of  course,  tfie  general 
rule  is  that  a  witness  ctmnot  testify  as  to  his  opinion,  but 
is  limited  to  stating  facts.  Respectable  nuthoritles  may 
be  found  which  go  nearly,  if  not  quite,  tho  length  of  sus- 
taining the  admission  of  the  teatiinonv  which  we  are 
considering.  See  Com.  v.  Dorsey,  103  Afass.  412;  Com.  v. 
Htunlevant,  117  Mass.  122.  But  It  seems  to  us  such  evi- 
dence is  of  a  most  dangerons  character,  especially  when 
a  witness  Is  allowed  to  testify,  as  Dr.  Piper  did,  that  in 
his  opinion  the  hair  found  on  the  wheelbarrow  and  that 
removed  from  the  skull  of  the  dosceased  was  from  the 
head  of  the  same  person.  The  witness  lind  stated  with- 
out objection  that  the  hair  fonnd  on  the  wheel barn>w 
was  human  hair.  Possibly  this  might  be  said  to  involve 
a  question  of  special  knowledge,  learning,  oroxpcricnco. 
But  the  witness  then  described  tlie  hair,  and  said  that 
from  comparison  of  its  length,  magnitu<le  and  color  it 
must,  in  his  opinion,  all  have  come  from  the  same  head. 
That  conclusion  was  the  precise  fact  which  tho  jury  were 
called  ui)on  to  determine.  It  is  not  entirely  clear  from 
the  record  whether  the  haii  taken  from  the  skull  and 
that  found  on  the  wheel  liar  rov/  wero  liefore  tho  court 
and  jury,  though  we  infer  such  to  be  the  case.  If  so,  it 
is  obvious  the  Jiiry  could  make  the  comparison  for  them- 
selves, for  the  resemblance  e;  marks  of  similarity  wore 
obvious.  But,  if  we  are  jnistaken  in  this  suppiisition, 
the  hair  in  both  instanced  had  been  so  fully  described— 
the  points  of  resemblance  or  identity  had  ocen  so  fully 
given— that  the  jury  could'draw  their  own  conchisioli  as 
to  whether  it  came  frotn  the  bead  of  the  same  person 
or  not. 

In  a  number  of  cases  which  will  be  fonnd  in  onr  ro- 
p<»rt8  the  rule  had  been  laid  down  as  to  when  and  upon 


what  qiiostions  u  witiK^s  may  lestify  to  his  oj»inion  as  a 
eoncliision  of  fact.  Luiiiiiig  r).  State,  2  Pin.  284;  Buni- 
haiii  u.  Mitchell,  :U  Wis.  ]:»;  OUon  o.  Talford,  37  Wis. 
:W7;  lkJiio»lict  v.  Kon<l  du  Lhc,  44  Wis  41)5;  Mcilor  v. 
Town  of  VtU-ii,  4H  Wis  4r)7;  Yauko  v.  State,  51  Wis.  4m ; 
Noonan  v.  State.  ]v)Mt.  Ihit  none  of  these  c4U«es  go  to  the 
loni^lh  of  s;uictiniii!ig  tlie  adinission  of  such  testimony 
jtM  tliat  given  l»v  Dr.  Piper.  Wo  think  it  was  clearly  iu- 
coiiipetent,  mu\  must  work  a  revei*sal  of  the  judgment. 

While  this  result  disposes  of  tho  case,  it  may  lie  proiier 
to-niako  a  few  further  remarks  on  one  or  two  other 
points  which  wero  uiucli  tUscussi'd  by  counsel.  Dr.  Pl- 
|K)r  also  testified  >ls  an  expert  in  ro«xard  to  examinations 
made  by  him  witli  a  iiiicroscono  of  certain  blood-stains 
fouiitl  upon  pieces  of  ciotli  and  wood,  llo  gave  It  as  his 
opinion,  foundiHl  upon  such  examination,  tliat  some  of 
tlieso  stains  wero  caused  b^*  human  bloo<l  corpuscles. 
Fur  the  purpose  of  dis<'rtu1itiiig  tho  witness  it  wjis  pro- 
])os<mI  on  tho  ])art  of  thodefoiico  to  rca<l  opinions  static! 
•in  f-eiiaiii  iiied:cal  works  on  th's  subject.  Tho  troiirt 
woultl  not  permit  this  to  ite  done,  holding  in  efVect  as  Dr. 
Pipor  liad  not  referred  to  any  iiiodical  work,  and  did  not 
rely  upon  tho  authority  of  niedical  writci-s  to  supjiort 
Ills  views,  but  testified  from  his  own  knowledge  and  ex- 
perience, it  was  iH)t  proper  to  read  fnuii  me<lical  works 
to  front radict  liiiii.  There <*an  be  no  doubt  of  tho  correct- 
ness of  this  decision,  wliich  is  sustained  by  tho  authori- 
ties referred  to  bv  Mr.  Justice  (\issody  in  Stilling  v. 
Town  of  Thorp,  if  N.  W.  Ukp.  <K>. 

A  number  of  objections  are  taken  to  tho  charge  of  the 
wiurt  given  on  the  trial.  It  is  perhaps  siiincient  to  say, 
in  answer  to  all  of  thoni,  that  tho  a<-ciiso<l  does  not  pre- 
sent a  single  cxcreiition  to  tho  charge,  nor  is  it  protonde<l 
tl:»»t  any  was  ever  taken  to  it.  Ihit,  notwithstanding 
tliis,  the  leurne<1  counsel  for  tho  dofondant  insisted  tliat 
it  was  tlie  duty  of  this  w>nrt  to  review  tlio  charge,  oven 
though  it  wasiiot  excepted  to,  and  if  found  incorrect  in 
tho  proi»ositioiis  of  law  laid  <lowii  for  the  guidance 
of  the  jury  torever:K>  on  that  ground.  That  would  lie 
contrary  to  tho  uniform  practices  of  this  court  since  its 
organixiition.  In  no  case,  civil  or  criminal,  has  this 
(?oiirt  reviewed  ilio  charge  of  tho  trial  court  whore  no  ex- 
c<^]>ti(»n  was  taken  to  it.  In  the  alisom^o  of  all  legislation 
on  tho  subject  wo  do  not  consider  it  to  bo  our  duty  to 
change  a  rule  of  practit^^  so  hmg  established  in  this  and 
other  courts.  In  this  case  the  <hjfondant  was  assiste<l  by 
able  and  intelligent  counsel,  abundantly  coiii|ieteiit  to 
protect  his  rights  aad  secure  for  liim  a  fair  trial.  If  they 
did  notsceanvthhigin  t|io  chai-go  of  the  court  which 
they  <leenied  iiii favorable  to  Iheir  client,  or  objectionable 
in  law,  why  should  this  csonrt  bo  called  upon  to  review 
it?  Counsel  savs  that  it  is  a  huinano  principle  rewig- 
ni7.o<l  in  crinilnrd  law,  especially  in  a  case  of  munler, 
that  tho  accused  stands  upon  all  liU  rights,  waiving 
nothing  which  can  p<»ssibly  prejudice  him.  In  the 
sense  in  which  this  principle  Is  sought  to  be  aiipliod  it  is 
not  strictly  correct.  For  example :  an  objection  to  the 
admission  of  iinjiroper  testimony  must  be  taken  in  time 
tolKMivailable;  so  must  an  exception  to  the  charge. 
There  are  iiiaiiv  things  in  tho  conduct  of  the  case  which 
the  acimsed  loses  the  right  to  object  to  unless  he  takes 
tlie  objection  at  the  jiropcr  time.  It  is  needless  to  men- 
tion thein,  for  thev  will  readily  occur  to  every  intelli- 
gent lawvor.  The  claim,  therefore,  that  the  accused 
waives  notliing,  or  that  he  can  always  insist  and  take  ad- 
vantage of  aiiv  error  in  the  proceedings,  mnnot  bo  main- 
tained. Often  a  plea  of  guilty  is  entered  by  the  accused 
and  actetl  uiion  bv  the  court.  In  that  case  the  party 
waives  his  right  to  a  trial.  Wo  have  said  this  much  in 
roplv  to  the  argument  which  was  so  seriously  presseil 
np<iii  us  that  wo  could  review  tlie  charge  though  no  ex- 
ception was  taken  to  it.  But  no  inference  must  be  inailo 
from  this  tliat  wo  consider  tlie  charge  erroneous  in  any 
material  poiui.    We  simply  decline  to  review  it. 

To  guard  against  any  possible  misapprehension  we 
deem  it  proper  tosav  a  word  on  a  remark  in  the  charge. 
Tho  circuit  court,  aiiiong  otiier  things,  told  the  jury  that 
their  venlict  must  lie  simply  murder  in  the  first  degree, 
or  not  guilty,  according  as  tlioy  should  find  the  fact. 
This  same  charge  was  given  in  the  case  of  Dickin- 
son V.  State,  48  Wis.  22S.  and  held  by  this  court 
not  to  l:ie  error.  Of  course  what  is  there  said 
in  tho  opinion  had  reference  to  tho  facts  and  circuni- 
stnii(!es  of  that  particular  case.  There  it  whs  plain,  fmm 
all  the  evidence,  if  the  accuse<l  was  guilty  of  the  com- 
mission of  an  J'  otTence  whatever  it  was  of  the  crime  of 
murder  In  tho  first  degree.    The  charge  was  considered 
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with  reference  to  that  state  of  facts.  But  whether  the 
charge  would  have  been  sustained  had  there  been  evi- 
dence in  the  case  which  would  support  a  conviction  of 
a  lesser  grade  of  homicide  is  a  question  not  decided  in 
the  Dickinson  Case.  This  observation,  it  must  be  un- 
derstood, lias  no  reference  to  the  Ikcts  or  circumstances 
of  the  esse  before  us..  It  would  be  very  improper  for  us 
to  indicate  any  impnossion  as  to  the  guilt  of  the  defend- 
ant, which  we  may  have  derived  from  an  examination 
of  tne  evidence,  and  we  do  not  do  so.  The  Diclcinson 
Case  WHS  commented  on  in  tlie  argument  at  the  bar,  and 
hence  this  explanatory  remark  as  to  what  was  intended 
to  be  decided  in  that  case. 

The  judgment  of  the  circuit  court  is  revered,  and  the 
cause  remanded  for  a  new  trial.  The  warden  of  the  state 
prison  will  surrender  the  plaintiff  in  error  to  the  aheriff 
of  Outagamie  county,  who  .  will  hold  him  in  custody 
uutil  he  shall  be  discharged  or  his  custody  changed  by 
due  course  of  law.— [AT.,  w,  JRepartet*,  Vot.  12,  No.  5. 
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COUNTERCLAIM  ON  COUNTER^JLAIM. 


A  main  portion  of  the  Bcience  of  procedure  re- 
solves itself  into  the  problem  where  to  draw  the 
line.  A  proceeding  may  seem  from  many  points 
of  view  to  be  reasonable  and  just,  and  yt^t  it  may 
not  be  |)ermis8ible  as  a  rule  of  procedure,  which 
must  be  governed  by  rules  at  once  the  strictest, 
and  framed  aocordiL|;  to  the  most  general  con- 
sideration. We  are  inclined  to  think  that  the 
ncressity  for  drawing  the  line  eo  as  to  run  in  a 
manner  most  convenient  to  the  average  of  cases 
has  not  been  suflSciently  dwelt  npon  in  the  de- 
cision of  Toke  V.  Andrews,  reported  in  the  May 
number  of  the  Law  Journal  lUpotis.  The  action 
was  for  rent  due  at  Midsummer,  1881.  The  writ 
was  issued  on  August  26,  the  statement  of  claim 
delivered  on  November  29,  and  the  statement  of 
defense  on  December  22.  The  tenancy  subsisted 
until  Michaelmas  Day,  and  the  defendant  al- 
leged that  he  was  entitled  to  an  outgoing  valua- 
tion, which  he  aoeordmgly  claimed  by  way  of 
counter-claim,  althouffh  it  had  accrued  si  nee  the 
issuing  of  the  writ.  On  the  same  day,  however, 
the  plaintiff  would  be  entitled  to  another  instal- 
ment of  rent.  He  accordingly  proceeded  to 
claim  this  sum  by  means  of  a  counter-claim  to 
the  defendant's  counter-claim — a  new  and 
hitherto  unheard-of  proceeding,  which,  however, 
has  now  received  tne  sanction  of  Mr.  Justice 
Field  and  Baron  Huddleston.  If  this  decision 
be  right,  there  is  no  end  to  the  vitality  of  an  act- 
ion under  reasonably  favorable  circumstances. 
There  is,  let  us  suppose,  a  twenty-one  years' 
lease  subsisting  between  plaintiff  as  landlord 
and  defendant  as  tenant,  who  is  sued  for  his 
first  quarter's  rent.  The  defendant  sets  up  a 
counter-claim  that  the  plaintiff  covenanted  to 
put  a  new  roof  on  the  house.  The  plaintiff  does 
not  deliver  his  reply  until  a  second  quarter's 
rent  is  due,  when  he  counterclaims  in  respect 
of  that  amount.  By  the  time  the  defendant  de- 
livers his  rejoinder  a  fresh  grievance  of  his  is 
ripe,  possibly  that  the  plaintiff  undertook  to 
paint  m  the  first  six  months.  Tlie  action  is 
now  ready  for  trial ;  but  before  it  is  reached  an- 
other quarter-day  passes,  and  the  plaintiff  adds 
a  fresh  counter-claim.  It  will  go  hard  if  the  de- 
fendant does  not  cap  the  effort,  and  if,  under 
the  rather  exasperating    circumstances  of  the 


case,  the  monotony  of  the  proceedings  is  not  re- 
lieved by  a  counter-claim  or  two  for  assault  and 
battery,  to  which  possibly  the  wife  of  one  or 
other  of  the  parties  is  made  third  party.    There 
is,  in  fact,  no  reason  why   the  litigation  should 
not  go  on  for  one-and-twenty  years,  and  such 
time  afterwards  as  judges  and  jurymen   can  be 
made  to  understand  the  case.    Thisdicture  ma^ 
seem  extragavant.    It  is  enough  if  it  is  a  possi- 
ble picture,  unless  some  limit  oe  placed  on  the 
rij^ht  to  counter-claim.    The  decision   in  Toke 
V.  Andrews  allows  an  unlimited  ri^ht  to  counter- 
claim in   either  plaintiff  or  defendant.    With 
this  must  be  contrasted  the  decision  of  the  Mas- 
ter of  the  Rolls  in  The  Original  Hartlepool  Com- 
Sany  v,  Gibb,  46  Law  J.  Rep.  Chanc,  311,  which 
rew  so  strict  a  limit  to  counter-claims  as  to 
exclude  damages  suffered  by  a  defendant .  since 
the  date  of  the  writ.    On  the  general  principle 
we  prefer  the  decision  of  the  faster  of  tne  Roils 
to  tne  present;  that  is,  so  far  as  the  Master  of  the 
Rolls  held  that  a  limit  must  exist.    We,  on  a 
previous  occasion,  expressed  disapproval  of  the 
actual  limit  placed  by  the  learned  judge.    His 
mistake,  which  is  now  generally  admitted,  pro- 
ceeded apparently  from  a  want  of  experience  in 
coses  in  which  damages  were  claimed,  the  Mas- 
ter of  the  Rolls  being  under  the  impression  that 
damages  since  the  date  of  the  writ  could  not  be 
recovered  by  a  plaintiff,  and,  therefore,  holding 
that  they  could  not  be  recovered  by  a  defendant 
on  a  counter-claim.    Mr  Justice  Fry,  in  Beddali 
V.  Maitland,  50  Law  J.  Rep.  Chanc,  401,  declined 
to  follow  the  Master  of  the  Rolls,  and  held  that 
a  cause  of  action  arising  since  the  writ  may  be 
the  subject  of  counter-claim.    These  two  cases 
are  far  from  standing  and  falling  together.    It 
does  not  follow,  because  damages  since  the  writ 
may  be  recovered  on  a  counter-claim,  that  a 
cause  of  action  arising  since  the  writ  may  be  the 
subject  of  a  counter-claim.    The  state  of  facts 
which  arose'  in  Toke  v.  Andrews,  in  so  far  as 
they  throw  light  on  Beddali  v.  Maitland,  tend 
rather  to  throw  doubt  on  the  principle  there  laid 
down.    The  defendant's  counterclaim  in  Toke 
V.  Andrews  arose  since  the  date  of  the  writ,  and 
the  plaintiff's  counter-claim  arose   at   exactly 
the  same  date.    To  allow  the  defendant  to  set 
up  this  cause  of  action  and  to  shut  the  plaintifi 
out  of  a  cause  of  action  arising  at  the  same  time, 
has  the  appearance  of  inequality.    It  may  well 
be  said  that,  in  order  to  prevent  a  confused  pile 
of  counter-claims,  the  liqe  ought  to  be  drairn 
at  the  date  of  ^he  writ.    We  uo  not  think  this 
is  necessarily  so,    because  the  Judicature  Acts 
speak  of  a  counter-claim  as  a  cros»-action ;  and 
if  the  plaintiff  is  so  backward  in   pressing  fo^ 
ward  his  claim  as  to  give  time  for  a  oounte^ 
claim  to  issue  against  him,  he  has  only  himself 
to  blame.    The   proposi^tion  at  present  in  ques- 
tion is,  whether  the  plaintiff' can  be  allowed  a 
counter-claim.    The  foundation   of   the  law  of 
counter-claim  is  to  be  found  in  subsection  3  (^ 
section  24  of  the  Judicature   Act,   1^3,  and  ia 
Order  XIX,  Rule  3.    Neither  in  the  act  nor  in 
the  rule  is  to  be  found  anything  to  suggest  that 
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a  counter-claim  is  an  instrument  which  may  be 
used  by  a  plaintiff  against  a  defendant.  The 
act  refers  to  relief  being  given  by  this  means 
"to  any  defendant  against  any  plaintiff,"  and  the 
rule  refers  to  "the  defendant  setting  up  claims 
against  the  claim  of  the  plaintiff."  Order  XX 
provides  for  pleading  puis  darrein  amtimiancej 
but  applies  only  to  "grounds  of  defense,"  be- 
tween which  and  counter-claims  a  broad  dis- 
tinction is  drawn.  There  can  be  little  doubt 
that  the  draftsmen  of  the  acts  and  rules  had 
in  their  minds  only  causes  of  action  accrued  at 
the  time  of  the  issuing  of  the  writ,  but  it  is 
still  possible  that  room  may  be  left  for  claims 
accruing  since.  If  .this  be  so,  the  question  a- 
rises  whether  such  a  claim  accruing  to  the  plain- 
tiff can  be  introduced  by  way  of  counter-claim, 
or  whether  it  should  not  be  made  by  way  of 
amendment?  It  seems  to  have  been  assumed, 
in  Toke  r.  Andrews,  that  the  writ  could  not 
be  amended  so  as  to  allow  the  rent  accruing 
subsequently  to  be  claimed.    But  is  this  clear? 

The  date  of  the  writ  must,  of  course,  remain 
as  originally  given;  but  there  peems  no  reason 
why  it  should  not  be  stated  that  by  amendment 
dated  subsequently  a  further  claim  was  added. 

If  the  true  reading  of  the  rules  is  that  subse- 
quent claims  by  a  plaintiff  may  bo  introduced 
by  amendment  of  the  writ,  there  is  a  substantial 
difference  between  the  right  practice  and  that 
laid  down  in  Toke  v.  Andrews.  Under  Order 
XXVII,  Rule  2,  an  order  must  be  obtained  to  a- 
mend  the  writ,  whereas  Toke  v,  Andrews  per- 
mits a  plaintiff  to  counter-claim  as  a  matter  of 
right.  It  must  be  remembered  that  a  plaintiff, 
by  issuing  his  writ,  elects  to  sue  on  the  causes 
of  action  then  existing.  If  there  are  other  causes 
of  action  in  prospect,  he  has  only  to  wait,  when 
he  can  combine  both.  The  whole  subject,  espe- 
cially considering  the  view  taken  by  the  Master 
of  the  Rolls,  requires  investigation  before  the 
Court  of  Appeal,  which  was  invited  by  Mr.  Jus- 
tice Fry  in  the  case  before  him,  and  is  more 
than  ever   necessary   since    Toko   r.    Andrews. 

As  the  law  at  present  stands  interpreted,  the 
pleadings  in  the  action  He&m  capable  of  becom- 
ing very  inconvenient  and  perpujxing  in  their 
character,  and  extending  to  a  length  compared 
with  which  a  surrebutter  was  a  moderate  limit. 
— The  Law  Journal. 
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MORTGAGES. 


An  exchange  pays  its  respects  to  mortgages 
and  mortgagors  in  the  following  strain  : 

In  the  whole  range  of  sacred  and  profane  lit- 
erature, perhaps,  there  is  nothing  recorded  which 
has  such  staying  properties  as  a  good  healthy 
mortgage. 

A  mortgage  can  be  depended  on  to  stick  closer 
than  a  brother.  It  has  amission  to  perform  which 
never  lets  up.  Day  after  day  it  is  right  theye, 
nor  does  the  slightest  tendency  to  slumber  impair 
its  vigor  in  the  least.  Night  and  day,  and  at  holi- 
day times,  without  a  moment's  rest  lor  sickness  or 


recreation,  the  biting  offspring  of  its  existence 
goes  on. 

The  seasons  may  change,  days  run  into  weeks, 
weeks  into  months, and  months  be  swallowed  up 
into  the  gray  man  of  advancing  years,  but  tliat 
mortgage  stands  up  in  sleepless  vigilance,  with 
the  interest  of  a  perrennial  stream  ceaselessly 
jTiinning  on. 

Like  a  huge  nightmare  eating  oiit  the  sleep 
of  some  restless  slumberer,  the  unpaid  mortgage 
rears  up  its  gaunt  front  in  perpetual  torment  to 
the  miserable  wight  who  is  held  within  its 
clutch.  It  holds  the  poor  victim  with  the  relents 
less  grasp  of  a  giant ;  not  one  hour  of  recreation, 
not  a  moment's  evasion  of  its  hideous  presence. 
A  genial  savage  of  mollifying  aspect,  while  the 
interest  is  paid ;  a  very  devil  of  hopeless  destruc- 
tion when  the  payments  fail. 

Our  liabilities  may  be  evaded  or  smoothed 
aside,  but  a  mortgage  hangs  on  with  the  perti- 
nacity of  a  bull  dog  or  the  grip  of  a  blacksmith's 
vise.  If  the  interest  is  not  paid  it  is  added  to 
swell  its  grim  parent,  the  prirtcipal,  and  hold  up 
its  horrible  front  with  a  harder  seeming  than 
before.  It' will  have  the  pound  of  flesh  which 
is  nominated  in  the  bona;  and  more  terrible 
than  the  fearful  witches  of  Macbeth,  the  threat- 
ening fiend.  Foreclosure,  rears  up  its  dreadful 
menace  with  the  crushing  weight  of  despair. 

Pity  for  the  poor  man  who  has  the  grim  fiend 
in  his  household.  Every  hour  of  his  life  is 
fraught  with  one  intact  endurance  of  misery 
and  dread,  embittered  with  a  grievous  load  he  is 
powerless  to  shake  away. 


♦  » » 


COPYRIGHT. 


In  the  United  States  District  Court  for  the 
Southern  district  of  New  York  a  case  has  just 
been  decided  (Youngling  v.  Schiel)  which  set- 
tles many  douotful  and  disputed  questions  in 
relation  to  copyrights. 

The  action  was  brought  for  an  injunction  to 
restrain  the  defendant  from  an  alleged  infringe- 
ment of  a  copyright,  where  it  appeared  that  the 
plaintiff  had  imported  copies  ot  a  chromo  de- 
signed and  printed  in  Europe  by  a  foreign  artist, 
and  that  the  plaintiff  had  copyrighted  the 
chromo  by  depositing  two  of  his  imported  copies 
with  the  Librarian  of  Congress. 

It  further  appeared  that  the  defendant  had 
never  known  of  such  chromo  having  been 
copyrighted,  had  never  seen  any  copyright  im- 
pression, and  had  made  a  new  chromo  of  some 
material  portions  of  the  same  design  as  plaintiff's 
chromo,  which  the  defendant  took  from  a  copy 
independently  imported  from  Europe.  A  nice 
point  in  the  litigation  was  that  it  did  not 
appear  whether  tne  design  of  the  plaintiff's 
chromo  was  old  or  new,  or  whethe  the  plain- 
tiff had  ever  acquired  exclusive  right  flrom  the 
artist.  The  court  held  that  no  copyright  upon 
a  chromo  designed  by  a  foreign  artist  abroad 
can  be  acquirra  by  his  respresentatiye  resident 
here  as  proprietor. 


61H 


THE    OHIO    LAW    JOTJBNAL. 


MICHIGAN. 


(Snprenu:  Court.) 

Peoplk  v.  Crawfokd.    Juno  M,  1SS2. 

Ref«ix>ndeiit  in  a  crinnnal  ]>ro8ecution  cannot 
complain  of  the  adiniHsiou  for  the  ]>r()t«ccution  of 
facts  which  the  defence  proved  at  a  hiter  »tage  of 
the  case. 

The  defence  in  a  criminal  case  cannot  insist 
that  the  judge  shall  charge  the  jury  argunienta- 
tively  or  comment  on  the  evidence  or  point  out 
the  weak  points  in  the  case  for  the  prosecution 
so  far  as  they  involve  questionK  of  fact  and  not  of 
law.  It  can  only  demand  that  the  instructions 
on  the  legal  points  shall  be  correct,  and  that  the 
evidence  shall  not  be  commented  upon  or  pre- 
sented in  an  incorrect  or  unfair  way. 

Scott   v.  Palms.    June  14,  1882. 

A  widow  had  a  dower  interei^t  in  the  west 
half  of  a  brick  building  consisting  of  four  stories 
and  a  basement,  and  standing  ina  wholesaling 
neighborhood.  The  owner  of  the  east  half  also 
owned  the  reversion  in  her  {xirtion.  There  was 
no  communication  between  the  two  parts  below 
the  second  story,  and  there  was  only  one  set  of 
staircases,  which  was  on  the  east  side.  The 
owner  of  the  east  half  proposed  to  take  out  the 
stairway  and  completely  close  all  communication 
between  the  two  halves  of  the  building.  The 
widow  sought  a  perpetual  injunction  against 
these  changes  on  the  ground  that  i^he  had  an 
easement  in  the  stairway  appurtenant  to  her  life 
estate.  Held  that  the  injunction  would  not  lie. 
The  changes  tended  to  increase  the  value  of  the 
building;  the  stairway  was  not  a  way  of  neces- 
sity, nor  was  it  shown  to  be  intended  as  a  pqr- 
manent  appurtenance  to  the  life  estate,  and  its 
removal  would  benefit  defendant  more  than  it 
would  injure  complaiuAnt. 

A  tenant  for  life  is  left  to  making  the  prop- 
erty available  to  his  profit  at  his  own  expense. 


» • » 


WISCONSIN. 


(Sujyreme  Court) 

Ferguson  v.  Hillman.    May  10,  18S2. 

Chattel  Mortqage. — This  court  will  not  set  aside 
a  finding  of  tne  lower  court  of  a  fact,  unless  it 
be  against  the  clear  preponderance  of  the  evi- 
dence. 

A  grantee  of  real  or  personal  estate,  when  it  is 
shown  that  the  purchase  was  made  with  the  in- 
tent to  defraud  or  to  hinder  and  delav  creditors, 
has  no  equity  as  against  such  creditors  to  be 
protected  for  the  amount  which  he  actually  paid 
on  such  purchase. 

So,  the  fraudulent  grantee  in  possession  of  the 
property  of  the  debtor  cannot  oe  protected  for 
the  money  or  other  consideration  he  may  have 
given  for  the  transfer  as  against  the  creditors  of 


such  debtor;  nor  can  he  be  protected  iu  the  pos- 
session of  tlie  proceeds  of  such  property  received 
by  him  on  a  sale  thereof 

Where  a  chattel  mortgage  is  fraudulent  and 
void  as  to  creditors,  the  holder  thereof  cannot  be 
credited  with  any  sums  which  he  may  have  paid 
its  tiie  consideration  of  such  mortgage  ob  a  setoff 
agai  nst  what  he  has  received  upon  such  mortgage. 

Where  a  debtor  in  in.solvent  circumstaoces 
gave  a  warranty  deed  for  his  lands,  and  chattel 
mortgages  on  his  personal  property  exempt  from 
execution,  for  the  purpose  of  defrauding,  d^4ay- 
ing  and  hindering  his  creditors,  a  personal 
judgment  may  be  entered  against  the  vendee 
and  mortgagee  for  an  amount  of  money  over  and 
above  what  he  had  applied  to  the  paj^ment  of 
the  debts  of  the  vendor  and  mortgagor. 


-♦-♦•♦ 


COLORADO. 


{Supreme  Cowri,) 

Ukitsd  States  v.  Taylor. 

3 .  Tnnl  Uy  Jury  in  Giiminal  Case— Jury  nauU  DtHbertUt 
am/ Z>ccie/<;.- Under  tbo  sixth  atnond moot  to  tbe  couMi- 
tution,  wliivn  fruarantecH  to  every  accuned  |>cntf>ii  the 
right  to  A  ai>oedy  and  piibHc  trial  inr  an  iinimrttMi  jury, 
etc.,  thoro  must  be  a  submission  of  tho  case  to  the  jury 
for  their  consideration  and  decision,  and  the  jary  uiust 
dclilterate  upon  and  determine  it. 

2.  8amfi-^To  what  Extent  the  Jury  way  Judge  of  toCA 
Zxim;  afid  Mict.-^The  riglit  of  the  Jury  In  criminal  cmsi 
to  pass  upon  questions  both  of  law  and  fact,  is  the  noc- 
ersary  result  of  tlie  Jury  system,  so  long  as  the  right  of 
tlic  jury  to  find  a  general  verdict  remains ;  for  a  genenl 
verdict  necessarily  covers  both  the  law  and  the  fact,  and 
embodies  a  decision  based  upon  and  growing  oat  of  both. 

3.  SameSame—Duty  of  the  Jury  to  deceive  the  Lam 
from  the  09tfr^— While  the  Court  is  the  Judge  of  the  law, 
and  may  instmcj;  the  jury  upon  the  law,  and  while  it  i» 
tlie  duty  of  the  jury  to  receive  the  law  from  the  Coaii,  it 
is  still  within  the  power  of  the  inry  to  render  a  genenl 
verdict,and  thereby  to  decide  on  tbelawaawell  astbefactft 

4.  iSltyme—iSdfite.-^Ruling  of  Justice  Hunt  in  The  Um- 
ted  Stat&iv.AjUhony,  11  BMchior^,  200,  conaldered  and 
diHsented  from. 

5.  Same— Same— Bight  of  Jwy  to  Dia>eiieve  Witnet$et, 
—Although  the  defendant  in  a  criminal  case  calls  no 
witness  to  contradict  the  witness  for  the  proeemtion,  yet 
the  Jury  may  still  Judge  of  the  credibility  of  those  wit- 
noescB,  and  may  consider  whether,  upon  applying  all  the 
tests  of  manner,  clear  or  confused  atatement,  prcjodioB, 
and  accuracy  of  memory,  they  are  to  be  believed. 

0.  Samc^Same— Charge  to  JF^nd  Verdiet  of  OuOiy—u 
is  error  for  the  Court  to  charge  the  Juiy  to  mid  a  veniict 
of  guilty  even  in  a  cose  where,  in.  the  opinion  of  the 
Court,  guilt  is  established  beyond  diapate. 

SniJEB  V.  McClbllah  et  ai, 

1,  Vontract—Omsideration—PnnmMe.— The  second  par- 
agraph of  a  complaint  is  as  follows :  *'PlainUff  f ortlitf 
aUegos  tliat  before  he  nuMle  said  paxchaae-of  a  ranch 
from  a  thini  party-he  had  the  positive  promise  of  the  de- 
fendants that  the  said  ranch  should  oe  made,  and  so 
long  as  they  continued  to  operate  said  line  of  stage 
coaches,  should  remain  the  eating  station  lor  all  P*"'''' 
gers,  both  fOr  breakfast  and  dinner,  carried  by  said  de- 
fendants ;  that  the  plidntifTwas  indnoed  bv  these  pion- 
ises  to  make  the  purchase  of  the  ranch;  and  to  expend  a 
large  sum  of  money,  not  lees  than  $1,000,  in  impicving. 
furnishing  and  supplying  said  ranch  lor  the  PQ'P^ 
aforesaid,  and  that  but  for  these  promises  of  the  dwend- 
ants  he  Never  would  have  made  the  puroboao  or  wt 
aforesaid  expenditures,"  and  allegee  withdrawal  of  toe 
patronage  of  the  pasaengera  earned  by  defendants  is> 
breach-laying  damages  at  92,000.  Aeid:  Bod  on  d^ 
murrer,  as  stating  no  cause  of  action.  The  fkots  lUted 
do  not  come  within  the  rule  that  a  promise  ia  a  good  eon- 
sideration  for  a  promise— there  bcdng  no  matooUty  o> 
engagement.  Unless  each  party  may  have  an  action  oo 
a  promise  or  agreement,  neither  is  bound. 
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COLUMBUS,  OHIO, 


JULY  20,  1882. 


Daring  the  vacation  of  the  Supreme  Court  we 
shall  be  specially  obliged  if  judges  and  attor- 
neys will  send  us  reports  of  novel  and  important 
cases  from  District,  Superior  and  Common  Pleas 
Courts.    Make  a  note  of  it. 


Judge  Cowan,  of  the  Common  Pleas  bench, 
made  a  decision  recently  in  Clermont  County  that 
has  created  considerable  commotion  among  the 
school  teachers  of  the  State.  The  custom  of 
county  examines  has  been  to  divide  their  work, 
each  member  of  a  board  preparing  a  list  of  ques- 
tions, the  answers  to  which  are  examined  and 
passed  upon  by  such  member  separately.  The 
Judge  decided  that  certificates  issued  to  teachers 
are  illegal  unless  the  manuscript  is  examined 
and  passed  upon  by  each  member  of  the  board. 


•  ♦  • » 


The  right  of  railroad  companies  to  compel 
passengers  to  stand  and  deliver  at  the  command 
of  a  (too  often)  impertinent  boor  in  uniform — to 
stop  and  tumble  down  grip-sack  and  packages : 
to  halt  a  tired  wife  and  weary  little  folks ;  to  dcp 
posit  on  the  dirty  floor  a  baby  in  pure  white  and 
fumble  through  pockets  and  purses  searching  for 
tickets,  while  the  blear-eyed  gate  keeper  regards 
the  party  as  intruders  whom  he  ought  to  kill — 
this  right  of  the  railroad  company  to  thus  crucify 
the  traveling  public  is  to  be  settled  in  an  Ohio 
court. 

A  prominent  attorney  of  Zanesville,  ChaS.  A. 
Beard,  Esq.,  after  being  subjected  to  this  ordeal 
until  patience  got  tired  sitting  on  a  monument 
smiling  at  the  grief  engendered  by  the  insolence 
of  a  railway  gate  keeper,  refused  to  show  his 
ticket — was  refused  admittance  to  the  train  upon 
which  he  had  paid  his  gold  to  ride,  and  missed 
the  same  and  suffered  loss  and  damage. 

We  do  not  desire  to  forestall  a  verdict  in  this 
case,  but  it  seems  that  after  a  man  has  paid  his 
fare  he  is  entitled  to  a  seat  in  the  train :  and  a 
rule  that  can  subject  the  traveler  to  the  annoy- 
ance outlined  above  is  certainly  unnecessary,  un- 
reasonable and  unlawful.  We  advise  the  plaint- 
iff to  remember  two  things :  Ist,  Travel  here- 
after, if  possible,  by  decent  lines  of  railway — the 
Bee  Line,  the  B.  &  0;, — or  some  other  line  where 
snobbery  and  insolence  are  not  tolerated.  2nd, 
Before  going  to  trial  search  the  Jiulge's  pockets 
and  remove  the  pass  sent  him  by  the  railroad 
oompany  you  are  after,  as  a  bribe  to  lean  ''jest  a 
leetle"  toward  the  side  of  said  company. 


IMPORTANT  INSURANCE  DECISION. 


An  important  insurance  case,  involving  the 
National  Aid  Association  of  this  city,  was  de- 
cided by  the  District  Court  of  Holmes  County, 
at  Millersburg,  last  week.  The  following  were 
the  facts  in  the  case : 

William  Rebaugh,  a  resident  of  Millersburg, 
took  out  a  policy  on  himself  in  the  above  com- 
panv,  and  made  a  will,  willing  the  policy  and 
all  benefits  arising  therefrom  to  A.  B.  Gouser. 
Rebaugh  died  and  the  company  refused  to  pay 
the  certificate.  Suit  was  brought  in  the  Com- 
mon Pleas  Court  of  Holmes  County,  and  a  de- 
murrer was  interposed  to  the  petition  and  over- 
ruled by  the  presiding  Judge,  C.  F.  Voorhes,  and 
exceptions  taken,  on  which  the  case  was  brought 
into  the  District  Court.  Hon.  Dan.  H.  Uhl  rep- 
resented the  case  for  the  plaintiff  and  Hon.  M. 
A.  Daugherty,  of  this  city,  for  the  company. 
The  defense  set  up  that  the  certificate  issued 
to  Rebaugh  eoutiiined  provisions  which  the  Su- 
preme Court  had  lately  decided  was  unlawful, 
and  therefore  void,  ana  no  court  could  enforce 
it.  The  language  in  the  certificate  referred  to 
wiis  reg»rding  the  payment  of  the  policy  to 
others  than  the  immediate  heirs  of  the  deceased. 

On  the  other  bund  it  was  claimed  by  the  plaint- 
iff that  where  there  was  ignorance  on  the  part 
of  either  of  the  contracting  parties,  the  bunien 
should  be  borne  by  the  party  within  whose  scope 
it  was  most  likely  to  be  thrown  and  not  by  the 
party  who  could  not  have  known  it. 

The  Court  sustained  the  Common  Pleas  Court 

in  overruling  the  demurrer. 


♦■♦-♦■ 


It  is  by  no  means  an  unconimon  occurrence 
nowadays,  for  parties  to  an  action  to  conduct 
their  cases  in  person  andi;he  practice  is  by  no 
means  confinea  to  male  litigants.  In  a  recent 
instance,  where  an  action  was  brought  by  a 
lady  a^ain^t  the  Rieht  Hon.  W.  H.  Smith,  the 
First  Lord  of  the  Admiralty  in  the  last  Con- 
servative Administration,  for  alleged  improper 
detention  of  certain  securities  and  documents 
referring  to  her  income  and  sanity,  for  not 
handing  them  back  to  her,  on  his  going  out  of 
office,  and  for  libel,  the  plaintiff  had  apparent- 
ly prepared  the  pleadings  herself,  in  addition 
to  coming  into  court  to  support  them  in  per- 
son. Her  claim  was  certainly  unique.  It  ran 
as  follows:  "The  plaintiff  claims  40,000£, 
and  all  legal  expenses  and  outstanding  debts 
paid  ana  pawn-tickets  redeemed,  a  public 
apology,  and  all  libels  contradicted    hi  all  the 

f>ublic  newspapers,  foreign,  domestic  and  En- 
ish,  and  the  committal  of  those  who  slandered 
and  libeled  her,  and  foreed  and  lithographed 
her  name,  to  Newgate  for  lite,  with  twenty 
strokes  from  the  cat-o'-nine  tails  on  the  back 
of  each  porsfton."     Does  not  the  fact  that  it  is 
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possible  for  a  litigant  to  porsae  a  claim  such 
as  this,  to  tiie  Court  of  Appeals^  suggest  that 
ti^ere  is  no  sufficient  check  upon  tne  early 
stages  of  frivolous  actions? —  homdon  Loud 
Tvmies. 


•  t » 


A  PECULIAR  CASE. 


A  case  possessing  some  peculiarity  was  dis- 
posed of  in  the  Court  of  Common  Pleas  at  Day- 
ton, Thursday,  by  Judge  Elliott.  Two  or  three 
years  ago  Alonzo  Stonebarger,  of  Massachusetts, 
was  sent  west  by  his  friends  with  the  hope  of 
improving  his  mind,  he  having  exhibitied  sif^ns 
of  insanity.  He  stopped  at  Osborn,  a  few  miles 
south  of  Springfield  on  the  Bee  Line,  and  soon 
fell,  in  love  with  and  married  a  young  widow, 
dauffhter-in4aw  of  Dr.  Hoover,  of  that  place.  Di« 
rectly  after  the  marriage  he  became  very  insane 
and  was  removed  to  an  asylum  in  Massachu- 
setts. His  wife  was  possessed  of  considerable 
real  estate  in  her  own  name,  which  she  was  un- 
able to  dispose  of  with  satisfactory  title  bj  rea- 
son of  her  husband  being  unable  to  join  m  the 
conveyance.  In  order  to  relieve  her  it  became 
necessary  to  dissolve  the  marriage  contract ;  but 
insanitv  is  not  a  sufficient  ground  for  divorce 
under  the  laws  of  Ohio.  Proceedings,  however, 
were  instituted  in  chancery  to  declare  her  an 
unmarried  woman  on  the  ground  that  Stone- 
barger,  being  a  lunatic,  a  fact  she  did  not  know 
at  the  time,  was  unable  to  contract,  and  that  such 
contract  was  not  only  voidable  by  reason  thereof, 
but  void  ab  vniitio.  This  view  of  the  case  was 
taken  by  the  court,  and  the  plaintifif  was  re- 
stored to,  or  rather  authorizea  to  assume  her 
former  name  of  Rosanna  Hoover.  This  is  said 
to  be  the  second  case  of  the  kind  in  the  practice 
in  Ohio. — Springfield  (0.)  Bepublic, 


NEW    BOOKS. 


POMEROY^S  EQUITY  JURISPRUDENCE 

By  John  Norton  Pomeboy,  L.  L.  D.,  in  three 
VOLUMES.  Volume  II.  San  Francisco^  1882. 
A.  L.  Bancroft  &  Co. 

We  have  jast  received  the  second  volume  of 
(his  learned  and  comprehensive  work.  It  is  the 
work  of  an  educated  lawyer,  and  when  finished 
it  will  be  a  monument  to  his  talent,  learning  and 
industry.  Mr.  Pomeroy's  talent  as  a  law-writer 
is  no  more  a  subject  of  debate,  and  his  other 
works  are  a  pledge^  of  the  usefulness  of  his  last 
production,  and  that  he  was  abundantly  quali- 
fied for  his  task.  From  a  full  and  careful  exam< 
'ination  of  the  first  volume,  and  after  a  cursory 
examination  of  the  second  volume,  we  are  con- 
vinced that  this  work  will  redound  more  to  his 
credit  and  fame  than.any  of  his  others.  Indeed, 
it  is  not  extravagant  to  say,  that  it  is  the  great- 
est law  book  that  has  been  published  within 


the  past  twenty  years.  It  is  not  a  dij 
querading  as  a  treatise ;  it  is  not  made  up  of  a 
string  of  sentences  without  joints  to  connect  them, 
and  containing  the  substance  of  the  authorities 
without  explanation  or,  comment,  as  are  many 
of  our  law  books.  It  ia  in  the  most  exact  sense 
a  treatise.  The  account  of  how  much  of  our  equity 
law  is  borrowed  from  the  Roman  Law,  and  of  the 
development  and  growth  of  equity  jurispni* 
dence  in  England,  in  defiance  of  English  prej- 
udice and  the  hostility  of  Norman  kings  and 
barons,  is  fresh  and  compact,  yet  clear  and  ex- 
haustive. 

The  subjects  and  topics  are  logically  and  ingen- 
iously arranged  and  treated ;  classes  of  cases  are 
distinguished ;  difierences  between  the  English 
and  American  courts  and  the  courts  of  the  difle^ 
ent  States,  on  the  most  important  questions 
are  clearly  exhibited  and  classified ;  errors  of 
doctrine,  some  of  which  are  hoary  with  age,  and 
others  still  in  infancy,  are  fearlessly  attacked; 
many  apparent  confiicts  are  reconciled,  and  the  in- 
fluence of  the  reformed  procedure,in  force  in  many 
of  the  States  and  England,  upon  equitable  law, 
for  the  first  time,  in  a  text  book,  is  pointed  out 
How  few  the  instances  are  in  which  there  is  an 
antagonism  between  law  and  equity,  a  condition 
brought  about  by  both  judicial  and  statutory 
legislation,  is  clearly  shown  by  the  author.  The 
expansion  of  equity  so  as  to  meet  by  its  prin- 
ciples and  analogies,  if  not  by  its  literal  rules, 
new  conditions  which  are  continually  arising  in 
human  a£birs,  and  so  as  to  solve  the  new  legal 
problems  arising  therefrom,  is  very  fully  ex- 
plained. Modern  equity  is  defined  as  a  system 
founded  ^'  upon  the  eternal  verities  of  right  and 
justice,  resting  upon  the  truths  of  morality,  and 
emancipated  from  the  ^^  arbitrary  customs,  rigid 
dogmas''  and  technical  fictions  which  still,  to 
some  extent,  characterize  the  common  law. 

The  author  elaborates  many  important  dis- 
tinctions in  trying  to  reach  the  sources  of  equity 
jurisdiction,  and  in  applying  rules  to  cases,. and 
some  few  of  these  perhaps  he  subtilises,  and 
there  is  a  freedom  and  frequency  of  criticism 
and  comment;  but  if  these  are  defects  then 
Bishop's  Marriage  and  Divorce  and  the  first 
five  editions  of  his  Criminal  Law  should, 
upon  a  parity  of  reasoning,  be  condemned.  He 
becomes  very  metaphysical  in  his  mode  of  treat- 
ment and  in  the  discussion  of  some  questions, 
and  in  his  style,  but  if  this  is  a  fault 
then  Stephen's  Pleading  and  Feame's 
Remainders      have     had,    and     the     former 


THE 


ii:i 


[O   liAW   JOUBNAIi. 


621 


still  has,  an  undeserved  popularity.  Principles 
are  defined  and  doctrines  stated,  not  in  the  ste- 
reotyped diction  of  law  writers,  but  in  new  and 
original  expressions.  What  is  substantially 
said  in  praise  of  Lord  Westbury  by  the  author 
[Section  742]  might  be  said  very  justly  of  him- 
self— ^His  grasp  of  principles  is  remarkable,  his 
power  of  generalization  wonderful,  and  faculty 
of  analysis  great. 

The  list  of  the  subjects  of  the  second  volume 
indicate  their  importance.  The  author's  expo- 
sition of  the  ingredients  of  the  representation 
which  constitutes  fraud  in  equity  [pp.  857-386] 
is  most  full  and  instructive.  The  doctrines  of  con- 
structive fraud  are  set  out  with  exceeding  clear- 
ness of  statement;  new  views  of  these  doctrines 
are  presented,  and  new  illustrations  are  given. 
The  law  of  Notice  is  so  fully  explaine^l  in  one 
hundred  and  twelve  pages  that  there  will  be  no 
need  for  a  lawyer,  who  has  this,  to  buy  Wade'd 
new  book  on  that  subject.  In  section  601,  et  aeq. 
there  is  discussed  the  question  of  how  far  a 
purchaser  or  mortgagee,  for  example,  who  is 
dealing,  touching  property  with  one  who  is 
owner,  grantor  or  mortgagor,  may  be  a£fected  by 
notice  of  an  outstanding  claim,  right  or  equity, 
such  as  a  prior  unrecorded  mortgage.  After 
showing  what  actual  notice  is,  how  H  may  be 
proved,  that  rumors  do  not  make  it,  the  kind 
and  amount  of  information  necessary  and  what 
circumstancQB  are  sufficient,  he>  shows  how  the 
notice  may  be  neutralized  by  information  ex- 
plaining or  contradicting  the  notice.  If  the 
contradictory  or  explanatory  information  are 
communicated  by  a  third  person  to  the  pur- 
chaser or  mortgagee  he  will  not  be  chargeable 
with  notice,  but  if  they  are  received  from 
the  owner  or  mortgagor  he  is  bound  to  inquire 
elsewhere.  As  a  prudent  man  he  is  not  allowed 
to  shelter  himself  behind  the  contradictory  or 
explanatory  information  derived  from  such  a 
person,  for  the  obvious  reason  that  the  latter  is 
"under  a  strong  perelonal  interest  to  misrepresent 
or  conceal  the  facts."  But,  again,  if  both  the  no- 
tice and  contradictory  or  explanatory  informa- 
tion are  obtained  from  him  ''who  holds  or  asserts 
the  conflicting  interest,  claim  or  right,"  or  if 
such  person  upon  being  questioned  ''either 
keeps  silence  or  denies  the  existence  of  any 
olium,or  affirmatively  declares  it  to  be  of  any 
certain  kind  and  amount,"  the  subsequent  pur- 


chaser or  mortgagee  is  not  bound  by  notice.  We 
refer  thus,  at  some  length,  to  this  subject  to  illus- 
trate the  fullness  with  which  every  subject  is 
discussed. 

This  work  should  be  in  every  good  lawyer's  li- 
brary. When  completed  it  will  be  a  library  in 
itself  on  equity  jurisprudence,  and  will  super- 
sede the  older  works.  Story's  work  was  always 
objectionable,  because  it  was  too  pedantic  in 
Latin  quotations,  and  because  too'few  American 
authorities  were  cited  to  exemplify  the  text,  al- 
though this  fault  perhaps  could  not  have  been 
avoided  in  the  first  editions.  Pomeroy's  book  is 
not  amenable  to  either  of  these  objections.  And, 
moreover,  his  'precise  habits  of  thought  easily 
supplied  him  with  equivalents  for  the  technical 
terms — a  good  feature  in  the  book. 

If  this  work  serves  at  all  to  promote  the  study 
of  equity  law  by  lawyers,  the  author  will  have 
rendered  no  small  service.  It  was  said  by  Rufus 
Choate:  '*  A  charm  of  the  study  of  law  Is  the  sen- 
sation of  advance  *  *  *  or  being  in  a  pro- 
gression towards  a  complete  apprehension  of  a 
dittinct  department  arid  body  of  knowledge,"  To 
those  who  choose  to  study  this  work  this  charm 
will  be  furnished  in  a  large  measure. 


» • » 


THE  AMERICAN  DECISIONS. 


Volume  thirty-five  of  this  valuable  series  has 
been  received,  All  that  has  been  said  of  the  ex- 
cellence of  preceding  volumes  applies  equally 
well  to  this.  We  add,  however,  the  remark  that 
We  have  recently,  upon  business  or  pleasure, 
made  calls  at  the  offices  of  hundreds  of  the  lead- 
ing attorneys  in  this  and  other  States.  In  every 
one  of  these  offices  we  meet  the  familiar  and 
friendly  ''American  Decisions"  and  hear  only 
words  of  praise  in  their  behalf.  We  find  many 
young  attorneys  who,  with  rare  good  judgment, 
begin  their  life  work  with  the  text  books,  the 
reports  of  their  own  States  and  the  American 
Decisions,  and  are  fully  fortified  for  almost  any 
legal  battle. 


^  ♦♦ 


RIGHT  OF  BAIL  TO  ARREST  PRINCIPAL. 


Editors  Ohio  Law  Journal: — 

A  question  of  considerable  interest  has  been 
under  discussion  in  the  daily  papers  in  regard  to 
the  capture  and  removal  of  one  Elahn  from  Cin- 
cinnati to  Philadelphia,  under  the  alleged  sanc- 
tion of  a  bail-piece  from  one  of  the  Pennsylvania 
courts;  and  the  press,  with  great  unanimity, 
have  been  asking  the  authorities  to  vindicate 
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the  majesty  of   the  law  in  the  protection  of 
parties  m  Ohio  from  seizures  of  this  character. 

The  infrequency  of  arrests  of  this  kind  may 
have  induced  people  to  jump  at  the  conclusion 
that  they  are  illegal,  without  a  careful  ex- 
amination of  the  authorities  bearing  upon  the 
case.  Because  the  Constitution  of  tne  United 
States  and  the  acts  of  congress  and  of  the  legis- 
lature of  Ohio,  in  reference  to  the  surrender  of 
criminals  who  fly  from  justice  from  one  state  to 
another,  provide  for  the  observance  of  certain 
forms  to  secure  the  extradition  of  fugitives  from 
justice,  it  is  assumed  that  something  like  this  is 
necessary,  where  the  party  has  been  bailed,  and 
his  bail  in  another  state,  seek  to  t^ike  him  into 
custody  here ;  and  as  there  is  no  statute  regula- 
ting such  matters  where  the  arrest  was  made, 
and  bail  taken  in  another  state,  it  is  supposed 
that  a  party  cannot,  be  arrested  here  hj  his  bail 
from  another  state  without  a  violation  of  the 
criminal  statutes  of  this  state. 

The  statutes  of  Ohio,  Rev.  Stat.,  Tit.  1,  Div.  6, 
Chap.  1,  provide  for  the  arrest  of  parties  in  civil 
suits,  ana  for  holding  them  to  bail,  and  by  sec- 
tion 5,513  the  bail  is  authorized  at  any  time  before 
he  18  finally  charged^  to  arrest  the  defendant 
for  the  purpose  of  surrendering  him  at  anytime 
or  jdace^  or  he  mUy  authorize  such  taking  by  any 
person  of  suitable  age  and  discretion  by  a  writ- 
ten authority  endorsed  on  a  certified  copy  of  the 
undertaking.  Thus  the  right  of  bail  to  arrest 
his  principal  without  any  process  where  the  suit 
is  in  this  state,  is  expressly  granted  by  statute ; 
and  in  the  case  of  Whetstone  v.  Riley,  7  0.  S.  514, 
where  it  is  shown  that  the  bail  had  gone  to 
Maryland  and  arrested  the  defendant  and 
brought  him  to  this  state,  there  was  no  intima- 
tion that  there  was  anything  wrong  in  this 
method  of  proceeding,  nor  is  anything  of  this 
kind  intimated  in  the  case  of  Wright  v.  Collier, 
36  0.  8.,  131,  where  questions  of  the  liability  of 
bail  and  the  effect  of  the  surrender  were  dis- 
cussed. 

The  Supreme  Court  has  repeatedly  decided 
that  the  principles  of  the  common  law  are  rec- 
ognized in  this  state  where  they  are  not  in  con- 
flict or  inconsistent  with  the  genius  and  spirit 
of  our  institutions  or  opposed  to  the  settled  hab- 
its, customs  and  policy  of  the  people  of  this 
state.    3  0.  S.  172.    lb.  201,  2  O.  S.  387. 
•  The  enactment  of  the  above-  cited  section  of 
the  statute,  which   was  section   167  of  the  old 
code,  indicates  that  there  is  nothing  contrary  to 
the  genius  of  the   institutions  of  this  state  in 
the  ri^ht  of  bail  to  protect  himself  by  arresting 
his  principal  without  warrant  at  any  place;  and 
the  Supreme  Court  has,  by  silence,   when    it 
ought  to  have  spoken,  if  such  act  is  unconstitu- 
tional, admitted  that  the  law  is  a  valid  one,  and 
if  a  person  who  had  been  held  to  bail  here  should 
be  arrested  in  another  state  and  brought  here  by 
his  principal,  he  would  stand  a  verv  poor  show 
of  release  if  he  claimed  it  because  he  had  been 
arrested  out  of  the  state. 

An  examination  of   the  English  authorities 
hows  clearly  that  the  b^il  had  a  right  at  com- 


mon law  to  take  his  principal  into  custody  for 
the  purpose  of  surrendering  him. 

Blackstone,  [3 Com. 290], says:  *'For  the  intent 
of  the  court  being  only  to  compel  an  appearance 
in  court  at  the  return  of  the  writ,  that  purpose 
is  legally  answered  whether  the  sheriff  detains 
his  person,  '^receives  a  deposit  of  the  amount 
claimed  by  plaintiff,  or  takes  sufficient  surety 
for  his  appearance  called  baU^  (from  the  Frencn 
word  bauierj  to  deliver),  because  the  defendant  is 
bailed  or  delivered  to  his  sureties  upon  their 
giving  security  for  his  appearance,  and  is  sup- 
posed to  continue  in  their  friendly  custody  instead 
of  going  to  jail." 

In  ex  parte.,  Gibbons,  1st  Atk.  238,  the  Lord 
Chancellor  says :  ''  The  bail-piece  is :  such  a  one 
defendant,  traditur  in  ballium  super  cepi  corpus^  etc., 
so  that  in  the  constant  language  of  that  court, 
(King's  Bench),  the  bail  are  his  jailors,  and  it  is 
upon  this  notion  that  the  bail  have  an  authority 
to  take  the  principal,  and  he  may  be  arrested 
on  Sunday,  for,  as  ne  is  only  at  liberty  by  the 
permission  and  indulgence  of  the  bail,  they  may 
take  him  up  at  any  time ; "  and  this  seems  to  be 
the  recognized  doctrine  of  the  English  courts. 

The  question  has  been  presented  to  the  courts 
of  a  number  of  states  in  various  ways,  and  the 
decisions  are  uniform  on  the  subject  so  far  as 
I  have  been  able  to  observe. 

The  case  of  Respublica  v.  Gaoler,  etc.,  2  Yeates 
(Penn.)  263,  was  up  upon  a  habeas  corpfus  and  it  was 
shown  that  the  petitioner  had  been  arrested  by 
the  bail  in  a  civil  suit  in  Virginia,  but  that  after 
coming  into  Pennsylvania  he  had  been  arrested 
and  held  to  bail  in  a  Pennsylvania  court,  and 
while  the  court  clearly  recognized  the  right  ol 
the  bail  in  the  Virginia  court  to  arrest  the  prin- 
cipal, yet  it  further  held  that  this  right  would 
not  take  precedence  of  the  right  of  a  resident  of 
Pennsylvania  to  arrest  him,  and  he  was  remanded 
to  the  custody  of  the  Pennsylvania  bail. 

In  the  case  of  Sharpless  v.Knowles,  2d Cranch 
C.  C,  129,  the  same  question  was  raised  in  the 
the  Circuit  Court  for  the  District  of  Columbia. 
In  that  case  one  Okely  had  been  held  to  bail  in 
Pennsylvania,  and  had  gone  to  the  District  of 
Columbia.  His  bail  hacf  arrested  him,  but  per- 
mitted him  to  remain  at  large  upon  a  promise 
to  satisfy  the  debt.  He  had  been  arrested  afterward 
aiid  bailed  by  Knowles  in  the  District, and  finding 
that  his  Pennsylvania  bail  was  about  to  rearr^t 
him  he  procured  a  bail-piece  in  the  other  soit, 
placed  it  in  the  hands  of  his  bail,  and  was  taken 
into  the  custody  of  the  marshal.  Upon  sub- 
mitting the  case  to  the  court  the  question  was 
decided  in  favor  of  the  Pennsylvania  bail,  bnt 
Cranch,  C.  J.,  dissented  upon  the  ground  taken 
by  the  Pennsylvania  court  in  the  case  in  2  Yeates 
supra. 

The  question  as  to  the  liability  of  the  bail  in 
a  civil  action  for  false  imprisonment,  has  been 
passed  upon  by  the  Supreme  Court  rf  Connecti- 
cut in  Parker  v.  Bidwell,  3d  Conn.  84.  This  case 
was  for  an  arrest  in  Connecticut  by  bail  from 
New  York,  and  the  arrest  was  held  legal.  Hos- 
mer,  C.  J.,  says :  "The  law  supposes  the  principal 
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to  be  in  the  custody  of  the  baiK  and  the  bail  may 
take  him  when  he  pleases  and  deliver  him ;  and 
in  Ruggles  v.  Casey,  3  Conn.  419,  the  same^udge 
says :  *'0n  ])rinciples  of  common  law  the  bail  may 
take  his  principal  when  and  where  he  pleases, 
and  this  is  not  considered  a  new  arrest,  but  a 
continuation  of  the  former  imprisonment.  He 
has  the  principal  always  on  a  string,  and  though 
extended  to  the  remotest  part  of  the  earth  he 
may  pull  it  when  he  pleases. 

In  legal  contemplation  the  principal  is  in  the 
custody  of  his  bail,  who  is  viewed  as  his  gaoler 
pro  tempore,  and  the  latter  may  always  take  the 
former  and  confine  him." 

The  same  question  was  decided  in  the  same 
way  by  the  old  Supreme  Court  of  New  York  in 
the  case  of  Nichols  v,  IngersoU,  where  the  de- 
fendant was  an  agent  of  bail  for  the  plaintiff  in 
a  civil  suit  in  Connecticut,  and  the  question  of 
the  right  of  bail  to  go  out  of  the  jurisdiction  of 
the  court  and  arrest  nis  principal,  and  to  appoint 
an  agent  to  do  the  same  without  liability  to  be 
civilly  sued,  was  expressly  upheld. 

The  court  said  that  it  did  not  pass  upon  the 
question  as  to  whether  the  government  would 
have  a  right  to  consider  its  peace  disturbed,  or 
whether  a  habeas  corpus  would  not  lie  if  a  citizen 
of  the  state  was  about  to  be  carried  to  another 
country. 

The  first  of  these  questions  was  directly  passed 
upon  in  the  case  of  f  he  State  v,  Mahon,  i  Har- 
rington TDel.)  568.  This  was- an  action  of  as- 
sault ana  battery,  and  was  argued  for  the  State 
by  the  Attorney  General.  Booth,  C.  J.,  said: 
'*  Special  bail  has  the  right  to  arrest  his  princi- 
pal any  where  and  at  any  time  to  render  him  in 
discharge  of  the  bail.  The  principal  is  in  the 
custody  of  his  bail  instead  of  being  sent  to  prison 
and  the  bail  has  always  the  right  to  surrender 
him." 

The  question  of  the  right  of  a  principal  to  be 
discharged  on  habeas  carpus  when  arrested  by  his 
bail  in  a  suit  in  another  state,  was  decided  in  the 
negative  in  the  case  of  the  Commonwealth  v, 
Brickell,  8  Pick.,  138.  Counsel  for  petitioner 
cited  the  hAeas  corpus  act  of  that  state,  which 
forbade  the  transporting  of  any  citizen  out  of 
the  state  against  his  will,  or  without  his  volun- 
tary agreement,  and  made  such  removal  a  penal 
offense  \  and  it  was  argued  that  the  attempt  to 
commit  the  act  was  a  misdemeanor.  The  bail 
was  given  in  a  suit  in  Vermont,  and  the  point 
was  made  that  the  court  of  Vermont  had  no  jur- 
isdiction in  Massachusetts,  and  that  the  courts  of 
Massachusetts  had  no  power  to  enforce  the  laws 
of  Vermont. 

The  court  in  an  opinion  by  Putnam,  Justice, 
held  that  the  removal  contemplated  in  the  act 
must  have  been  an  unlawful  one.  That  the 
principal  had  consented  tp  be  taken  when  neces- 
sary by  entering  into  the  relation  of  principal 
and  bail,  and  the  petitioner  was  remanaed  to  the 
custody  of  his  bail. 

Parker,  C.  J.,  added,  that  this  decision  has  ref- 
erence only  to  the  relation  subsisting  between 
the  Unitecl  States,  and  that  it  was  not  necessary 


to  determine  whether  it  would  hold  if  the  par« 
ties  came  here  from  a  foreign  nation. 

From  these  decisions,  ana  I  have  not  been  able 
to  find  any  opposing  ones,  it  would  seem  clear 
where  a  party  is  arrested  and  held  to  bail 
in  a  suit  in  one  state,  that  ai  any  time  before  the 
bail  is  fixed,  or  at  any  time  when  bail  would  be 
exonerated  by  the  surrender,  the  bail  may  take 
the  principal  in  any  ether  state  without  becom- 
ing liable  to  either  a  civil  or  criminal  prosecu- 
tion unless  there  should  be  some  statute  expressly 
forbidding  such  act,  and  that  even  upon  habeas 
corpus  he  mieht  hold  his  prisoner. 

It  would,  however,  seem  to  be  unquestionably 
true,  if  the  liability  of  bail  had  become  fixed 
so  he  could  not  be  aischarged  by  surrender  of  the 
principal,  or  if  he  had  paid  or  discharged  the 
judgment,  that  if  he  attempted  the  arrest  he 
would  be  liable  civilly.  This  question  was  made 
in  the  case  of  Nichols  r.  IngersoU,  supra,  and  the 
language  of  the  court  would  intimate  that  had 
the  plaintiff  proved  that  the  bail  had  discharged 
the  debt  before  his  arrest  the  case  of  the  plaintiff 
would  have  been  le^al,yet  they  say  that  the  evi- 
disnce  failed  the  plaintiff  on  that  poiiit. 

The  liability  of  the  principal  to  be  arrrested 
having  determined  whenever  the  liability  of  the 
bail  has  become  fixed,  or  where  the  bail  was  dis- 
charged the  judgment,  he  would  have  no  right  to 
make  the  arrest,  and  the  fact  of  his  using  a  bail- 
piece  which  had  expired  would  not  seem  to  be  any 
edfense  in  a  criminal  proceeding,  but  upon  this 
question  I  have  not  been  able  to  find  any  author- 
ities. 

Another  question  is  suggested  by  the  decision 
in  the  case  of  the  Commonwealth  r.  Howard,  re- 
cently decided  by  the  Supreme  Court  of  Penn., 
reported  in  the  Chicago  Legal  News  of  July  15th, 
1882. 

In  this  case  an  action  had  been  brought  for 
malicious  prosecution  agjainst  one  Young,  and 
Howard  was  one  of  the  sureties  on  the  bail  bond. 
A  judgment  was  rendered  against  Young,  SLcasa 
and  a  fi  fa  were  issued ;  the  first  was  returned 
nmi  est  inventus,  and  the  latter  niUla  boTia. 

The  sureties  having  failed  to  surrender  the 
principal  by  June  16th,  1879,  their  liability  be- 
came nxed,  but  in  Sept.,  1879,  upon  information 
given  by  the  sureties,  plaintiff  had  an  alias  casa 
issued,  and  the  principal  was  arrested  and  con- 
fined in  jail  until  discnargcd  under  the  insolvent 
laws.  In  May,  1880,  a  rule  was  taken  to  show 
cause  why  a  judgment  by  default  should  not  be  set 
aside  an(j  an  exoneralor  entered  on  the  bond,  and 
the  rule  was  made  absolute,  and  upon  error  the 
decision  was  affirmed  by  the  Supreme  Court. 

This  was  based  upon  the  act  of  the  plaintiff 
which  constituted  a  waiver  of  his  right  to  hold 
the  bail,  by  imprisoning  the  defendant  at  the  re- 
quest of  the  sureties. 

In  this  State,  the  statute  gives  the  court  in 
which  the  bail  was  taken,  power  to*  extend  the 
time  in  which  to  surrender  the  principal,  and 
the  question  suggested  is,  what  effect  has  the  dis- 
cretion of  the  plaintiff  to  receive  the  principal 
and  discharge  bail  after  the  liability  has  become 
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fixed,  or  the  discretion  of  the  oourt  to  extend  the 
time  beyond  the  limit  otherwise  fixed  by  the 
statute,  upon  the  ri^ht  of  the  bail  to  arrost 
the  principal.  That  in  this  state  the  bail  may 
arrest  the  principal  after  an  order  has  been 
entered  extending  the  time  for  his  surrender 
is  decided  in  the  case  of  Wright  v.  Collier,  85 
O.  S.,  131,  sup.;  but  there  is  another  question 
as  to  the  rignt  to  arrest  before  such  an  exten- 
sion is  granted,  if  the  extension  is  afterwards 
granted. 

There  would  seem  little  room  for  doubt  that 
upon  a  habeas  carpus  the  principal  would  be 
discharged  if  arrested  after  the  bail  has  become 
fixed,  even  though  the  court  had  the  power  to 
grant  an  extension  of  time  afterward. 

But  suppose  the  arrest  is  made  after  the  bail 
is  fixed^  and  the  principal  is  not  allowed  an  op- 
portunity to  sue  out  a  writ,  and  atterwaras 
sues  his  bail  for  false  imprisonment,  where  an 
order  is  made  after  the  arrest  extending  the  time 
of  surrender.  The  question  may  be  said  to  be  a 
very  doubtful  one.  If  the  principal  had  been 
fermiUed  to  go  at  large  purposely,  it  would 
nardlv  seem  as  though  the  8ub8e<}uent  order 
would,  be  a  good  defense  for  the  bail  in  a  civil 
suit,  but  if  the  principal  had  absconded  or  con- 
cealed himself  so  that  the  surrender  could  not 
be  made,  it  would  seem  probable  that  he  might 
be  estopped  by  his  own  wilful  and  wrongful 
act  from  recovering  damages  for  an  arrest,  by 
which  he  was  only  compelled  to  do  what  was 
right,  and  what  he  was  in  duty  bound  to  do 
by  the  relation  of  bail  and  principal.  But  in 
the  absence  of  express  decisions  upon  these 
questions,  one  can  nardly  do  more  than  specu- 
late as  to  the  law  governing  them. 

0.  W.  A. 
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DAMAGES— BREACH  OP  CONTRACT. 


SUPREME  COURT  OP  MICHIGAN. 


Allis  v.  McLban  and  others. 


June  14, 1882. 

Damages  fbr  breach  of  oontraot  cannot  be  meaaared  by 
the  loss  of  expected  profits  where  the  latter  are  uncertain 
and  speonlatiye  ana  depend  on  so  many  contingencies 
that  their  loss  cannot  be  traced  to  the  breach  with  rea- 
sonable certainty.  But  profits  are  the  beet  possible 
measure  of  damages  where  their  loss  is  indisputable  and 
the  amount  can  be  estimated  with  almost  absolute  cer- 
tainty ;  as  in  the  case  of  advances  on  the  contract  price 
of  wheat  or  other  articles  which  hw^e  ready  sale  at  a  cur- 
rent market  price ;  or  where  the  breach  of  contract  re- 
sults in  the  failure  of  another  contract  which  would 
have  produced  fixed  and  definite  profits. 

One  who  seeks  to  recover  for  a  breach  of  contract,  the 
profits  of  which  would  be  wholly  uncertain,  must  point 
out  elements  of  damage  more  certain  and  more  directly 
traceable  to  the  injury  than  prospective  profits  can  be. 

The  owner  of  a  saw-mill  contracted  for  '^wrought  feed 
friction  works'*  to  be  placed  in  the  mill  early  in  March, 
and  notified  the  other  party  that  for  every  day's  delay 
in  putting  them  in  he  would  sufiTer  |160  ^(amages.  The 
works  were  not  put  in  until  July,  though  frequently 
promised,  but  the  miU  was  fumisfied  with  other  works 
which  enabled  it  to  be  operated,  except  for  16>i  work- 
ing days  dnrins  which  it  lay  idle.  Held  that  ihe  loas  of 
profits  from  the  inability  to  manufacture  lumber  for 
thi   time  was  too  uncertain  to'  permit  a  measure  of 


damases  for  the  brsach  of  eontraot.  Kor  oould  the  na- 
tal vune  be  made  a  measure  of  damagea,  espedany  if  tt 
did  not  appear  that  the  owner  would  £»▼«  uasedor  that 
anybody  would  have  rented  the  milL 

Case  made  from  Bay. 

COOLBY,  J. 

The  question  in  this  case  is  one  of  dama^ies  fixr 
the  non-performance  of  a  contract  within  the 
agreed  time.  The  facts  are  found  by  the  circait 
judge.  From  the  finding  it  appears  that  in  Jan- 
uary, 1880,  the  defendants  were  proprietors  of  a 
saw-mill  in  general  good  order  and  condition  at 
Bay  City,  ancLon  the  tenth  day  of  that  month 
made  an  agreement  with  the  plaintiff  a  mann- 
facturer  of  mill  machinery,  whose  place  of  busi- 
ness was  at  Milwaukee,  in  the  state  of  Wiscon- 
sin, for  the  manufacture  by  him  for  use  in  their 
mill  of  a  ^iece  of  machinery  known  as  a  ''wnmght 
feed  friction  works,"  to  be  shipped  on  board  can 
at  Milwaukee  on  or  before  Marcn  1, 1880,  so  that 
it  would  reach  Bay  City  within  two  or  three 
days  of  that  date.  The  contract  on  behalf  of 
plaintiff  was  made  hv  one  Hinckley  as  his  a- 
gent,  who  was  notined  by  defendants  at  the 
time,   of  the  following  facts : 

(1)  That  the  saw^mill  of  defendants  had 
therein  at  that  time  a  feed  works  which  worked 
fairly  well,  but  which  defendants  thought  of 
changing,  and  which  were  not  as  eood  as  tiie 
feed  works  contracted  to  be  fumidiea  by  plain- 
tiff as  afwesaid,  were  by  both  parties  believed  to 
be.  (2)  That  in  order  to  use  the  feed  works  of 
plaintiff's  manufacture,  the  defendants  would  be 
compelled  to  take  out  the  feed  works  then  in 
their  mill,  and  adapt  their  mill  and  maehinexy 
for  the  use  of  the  feed  works  of  plaintiff's  manu- 
facture. (3)  That  without  a  feed  works  the 
,mill  of  defendants  oould  not  be  operate^  and 
ooujd  not  saw  and  manufacture  lumber ;  and  that 
to  make  the  chanffe  necessary  to  put  in  said  new 
feed  works  it  would  take  considerable  time  and 
expense,  and  when  said  mill  and  machineiT 
were  adapted  to  the  feed  works  of  plaintiff's 
manufacture,  the  same  could  not  be  changed  so 
as  to  use  another  kind  without  g^at  expense 
and  loss  of  time.  (4)  That  it  was  necessary 
that  said  feed  works  should  be  in  Bay  City  is 
soon  as  it  could  be  hv  being  shn^ped  6t»n  Mil- 
waukee on  or  before  March  i,  1880,  which  would 
be  in  two  or  three  days  from  that  tune,  to  enable 
defendants  to  place  the  same  in  their  mill  and 
commence  the  manufacture  of  lumber  at  the 
commencement  of  the  sawing  season;  and  that 
unless  plaintiff  would  agree  to  have  the  same 
shipped  at  said  time  so  as  to  get  to  Bay  City  is 
aforesaid,  the  defendants  would  not  purchase  the 
same :  and  that  the  defendants  sUtted  to  said 
Hinckley  that  for  every  day's  delay  of  th«  feed 
works  the  mill  in  consequence  would  be  delayed, 
and  that  for  evcoy  day's  delay  of  the  mill  the  de- 
fendants would  be  damaged  tl50. 

Shortly  prior  to  March  1,  1880,  defendants 
were  informed  by  plaintiff  that  the  maehinexy 
would  be  shippea  as  agreed,  and  during  Ihe 
month  of  March  they  were  repeatedly  noiified 
that  the  feed  works  would  be  ebipped  nom  Mil- 
waukee in  a  few  days  from  each  of  su(d^  notioef 
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but  it  was  not  finally  completed  and  shipped  un- 
til in  Jul^  following.  On  ApHl  6,  1880,  plain- 
tiff supplied  the  deiendant  with  feed  works^ke 
that  contracted  for  except  that  the  main  part  or 
friction  of  the  same  was  cast  instead  of  wrought 
iron,  and  with  this  the  defendants  were  enabled 
to  start  up  and  use  their  mill  until  the  works 
contractea  for  were  received  in  July. 

For  want  of  the  feed  works  the  mill  of  defend- 
ants, without  any  fault,  negligence  or  waiver  on 
their  part,  lay  idle  through  March  and  until  the 
fifth  of  April,  though  tney  had  in  their  mill 
booms  stock  for  manufacture,  and  they  actually 
lost  the  use  of  the  mill  for  at  least  16^  working 
days.  During  the  said  16}  days,  when  said  de- 
fendants were  deprived  of  the  use  of  their  mill 
.  in  conseauence  of  the  failure  of  plaintiff  to  fur- 
nish saio  feed  works  in  accordance  with  his  a- 
^reement,  the  said  defendants  could  and  would, 
if  the  same  had  been  furnished,  have  used  ana 
operated  their  mill,  and  could  and  would,  in  the 
usual  way  of  operating  the  same,  have  manufac- 
tured therein  at  least  75,000  feet  of  lumber  per 
day,  the  sawing  of  which  would  have  yielaed 
them  a  profit,  over  and  above  the  ordinary  ex- 
penses of  running  said  mill,  of  193.75  per  day, 
and  which  the  defendants  have  lost  bj  reason  of 
such  failure  on  the  part  of  said  plaintiff,  and  the 
fair  rental  valueof  the  mill  would  have  been  175 
per  day  during  the  time  last  above  mentioned. 

On  this  finding,  there  being  no  other  showing 
of  damages  on  t^e  part  of  defendants,  the  circuit 
judge  decided  that  the  plaintiff  was  entitled  to 
recover  the  contract  price  of  the  feed  works  with- 
out reduction,  and  gave  judgment  accordingly. 
The  defendai^ts  brought  the  case  to  this  court. 

We  had  occasion  in  McEwen  v.  McKinnon,  11 
N.  W.  Rbp.  828,  decided  at  the  last  term,  to  pass 
upon  a  question  much  like  the  one  which  arises 
here.  In  that  case  as  in  this,  a  mill-owner  had 
contracted  for  machinery  to  be  furnished  by  a 
specified  day,  and  he  sought  to  recover  profits 
lost  by  reason  of  his  mill  lying  idle,  as  damages 
for  the  faildre  to  perform  the  contract  in  time. 
It  seems  reasonable  that  where  profits  are  thus 
lost  the  defaulting  party  should  make  them  good, 
for  the  machinery  is  purchased  with  a  view  to 
the  promts,  and  the  contract  would  not  be  enter- 
ed into  ii  the  profits  were  not  expected  and 
counted  upon.  But  the  difficulty  in  measuring 
damages  by  profits  is  that  they  are  commonly 
uncertain  ana  speculative,  and  depend  upon  so 
many  contingencies  that  their  loss  cannot  b^ 
tracea  with  reasonable  certainty  to  the  breach 
of  contract.  When  that  is  the  case  they  are  said 
to  be  too  remote;  and  the  damages  must  be  esti- 
mated on  a  consideration  of  such  elements  of 
iniury  as  are  more  directly  and  certainly  the  re- 
sult of  the  failure  in  performance. 

But  in  some  cases  profits  are  the  best  possible 
measure  of  damage,  for  the  very  reason  tnat  the 
loss  is  indisputable,  aud  the  amount  can  be  esti- 
mated with  almost  absolute  certainty.  The  case 
of  a  contract  for  the  delivery  of  grain  or  any 
other  article  which  at  all  times  finds  a  ready  sale 
at  a  current  market  price  is  an  instance :  if  the 


contract  is  not  performed,  the  purchaser  may^  re- 
cover the  advance  beyond  the  purchase  price; 
and  this,  though  not  recovered  under  the  name 
of  profits,  is  really  nothing  else.  It  often  hap- 
pens also  that  one  contract,  the  performance  of 
which  will  result  in  certain  and  aefinite  profits, 
will  be  dependent  upon  the  performance  of  an- 
other:  ana  if  the  second  contract  is  broken,  the 
loss  or  definite  and  fixed  profits  under  the  other 
is  a  necessary  and  immediate  consequence. 
There  is  no  difficulty  in  saying  in  some  such 
cases  that  profits  lost  are  the  proper  measure  of 
damages.  Houd  v.  Campbell,  26  Mich,  229; 
Booth  V.  Rolling  Mill  Co.  60  N.  Y.  487;  Salvo  v. 
Duncan,  49  Wis.  151 ;  Hitchcock  v.  Galveston,  3 
Wood,  C.  C.  287 ;  Fingal  v.  Latours,  81  Pa.  St. 
448;  Jones  V.  Adams,  §  W.  Va.  568;  Waters  v. 
Towers,  8  Exch.  401.  But  the  profits  of  running 
a  saw-mill  are  proverbially  uncertain,  indefinite 
and  contingent.  They  depend  on  many  circum- 
stances, among  which  are  capital,  skill,  supply 
of  logs,  supply  and  steadiness  of  labor;  and  one 
man  may  fail  while  another  prospers,  and  the 
same  man  may  fail  at  one  time  and  prosper  at 
another,  though  the  prospective  outlook  seems 
equally  favorable  at  both  timds.  Estimates  of 
profits  seldom  take  all  contingencies  into  the 
account,  and  are  therefore  seldom  realized ;  and 
if  damages  for  breach  of  contract  were  to  be  de- 
termined on  estimates  of  probable  profits,  no 
man  could  know  in  advance  the  extent  of  his 
responsibility.  It  is  therefore  very  properly 
held  in  cases  like  the  present  that  the  party 
complaining  of  a  breach  of  contract  must  point 
out  elements  of  damage  more  certain  and  more 
directly  traceable  to  tha  injury  than  prospective 

Profits  can  be.  Fleming  v.  Peck,  48  ra.  St.  309; 
ittsburgh  Coal  Co.  v.  Foster,  59  Pa.  St.  365 ; 
SteaVen  v  Coffsweli,  28  111.  457 ;  Frazer  v.  Smith. 
60  111.  145;  Howe  Machine  Co.  v.  Bryson,  44 
Iowa,  159. 

But  this  case  is  thought  to  bedi£Eerent  because 
here  the  fair  rental  value  of  the  mill  is  proved, 
and  it  is  said  that  this  was  certainly  lost.  But 
we  do  not  know  that  that  was  the  case.  If  the 
mill  had  been  in  condition  to  rent  at  that  time, 
there  may  have  been  no  customer  for  it  oh  terms 
the  owner  would  have  consented  to  grant;  and 
if  customers  were  abundant  and  satisfactory,  it 
cannot  be  assumed  that  the  whole  rental  value 
is  lost  when  a  mill  stands  idle.  The  wear  and 
tear  of  machinery  and  buildings  in  use  is  some- 
thing, and  it  is  not  improbable  that  the  land- 
lord would  take  this  among  other  things  into  ac- 
count in  determining  what  should  be  the  rent. 
But  in  this  case  it  does  not  appear  that  rent  was 
lost  or' could  have  been  lost,  for  it  is  not  shown 
that  defendants  desired  to  rent  or  would  have 
consented  to  do  so  if  a  customer  had  offered.  In 
fact  the  contrary  is  clearly  inferable. 

The  judgment  must  be  affirmed  with  costs. 

Campbell  and  Marston,  JJ.,  concurred. 

Gbavbs,  0.  J.,  did  not  sit  in  this  case. 
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PARTNERSHIP— DEBT— EVIDE^'CE— EX- 
CHANGING CHECKS. 


SUPREME  COURT  OF  PENNSYLVANIA 


Alkrecht  V,  Breder. 


April  10,1882. 

As  a  dofense  to  an  action  by  a  Hriii  the  defendant  gave 
in  evidence  two  t'hecks  draAvh  by  liiin  for  whicli  he  liad 
not  received  credit  upon  the  firm's  lx>olcs.  In  rebuttal 
the  plaintiflb  showed  that  S.,  a  meml>er  of  the  Arm  who 
had  charge  of  the  financial  matters,  was  also  in  business 
foi'liimself ;  that  lie  Icept  but  one  bank  account  and  that 
in  his  own  name,  and  that  he  was  in  the  liMbit  of  ex- 
changing checks  with  the  defendant ;  and  they  offered 
in  evidence  two  checks  drawn  by  8.  in  favor  of  defend- 
ant, and  two  letters  of  the  defendant  requesting  an  ex- 
change ;  the  checks  were  of  dates  very  close  to  those  of 
the  defendant  and  for  the  same  amounts,  and  the  letters 
were  of  dates  connecting  tbeui  with  the  chocks,  //^d, 
the  letters  and  cliecks  should  have  been  admitted  to 
show  that  the  defendant's  checks  were  exchange  checks 
with  S. 

Assumpsit  by  the  surviving  partners  of  the 
firm  of  Albreeht,  Riekes  &  Schmidt  upon  the 
promissory  note  of  the  defendant,  in  their  favor, 
for  1300.00,  dated  July  17,  1874.  The  plaintiflfe 
having  given  in  evidence,  the  note,  the  defend- 
ant gave  in  evidence  two  checks,  each  for  $300, 
dated  April  11th  and  16th,  1874,  and  evidence 
to  show  that  he  had  not  been  credited  with 
these  checks  on  the  firm's  books,  and  asked  that 
they  be  set  off.  In  rebuttal  the  plaintifib 
showed  that  Schmidt,  the  deceased  partner,  was 
also  in  business  on  his  own  account;  that  he  at- 
tended to  the  financial  matters  of  the  firm ;  that 
he  kept  but  one  bank  account,  and  that  in  his 
own  name,  and  that  he  was  in  the  habit  of  ex- 
changing checks  with  the  defendant.  To  show 
that  the  two  checks  given  in  evidence  by  the 
defendant  were  exchange  checks,  the  plaintiffi 
oflered  in  evidence  two  letters  of  the  defendant 
to  Schmidt  dated  April  10th  and  14th,  1874,  each 
referring  to  a  check  for  $300,  and  asking  one  of 
like  amount  in  return;  and  also  two  checks, 
each  of  $300,  signed  by  Schmidt,  and  dated  April 
11th  and  16th,  1874.  Yerkea,  J.  excluded  the 
letters  and  checks  as  not  sufficiently  connected 
with  the  defendant's  checks,  and  directed  a  ver- 
dict and  certificate  for  the  defendant.  The 
plaintiffs  took  this  writ. 

Paxson,  J. 

We  are  of  opinion  that  th^.  letters  and  checks 
referred  to  in  the  first  four  assignments  of  error 
should  have  been  admitted.  It  is  true  they  do 
not  bear  evidence  upon  their  face  that  they  had 
any  connection  with  the  firm  of  Albrecht,  Riekes 
&  bchmidt.  The  letters  are  signed  by  the  de- 
fendant and  addressed  to  Richard  T.  Schmidt, 
one  of  the  plaintiff^s  firm,  while  the  checks  are 
the  individual  checks  of  Schmidt  in  favor  of 
the  defendant.  If  this  were  all  there  would  be 
nothing  to  connect  them  with  the  defendant's 
two  checks  of  April  11th  and  16th,  1874,  for  1300 
each.  Before,  however,  the  plaintiffs  offered  the 
letters  and  checks  in  evidence  they  had  proved 
that  Richard  T.  Schmidt,  the  deceased  partner, 
was  not  only  a  member  of  the  firm  of  Albecht, 


Riekes  &  Schmidt,  but  that  he  was  also  engaged 
in  and  carried  on  the  musical  instrument  bod- 
ness  upon  his  own  account ;  and  thvt  he  at- 
tended to  the  financial  affairs  of  the  said  firm  of 
Albrecht,  Riekes  &  Schmidt;  that  he  kept  but 
one  bank  account  and  that  in  his  own  name, 
and  that  he  was  in  the  habit  of  exchanging 
checks  with  the  defendant.  There  was  the 
further  fact  put  in  evidence  by  the  defendant, 
that  a  certain  check  drawn  by  him  in  favor  of 
Richard  T.  Schmidt  for  $33.50  was  properly  cred- 
ited to  him  in  the  merchandise  account  of  the 
said  firm.  These  circumstances  considered  in 
connection  with  the  letters  and  checks  excluded, 
and  their  near  correspondence  in  dates  and 
amounts,  might  well  lead  a  jury  to  the  belief 
that  the  two  checks  of  Richard  T.  Schmidt  for 
$300  each  were  drawn  against  the  firm  money, 
and  were  sent  in  response  to  defendant's  letters 
of  April  10th  and  14th,  and  were  exchange 
checks.  If  Mr.  Schmidt  kept  the  bank  account 
of  the  firm  in  his  own  name,  it  is  difficult  to  see 
how  he  could  have  drawn  out  its  money  except 
upon  his  individual  check.  It  was  certainly  a 
question  for  the  jury,  and  the  evidence  was  im- 
properly rejected. 

Judgment  reversed  and  venire  facias  de  now 
awarded. 


^  »♦ 


DOWER— WIDOW'S  ALIX)WANCE— HOME- 
STEAD. 


IN  PROBATE  COURT  OF  ERIE  COUNTY, 

OHIO. 


In  the  matter  of   the  Estate  op  Richabd 

Martin,    deceased. 


Motion  by  widow  for  allowance  of  $300 
in  lieu  of  Homestead. 

The  facts  in  this  case  are  as  follows: 

Richard  Martin  died  intestate  Sept.  17th  1880 
leaving  Kate  Martin  his  widow,  M^ud  Martin  a 
minor  daughter  and  several  other  heirs,  all  ct  full 
age.  W.  H.  H.  Sherman  was  appointed  admin- 
istrator Sept.  25th  1880;  inventory  and  appraise- 
ment, was  duly  made  and  returned;  the  legal 
statutory  allowances  were  made  for  the  widow, 
and  an  allowance  of  $450.00  was  made  for  the  sup- 
port of  the  widow  and  minor  child  for  one  year, 
and  the  same  has  been  paid.  On  the  7th  (lay  of 
February,  1881  the  administrator  instituted  pro- 
ceedings for  the  sale  of  4he  real  estate  of  the  de- 
cedent for  the  payment  of  his  debts ;  in  due  time 
the  prayer  of  tne  petition  was  granted,  and  the 
administrator  ordered  to  sell  sufficient  to  pay  the 
debt»of  the  estate. 

The  administrator  under  this  order  sold  the 
homestead  consisting  of  about  54  acres,  the  same 
having  been  occupied  by  the  decedent  and  biB 
family  as  a  homestead  at  the  time  of  his  death. 
These  premises  were  charged  with  liens  which 

Erecluaed  the  assignment  of  dower  by  metes  and 
ounds  free  of  dower. 

This  sale  was  made  on  the  ISth  of  May,  con- 
firmed and.  a  deed  ordered  on  the  20th  of  Mft7 
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1882 ;  and  the  widow  consented  to  take  and  was 
paid  in  money  the  value  of  her  dower  interest  in 
the  amount  remaining  after  the  payment  of 
moitgage  liens.  The  premises  were  sold  for 
t3,824.^,  and  after  payment  of  preferred  liens, 
dower  and  costs,  there  remains  about  $1,000.00  of 
the  proceeds  of  the  sale,  and  the  widow  on  the 
17th  of  June  1882,  files  herein  her  motion  asking 
that  she  may  be  allowed  the  sum  of  $500.00  out 
of  the  proceeds  of  said  sale  in  lieu  of  a  homestead. 

The  claim  of  the  plaintiff  herein  is  based  up- 
on Sections  5440,  Revised  Statute  which  provides 
that:  ^'  When  a  homestead  is  charged  with  liens, 
some  of  which  as  against  the  head  of  the  family, 
or  the  wife,  preclude  the  allowance  of  a  home- 
stead to  either  of  them,  and  other  of  such  liens 
do  not  preclude  such  allowance,  and  a  sale  of  such 
homestead  is  had,  then,  after  the  payment,  out 
of  the  proceeds  of  such  sale,  of  the  liens  so  pre- 
cluding such  allowance,  the  balance,  not  exceed- 
ing five  hundred  dollars,  shall  be  awarded  to  the 
head  of  the  family,  or  the  wife,  as  the  case  may 
be,  in  lieu  of  such  homestead,  upon  his  or  her  ap- 
plication, in  person,  or  by  agent  or  attorney." 

It  is  further  claimed  by  the  plaintiff  that 
under  Section  5435,  Revised  Statute  she  is  the 
head  of  a  family  and  as  such  entitled  to  a  home- 
stead exemption.  This  section  provides  that: 
"Husband  anu  wife  living  together,  a  widow  or 
a  widower  living  with  an  unmarried  daughter, 
oran  unmarried  minor  son,  may  hold  exempt 
from  sale,  on  judgment  or  order,  a  family  home- 
stead not  exceeding  one  thousand  dollars  in 
value;  and  the  husband,  or,  in  case  of  his  refusal, 
the  wife,  shall  have  the  right  to  make  the  de- 
mand therefor ;  but  neither  can  make  such  de- 
mand if  the  other  has  a  homestead." 

The  rights  cf  the  parties  in  interest  in  this 
case  have  not  been  made  perfectly  clear  by  the 
Statutes  referred  to,  nor  by  any  precedents  that 
have  been  established  by  aecision  of  the  higher 
courts,  that  I  have  been  able  to  find,  and  it  seems 
to  be  necessary  to  interpret  this  and  other  parts  of 
the  statutes  .relating  to  homesteads  as  thev  apply 
to  the  particular  case  on  hearing.  It  would  seem 
that  Section  5435  was  designed  particularly  for 
the /amiii««  of  judgment  debtors,  and  to  preserve 
for  them  a  home,  and  that  any  such  debtor  might 
assert  this  claim  whether  the  debtor  was  the 
head  of  a  family,  or  a  widow  or  widower  with  un- 
married daughter  or  minor  son,  as  against  the 
claim  of  their  creditors,  on  judgment  or  order 
against  tfieir  own  property,  and  in  accordance 
with  Section  5440  might  claim  the  $500  out  of 
the  proceeds  of  such  a  sale  if  the  homestead  could 
not  be  set  off  by  metes  and  bounds,  and  from  the 

S articular  manner  in  whl^h  these  sections  are 
rawn  I  am  led  to  think  thej  apply  only  to  judg- 
ment debtors,  and  their  own  property.  I  am 
Btill  further  confirmed  in  this  opinion  from  the 
fact  that  the  statutes  make  special  provision  for 
a  widow  and  minor  children  (Sec.  6038  R.  S.)  ex- 
empting for  their  benefit  all  articles  necessary 
for  housekeeping  furniture,  books,  wearing  ap- 
parel, one  cow  or  monev  to  buy  one  with,  and 
farther  [Sec.  4188  R.  S.J  gives  her  the  use  of  the 


Mansion  House  for  one  year  and  provides  [Sec. 
6040-41]  for  an  allowance  for  the  support  of  the 
widow  for  one  year:  an  allowance  which  isusualy 
a  very  liberal  one;  The  widow  is  further  en- 
titled to  her  dower  in  all  the  realty  a  right  from 
which  she  cannot  be  debarred  but  bv  her  own 
act  and  in  which  she  is  ful|y  protected  as  against 
tb^  creditors  of  her  deceased  husband. 

But  the  Statutes  go  further  and  make  a  provis- 
ion especially  for  such  a  case  as  this  one  [Sec 
5437  -  38]  [a  provision  that  would  be  entirely 
unnecessary  if  the  Statutes  upon  which  this 
claim  is  based  were  applicable  and  give  the  right 
of  homestead  exemption  to  a  widow.]  It  is  in 
these  Sections  provided  that,  *'on  petition  of  ex- 
ecutors or  administrators  to  sell  to  pay  the  debts, 
the  lands  of  a  decedent  who  has  left  a  widow  and 
a  minor  child  unmarried  and  composing  part  Qf 
the  decedent's  family  at  the  time oi  his  death,  the 
appraiser  shall  proceed  to  set  apart  a  homestead 
as  provided  in  the  next  section  etc."  Sec.  5438 
provides  that ''  on  application  of  the  debtor,  his 
wife,  agent,  or  attorney  "  [and  I  presume  in  this 
case  the  widow]  at  anytime  before  sak,  the  officer, 
executing  any  suit  founded  on  judgment  or  order 
shall  cause  the  appraiser  to  set  off  by  mets  and 
bounds  a  homestead  not  exceeding  tlOOO  in 
value  "  etc. 

Under  this  provision  the  family  get  the  use  of 
the  homestead  for  a  limited  period,  until  the 
minor  was  either  married,  dead,  or  of  age,  and 
under  the  present  law  (79  O.  L.  107)  during  the 
life  time  of  the  widow  or  unmarried  minor,  and 
the  decisions  are  positive  that  at  the  expiration 
of  this  time  the  property  reverts  to  tie  heirs.  I 
believe  the  only  right  to  such  a  homestead  is 
given  by  the  two  sections  refered  to,  and  can 
only  be  given  to  widows  upon  demand^  before 
sale,  and  in  the  manner  prescribed  therein. 

That  the  only  rights  a  widow  has  in  the  estate 
of  her  deceased  husband,  are  the  statutory  allow- 
ances, her  years  support,  her  distributive  share  of 
his  personalty  the  use  of  the  mansion  house  for 
a  year,  a  homestead  as  prescribed  in  section  5437 
if  it  can  be  had,  and  her  dower  interest  in  his 
realty ;  that  she  then  as  a  widow  would  be  en- 
titled to  the  benefits  arising  from  her  oion  prop- 
erty to  be  derived  from  section  5435-40.  ^  Further 
that  if  the  homestead  was  charged  with  liens 
which  precluded  the  assignment  of  a  homestead 
in  the  manner  prescribed  oy  section  5437-38  she 
would  not  be  entitled  to  anything  in  lieu  of  it. 
It  cannot  be  claimed  that  a  widow  would  be  en- 
titled to  the  benefits  to  be  derived  from  the 
provisions  Of  both  of  the  sections  referred  to(5435 
and  5437)  and  it  would  seem  that  the  latter  was 
enacted  expressly  to  provide  for  cases  not  cov- 
ered by  the  former,  ana  that  the  claim  of  a  widow 
to  a  homestead  out  of  her  husbands  estate,  de- 
pends upon  that  section  alone. 

The  decision  referrdd  to  by  counsel  in  0.  S.  R. 
vol.  29  page  569  although  not  iust  such  a  case  as 
this,  covers  points  that  are  applicable  to  this  case, 
and  confirms  the  opinion  of  this  court  in  the 
interpretation  of  section  5435. 

Now  had  it  been  possible  under  section  5437-38 
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to  have  assigned  to  the  widow  of  Richard 
Martin  a  homestead  not  exceeding  in  value 
$1000  out  of  the  premises  sold,  it  would  have 
been  unquestionably  their  right  to  have  had  it 
so  assigned.  Owing  to  certain  mortgage  liens 
this  could  not  be  done,  and  the  widow  loses  this 
Tight. 

She  has  had  all  her  statutory  rights,  her  1450 
for  one  year's  support,  her  dower  interest  in  this 

Eroperty  sold  and  there  hot  having  been  a  possi- 
ility  of  assigning  her  by  metes  and  bounos  the 
homestead  of  $1000,  the  court  is  of  the  opinion 
that  she  cannot  require  it  by  any  other  method 
or  means,  than  those  speciallv  presented,  by  the 
statutes;  that  her  homestead  claim  is  of  very 
different  character  and  hot  so  valuable  as  that 
claimed  under  the  section  of  the  statutes  upon 
which  the  motion  is  based,  this  being  the  use 
only  for  a  period  of  years,  and  in  the  case  of  a 
iudgment  aebtor  the  $500  becoming  absolutely 
Tier  property ;  that  the  widow  having  received 
her  aower  has  been  paid  all  her  interest  in  this 
property  and  that  she  is  not  entitled  to  $500,00 
exemption  in  lieu  of  a  homestead. 
Motion  overruled. 


♦  ♦ » 


LIMITATIONS— COMPETENT  WITNESS, 
—MORAL  CHARACTER. 


SUPREME  COURT  OF  IOWA. 


Statu  of  Iowa  v.  McIntirb. 


June  9, 1882. 

The  statute  of  limitatioDB  mnat  be  specially  pleaded. 

That  clause  of  thtf  statute  of  limitations  in  relation  to 
•criminal  offenses  which  reads,  "and  no  period  during 
which  the  party  charged  was  not  usually  and  publicly 
resident  within  the  state  is  a  part  of  the  limitation,"  ap- 
plies equally  to  all  cases. 

The  wife  of.  a  convict  serving  out  his  period  of  impris* 
onment  in  the  penitentiary  is  not  from  this  circumstance 
alone  incompetent  as  a  witness  to  corroborate  the  evi- 
dence of  an  accomplice.  Her  connection  with  the  con- 
vict is  a  matter  for  the  consideration  of  the  Jury  as  to 
whether  she  was  worthy  of  belief. 

The  moral  character  of  a  criminal  of  long  criminal 
practice  is  not  essentially  different  from  that  of  a  new 
DM[inner  in  crime. 

Where  there  is  no  material  difference  between  the  in- 
structions given  and  those  offered,  the  refusal  to  give  the 
instruction  offered  is  not  error. 

The  indictment  was  found  and  presented  in 
-September,  1881,  and  charged  that  defendant 
and  another  person,  on  the  thirtieth  day  of  Au- 

fust,  1877,  did  steal,  take,  and  carry  away  two 
orseS)  "and  that  said  defendants  have  been 
non-residents  of  Iowa  over  two  years  since  said 
taking."  A  demurrer  to  the  indictment,  on  the 
ground  the  ofTence  charged  was  barred  by  the 
statute,  was  overruled.  There  was  a  plea  of  not 
euilty ;  verdict,  guilty ;  judgment ;  and  the  de- 
fendant appeals: 
Seevers,  C.  J. 

1.  It  has  been  held  the  defence  of  the  statute 
of  limitations  cannot  be  raised  by  demurrer,  in- 
structions, or  motion  for  a  new  trial,  but  that 
the  same  must  be  speciallv  pleaded.  State  v. 
Hussey,  7  Iowa,  409 ;  State*  v.  Groom,  10  Iowa, 
308.    As,  however,  the  case  seems  to  have  been 


tried  in  the  court  below  upon  the  theory  it  coaU 
be  thus  raised,  for  the  purposes  of  the  case  it 
will  be  conceded.  The  statute  provides  as  to 
offences  of  this  character  that  an  indictment 
must  be  found  within  three  years  after  the  oom- 
mission  of  the  offence,  and  not  afterwards.  Code, 
§  4167.  *'  If,  when  the  offence  is  committed,  the 
defendant  is  out  of  the  state,  the  indictment  or 
prosecution  may  be  found  or  commenced  within 
the  time  herein  limited  after  his  coming  into 
the  state,  and  no  period  during  which  the  partj 
char^^ed  was  not  usually  and  publicly  resident 
within  the  state  is  a  part  of  the  limitation." 
Code,  §  4169.  It  is  insisted  the  last  clause  of  the 
section  just  quoted  must  be  restricted  to  the 
offence  contemplated  in  the  first  part  of  said  8e^ 
tion.  But  the  language  used  is  general  and 
applies  equally  to  ^1  cases.  We  therefore  see 
no  reason  why'  it  should  be  limited  to  any  pa^ 
ticular  class  of  cases. 

2.  The  principal  evidence  relied  on  by  the 
state  was  that  of  an  accomplice ;  and  it  is  urged 
he  was  not  corroborated  as  required  by  statute. 
The  evidence  of  Mary  Stevens,  if  believed  by  the 
jury,  was  clearly  sufficient.  Counsel  for  appel- 
lant do  not  claim  otherwise,  but  it  is  saia  she 
was  also* an  accomplice.  There  is  no  evidence 
tending  to  show  that  she  was.  She  is  the  wife 
of  Frank  Stevens,  who  is  in  the  penitentiary, 
but  for  what  crime  does  not  appear.  There  is 
no  evidence  tending  to  show  he  aided  or  had 
knowledge  of  the  crime  charged  :n  the  indict> 
ment.  We  therefore  see  no  reason  why  the  evi- 
dence of  his  wife  may  not  be  sufiScient  as  corrob- 
orating evidenbe.  Her  connection  with  the  con- 
vict, Stevens,  was  a  matter  for  the  consideration 
of  the  jury.  It  was  for  them  to  say  whether  she 
was  worthy  of  belief.  If  she  was,  the  corrobora- 
tion is  sufficient. 

3.  The  accomplice,  when  on  the  stand  as  a 
witness,  admitted  he  had  been  engaged  in  bone 
stealing,  whereupon  counsel  for  the  defendant 
asked  the  witness,  ''How  long  have  ^u  been 
engaged  in  horse  stealing?"  Ah  objection  to 
the  question  was  sustained.  It  is  urged  this 
was  error,  because  the  proposed  evidence  was 
competent  as  tending  to  show  the  moral  char- 
acter of  the  witness.  We  are  not  prepared  to 
admit  the  moral  character  of  a  person  who  has 
been  engaged  in  stealing  for  years  is  any  worse 
than  that  of  the  beginner.  The  former  maj 
be  more  expert  and  have  greater  knowledge  w 
the  profession ;  but  there  is  no  essential  ditki- 
ence  in  the  moral  character  of  each.  The  de- 
fendant was  not  prejudiced  by  the  action  of 
the  court. 

4.  Complaint  is  made  of  the  refusal  to  gave 
two  instructions  asked  by  defendant.  We  have 
carefully  compared  the  instructions  refused,  with 
those  ^iven,  and  we  are  unable  to  discover  any 
material  difference  between  them.  Nor  has 
counsel  for  appellant  called  our  attention  to anj 
substantial  difference.  It  was  not  error,  there- 
fore, to  refuse  the  instructions  asked.  Com- 
plaint is  made  in  a  general  wa^r  of  the  instro^ 
tions  of  the  court.     We  are  united  in  the  opin- 
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ion  the  charge  of  "the   court  is  clearly  correct. 
The  evidence  suetains  the  verdict.    Affirmed. 


3)i^pe<j4;  o|  ^ecidloM^^. 


MICHIGAN. 


{Supreme  Court) 

Twist  v.  Babcock.    June  14, 1882. 

A  transfer  of  personalty  in  the  nature  of  a  be- 
quest cannot  be  set  aside  merely  because  it 
Bnows  an  unnatural  disposition  on  the  donor's 
part  and  is  wrong  in  morals,  so  long  as  there  is 
no  evidence  that  it  was  broueht'  about  by  fraud 
or  undue  inj9uence  and  that  tne  grantor  was  of  i^ 
Bufficiently  sound  mind  to  dispose  of  his  prop- 
erty. 

An  heir  at  law  has  a  riffht  to  know  what  dis- 
Pjosition  has  been  made  of  the  estate  and  is  jus- 
tified in  filing  a  bill  to  set  aside  deeds  and  trans- 
fers made  by  the  ancestor  where  there  is  good 
reason  to  believe  that  they  were  procured  by 
fraud  or  undue  influence  or  that  he  was  mentally 
incompetent;  esp'^cially  where  the  deeds  have 
been  kept  intentionally  from  complainant's  in- 
spection. 

Costs  of  the  trial  court  may  be  granted  com- 
plainant even  while  denying  relief  in  a  proceed- 
ing to  set  aside  transfers  which  defendant's  con- 
duct had  given  good  reason  to  think  had  been 
fraudulently  procured. 

Hope's  Appeal  June  14,  1882. 

Where  a  will  is  contested  on  the  ground  that 
there  was  a  later  will,  the  existence  of  which 
proponents  deny,  the  proponents  can  hardly  ob- 
ject to  parol  evidence  of  its  contents  on  the 
S round  that  the  alleged  will  itself  is  the  best  evi- 
ence. 

Judgments  cannot  be  reversed  for  errors  that 
have  not  been  excepted  to. 

Evidence  of  declarations  made  b^  a  decedent 
and  tending  to  show  a  change  of  mind  in  regard 
to  the  dispoeal  of  his  property  and  an  actual  al- 
teration therefor  are  admissible,  in  proceedings 
to  contest  his  will,  to  corrobora'te  the  testimony 
of  a  witness  as  to  the  existence  and  contents  of 
a  later  will ;  and  the  rejection  of  such  evidence 
is  irreconcilable  with  the  admission  of  evidence 
offered  by  the  proponents  to  disprove  such  testi- 
mony, and  is  prejudicial  to  the  contestants. 


•♦^^ 


lOvVA. 

{Supreme  OonrtJ) 

Fuller  v.  Lendbum,  Sheriff,  And  Another, 

Adm'r.  April  24,1882. 

nhidgmerU  DeUcr-WUnesB-Where  there  was  testi- 
mony that  a  judgment  debtor  had  been  discharged 
from  liability  on  the  jud^ent  by  assuming  the 
payment  of  certain  promissory  notes  due  by  judg- 


ment creditor,  and  execution  was  issued  pn  such 
judgment  18  years  after  its  rendition,  it  will  be 
assumed,  upon  a  preponderance  of  the  evidence, 
that  the  party  was  discharged  from  the  judg- 
ment. 

Where  a  party  neither  gains  nor  loses  any- 
thing by  the  result  of  a  suit,  he  is  not  disquali- 
fied as  a  witness  on  the  ground  of  interest. 

MINNESOTA. 


{Supreme  OouH,) 

Muus  V.  Muus.    May  5, 1882. 

Husband  and  Wife — Domicile — While  a  hu8t)and 
and  wife  were  domiciled  in  this  state  the  wife 
inherited  property  from  her  father  in  Norway, 
which,  in  form  of  money,  was  transmitted  to 
this  country.  Hddy  that  the  rights  of  the  hus- 
batid  and  wife  in  respect  to  such  property  are  de- 
termined by  the  laws  of  this  state  and  not  by 
those  of  Norway. 

More  than  six  years  after  the  husband  had, 
with  the  knowleage  of  the  wife,  received  such 
money,  she  commenced  action  against  him  for 
an  accounting  and  for  the  recovery  of  the  money. 
It  appeared  that  the  husband  haa  kept,  and  at 
all  times  treated  and  claimed,  the  property  as 
his  owii.  No  other  facts  bein^  shown  by  the 
plaintifi'to  avoid  the  statute  of  limitations,  a  re- 
covery was  correctly  denied.  A  recovery  by  the 
wife  of  other  money  received  by  the  husband  less 
than  six  years  before  action  brought,  sustained. 

ILLINOIS. 


{Stqnreme  O&wrt,) 

James  R.  Lookib  v.  Thb  Mutual  Union  Tblbobaph 
OoMPANT.    Jane  21,  18S2. 

1.  Emineni  Domam^Rights  acquired  by  otmdemnation 
for  telegraph  purposes, — A  telegraph  company,  by  a  jadg- 
ment  oondemnlng  land  for  ita  use  anaer  the  Eminent 
Domain  Act.  does  not  aoqaire  the  fee  to  the  land,  or  the 
right  to  aae  it  for  any  other  purpose  thlin  to  erect  tele- 
graph poles,  and  suspend  wires  upon  them,  and  main- 
tain and  repair  the  same,  and  use  the  structure  for  tele- 
graph purposes.  This,  of  course,  gives  the  oompanv  the 
right  at  all  times,  when  necessary,  to  construct  or  to  re- 
pfur  the  Une,  to  enter  upon  the  strip  condemned,  doing 
as  little  damage  as  possible.  The  company  can  not  cat- 
tiyate  such  strip,  or  take  ezdusiye  possession  of  it,  or 
enjoy  it  for  anv  other  purpose.  The  only  exclusiye 
right  of  occupation  the  company  acquires  is  the  ground 
occupied  by  the  poles  erected  for  telegraph  purposes. 

2.  Sam&-~WioUh  0/ strip  that  may  be  acquired.— The 
statute  does  not  designate  the  width  of  the  strip  of  land 
that  may  be  condemned  for  telegraph  purposes,  but  only 
authorizes  such  companies  to  acquire  such  an  amount  of 
land  as  may  be  necessary;  and  where  only  one  line  of 
poles  is  speciAed  in  the  petition,  and  the  evidence  does 
not  show  that  a  half  a  rod  in  width  is  an  unreasonable 
amount  of  land,  the  Judgment  condemning  that  much 
of  the  land  wiU  be  sustained,  and  will  be  constraed  not 
to  authorize  the  erection  of  but  one  set  of  poles. 


Tub  Chioaoo  Cmr  Railway  Company  v,  Cathakinb 
McMahon.    June  21,  1882. 

1.  JEMdencs— Attempt  to  suppress  evidence  or  tr|/lii€tice 
a  icrttneM.— On  the  trial  of  an  action  on  the  case  brought 
against  a  city  railway  company  to  recover  for  a  personal 
injury,  the  eourt  allowed  a  witness  for  the  plaintiff  to 
testify  th«i  a  clerk  in  the  employ  of  the  defendant  oflbr- 
edhim^W),  either  to  prevent  mm  from  appearing  as  a 
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witness  against  the  company,  or  to  influence  his  evidenoe 
in  Ikvor  of  the  company.  This  was  objec'  ed  as  no  part 
of  the  res  gestae,  Ilda,  that  the  evidence  was  proper 
Uiough  not  a  part  of  the  res  gesUe. 

2.  On  the  trial  of  a  case  it  may  be  shown  that  a  party 
has  destroyed  or  suppressed  material  evidence,  or  lias 
fabricated  such  evidence,  as  it  implies  an  admlraion  that 
he  has  no  right  to  recover,  if  the  case  Is  tried  on  the  evi- 
dence as  it  exists. 

8.  Master  and  Servant — Liab&ity  for  wrongful  ad  of 
servant  in  the  scope  of  his  employment, — when  a  clerk  of 
adty  railwav  company  has  assigned  to  him  the  general 
and  special  duty  ox  looking  for  and  arranging  the  ev- 
idence in  cases  where  the  company  is  sued  by  per- 
sons injured  or  claiming  to  be  injured  by  the  careless- 
ness of  those  intrusted  with  the  management  and  op- 
eration of  its  street  cars,  and  is  empowered  generally 
to  perform  that  duty  without  special  directions,  with 
general  authority  to  use  his  own  judgment  in  the  per- 
formance of  his  duties,  if  he,  in  looking  up  the  evi- 
dence in  the  case,  wrongfully  and  without  authority 
oflTers  money  to  a  witness  to  keep  him  from  testify- 
ing against  the  company,  or  to  innueiice  his  testimony, 
the  company  must  be  held  responsible  for  his  act.  and 
it  is  proper  evidence  against  the  company. 

3.  The  master  is  liable  for,  not  only  the  careless 
and  negligent  acts,  but  also  for  the  willful  and  mali- 
cious acts  of  his  servant  while  acting  within  the  scope 
of  his  duty  or  employment.  This  rule  is  well  recog- 
nized in  this  State. 


#  • » 


CONTRACTS  BY  CORRESPONDENCE. 


With  the  vast  growth  of  the  commercial  inter- 
ests of  the  country  during  the  last  fifty  years  the 
subject  of  contracts  entered  into  by  means  of 
correspondence  has  become  of  very  great  import- 
ance. A  large  number  of  decisions,  many  of 
them  conflicting,  have  accumulated.  The  difii- 
culty  in  these  cases  appears  to  have  grown  out 
of  an  attempt  to  apply  the  old  idea  of  mutual 
assent  necessary  to  a  contract  to  a  new  state  of 
facts,  arising  under  circumstances  entirely  differ- 
ent. It  is  customary  to  say  that  before  there  can 
be  a  contract,  the  minds  of  the  parties  must 
meet  on  some  particular  proposition  with  knowl- 
edge that  they  have  met.  This  is  true  where 
the  parties  are  personally  present,  but  it  can 
be  true  only  in  a  modified  sense  where 
the  parties  are  personally  present,  but  resort 
to  the  mail  as  a  means  of  communication.  Un- 
der such  circumstances  a  strict  and  literal  inter- 
pretation of  the  maxim  is  impossible.  We  have 
attempted  to  reduce  the  law  on  the  subject  to 
three  principal  propositions,  now  so  generally 
acknowledged  that  we  may  call  them  rules  :  (1.) 
As  to  when  the  contract  is  completed.  (2.)  As 
to  the  power  of  recall.  (3.)  As  to  what  consti- 
tutes a  sufficient  acceptance  to  bind  the  parties. 

Rule  1.  When  an  offer  has  been  made,  and  a  let- 
ter of  acceptance  mailed  within  a  reasonable  time  the 
contract  is  complete.  The  adjudications  upon  this 
question  begin  with  the  case  of  Adams  v.  Lind- 
sell,  1  Barn.  &  Aid.,  681,  decided. in  the  court  of 
King's  Bench  in  1818.  The  defendants  were 
dealers  in  wool  at  the  town  of  St.  Ives,  and  the 
plaintiffs  were  woolen  manufacturers  at  Broom- 
grove.  On  the  second  day  of  September,  1817, 
the  defendants  wrote  and  sent  out  the  following 
letter  to  the  plaintiffs:  "We  now  offer  you  eight 
hundred  tods  of  weather  fleeces  of  g(X)d,  fair 
quality  of  our  county  wool,  at  35*  Qd  per  tod,  to 
be  delivered  at  Liecester,  and  to  be  weighed  up 


by  our  agent  in  fourteen  days,  receiving  your 
answer  in  course  of  post."    The  letter,  throaeh 
the     fault     of     the    defendant,    was     misoi- 
rected,  and  did  not  reach  its  destination  until 
September  5,  when  an  answer  accepting  the 
terms  was  dispatched.    This  letter  reached  the 
defendants  September  9.    But  on  the  8th  the 
defendants,  not  having  received  an  answer  on  the 
7th,  as  they  should  have,  ''in  course  of  post," 
had  their  letter  been  properly  directed  (Mactier 
t;.  Frith,  6  Wend,  103,)  sold  the  wool  to  another 
party.    Upon  these  facts  the  defendants  areoed 
that  there  was  no  contract,  a^  there  could  be 
none  until  the  letter  of  acceptance  was  received 
by  them.     As  they  had  received  no  answer  in 
due  course  of  post,  they  had  the  right  to  with- 
draw their  offer.  By  the  sale  of  the  wool  to  other 
Sarties  they  evinced  their  intention  of  with- 
rawing  the  proposition  made  the  plaintiff  be- 
fore they   roceived    the   letter    of    acceptance. 
Hence  there  was  no  simultaneous  concuirence  of 
the  wills  necessary  to  constitute  a  contract.  The 
real  question  to  be  decided  was  whether  the  ac- 
ceptance was  complete  when  the  letter  of  accept- 
ance was  deposited  in  the  post.  In  passing  upon 
this  the  court  said :    ''  If  this  were  not  true,  no 
contract  could  ever  be  completed  by  post.    For 
if  the  defendants  were  not  bound  by  their  offer 
when  accepted  by  the  plaintiff  till  the  answer 
was  received,  then  the  plaintiffs  ought  not  to  be 
bound  till   they   had  received  the  notification 
that  the  defendants  had  received  their  answer, 
and  assented  to  it.      And  so  this  might  go  on  ai 
infinitum.    The  defendants  must  be  considered  in 
law  as  making,  during  every  instant  of  the  time 
their  letter  was  traveling,   the  same   identical 
offer  to  the  plaintiffs ;  and  then  the  contract  is 
completed  by  the  acceptance  of  it  by  the  latter. 
1  Pick,  278.    Then  as  to  the  delay  in  notifying 
the  acceptance,  that  arises  entirely  from  the  mis- 
takes of  the  defendants,  and  it  must  therefore  be 
taken  as  accainst  them." 

Four  years  later,  in  1822,  the  Ca^  of  MeCul- 
lough  V.  The  Eagle  Insurance  Co.,  (1  Pick.,  278), 
came  before  the  Supreme  Judicial  Court  of  Massa- 
chusetts, «and  was  decided  directly  contrary  to 
the  doctrine  of   Adams  v,  Lindsell.    This  case 
grew  out  of  the  following  facts :    On  the  29th 
day  of  December,  1820,^he  plaintiff  wrote  from 
Kennebeck,  Maine,  to  the  defendants  at  Boston, 
asking  for  the  terms  upon  which  they  would  in- 
sure a  certain  brig  and  cargo  from   Martinico  to 
the  United  States.    On  the  first  day  of  January 
the  defendants  replied,  stating  that  they  would 
take  the  risk  at  two  and  one-hali  per  cent.  This 
letter  was  received  and  answered  by  the  plaintiff 
January  3d,  accepting  the  offer.    But  on  the  2nd 
of  Joiuary  the  defendants  dispatched  a  letter  in 
which  they  withdfew  their  ofller,  and  refused  the 
risk  at  any  price.    But  the  letter  of  acceptance 
was  mailed  on  the  3d,  before  the  receipt  of  the 
defendant's  letter  of  revocation. 

{_Concluded  next  toeek.'} 


♦ » » 
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COLUMBUS,  OHIO,      :       :     JULY  27,  1882. 

The  custom  which  .has  so  long  and  so  gener- 
ally prevailed  among  bankers,  of  requiring  the 
payee  or  holders  of  checks  to  endorse  the  same 
before  payment,  seems  to  be  unnecessary,  accord- 
ing to  the  decision  of  Judge  Jones,  of  Cuyahoga 
County,  which  we  publish  elsewhere  in  this 
number.  Checks  payable  to  bearer  are  not  so 
generally  required  to  be  endorsed,  although  some 
banks  demand  even  this ;  but  checks  payable  to 
order,  and  simply  endorsed  by  the  payee  named 
therein,  must  be  further  endorsed  by  the  party 
to  whom  the  payment  is  to  be  made  before  the 
cash  will  be  forthcoming.  The  right  of  the 
banks  to  impose  this  condition  has  been  much 
questioned.  No  adjudication  has  ever  hitherto 
been  made  on  this  subject.  The  question  is  an 
important  one  in  commercial  law,  the  banks  on 
the  one  side  insisting  on  it  as  a  precaution  nec- 
essary in  their  business,  while  customers  in- 
sisted that  it  unduly  and  unnecessarily  infringed 
on  the  commercial  law,  interfered  with  the  nego- 
tiability of  commercial  paper,  gave  improper 
information  as  to  the  person  through  whose 
hands  the  paper  passed,  and  exposed  the  holders 
to  dangers  of  a  suit  in  case  of  a  dishonest  reis- 
sue of  the  check,  a  danger  which  experience  has 
shown  to  be  real  in  case  of  notes  and  bills  of  ex- 
change. Under  these  circumstances  the  suit  re- 
ferred to  was  brought  to  settle  the  question,  and 
it  will  be  found  of  great  interest  to  all  con- 
cerned. 


♦  •  ♦ 


THE  KIDNAPPING  CASE. 


We  have  been  favored  with  a  copy  of  a  Phila- 
delphia paper  containing  a  full  history  of  the 
Kahn  case  from  a  Philadelphia  standpoint,  and 
must  confess  that  they  consider  it  entirely 
proper  to  carry  off  citizens  of  Ohio  with  no 
other  warrant  than  force  and  close  carriages. 
The  statement  is  mainly  an  interview  had  with 
the  attorney  who  planned  the  abduction,  secured 
at  his  own  request,  and  although  it  claims 
the  sanction  of  *'  several  prominent  lawyers''  of 
Philadelphia  foe  the  kidnapping,  and  ^^  all  agreed 
that  not  only  was  it  within  nioH  ethical  profes- 
sional conduct,  but  that  it  was  his  duty,  &c.,  &c."  The 
names  of  these  prominent  lawyers  are  prudently 
withheld. 

We  do  not  care  two  pinsfor  this  man  Kahn,  and 


do  not  in  fact  believe  him  to  be  much  else  than 
a  first-class  scoundrel — ^as  he  either  lied  to  his 
champion  newspaper,  T%e  Enquirer,  upon  his 
return  from  his  enforced  eastern  trip,  or  that  pa- 
per lied  in  giving  an  account  of  his  escape  from 
Philadelphia,  which  we  do  not  believe;  but 
there  is  a  nice  question  of  statute  law  involved 
and  a  fine  point  of  extradition  custom  and  court- 
esy or  duty  which  hinges  upon  his  case,  and 
which  should  be  finally  set  at  rest. 

The  entire  matter  is  properly  presented  in  two 
phases  : 

1st.  The  degree  of  authority  with  which  a 
bail-piece  from  another  state  clothes  the  bail  or 
his  deputies  when  he  comes  into  this  state  to  ap- 
prehend the  principal. 

2nd.  Whether  there  is  any  case  or  instance 
wherein  a  resident  in  this  state  can  be  taken 
away  without  a  requisition  properly  made  upon 
our  chief  executive  and  his  warrant  duly  issued 
upon  the  same. 

After  a  careful  examination  of  the  authorities 
our  conclusion  is  that  a  bail-piece  is  of  no  more 
potency  in  the  arrest  of  a  fugitive  from  justice 
found  in  Ohio  than  a  simple  Justice's  warrant 
issued  in  some  other  state. 

In  states  where  no  statute  exists  defining  the 
modus  operandi  which  must  be  observed  in  secur- 
ing and  surrendering  fugitives  from  justice  from 
other  states,  we  admit  that  both  custom  and  the 
current  of  judicial  law  gives  to  a  bail-piece  a 
wonderful  latitude  and  authority.  But  in  this 
state  the  provisions  of  the  statute  leave  no  loop- 
hole* of  evasion,  and  no  proviso  or  exception 
through  which  a  bail-piece  can  escape  the  neces- 
sity of  strict  compliance  with  that  statute,  or 
upon  which  an  officer  from  another  state  can 
hope  to  arise  above  or  beyond  the  plane  occupied 
by  those  armed  with  requisitions  only.  It  seems 
ridiculous  in  the  extreme  that  a  murderer  escap- 
ing from  Pennsylvania,  red-handed  with  the 
blood  of  his  victim,  can  retreat  behind  the  maj- 
esty of  our  laws  and  be  protected  by  our  governor 
until  a  requisition  can  be  obtained  from  the  6ov^ 
ernor  of  Pennsylvania ;  while  another  in  the 
same  state  who  has  called  his  neighbor  a  liar, 
and  has  had  an  action  of  slander  brought  against 
him  with  damages  at  ten  dollars,  has  given  and 
"jumped  "  bail,  may  be  followed  and  taken  back 
with  a  baiUpiecel 

This  may  be  and  no  doubt  is  true  as  between 
states  where  no  statute  weeds  put  such  incon- 
gruities; but  in  this  state  the  statute  is  plain 
and  clear.    The  conclusion  is  therefore  certain 
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that  the  Eahn  kidnappers  were  opeil  violators 
of  law,  and  as  such  should  be  indicted  and  pun- 
ished. 


♦  • » 


CONTRACTS  BY  CORRESPONDENCE. 


lOcmcluded.'] 

The  plainti&  claimed  that  the  con- 
tract was  complete,  but  Chief  Jus- 
tice Parker,  without  knowledge  of  the 
decision  in  Adams  i^.  Lindsell,  held  otherwise : 
''  It  is  contended  by  the  defendants/'  said  he, 
''that  the  treaty  was  open  until  they  should  have 
received  that  letter,  and  that  in  the  mean  time 
they  had  a  ri^ht  to  withdraw  their  ofier.  We 
adopt  this  opinion  as  the  most  reasonable.  The 
offer  did* not.  bind  the  plaintiff  until  it  was  ac- 
cepted; and  it  could  not  be  accepted  to  the 
knowledge  of  the  defendants,  until  the  letter  an- 
nouncing the  acceptance  was  received,  or  at  most 
until  ^he  regular  time  for  its  arrival  by  mail 
had  elapsed. 

The  confliqt  thus  begun  was  continued  in  1830 
bv  conflicting  decisions  in  two  cases  decided 
almost  simultaneously,  one  in  New  York,  the 
other  in  Scotland.  Tne  New  York  case  was 
Mactier  i^.  Frith.  (6  Wend,  103.)  Mactier  lived  in 
New  York  and  irith  in  St.  Domingo.  Thev 
were  joint  owners  of  a  cargo  of  brandy  whicn 
had  been  shipped  on  their  account  from  France 
to  New  York.  While  the  car^o  was  supposed  to 
be  at  sea,  Frith  wrote  to  Mactier,  proposing  that 
he  (Mactier)  should  take  the  venture  solelv  on 
his  own  account.  This  offer  was  accepted.  After 
the  letter  of  acceptance  was  mailed,  but  before 
its  arrival,  Mactier  died,  and  his  administrator 
claimed  the  property.  The  court,  following  the 
doctrine  of  Adams  v,  Lindsell,  held  that  there 
was  a  complete  contract  before  the  death  of 
Mactier.  The  Scotch  case  (Countess  of  Dnnmore 
V.  Alexander,  9  S.  <{:  D.  190),  referred  to,  intro- 
duced a  slightlv  different  state  of  facts  and  a 
new  element.  Here  an  offer  was  accepted  and 
the  letter  mailed,  but  later  in  the  day  the  ac- 
ceptor, having  changed  his  mind,  a  letter  con- 
taining a  refusal  was  also  mailed.  Both  letters 
went  by  the  same  poet,  and  were  placed  in  the 
hands  of  the  other  party  at  the  same  time.  The 
court  of  sessions  held  that  the  acceptance  was 
nothing  until  it  was  delivered,  and  as  they  w«re 
delivered  at  the  same  time,  they  neutralized 
each  other  and  no  contract  was  made.  Thus  far 
we  find  the  decisions  auite  evenly  divided.  But 
a  little  later  in  Brisfora  v.  Boyd,  (4  Paige  17),  Chan- 
cellor Walworth  held  that  where  the  subject-mat- 
ter of  the  contract  was  burned  after  the  letter  of 
acceptance  was  mailed  and  before  its  delivery, 
the  loss  must  fall  upon  the  acceptor.  In  1846 
we  again  find  the  question  before  the  English 
courts  of  chancery,  in  Potter  v.  Sanders,  (6  Hare  1), 
where  Mactier  v.  Frith  was  approved,  and  Mc- 
Cullough  V,  The  Eagle  Ins.  Co.  dissented  from. 
On  the  other  hand,  in  Averill  v.  Hed^e,  (12 
Conn.  424),  although  the  point  did  not  directly 
arise,  the  court  took  occasion  to  approve  of  the 


doctrine  of  McCuUough  i^.  The  Eagle  Ins.  Ca 
In  1847  the  Supreme  Court  of  Pennsylvania. 
(The  Hamilton  v.  L^^ooming  Ins.  Ca,  15  Barr, 
389),  gave  its  arbiter  in  favor  of  the  doctrine  in 
Adams  i^.  Lindsell,  saying:  ''The  last  case 
upon  the  point  has  overruled  McCulloogh  v.  The 
Eagle  Ins.  Co."    About  the  same  time  the  Sa- 

fireme  Court  of  Oeoreia,  (Levy  v.  Cohens,  4  Ga. 
),  held  that  where  tne  completion  of  a  transac- 
tion depended  upon  the  delivery  of  a  docameni, 
depositing  it  in  the  post  was  sufficient. 

Next  in  order  of  time  we  find  the  important 
case  of  Dunlap  v.  Higgins,  (1  House  of  Lards 
381),  decided  4n  184&  This  was  an  appeal  from 
the  Scotch  Court  of  Sessions  to  the  Hoasa  of 
Lords.    On  January  28th  Dunlap  wrote  to  Hig- 

fins,  offering  in  terms  to  sell  a  lot  of  pig-iron, 
[iggins  received  the  letter  on  the  30tb  of  Jaoa- 
ary,  and  on  the  same  day  wrote  and  poeted  a  let^ 
ter  (rf  acceptance.  This  letter,  by  mistake,  was 
dated  Januarv  81,  and  through  delay  in  the  poai, 
it  was  not  delivered  until  February  1.  In  the 
meantime  Dunlap,  not  hearing  from  Higgins' 
on  the  81st,  maae  other  arranffements  and 
upon  receipt  of  Higgins*  letter  of  acceptance, 
replied  that  it'  was  too  late,  and  there  was 
no  bargain.  Dunlap  thus  virtually  admits 
ted  that  he  was  bound  to  wait  until  indue 
course  of  post  an  answer  could  come.  He 
contended,  nowever,  that  after  having  waited 
until  that  time,  he  was  then  released  from  all 
further  obligation.  Lord  Chancellor  Cottenbam 
thought  otherwise:  **I  cannot  conceive  bow 
any  doubt  can  exist  upon  the  point  If  a 
party  does  all  that  he  can  do,  that  is  all  that  ie 
called  for.  If  there  is  a  usue  of  trade  to  accept 
such  an  offer,  and  to  forward  it  by  means  of  tbe 
post,  and  if  the  party  accepting  the  offer  pnto 
his  letter  into  the  post  on  the  correct  day  fChi- 
cago,  etc.,  R.  R.  Co.  v.  Dane,  48  N.  8.  240.  Ma^ 
tin  V.  Black,  21  Ala.  721.  Hugh  v.  Brown,  19 
N.  J.  111.  Britton  v.  Phelps,  21  How.  (N. 
Y.  Pr.  Ill,)  has  he  not  don0  evervthing 
he  was  bound  to  do?  How  can  he  be  re- 
sponsible for  that  over  which  he  has  no  oontrolf 
Common  sense  tells  us  that  transactions  cannot 
go  on  without  such  a  rule." 

Two  years  later  the  Supreme  Court  of  the 
United  States  reached  thQ  same  oondusion  in 
Taylor  v.  The  Merchant's  Fire  Ins.  Ca,  (9  How- 
ara,  890.)  The  agent  of  an  insurance  company 
in  a  letter  dated  December  2, 1844,  offered  to  in- 
sure Taylor's  dwelling-house  upon  stated  tenna. 
Taylor  did  not  receive  tbe*  letter  until  the  20th, 
it  having  been  misdifected.  Upon  its  receipt 
an  acceptance  was  immediately  mailed.  Tne 
agent  received  this  letter  of  acceptance  on  the 
80th  but  the  building  was  destroved  bv  fire  on 
the  22d.  The  company  claimed  that  there  was 
no  insurance  as  the  property  had  oeased  to  ex- 
ist before  they  had  acquired  knowledp;e  of  the 
acceptance.  The  facts  are  almost  identical  with 
the  Georgia  case  of  Levy  v.  Cohens,  (4  6*-J)» 
and  the  conclusion  reached  was  the  same.  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  the 
court,  said :    '*  On  the  acceptance  of  the  tenni 
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proposed,  transmitted  by  due  course  of  mail  to 
the  company,  the  minds  of  the  parties  have 
met  on  the  subject,  in  the  mode  contemplated 
at  the  time  of  entering  upon  the  negotiation, 
and  the  contract  becomes  complete.  The  party 
to  whom  the  proposal  is  addressed  has  the  right 
to  regard  it  as  intended  as  a  continuing  offer, 
until  it  shall  have  reached  him.  and  shall 
be  in  due  time  accepted  or  rejected.'' 

Thompson  v.  James,  (18  Dunlop  1),  in  its  facts 
very  much  resembles  McCuUougn  i^.  The  Eagle 
Ins.  Co.,  the  defense  beins — 1.  That  a  letter  of 
recall  or  revocation  was  delivered  to  the  plaint- 
iff before  the  letter  of  acceptance  was  delivered 
to  the  defendant.  2.  That  a  letter  of  recall 
was  posted  not  onlv  before  the  letter  of  accept- 
ance was  received,  but  before  it  was  posted.  It 
was  contended  that  under  the  state  ot  facts  this 
could  be  no  contract,  and  an  elaborate  attempt 
was  made  to  support  the  defense.  Thus  the 
whole  question  of  contracts  inter  absenUa  was 
brought  before  the  court,  both  as  to  the  power  of 
revocation  and  as  to  the  time  ^  when  an  a'^cept- 
ance  became  effectual,  and  a  contract  complete. 
The  authorities,  ancient  and  modern,  together 
with  the  dicta  of  the  jurists  and  writers  with 
weighty  names  of  England,  America,  and  conti- 
nental Europe  were  cited  and  discussed.  In 
this,  as  in  nearly  all  the  cases,  we  can  detect  the 
same  underlying  conviction,  that  the  decision 
must  be  more  upon  a  ground  of  convenience  and 
necessitv  than  principle.  Neither  the  meta- 
physical re<}uirements  of  the  civilians  nor  the 
rigid  morality  of  the  later  jurists  are  of  any 
avail  as  against  the  belief  that  *^  no  contract 
could  ever  be  mfdy  proposed  by  letter  if  the  ac- 
ceptance must  arrive  oefore  the  contract  is  com- 
pleted." Upon  this  ground  more  than  upon 
principle,  it  was  held  that  the  posting  of  the 
acceptance  completed  the  contract  and  placed  it 
beyond  the  power  of  either  party  to  retract. 
The  sam^was  hrid  in  Harris's  case,  and  may  be 
considered  as  an  established  rule  of  law. 

RuLB  2.  The  repall  of  an  offer  eeni  by  matt, 
in  order  to  be  of  any  ^ed^  muti  reach  the  party 
to  tohom  ii  ie  addreeaed  befdre  an  acceptance  te 
mailed.  (Story  on  Contracts,  §  498.)  The 
principle  we  have  found  applying  to  an  ac- 
ceptance does  not  apply  to  a  recall.  Something 
more  than  a  merd  posting  of  the  letter  is  re- 

!|uired.  The  two  things  in  their  nature  are  dif- 
erent.  The  one  consists  in  effectually  undoing 
somethine  which  the  party  himself  has  done, 
and  wbicn  binds  him  until  it  is  undone ;  the 
other  consists  in  merely  accepting  a  proposal. 
By  putting  a  letter  in  a  poet-office  the  acceptor 
has  done  all  he  was  invito  or  required  to  do. 
(Wheat  V.  Cross,  31  Md.,  99.)  There  is  a  mani- 
fest difference  in  principle  between  abstaining 
from  and  doing  an  act  wLich  would  be  necessary 
to  be  done  before  you  could  be  held  to  have  com- 
pleted your  act,  and  that  which  consists  in  a  subse- 
quent active  interference  for  the  purpose  of 
undoinp;  or  counteracting  the  legal  consequences 
of  a  thing  you  have  already  done.  Hence  it  is 
necessary  that  a  letter  of  recall  in  order  to  revolve 


the  previous  offer  must  not  only  be  mailed,  but 
also  delivered  to  the  other  party  before  his  ac- 
ceptance has  been  written  and  mailed.  It  has 
been  argued  against  this  that  where  the  party 
makinff  the  offer  has  changed  his  mind  and 
posted  nis  letter  of  recall  before  the  offer  was  ac- 
cepted, the  intention  to  contract  cannot  be  held 
to  continue  until  the  time  of  acceptance,  and 
hence  at  no  moment  of  time  ^  as  tnere  in  idem 
placitum  conaeneue^  aique  contentiey  which  is  said  to 
oe  essential  to  an  action ;  that  the  change  of 
mind  prevented  the  completion  of  the  contract, 
the  same  as  the  death  or  the  insanity  of  the 
offerer.  ( Fid^Thompson  v.  James,  18 Dunlap,  l,ar- 
gument  of  counsel).  But  death  and  insanity  are 
not  acts  of  the  will  and  their  effect  does  not 
rest  upon  a  change  of  purpose.  They  intercept 
but  do  not  revoke  the  transaction.  The  offer  is 
considered  as  continuing  with  the  letter  until 
thQ  time  of  its  acceptance.  The  death  or  insan- 
ity of  the  party  destroys  the  will  altogether,  and 
there  plainly  can  be  no  contract.  Revocation  is 
an  act  of  the  offerer.  Having  communicated 
his  offer  to  the  other  party,  the  offeree  is  entitled 
to  regard  that  purpose  as  unchanged  until  the 
change  is  communicated  to  him.  (Rutledge  v. 
Grant,  4  Bing,  653.  Franklin  v.  Hobard,  26  Vt., 
452.  Beck  with  v.  Cheever,  21  N.  H.,  41.  Barton 
V.  Shotwell,  13  Cush,  271.  Eskridge  v.  Glover,  6 
Sted.  d:  Pact.,  464.    Honeyman  v.  Maryatt,  21 

Bea.,  41.    D v,  Clevans,  9  Shaw  &  Dunt., 

190.  In  Dickinson  v.  Dodds,  2  Ch.  D.,  463,  it 
was  held  that  if  the  one  who  has  made  the  offer 
disposes  of  the  thing  to  which  it  relates,  this  is  a 
witndrawal,  although  he  does  not  expressly 
notify  the  other  party.  It  is  enough  that  the 
latter  knows  the  fact).  He  has  acquired  a  ri|;ht 
which  he  will  retain  until  it  is  actually  with- 
drawn from  him  by  a  communication  to  that  ef- 
fect. Communicating  a  chanee  of  mind  to  a 
third  party,  or  recording  it  in  a  formal  writing,  as 
a  notarial  instrument  is  of  no  avail  as  against  the 
acceptor.  In  these  cases  a  binding  contract  may 
be  made  without  that  conaeneue  or  concureea  which 
a  literal  reading  of  the  maxim  would  require. 
(LfOrd  Hory  in  Thompson  v.  James.^  The  prin- 
ciple is  clearly  stated  by  the  late  president  in 
Thompson  v.  James:  ^'1  hold  that  a  simple,  un- 
conditional offer  may  be  recalled  at  any  time  be- 
fore acceptance^  and  that  it  may  be  eo  recalled 
by  a  letter  transmitted  ^  x>06t;  out  I  hold  that 
the  mere  posting  of  a  letter  of  recall  does  not 
make  that  letter  effe^stual  as  a  recall  so  as  from 
the  moment  of  posting  to  prevent  the  completion 
of  the  contract  by  acceptance.  An  ofler  is 
nothing  until  it  is  communicated  to  the  party  to 
whom  it  is  made,  and  who  is  to  decide  whetner 
he  will  or  will  not  accept  the  offer.  (McEinley 
V.  Watkins,  13  111.,  149.  Esmay  v.  Gtowen,  18 
111.,  483.  Brown  v.  Rise,  29  Mo.,  322.  Tuttle  v. 
Love,  7  John.,  470.  Bruce  v.  Pearson,  3  John., 
470.  Tucher  v.  Wood,  12  John.,  190.  Shupe  v. 
Galbraith,  32  Pa.  St.,  10;  Eleason  v.  Henshaw,  4 
Wheaton,  225).  In  like  manner  I  tbink  the  re- 
call or  withdrawal  of  an  offer  that  has  been  com- 
municated, or  may  be  assumed  to  have  been 
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communicated  to  the  party  holding  the  offer.  A  n 
offer,  pure  and  unconditional,  puts  it  in  the 
power  of  the  party  to  whom  it  is  addressed  to 
accept  the  offer  until  by  the  lapse  of  a  reastma- 
ble  time,  he  has  lost  the  right,  or  until  the  party 
who  has  made  the  offer  gives  notice — that  is, 
makes  it  known  that  he  withdraws  it.  The  pur- 
pose of  the  recall  is  to  prevent  the  party  to  whom 
the  oflfer  was  made  from  acting  upon  the  ofier  by 
aoceptinj;  it.  This  necessarily  implies  precom- 
munication  to  the  party  who  is  to  be  so  pre- 
vented." (Ware.  J.,  The  Palo  Alto,  Davies,  343. 
Vide  Mvers  v.  Smith,  40  Barb.,  614  Frith  v.  Law- 
rence, 1  Paige  (N.Y.),  434.  Hamilton  v.  Lycom- 
ing Ins.  Co..  6  Pa.  St.,  339.  Wheat  v.  Cross,  31 
Md.,  99.  Clark  v.  Dale,  20  Barb.  (N.Y.),  42.  1 
Parsons  on  Contracts,  483.  Benjamin  on  Sales, 
33  and  60). 

In  Byrne  v.  Seinhoven,  5  C.  P.,  Div.  344,  de- 
cided in  1880,  an  ofier  Was  sent  on  the  1st  of 
October  and  received  on  the  11th.  An  accept- 
ance was  immediately  sent  by  telegram,  and 
afterward  by  letter,  tt  was  held  that  the  con- 
tract was  complete  and  binding  on  both  parties 
from  the  time  the  acceptance  was  sent  by  tele- 
gram, and  that  a  letter  of  withdrawal  posted  by 
the  offerer  on  the  8th,  but  which  was  hot  re- 
ceived by  the  offeree  until  the  20th  was  of  no 
effect. 

RuLB  3.  An  acoeptancey  in  order  to  complete  a 
eontractj  mud  be  unoondiHonal  and  in  aceordanee 
with  the  terms  of  the  offer. 

This  proposition  is  supported  by  an  un- 
broken line  of  decisions.  The  difficulty  in  all 
the  cases  is  to  determine  whether  certain  letters 
form  a  contract.   An  early  case  of  this  kind  was 

Bliason  v.  Henshaw,  ( ,  4  Wheaton  226), 

which  was  decided  on  the  following  facts:  A 
wrote  to  B  offering  to  purchase  three  hundred 
barrels  of  flour,  to  be  delivered  at  Georgetown  by 
the  first  water,  stating  the  price  he  would  pay, 
and  requested  an  answer  to  oe  sent  by  the  return 
of  the  wagon  by  which  the  tetter  was  sent.  The  wagon 
was  at  the  time  in  the  service  of  B.,  and  was 
used  by  him  in  carrying  flour  from  his  mills  to 
Harpers  Ferry,  near  which  place  A  then  was. 
The  offer  was  accepted  in  a  letter  sent  to  George- 
town by  the  first  mail,  and  was  received  by  A  at 
that  place,  but  no  answer  was  ever  sent  to  Har- 
per's Ferry.  This  offer  was  certainly  accepted 
unconditionally,  but  not  quite  in  the  terms  of 
the  offer.  The  answer  was  9ent  to  Georgetown 
by  mail  instead  of  to  Harper's  Ferry  by  the 
wagon.  The  effect  was  the  same  as  A  received 
the  letter.  The  court  held  that  there  was  not  a 
contract.  ''  It  is  an  undeniable  principle  of  the 
law  of  contracts,"  said  Mr.  Justice  Washington, 
"  that  an  offer  of  a  bargain  by  one  person  to  an- 
other, imposes  no  obligation  upon  the  former 
until  it  is  accepted  by  the  latter,  according  to 
the  terms  in  which  the  offer  was  made.  (Beard- 
ley  V.  Davis,  52  Barb.,  159.  Crook  v.  Cowan,  64  N. 
C,  743.)  ^  ' 

Any  qualifications  of,  or  departure  from,  the 
terms  invalidates  the  offer — an  acceptance  com- 
municated to  a  place  different  from  that  pointed 


out,  by  the  plaintiffs,  imposes  no  obligati^ 
binding  upon  them."  Bethel  v.  Hawkins,  21  La. 
Ann.  620. 

In  Hatland  v.  E]^re  2  Sim.  &  Stuart,  194,  The 
Vice-chancellor  said:  ^'In  order  to  constitute  an 
agreement  by  letter,  the  answer  to  the  written 
proposal  must  be  a  simple  acceptance  of  the  terms 

Sroposed,  without  the  introduction  of  a  new  and 
ifferent  term.  The  defendant  proposes  to  give 
the  sum  mentioned  in  the  letter  for  the  lease  dT 
the  house,  by  which  this  is  to  be  understood  to 
mean,  the  lease  which  the  plaintiff  had,  or  was 
entitled  to  claim,  from  Mr.  JBarton  (his  leasor  for 
a  long  term  of  years).  The  plaintiff  in  his  an- 
swer does  not  consent  to  assign  the  lease  from 
Mr.  Barton  on  the  terms  proposed ;  but  offers  to 
grant  an  underlease  on  the  same  terms  and 
clauses  as  the  lease  he  holds  from  Mr.  Barton. 
But  the  grant  of  an  underlease  is  not  the  same 
thing  as  the  assignment  of  an  orginal  lease;  and 
the  plaintifi^s  letter  is  not,  therefore,  an  accept- 
ance of  the  defendant's  proposal,  but  introduces 
into  the  proposal  a  new  ana  different  term." 

1.  Faeta  not  constituting  a  contract — A,  who  was 
proposing  to  enter  into  the  employ  of  B  as  sales- 
man«  wrote  to  B  statine  in  detail  the  terms  upon 
which  he  would  be  wiliing  to  contract.  B  ans- 
wered in  the  following  letter:  "Yours  of  yester- 
day embodies  the  sumtanoe  of  our  conversation. 
If  you  can  define  some  of  the  terms  a  little  dearer 
it  might  prevent  mistakes,  but  I  think  we  are 
quite  agreed  on  all  *  we  shall,  therefore,  expect 

iron  on  Monday."  The  last  sentence  oertamlr 
ooks  like  an  acceptance,  and,  doubtless,  8a<^ 
was  B's  intention  at  the  time.  But  it  was  held 
not  to  be  a  contract.  Appleby  v.  Johnson,  L.  B., 
9  C.  P.  168. 

A  wrote  to  B  offering  to  take  twenty  guineas 
for  a  certain  mare.  B  wrote  in  answer,  "  I  will 
take  the  mare  at  twenty  guineas,  of  course  war- 
ranted^ therefore  turn  her  out  as  my  mare.  Meet 
me  at  West  Wycombe  and  I  will  pay  at  once." 
B  failed  to  be  on  hand  with  the  nnone^  at  this 
and  two  other  appointments.  He  again  wrote, 
'^  of  course  I  mean  to  have  the  mare.  My  son 
will  be  at  the  West  End  on  Mondav  and  pay  yon 
for  her.  Say  in  the  receipt  sounds  and  quiet  m 
AameM."  As  answer  to  this  A  wrote,  "I  will 
send  the  mare  as  desired,  she  is  warranted  sound, 
a/nd  quiet  in  dovhle  hamess.^^  After  a  few  days  B 
returned  the  mare .  as  being  unsound :  Eddy 
That  there  was  no  contract.  Jordon  v.  Horbon,4 
M.  4  W.  166. 

consignments  at  that  point  A  dl^Co.  madean  a^ 
go.  B  was  their  agent  at  Quincy.  To  secure 
A  &  Co.  were  commission  merchants  in  Chica- 
go rangement  with  the  bank  by  which  the  bank 
was  to  cash  B's  drafts  on  them.  Thus  matten 
continued  until  some  difficulty  arose  when  A.  k 
Co.  sent  the  following  letter  to  the  bank: 
'*  Change,  January  16,  1876.  Hereafter  we  will 
pay  no  drafts  only  on  actual  consignments.  We 
cannot  advance  money  a  week  in  advance  of 
shipment.  The  stock  must  be  in  transit  so  as 
to  meet  drafts  same  day,  or  the  day  after  jpi«- 
sented  to  us.    This  letter  will  cancel  all  piftti<Htt 
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arrangements  of  letters  of  credit  to  B.  .Please 
acknowledge  receipt  of  this.^'  In  reply  the 
bank  wrote:  *'Quincy,  Jan.  17,  1876.  Your 
favor  of  the  16th  received.  We  have  never 
knowingly  advanced  any  money  to  B  on  stock  to 
come  in.  Have  always  supposed  it  was  in  tran- 
sit. Have  always  tasen  his  word.  After  this 
we  will  require  ship'g  bill."  This  closed  the 
correspondence.  Soon  after  the  business  of  the 
firm  of  A  &  Co.  passed  into  the  hands  of  two 
clerks  who  knew  of  the  correspondence,  but  was 
still  conducted  under  the  old  name,  and  the  bank 
had  no  knowledge  of  the  change.  (Barnes  v.  Bar- 
ron, 61  N.  S.  39.  Taylor  v.  Wetmore,  10  Ohio, 
490.  Hunt  V.  Smith,  17  Wend.,  179.)  B  finally 
decamped  with  the  proceeds  of  a  number  of 
drafts,  when  it  became  important  to  a&certain 
whether  the  letter  of  the  bank  amounted  to  an 
acceptance.  In  order  to  see  what  these  letters 
contain,  note  the  following  abstract:  The  orig- 
inal letter  states:  1.  In  the  future  they  will 
pay  drafts  only  upon  actual  consignments  of 
stock.  2.  They  would  not  pay  money  a  week 
in  advance  of  the  shipments.  3.  That  the  stock 
must  be  in  transit.  4.  That  the  letter  was  to 
cancel  all  previous  letters  of  credit  to  B.  5. 
Thev  ask  an  acknowledgment  of  the  receipt  of 
the  letter.  This  was  explicit  enough.  In  replv 
the  bank  stated :  1.  Tne  letter  was  received. 
2.  Contents  were  noted..  3.  That  the  bank 
had  not  knowingly  advanced  money  to  B  on 
stock  to  come  in.  4.  That  they  had  always 
taken  B's  word.  5.  That  in  the  future  they 
would  require  "ship'g  bills"  meaning  bills  of 
lading.  Upon  this  stote  of  facts  the  Supreme 
Court  held  that  there  was  no  contract,  as  the 
bank  intended  to  require  the  "ship'g  bills  "for 
its  own  protection  and  not  for  the  protection  of 
A  A  Co.  National  Bank  v.  Hall,  t  lOl  U.  S.,  43. 

By  the  will  of  A,  his  brother  was  appointed 
executor  and  named  as  the  legatee  in  the  will 
after  the  payment  of  all  debts.  Letters  testar 
mentary  were  granted  to  B  who  gave  bond  with 
his  two  partners  as  sureties.  B  loaned  S5.000  of  his 
brother's  estate  to  the  firm  of  which  he  was  a 
member  and  the  firm  subsequently  failed.  B 
was  removed  from  his  trust  as  executor  and  C 
appointed  in  hip  stead.  C.  under  the  authority 
of  the  court,  compromised  with  and  released  d 
as  a  debtor  of  the  estate.  The  estate  was  repre- 
sented as  insolvent  and  commissioners  were  ap- 
pointed to  settle  it.  D,  a  creditor  of  the  estate, 
whose  claim  remained  unpaid,  addressed  a  letter 
to  B  respecting  it.  B  in  his  reply,  after  setting 
forth  in  detail  the  condition  of  the  estate,  said: 

"  And  now  if  I  should  have  the  ability,  it  will 
be  the  first  act  I  shall  perform  to  place  in  their 
(his  creditors)  hands  the  amount  which  was  lost 
by  the  firm  of  B  &  Co.,  which  would  have  paid 
to  them  not  far  from  two-thirds  of  their  several 
claims."  D  brought  a  suit  against  B  on  this 
letter,  alleging  a  promise  by  B  to  pay  D's  claim 
against  the  eirtate,  and  it  was  hela  that  the  ac- 
tion could  not  be  maintained.  Tucker  v. 
Houghton,  9  Cush.,  350. 

A  (October  20, 1862)  wrote:  "What  will  you 


sell  me  450  kegs  of  nails  for,  delivered  at  Bangor 
in  the  course  of  a  month,  cash  down  ?  " 

B(October  23,  1862)  wrote:  "We  will  sell  you 
450  kegs  Qommon  assorted  nails,  delivered  on  the 
dock  at  Bangor,  at  $3.62  per  keg  of  100  pounds 
each,  cash." 

A  (October  27, 1862)  wrote  in  reply:  "Nails 
have  advanced  so  much  I  am  almost  afraid  to 
buv:but  you  will  send  me  as  soon  as  possible 
303  kegs  and  I  will  send  you  a  check  on  Ex- 
change Bank,  Boston." 

A  (November  11, 1862)  again'wrote :  "  Not  hav- 
ing heard  whether  yfii  have  shipped  the  nails 
ordered,  I  thought  I  would  write  you  as  we  shall 
have  but  a  few  weeks  more  of  navigation." 

B  (November  14,  1862)  replied:  "It  will  not 
be  possible  for  us  to  get  out  the  nails  you  have 
ordered,  this  month,  as  previous  orders  must 
take  precedence.  It  is  next  to  impossible  for  us 
to  get  out  nails  enough  to  supply  our  back  or- 
ders, and  we  thought  it  bent  to  write  you,  as 
navigation  may  be  closed  too  soon  (of  us  to  for- 
ward them  this  fall.  We  will,  however,  do  our 
best  to  satisfy  all  our  customers,  and  your  order 
shall  receive  attention  when  we  get  to  it."  The 
only  variance  between  the  offer  and  the  accept- 
ance was  in  the  number  of  kegs.  This  was  suf- 
ficient to  show  that  the  minds  of  the  parties  did 
not  meet.  Jennes  v.  Mt.  Hope  Iron  Co.,  53  Me., 
20. 

2.  Immaterial  aUeration. — Where  the  variation 
between  the  acceptance  and  the  offer  is  in  regard 
to  an  immaterial  matter,  and  will  not  introduce 
a  new  term  into  the  agreement,  it  will  not  affect 
the  contract.  As  for  example,  where  a  proposal 
by  a  purchaser  to  take  the  remainder  ot  a  lease 
was  announced  h^  a  letter  which,  after  acceed- 
ing  to  the  proposition,  added :  "  we  hope  to  give 
you  possession  by  next  half  quarter  day."  Cline 
v.  Beaumont,  1  De.  G.  &  S.,  397.  So  where  an 
intended  purchaser  of  property  having  made  an 
offer  for  it,  received  an  answer  accepting  the 
offer,  and  signifying  a  time  for  signing  the  con- 
tract. The  purchaser's  ^agent  not  having  at- 
tended within  the  time  mentioned,  •  the  vendor 
refused  to  complete  the  transaction.  Naming  a 
time  for  signing  did  not  constitute  a  condition 
of  acceptance,  and  hence  the  contract  wias  com- 
pleted. Bonnawell  v.  Jenkins,  38  L.  R.  (N.  S.), 
581.  If  the  letters  form  in  themselves  a  com- 
plete contract,  they  will  take  effect  at  once,  not- 
withstanding a  statement  in  the  acceptance 
that  a  formal  contract  is  to  be  drawn. 

3.  Migunderslanding  of  the  offer. — Where  there 
is  a  misunderstanding  of  the  terms  of  the  letter, 
as  where  there  is  an  unconditional  acceptance 
with  an  understanding  different  from  tnat  of 
the  offer,  in  regard  to  a  thing,  or  part  material, 
there  is  a  lack  of  the  requisite  mutuality  of 
assent  and  no  contract  is  made.  There  is 
merely  a  negotiation  resulting  in  a  failure  to 
agree.  Abbott,  C.  J.  Phillips  v.  BristoUi,  2  B.  & 
C.,  611,  left  it  to  the  jury  to  find  whether  such 
a  misunderstanding  actually  occurred,  "as  a  test 
of  the  existence  of  the  contract."  "Conceding," 
said  Swayne,  J.  Ultey  v.  Donalson,  94  U.  S.,  49. 
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^*that  both  parties  have  acted  in  good  faith,  it  is 
clear  that  there  was  a  misunderstanding  be- 
tween them  as  to  the  meaning  and  efifcct  of  the 
letter,  and  that  the  plaintiffs  never  understood 
and  agreed  tjp  it  as  it  is  now  interpreted  and  in- 
sisted upon  by  the  defendants.  The  oggregaiis 
mentiufh,  resquisite  to  give  that  interpretation 
effect  was,  therefore,  wanting." — WcMcm  JiiriMt. 

CuAs.  B.  Elliott. 


CHECK— HOLDER    OP— NEED     NOT    EN- 
DORSE. 


A.  L.  McCuRDY  V.  The  Society  for  Savings. 


pa 
for 


In  Court  of  Common  Pleas,  Cuyahoga  County, 
Ohio. 

J0NB8«  J. 

In  this  case  suit  is  brought  by  the  plaintiff, 
A.  L.  McCurdy,  against  the  Society  for  Savings 
on  a  check  drawn  by  it  on  the  National  City 
Bank  of  Cleveland  for  the  sum  of  $2,000  in  favor 
of  Killian  Slosser  or  order,  and  duly  endorsed  in 
blank  by  him.  This  check  was  duly  presented 
by  an  agent  of  the  holder  for  payment  to  said 
City  Bank,  which  then  and  ihere  had  funds  of 
the  drawer  in  its  hands,  and  the  bank  refused  to 

y  the  same  unless  the  person  who  presented  it 
br  payment  would  endorse  it.  This,  the  holder 
refused  to  do,  and  at  once  caused  the  check  to  be 
protested  for  non-paj^ment,  and  thereupon  the 

Elaintiff  iH^ought  this  suit  against  the  Savings 
lank  as  drawer  of  the  check  to  test  the  question 
involved. 

As  the  holder  of  a  check  has  no  recourse 
against  the  drawer  of  the  same  until  it  has  been 
duly  and  properly  presented  for  payment  to  the 
bank  upon  which  it  is  drawn,  and  by  it  dishon- 
ored, the  question  is  presented,  wai'their  such  a 
refusal  to  pay,  as  amounted  in  law  to  a  dishonor 
of  the  check,  or,  in  other  words,  had  the  bank  a 
right  by  law  or  usage  to  require  the  signature  of 
the  holder  of  such  a  check,  or  his  agent,  on  its 
back  as  a  condition  of  payment?  We  think 
there  can  be  no  room  for  aoubt  that  when  a 
promissory  note,  bill,  or  check  is  drawn  payable 
to  any  named  person  or  order,  and  it  is  endorsed 
in  blank  with  the  genuine  endorsement  of  the 
payee  of  the  bill,  that  the  title  of  the  note,  bill, 
or  check  passes  by  delivery,  it  is  payable  to 
whomsoever  becomes  the  holder  of  it,  that  he 
may  bring  suit  thereon,  that  payment  to  such 
holder  on  such  blank  endorsement  is  authorized, 
and  that  such  payment  will  exonerate  the  bank 
when  made  in  good  faith ;  neither  is  there  any 
good  reason  to  doubt  that  according  to  the  Uw 
merchant,  the  rights  of  the  holder  of  such  a  note, 
bill,  or  check  so  endorsed  in  blank,  by  the  payee, 
is  substantialy  the  same,  so  far  as  the  rignts  of 
the  holder  is  concerned,  as  if  it  had  been  drawn 
payable  to  bearer.  Says  Mr.  Parsons  in  his 
third  volume  on  notes  and  bills,  page  17,  '^such  a 
note  endorsed  in  blank  is  equivalent  to  a  note 
payable   to  bearer."    In    each  case  the  paper 

S asses  bv  delivery,  in  each  case  possession  is  evi- 
e^ce  of  ownership,  and  in  each  the  liability  of 


the  bank  to  pay  does  not  depend  at  all  on  whoii 
the  owner  or  holder  of  it;  its  only  ci>ncern  is  to 
satisfy  itself  that  the  check  is  genuine,  that  the 
signature  of  the  drawer  in  the  one  case,  and  the 
indorser  in  the  other,  is  the  genuine  signatureof 
each.  A  bank  is  ordinarily  presumed  to  know 
the  signatures  of  its  own  customers  and  deposi- 
tors; but  it  will  not  be  seriously  doubted  that 
when  a  check  is  drawn  on  a  bank,  which  is  a 
stranger  to  the  payee  and  his  signature,  that  the 
bank  is  entitled  to  a  reasonable  time  in  which 
to  ascertain  the  genuineness  of  the  endorsement, 
before  paying  a  check  payable  to  his  order;  and, 
indeed,  some  of  the  authorities  seem  to  jostifya 
bank  or  banker  in  calling  on  the  holder  of  such 
a  bill  or  check,  when  it  is  reasonable  to  do  so,  to 
furnish  proof  that  the  endorsement  is  the  genu- 
ine one  of  the  payee;  but  in  this  case  neither  of 
these  things  was  required  or  asked;  there  was  no 
demand  by  the  bank  for  proof  of  the  signature, 
nor  for  a  reasonable  d<*lay  to  satisfv  itself  of  the 
genuineness  of  the  endorsement,  but  there  was 
simply  an  absolute  refusal  to  pay,  unless  the 
person  who  presented  the  check  would  endorse 
it.  That  this  refusal  to  pay  without  such  en- 
dorsement is  not  justified  by  commercial  law,  i^ 
we  think,  perfectly  clear;  it  is  an  attempt  to 
limit  the  negotiability  of  such  paper,  and  to  fix 
terms  and  conditions  for  its  payment  not  war- 
ranted by  the  law  or  by  the  drawer  of  the  check, 
and  to  which  neither  he  nor  the  holder  is 
obliged  to  submit.  The  implicit  contract  of  a 
bank  with  its  customers  is  to  pay  their  checb 
according  to  the  law  merchant. 

In  20th  0.  S.  R.  234  it  is  said  '*  The  duty  of  a 
banker  is  to  pay  the  bills  and  checks  of  his  cos- 
tomers  drawn  payable  to  order  to  the  person  who 
becomes  holder  by  a  genuine  endorsement" 
This  was  afBrmed  in  30th  0.  S.  1.,  and  the  court 
therein  says:  ''We  do  not  think  that  the  right 
of  the  absolute  owner  of  a  fund  to  direct  to  whom 
a  check  drawn  upon  it  shall  be  naid  can  be  ques- 
tioned;" and  it  necessarily  follows  that  any 
person  holding  a  genuine  check  with  a  genuine 
endorsement  of  the  payee,  is  entitled  to  receive 
his  money  thereon  without  becoming  an  en- 
dorser thereof;  and  a  refusal  by  the  bank  to  pay 
without  such  endorsement  is  such  a  dishonor  of 
the  pheck  as  entitles  the  holder  to  bring  suit 
against  the  drawer  thereof,  unless  there  is  some- 
thing in  the  usage  hereinafter  mentioned  to 
modify  the  ancient  law  on  this  subject. 

For  it  was  alleged  in  this  case  on  the  part  of 
the  bank,  and  substantially  proved  in  the  trial, 
that  there  is  now,  and  for  many  years  last  past 
has  been,  a  local  usage  among  banks  and  bank- 
ers, in  all  cases  where  the  genuine  signature  of 
the  payee  endorsing  the  check  is  not  f  nown  to 
the  bank,  to  require  the  person  presenting  it,  if 
not  knowi^,  to  be  identified,  and  to  endorse  it  he- 
fore  paying  the  check  or  bill  to  him; and  it  is 
probable  from  the  evidence  furnished  in  this 
case  that  the  usage  is  broader  even  than  this 
with  many  banks,  requiring  the  endorsement 
whether  the  signature  is  known  or  not.  To 
render  a  usage  of  a  particular  trade  or  bosiiMff 
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or  particular  place  valid  and  binding  on  the 
parties,  it  must  be  certain,  established,  unifonn, 
reaaooable.  and  not  contrary  to  law. 

And  in  harmony  with  these  requirements  we 
think  it  has  been  substantially  settled  by    a 
strong  line  of  decisions,  that  a  focal  or  general 
usa^i  at  a  particular  place,  the  effect  of  which 
is  to  abrogate  or  control  the  settled  general  rules 
of  commercial  law,  is  inadmissible,  to  vary  the 
rights  of  the  parties  to  a  contract.    In  a  recent 
case  in  the  Supreme  Court  of  the  UnitfKl  States, 
10th  Wallace  391,  it  is  said  <>  it  is  well  settled 
that  usage  cannot  be  allowed  to  subvert  the  set- 
tled rules  of  law^  whatever  tends  to  unsettle  the 
law,  and  make  it  different  in  the  different  com- 
munities into  which  the  State  is  divided,  leads 
to  mischievous  consequences,  embarrasses  trade, 
and  is  against  public  policy.    In  Woodruff  vs. 
Merchants    Bank    25th  Wendell,  673,  when  it 
was  sought  to  vary  the  commercial  rule  of  three 
days  grace,  by  proof  of  the  usage  of  the  cit^  of 
New  york.  Judge  Nelson  held  it  inadmissible, 
and  said  ''  the  emct  of  the  proof  of  this  usage,  if 
sanctioned,  would  overturn  the  whole  law  on  the 
subject  of  bills  of  exchange  in  the  city  of  New 
York,"  and  he  added,  'Mr  the  upage  prevailed 
there  it  cannot  be  allowed  to  control  the  settled 
and  acknowledged  law  of  the  State  in  respect  to 
this  description  of  paper." 

This  decisibn  and  one  similar  to  it  in  *'Bowen 
V.  Newell,"  4th  Seldon,  190,  was  expressly  ap- 
proved by  our  own  Supreme  Court  in  "Morrison 
V.  Bailev,"  itk  6th  O^  S.  R.  page  18.  in  which 
Judge  fiartley  says:  "It  is  also  settlea  in  Wood- 
ruff 9.  Merchants  Bank  and  Bowen  v.  Newell 
that  any  supposed  usage  of  banks  in  any  particu- 
lar place  to  regard  drafts  upon  them  payable  at 
a  day  certain  after  date,  as  checks,  and  not  en- 
titled jto  davs  of  grace,  is  inadmissible  to  control 
the  rules  of  law  in  relation  to  such  paper." 

If  the  commercial  law  in  regara  to  days  of 
^race  cannot  be  varied  by  proof  of  such  usage,  is 
it  not  quite  as  clear  that  the  right  of  the  drawer 
of  a  check  to  have  it  paid  according  to  his  order, 
or  the  right  of  a  holder  of  it  to  be  paid  accordins 
to  its  terms  without  any  new  contract  in  regara 
to  its  neffotiability  or  payment,  cannot  be  af- 
fected or  destroyed  by  such  usage?  Neither  do  I 
think  it  is  clear  that  the  usage  is  a  reasonable 
one. 

What  g[ood  reason  is  there  why  a  holder  of  such 
a  note,  bill,  or  a  check  shall  be  required  to  en- 
dorse a  paper  as  a  condition  of  getting  his  monev 
when  he  is  lawfully  entitled  to  it  without  such 
endorsement? 

It  does  not  make  the  person's  endorsement 
genuine  if  it  was  in  fact  forged,  it  does  not  in- 
crease bis  liability  to  the  bank  in  such  a  case: 
it  may  cause  the  holder  who  is  frequently  a  per- 
son who  has  no  actual  interest  in  the  paper,  to 
wit:  an  agent's  attorney,  trustee,  etc.,  to  run  the 
risk  of  a  liability  by  a  fraudulent  or  improper 
reissue  of  the  note  and  bill  with  his  endorsement 
on  it;  neither  can  it  be  fairly  justified  on  the 

S ground  that  the  signature  is  in  ecfect  a  receipt  of 
he  hdderi  that  be  has  had  the  money.    Fifst, 


for  the  reason  that  the  possession  of  the  bill  or 
check  is  evidence  of  its  payment. 

Second.  Because  a  party  having  the  obliga- 
tion of  paying  monev  cannot  insist  on  a  receipt 
as  a  condition  precedent  to  payment.  In  Long- 
worth  V.  Handy,  1st  Disney,  75  Superior  Court 
of  Cincinnati,  neld,  ''it  is  no  excuse  for  the  re- 
fusal of  attorneys  to  pay  over  money  that  his 
client  refuses  to  give  a  receipt  on  settlement;  the 
duty  is  absolute  to  pay  on  demand,  aiTd  the  law 
imposes  no  obligation  on  a  party  receiving 
mone^'  to  give  an  acquitance." 

Third.  If  it  were  reasonable  to  call  for  a  re- 
ceipt in  all  instances,  it  would  not  follow,  that 
there  was  a  right,  to  call  for  a  blank  indorsement. 

I  hold  therefore  that  in  this  case  there  was  a 
dishonor  of  the  check,  and  that  the  drawer 
thereof  is  liable. 

You  may  take  a  judgment  against  the  Savings 
Bank  for  $2,000  and  interest  from  that  time. 

Mix,  Noble  &  White  appeared  for  the  plaintiff. 

I.  E.  Ingersoll  for  the  defendant. 


■♦-♦- 


VIRGINIA  MILITARY  LANDS  IN  OHIO. 


An  Informal  and  Open  Letter  to  Congress. 


CiRCLEviLLE,  Pickaway  Co.  O.July  10th,  1882. 

Referring  to  MieceUaneous  Document  No.  42.  Fbrtj^ 
$eventh  Congress^  First  Session,  House  of  Represenr 
tativesj  June  2M,  1882,  Referred  to  the  OommiUee 
on  the  Judiciary  and  Ordered  to  be  Printed. 

This  paper  con>es  from  the  judiciary  Commit- 
tee, to  whom  was  refef  red  the  Bill  H.  R.,  6123, 
introduced  by  Mr.  James  S.  Robinson,  entitled, 
"A  Bill  in  relation  to  Land  Patents  in  the  Vir- 
ginia Militarv  District  of  Ohio,"  and  for  which 
Mr.  Taylor  of  said  committee  proposes  the  sub- 
stitute. H.  R.,  6520,  referred  to  the  House  Calen- 
dar ana  ordered  to  be  printed  June  16th,  1882, 
with  the  report  submitted  by  Mr.  Taylor,  to  ac- 
company tne  said  bill,  *  pages  59  and  60  of  said 
document. 

This  paper  isH  very  full  statement  of  the  origin 
of  the  titles  of  those  lands,  by  which  it  is  clearly 
shown  that  the  United  States  is  the  mere  trustee 
of  the  legal  estate  in  these  lands  prior  to  the  eme- 
nation  of  the  patent. 

But  many  circumstances  have  conspired  to 
prevent  the  said  officers  and  soldiers,  their  heirs 
and  assigns,  whose  military  warrant,  have  been 
located  in  said  district  from  perfecting  their 
titles,  so  that  it  is  said  many  tracts  are  still 
standing  upon  entry  merely,  ana  upon  entry  and 
survey,  having  never  been  returned  to  the  Gen- 
eral Land  Office  for  patent,  many  perhaps  from 
sheer  dilatoriness  by  the  confident  occupant  and 
locator  or  purchaser  of  the  land,  who  never  con- 
ceived  for  a  moment  that  Congress  had  ever  pre-^ 
sumed  to  limit  the  time  for  perfecting  title,  and, 
in  default,  to  declare  their  entries  and  surveys 
discharged  from  the  satisfaction  of  the  military 
warrants  upon  which  they  were  founded. 

But  now  having  heard  of  the  decisions  by 
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JuHtice  Matthews,  as  Judge  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of 
Ohio,  W.  I).,  August,  1881,  ici  the  case  of  Cham- 
berlain vs.  Marshall  and  others,  pages  3-14,  inclu- 
sive, and  in  the  case  of  Fussell  vs.  Hughes,  and 
same  vd.  Gregg,  pages  15-22,  inclusive,  and  that 
of  the  Commissioner  of  the  General  Land  Ofiice, 
Hon.  N.  C.  McFarland,  denying  a  patent  on  an 
entry  and  survey  on  a  valid  warrant,  pages 
34-39,  inclusive,  and  the  opinion  of  the  Hon. 
Aaron  F.  Perry  furnished  to  the  Trustees  of  the 
Ohio  Agricultural  College,  pages  39-46,  all  in- 
volving the  validity  of  these  locations  and  declar- 
ing them,  under  the  Act  of  Congress  of  March  23d, 
1804,  forfeited  to  the  Government  of  the  United 
States  and  may  be  disposed  of  at  her  pleasure. 

It  is  said  that  there  are  130,000  acres  of  the 
best  land  in  the  Virginia  Military  District  in 
Ohio  falling  within  these  decisions,  worth  per- 
haps with  the  improvements,  $50  per  acre,  and 
of  the  aggregate  value  of  $6,500,000. 

If  those  decisions  are  the  law  of  these  locations, 
then  the  owners  and  occupants  of  them  have  no 
title,  and  a  bill,  in  justice  to  these  too  confiding 
people,  ought  at  once  to  be  introduced  into  Con- 
gress and  made  a  law,  enabling  them  to  perfect 
their  titles  by  patent.  Remember,  it  is  here  de- 
cided, that  the  land  belongs  to  the  United  States, 
and  it  is  conceded  the  statute  of  limitations  does 
not  run  against  the  government.  Neither  the 
bill  here  presented  as  a  substitute,  or  the  bill  of 
Mr.  Robinson  furnishes  any  relief,  nor  gives  to 
the  parties  any  title  whatever  in  these  lands. 

The  bill  proposed  as  a  substitute  tends  to  befog 
what  is  already  bad  enough,  God  knows.  What 
is  wanted  now,  is  a  bill  to  clear  up  and  perfect 
these  titles  and  quiet  them  forever,  and  I  propose 
the  following  as  a  bill  that  will  cover  the  case : 

A  BILL 

To  give  Effect  to  Patents  Heretofore  and  Hereafter  to 
be  Issued  for  Lands  in  the  Virginia  Military  Dis- 
trict of  Ohio,  and  to  Enable  ike  Owners  of  Locations 
to  Complete  their  Surveys  and  have  tnem  Patentedj 

and  Repeal  Parts  of  Certain  Acts  herein  named. 

Be  it  Enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  Assembled,  That  all  patents  hereto- 
fore issued,  and  which  ma^  be  hereafter  issued, 
for  land  in  the  Virginia  Military  District  of  Ohio, 
upon  surveys  legally  made  and  returned  to  the 
office  of  the  principal  surveyor  of  the  said  dis- 
trict for  record,  on  entries  made  on  or  before 
January  1st,  1852.  and  founded  upon  unsatisfied 
Virginia  military  Continental  warrants  are  here- 
by declared  valid,  and  the  legal  title  to  the  land 
designated  in  such  patents  shall  enure  and  be- 
come vested  in  the  grantees  therein  named,  their 
heirs  or  assigns  forever,  whether  such  grantees 
were  dead  or  alive  at  the  time  the  patents  were 
or  may  be  issued.  Any  omission  heretofore  to 
extend  the  time  for  filing  plats,  certificates  and 
•warrants,  or  certified  copies  of  warrants,  at  the 

General  Land  Ofice  to  the  contrary  notwithstand- 
ing. 


S£c.  2.  That  the  ofiicers  and  soldiers  of  the 
Virginia  line  on  continental  establishment,  their 
heirs  or  assigns,  entitled  to  bounty  lands  which 
have  been  entered  on  or  before  January  Ist,  1852, 
within  the  tract  reserved  by  Virginia  between 
the  Little  Miami  and  Scioto  rivers,  for  satisfying 
the  legal  bounties  to  her  officers  and  soldiers 
upon  continental  establishment,  may  survey 
and  complete  the  location  of  the  same  by  return- 
ing them  to  the  office  of  the  principal  surveyor 
of  said  district  for  record,  and  mav  file  their  sur- 
veys  previously  made  as  well  as  those  made  under 
thisact,  with  their  plats,  certificates  a  nd  warrants, 
or  certified  copies  of  warrants,  at  theGeneral  Land 
Office  and  receive  patents  for  the  same. 

Sec.  3.  That  sections  two  and  three  of  the  Act 
of  March  23,  1804,  entitled;  "An  Act  to  ascertain 
the  boundary  of  the  lands  reserved  by  the  state 
of  Virginia,  north-west  of  the  river  Ohio,  for  the 
satisfaction  of  her  officers  and  soldiers  on  contin- 
ental establishment,  and  to  limit  the  period  for 
locating  the  said  lands,"  and  so  much  of  any  Act 
as  Congress  may  have  passed  subsequent  to  said 
Act,  limiting  the  time  for  surveying  locations 
and  returning  survevs,  plats,  certificates  and 
warrents,  or  certifie(f  copies  of  warrants,  to  the 
General  Land  Office  for  patent,  be  and  the  same 
are  hereby  repealed. 

This  bill  willcoverthe  necessity  of  tbecase,and 
have  the  efiect  to  execute  the  trust  confided  to 
the  United  States  by  Virginia,  do  honor  to  Con- 
gress, and  justice  to  the  officers  and  soldiers 
their  heirs  and  assigns,  for  whom  the  land  was 
reserved,  and  who  have  owned,  as  they  thought 
and  have  occupied  these  lands,  some  of  them  for 
a  period  of  three-fourths  of  a  century,  and  never 
suspected  for  a  moment,  until  those  adverse  de- 
cisions, that  they  did  not  own  the  land  on  which 
they  had  spent  the  labors  of  their  youth  and 
lived  to  be  old  men  and  women. 

All  the  doubt  of  the  validity  of  these  locations 
comes  trom  the  decision  of  a  court,  the  opinion 
of  a  lawyer  and  the  Commissioner  of  the  General 
Land  Office,  construing  said  Act  of  Congress  of 
March  23d,  1804,  limiting  the  time  to  three 
years  to  complete  locations,  and  to  five  years  for 
returning  them  to  the  Secretary  of  the  Depart- 
ment of  War  for  patent;  and  declaring  those 
tracts,  the  surveys  whereof  shall  not  have  been 
returned  within  the  time  limited  from  the  date 
of  the  Act,  released  from  the  claim  for  bounty 
land,  as  applying  to  locations  made  under  the 
subsequent  Acts,  extending  the  time  for  making 
locations,  etc.,  nowithstanding  said  Act  of  1804^ 
and  as  coming  into  force  on  the  Ist  day  of  M* 
uary,  1852,  and  releasing  from  the  the  d^xm  for 
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bounty  land  all  those  tracts  the  surveys  whereof 
had  not  been  returned  to  the  General  Land  Office 
at  the  last-named  day  for  patent.  That  those 
tracts  had  therefore  lapsed,  and  had  become  a 
part  of  the  public  domain  of  the  United  States. 

I  pray  you,  not  to  accept  the  bill  of  Mr.  Roliin- 
son,  or  the  substitute  of  Mr.  Taylor,  or  any  other 
bill  befogging  the  claim  of  these  locators,  or  pre- 
suming to  take  from  them  their  claim  and  tnms- 
far  it  to  an  intruder  on  a  presumption  of  A))an- 
donment«  or  sale  founded  on  the  lapse  of  time 
merely,  in  the  absence  of  any  Act  by  which  they 
could  perfect  their  titles  or,  indeed,  withdraw 
their  location  since  May  20,  1826,  (See  U.  S.  L. 
L.,  Vol.  I,  p.  68,  No.  112,  Sec.  3 ;  Taylor  vs.  Myres, 
7th  Wheaton,23)  and  could  not  procure  a  patent 
because  of  the  expiration  of  the  time  set  apart 
for  that  purpose  for  more  than  a  quarter  of  a 
century  without  the  fault  of  the  locator  or  his 
heirs  or  assigns. 

The  said  Bill  of  Robinson  and  the  substitute' 
of  said  Taylor  are  both  in  violation  of  said  trust, 
and   would  disgrace  Congress,  and  do  manifest 
injustice  to  the  Revolutionary  soldier,  his  heirs, 
etc. 

JEREMIAH  HALL, 

AUomeyfw  the  RqntsenUUives  of  AquUla  Narvall  and 
Others  in  interest. 


♦  ♦ » 


CRIMINAL   LAW— THREATS— SELF-DE- 

FENSE. 


KENTUCKY  COURT  OF  APPEALS. 


Alexander  Oder  v.  The  Commonwealth. 


June  22,  1882. 

1.  Mere  threats  famish  no  legal  excuse  for  taking  life, 
even  when  such  threats  are  made  by  the  most  lawless 
character. 

2.  A  person  Is  not  bound  to  wait  until  actually  as- 
saulted, if  he  casually  meets  his  enemy  and  has  reasona- 
ble grounds  to  believe,  and  does  believe,  that  bis  enemy 
has  threatened,  waylaid  and  attempted  violence  to  him. 
uid  is  about,  then  and  there,  to  Ifitlict  en  him  loss  o( 
life  or  great  bodily  harm  ;  but  In  such  case  he  may  law- 
fuUy  use  such  force  as  shall  be  necessary  to  avert  such 
impending  danger. 

"It  is  fiways  a  question  for  a  Jury  to  Judge  of  the 
'easonableneas  of  .the  apprehended  danger,  and  the  un- 
f^gned  belief  of  its  existence  by  the  person  imperiled 

3.  Such  person  may  "carry  arms  openly*'  and  keep  a 
lookout  for  his  enemy,  or  procure  information  of  his 
movements  in  good  iaitb,  ana  alone  for  the  purpose  of 
guarding  himself  from  surprise  or  being  taken  una- 
wares. 

^>  One  person  has  no  right  to  seek  another  for  the  pur- 
V^  of  kiUing  him,  and  cannot  relv  upon  the  law  of 
■•If-defense  to  excuse  his  act,  althougn  he  may  have  be- 
lieved that  be  had.been  threatened,  waylaid  and  assaulted 
by  the  deooaaod,  who  would  at  some  future  time  execute 
w  design  to  kill  him. 


.5.  Kccronl  (^tiiiiiot  i»o  uniendftd  hy  agreenieiit  lietween 
ooiinHcl  for  iij>pollaiit  und  the  ronniion wealth,  that  c*er- 
taiiii  inHtriirtioiiH  rolativo  to  rcHMiiialilndoubt  were  given, 
but  not  cinhnioed  in  tlio  Inll  of  exceptions. 

K.  •SUitciiiisiitH  of  acMruse^I,  explunatory  of  certain 
niovoinoiitH  and  actH  of  liis  wliich  lio  did  Mliortly  before 
tlie  killing,  were  not  ifuiiitetcnt. 

7.  WliercaclH  are  proven  the  Jury  are  the  Jud^esof  their 
meaning  and  olijcvt,  diHcoiiiiected  from  the  explanation 
of  them  hy  the  aclor,  unless  tliey  constitute  part  of  the 
homicide. 

The  appellant,  Alexander  Oder,  and  Voliiey 
Hall  wei'c  brothers-in-law,  and  tlie  evidence 
tends  to  show  that  Hall's  daughter,  Mary,  staid 
with  Oder  some  two  years. 

About  the  time  she  left  his  house  he  told  her 
father  that  he  had  discovered  improper  relations 
between  her  and  a  young  man  who  was  labor- 
ing for  Oder. 

liall  disbelieved  the  statement  and  imputed 
his  daughter's  misfortune  to  Oder  if  any  had  be- 
fallen her. 

He  threatened  to  kill  Oder,  waylaid  him,  as- 
saulted him  with  a  pistol,  and  sought  an  ex-con- 
vict, who  testifies  that  he  offered  him  1500, 
which  he  refused  to  accept,  to  kill  Oder. 

The  threats  and  lying-in-wait  occurred  several 
times,  and  were  communicated  to  Oder,  who 
armed  himself  witli  a  shotgun,  which  he  carried 
about  with  him. 

He  and  a  man  by  the  name  of  Conrad  came 
once  or  twice  to  Cynthiana  together.  Each  time 
Conrad  was  seen  at  the  depot.  And  on  the 
morning  of  Tuesday,  the  Slst  of  May,  1881,  Con- 
rad went  to  the  depot  and  Hall,  who  had  beea  to 
Fayette  County,  got  off*  the  train.  Shortly  after 
the  train  arrived  Oder  went  to  a  livery  stable, 
where  he  had  left  his  horse  and  buggy  and  shot- 
gun, and  got  the  gun.  He  then  proceeded  to  Pike 
street.  Conrad  came  by  the  stable,  went  on  to 
Pike  street  and  went  aown  it  on  the  opposite 
side  from  Oder,  who  came  upon  Hall  in  front  of 
the  postoflice,  asked  him  '4f  he  was  ready,"  and 
while  he  was  turning  and  before  he  got  turned 
around,  at  a  distance  of  fifteen  or  twenty  feet, 
shot  him  through  the  heart,  and  after  he  ^11,  ad- 
vanced a  step  or  two  and  fired  the  other  load  of 
the  gun  into  his  head,  tearing  away  the  skull 
and  leaving  the  brain  exposed. 

Conrad  came  across  tne  street  and  said  to 
Oder:  "Come  on,  you  have  killed  him."  Oder 
immediately  surrendered  himself,  and  was  sub- 
sequently indicted,  and  after  having  been  tried 
once,  wliich  resulted  in  a  hung  jury,  he  was 
again  tried,  convicted  and  sentenced  to  the  peni- 
tentiary for  the  period  of  fifteen  years. 
From  that  sentence  he  prosecutes  this  appeal. 
On  the  trial  the  court  instructed  the  jury,  first 
as  to  murder,  second  as  to  manslaughter,  third 
with  reference  to  the  doubt  as  to  the  degree  of 
the  offense,  and  fourth,  in  this  language  :  '^  If 
the  jury  shall  believe  from  all  the  evidence, 
that  previous  to  the  t.'me  of  killing  of  the  de- 
ceased, Volney  Hall  lav  in  wait  for  the  defend- 
ant, and  menaced  ancl  threatened  to  kill  him 
and  attempted  violence  upon  his  person  with  a 
deadly  weapon,  or  did  any  or  either  of  them, 
then  he  had  the  right  to  consider  the  same  in 
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determining  whether  he  was  in  danger  of  losing 
his  life  or  sufFerins  great  bodily  harm  at  the 
hands  of  Hall  whenever  .with  or  near  him. 
These  alone  will  not  excuse  the  killing,  but  the 
defendant  had  the  rieht  to  bear  arms  openly,^ 
and  when  he  met  the  deceased,  if  from  such  lying 
in  wait,  threats,  menaces  and  attempted  violence, 
if  any,  and  from  the  circumstances  attending 
the  meeting,  or  if  from  the  cireumstances  attencU 
ing  the  meeting  alone,  he  in  good  faith  be- 
lieved, and  had  reasonable  grounds  to  believe, 
that  he  was  there  and  theja  in  danger  of  losing 
his  life  or  of  suffering  great  bodily  harm  at  the 
hands  bf  deceased,  then  he  was  not  obliged  to 
wait  until  he  was  actually  a  saultckl,  but  he  had 
the  right  to  use  such  means  as  were  at  hand 
and  as  were  necessary,  or  apparently  necessary, 
to  protect  himself  from  such  immediate  dan- 
cer, and  if  in  doing  so  he  shot  and  killed 
deceabed,  lie  is  excusable  on  the  ground  of 
self-defence  and  should  be  acquitted,  unless 
the  jury  shall  believe  from  all  the  evi- 
dence, l>evond  a  reasonable  doubt,  that  at  the 
tihie  of  the  killing  the  defendant  sought  de- 
ceased, with  the  intention  and  for  the  purpose 
of  killing  him,  in  which  case  he  is  not  entitled 
to  an  acquittal  on  the  ground  of  self-defense." 

By  the  terms  of  the  instruction  the  appellant 
was  excluded  from  considering  the  menaces,  ly- 
ing in  wait  and  threats  by  Hall,  unless  the  jury 
believed  from  the  evidence,  that  they  actually 
occurred. 

While  this  proof  would  add  weight  to  the 
claim  of  self-defense,  yet  they  are  not  to  be  en- 
tirely cut  out  of  the  defense,  unless  shown'to  the 
jurv  to  have  existed. 

The  appellant  had  the  right  to  consider  the 
threats,  wnich  were  heard  and  communicated  to 
him  by  others,  also  the  waylaying  of  him  by 
Hall,  which,  was  known  to  others,  who  informed 
him  thereof,  whether  he  hear^I  the  threats 
or  had  personal  knowledge  of  bein^  waylaid  bv 
Hall  or  not,  provided  he  in  good  faith  believed, 
and  had  reasonable  grounds  to  believe,  from  the 
circumstances  as  they  appeared  to  him,  that 
Hiill^  had  waylaid  and  tnreatened  him,  but  in 
forming  a  belief,  upon  such  information,  the  ap- 
pellant must  have  acted  at  his  peril  and  with 
the  utmost  |^ood  faith  and  been  tree  from  mak- 
ing such  in&rmation  a  pretext  to  slay  Hall;  and 
the  jury  should  have  been  so  instructed  and  al- 
lowed to  decide.  The  question  is  not  whether 
the  jury  believed  Hall  threatened  and  waylaid 
the  appellant,  but  whether  the  appellant  be- 
lieved, and  had  reasonable  grounds  to  believe, 
he  had  done  so. 

The  maintenance   of  self-defense  in  a  court  of 

t'ustice,  under  such  a  state  of  facts  as  exhibited 
»y  this  record,  requires  upon  the  part  of  the 
court  the  utnfbst  care,  so  that  the  accused  mav 
not  be  deprived  of  its  right,  upon  the  one  hand, 
and  assassination  excused  on  tne  other. 

After  a  careful  review  of  the  authorities  on 
the  subject  we  declare  the  law  to  be  this,  that 
when  a  person  has  been  merely  threatened,  by 


even  tDe  most  lawless  character,  it  famishes  no 
legal  excuse  for  taking  his  life. 

But  when  a  person  nas  been  threatened,  way- 
laid, menaced  and  assaulted  with  a  deadlir 
weapon,  and  he  afterwards  casually  meets  bu 
foe,  if,  from  his  character,  antecedent  conduct 
ana  the  circumstances  of  the  meeting  and  bis 
presence,  he  believes,  and  has  reasonable  grounds 
to  believe,  judging  thereof  for  himself,  but  at 
his  peril,  that  his  foe  is  about  to  inflict  on  him 
loss  of  life,  or  great  bodily  harmt  or  will  then  and 
there  carry  into  execution  his  design  to  kill 
him,  or  do  him  such  harm,  unless  prevented,  be 
is  not  bound  to  wait  until  actually  assaulted,  bat 
he  may  lawfully  use  such  force  as  shall  be^  neces- 
sary to  avert  such  impending  danger,  but  it  is  al- 
ways a  question  for  the  jury  to  judji^e  of  the 
reasonableness  of  the  apprehended  danger,  and 
the  unfeigned  belief  of  its  existence  by  the  per- 
son imperiled  by  it. 

And  in  this  connection,  in  view  of  the  quali- 
fication added  to  the  instruction  quoted,  it  is 
necessary  to  determine  the  rights  of  the  aocosed 
under  an  opposite  tendencv  of  the  evidence 
from  that  contemplated  by  the  aualification. 

It  tiaust  be  accorded  as  a  right,  to  which  sll 
citizens  are  entitled,  that  the  accused  ^^mlj 
leave  his  home  for  the  transaction  of  his  legiti- 
mate business,  qr  for  any  lawful  or  proper  por- 
poto,"  and  while  so  engaged,  having  reasonable 
grounds  to  believe,  ana  in  good  faitn  believing 
that  he  had  been  throatened,  waylaid  and  as> 
saulted  with  a  deadly  weapon,  he  had  the  risht 
to  carry  arms  openly,  and  keep  a  look  oat  for  nis 
enemy,  or  procure  information  of  his  movements 
in  good  faith,  and  alone  for  the  purpose  of  guard- 
ing himself  from  surprise,  or  facing  taken  udsp 
wares,  and  if,  under  such  circumstances,  a  meet- 
ing casually  occurs,  then  the  law  of  aelf-defeiise 
applies  in  the  same  manner,  under  similar  cir- 
cumstances, as  indicated  where  the  meeting  is 
casual,  and  without  precautions  against  surprise, 
further  than  being  armed  for  the  purpose  oi  self- 
protection. 

But  in  no  state  of  case  is  one  person  allowed 
by  law  to  hunt  down,  or  seek  another  for  the 
purpose  of  killing  him,  and  in  pursuance  d 
such  an  intention,  accompanied  by  such  an  act, 
take  his  life ;  hence  if  the  defendant  sought  the 
deceased  with  the  intention  of  killing  nim,  or 
purposely  brought  about  the  meeting  between 
them,  or  made  his  presence  a  mere  pretext  for 
slaviiii^  him,  he  cannot  rely  upon  the  law  of 
self-defence  to  excuse  his  act,  although  be  may 
have  uelieved  that  he  had  been  threatened,  way- 
laid ard  assaulted  by  the  deceased,  who  woald,at 
somn  ^uture  time,  execute  his  design. 

It  will  be  seen  from  this,  view  of  the  law  that 
the  instruction  was  erroneous  in  two  aspects, 
first,  in  making  the  right  of  the  appellant  to 
rely  upon  the  throats  and  waylayine  elf  him  by 
deceased  dependent  on  the  estaUishment  of 
their  existence  to  the  satirfactioh  of  the  jury 
by  the  evidence ;  second,  in  not  informing  A« 
jury  in  connection  with  the  qualification  that  the 
accused  had  the  right  to  keep  a  lookout  fQY  the 
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deceased  or  procure  information  of  his  move- 
pients  for  the  sole  purpose  of  avoiding  a  sur- 
prise. 

It  is  agreed  by  counsel  for  the  appellant  and 
the  commonwealth,  that  certain  instructionn  rel- 
ative to  reasonable  doubt  were  given,  but  not 
embraced  in  the  bill  of  exceptions,  and  that  if 
they  have  the  lawful  right  to  consent  to  the 
amendment  of  the  record,  they  will  freely  do  so. 
We  know  no  law  that  authorizes  the  record  to 
be  amended  in  this  manner.  If  such  a  practice 
were  adopted  in  cases  of  this  character  authority 
of  counsel  might  be  disputed  by  his  imprisoned 
client  after  a  tentive  submission  and  hearing  of 
his  cause  had  proved  disastrous,  and  in  case  of 
bad  faith  upon  the  part  of  counsel  no  protection 
might  be  in  the.  reach  of  the  accused  until  too 
late  to  save  him  from  punishment,  and  thus  em- 
barrassment would  be  the  consequence  of  itc 
adoption. 

The  appellant  objected  to  the  testimony  ad- 
duced by  the  commonwealth  as  to  wiiat  Conrad 
did  in  his  absence. 

The  objection  was  properly  overruled  because 
this  evidence  was  competent  as  tending  to  show 
that  the  appellant  had  an  apportunity  to  know 
that  Hall  had  arrived  and  got  oif  the  train  and 
was  then  in  town.  The  conduct  of  Conrad,  and 
the  motive  and  purpose  he  had  in  going  to  the 
depot,  was  for  the  consideration  of  the  jury. 
whether  he  went  there  of  his  own  volition,  or 
at  appellant's  instance,  either  for  a  lawful  or  un- 
lawful purpose,  should  have  been  left  to  the  jury 
under  proper  instructions,  which  would  have 
allowed  them  an  unqualified  opportunity  of  de- 
termining the  true  nature  and  purpose  of  what 
he  did. 

Appellant's  statement  explanatory  of  certain 
movements  and  acts  of  his,  which  he  did  shortly 
before  the  killing,  were  not  competent,  but  as  a 
new  trial  is  bouiM]  to  be  given  to  him,  we  forbear 
expressing  any  reasons  for  this  view  except  to 
say  thlEkt  where  his  acts  are  proven  the  jury  are 
the  judges  of  their  meaning  and  object  dis- 
connected from  his  explanation  of  them  unless 
they  constitute  part  of  the  homicide,  which  is 
the  main  fact  in  issue. 

Wherefore  the  judgment  is  reversed  and  cause 
remanded,  with  directions  to  fi^rant  appellant  a 
new  trial. 


♦ » ♦ 


SUPREME  COURT  OF  ILLINOIS. 


TAXATION— LICENSE    FEE    ON    DOGS  — 
NOT  A  TAX— POLICE  POWER  OF  THE 

STATE. 


Philip  Cole  et  al.,  v.  John  h  ..l,  Collector. 

May  12,  1882. 
The  license  fee  imposed  on  the  own(*r8  of  dogp,  under 
the  act  of  1H79,  entitled  "An  act  to  inde:iinify  the  owners 
of  sheep  in  cases  of  damage  committed  by  dogs.**  \n  in 
no  sense  a  tax,  and  is  therefore  not  within  the  constitu- 
tional provision  that  all  needful  revenue  shall  be  raised 
by  levyiiiflT  a  tax  by  valuation.  Sucli  fee  is  iinpoHed  un- 
«er  the  pcuice  power,  and  not  under  the  tuxin;r  power 
of  the  State. 


Everything  hurtful  to  the  public  interest  is  subject  Ui 
the  police  power  of  the  State,  and  may  be  brought  within 
restraining  and  prohibiting  influence.  Therefore  the  act 
authorizing  a  license  fee  to  be  imposed  upon  and  col- 
lected of  the  owners  or  keepers  of  dogs  is  not  subject  to 
anv  constitutional  objection. 

The  matter  of  imposing  a  license  feo  apon  the  owners 
or  keepers  of  dogs  is  sufficiently  expressed  in  the  title  of 
the  act  entitled  *'An  act  to  indemnify  the  owners  of 
sheep  in  cases  of  damage  committed  by  dogs.*' 

Scott,  J. 

The  bill  in  this  case  was  brought  by  owners  of 
dogs,  resident  in  the  town  of  Serena,  against  the 
collector  of  taxes  for  the  town,  and  is  to  enjoin 
the  collection  of  a  'license  fee"  of  one  dollar  on 
each  dog  owned  by  complainants,  respectively^, 
and  which  was  imposed  by  the  proper  authori- 
ties under  the  act  of  May  29, 1879,  entitled  "An 
act  to  indemnify  the  owners  of  sheep  in  cases  of 
damage  committed  by  dogs."  It  is  not  ques- 
tioned the  statute  has  been  complied  with  by 
the  proper  authorities  in  charging  the  ''  license 
fee"  upon  complainants  for  dogs  owned  by  them, 
but  the  questions  argued  have  exclusive  refer- 
ence to  the  constitutionality  of  the  act  under 
which  it  is  sought  to  be  imposed. 

The  "license  fee"  imposed  under  the  provis- 
ions of  the  statute  is  in  no  sense  a  tax,  and  is 
not  therefore  within  the  operation  of  section  1, 
art.  9,  of  the  constitution,  which  provides  all 
needful  revenue  shall  be  raised  by  levying  a  tax 
by  valuation,  so  that  every  person  or  corporation 
shall  pay  a  tax  in  proportion  to  his,  her  or  its  prop- 
erty, and  hence  all  questions  as  to  the  value  of 
property  to  be  taxed  are  of  no  consequence  in 
this  case.    It  is  simply  what  it  purports  to  be,  a 
"license  fee,"  and  is  imposed  under  the  police 
power,  and  not  under  the  taxing  power  of  the 
State.    Undoubtedly  "dogs"  are  regarded  as  spe- 
cies of  property  for  some  purposes,  but  owing  to 
their  habits,   which  are  known   to  be  hurtful 
sometimes  to  persons  and  to  some  kinds  of  do- 
mestic animals,  the  keeping  of  them  may  be 
the    subject    of    rec^ulations  provided  by   law. 
Everything  hurtful  to    the  public  interest  is 
subject  to  the  police  power  of  tne  State,  and  may 
be  brought  within  its  restraining  or  prohibitory 
influence,  otherwise  a  public  evil  might  exist, 
with  no  power  to  abate  it.    This  ought  not  to 
be.    It  is  known  that  "dogs"  often  impart  i  most 
fearful  disease  to  persons  injured  by  them,  and 
that  thev  are  oftentimes  destructive  to  domestic 
animals,  such  as  sheep,  and  the  State  may  well 
provide  such  regulations  for  the  keeping  of  them 
as  will  insure  safety,  and  may,  with  a  view  to 
effoctufite  that  purpose,  impose  upon  the  owners 
or  keepers  either  a  license  or  a  penalty.    There 
is  nothing  in  the  constitut'on  that  forbids  it. 

As  to  the  objection  the  matter  of  imposing  a 
"license  fee"  urxm  the  >wners  or  kr'^pers  of  dogs 
is  not  expressed  in  the  title  of  the  act,  a  majority 
of  the  court  are  of  opinion  it  is  sufficiently 
germane  to  the  subiect  expressed  as  to  be  fairly 
embraced  in  it,  and  that  under  the  decision  of 
this  court  in  Johnson  v.  The  People,  83  111.  431, 
answers  the  constitutional  requirements  in  this 
regard. 
It  would  seem  it  can  make  no  difference  what 
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disposition  is  made  of  the  'license  fee"  when 
collected.  By  the  provisions  of  the  act  it  is  ap- 
propriated as  indemnity  to  persons  that  have 
sustained  damage  done  by  dogs,  other  than  their 
own,  tp  sheep,  and  that  would  appear  to  be  in 
the  interest  ot  iustice  and  right.  No  better  dis- 
position could  be  made  of  it. 

The  demdrrer  to  the  bill  was  properly  sus- 
tained, and  the  decree  of  the  circuit  court  will 
be  affirmed. 

Decree  affirmed. 


» • » 


AGREEMENT— SETTLEMENT. 


SUPREME  COURT  OF  MINNESOTA. 


ScHWEiDER  V.  Lang. 


Julv  3, 1882. 

An  Agreement  between  the  maker  and  holder  of  a  note 
not  due,  that  the  former  wiU  pay  and  the  latter  receive  a 
sum  less  than  the  unpaid  amount  called  for  by  the  note  in 
full  aatittf action  of  the  same,  is  valid. 

If  the  maker  duly  offer  to  perform  on  bis  part,  and  the 
payee  refuses  to  perform  on  his  part,  an  action  lies  by 
the  former  for  the  damages  resulting  to  him  from  the 
breach  of  contract  by  the  latter. 

Berry,  J. 

On  September  27,  1881,  defendant,  as  payee, 
holding  plaintiff's  promissory  note  upon  which 
there  was  an  unpaid  balance  of  $1,850,  falling 
due  November  10,  1882,  with  interest  to  accrue, 
they  agreed  as  follow^:  Defendant  agreed  to 
accept  $1,750  in  full  satisfaotion  of  the  balance 
of  principal  and  interest  called  for  by  the  note: 
$150  to  be  paid  by  plaintiff*within  one  week  ana 
$1,600  witnin  two  weeks  from  said  September 
27 ;  the  note  to  be  thereupon  delivered  up  and  a 
mortgage  securing  the  same  cancelled.  Plain- 
tiff* agreed  to  raise  the  $1,750  and  pay  the  same 
to  defendant  as  above  specified.  It  was  sub- 
sequently mutually  agreea  that  defendant  should 
call  upon  plaintiff  at  his  residence,  within  a 
week  irom  September  27th,  to  receive  the  $150 
payment,  plaintiff  to  have  the  same  there  in 
readiness.  Plaintiff  had  and  kept  the  $150  in 
readiness  during  the  week  ;  but  defendant  failed 
to  call  for  it  at  any  time,  and  plaintiff  was  un- 
able to  find  him  during  the  week  mentioned. 
Within  two  weeks  from  September  27th,  plaintiff, 
after  much  expense  and  trouble,  procured  the 
sum  of  $1,600,  and  on  Ocitober  10,  1881,  duly 
tendered  the  sum  of  $1^750  to  the  defendant  in 
fulfilment  of  his  (plaintiff's)  agreement,  and  re- 
quested defendant  to  fulfil  on  his  part.  Defend- 
ant refused  to  receive  the  money  or  to  perform 
his  part  of  the  agreement,  having  on  October 
1st,  without  plaintiff's  knowledge,  sold  and  trans- 
ferred the  note  and  mortgage  to  a  third  party, 
to  whom  plaintiff  became  therebv  bound  to  pay 
the  full  unpaid  amount  called  for  by  the  note. 

Plaintiff  orings  this  action  for  damages  for 
breach  of  contract.  The  agreement  between  Jthe 
parties  was  not  for  the  sale  of  the  note  and  mort- 
gage, but  one  by  which  the  maker  of  these  instru- 
ments was  to  be  discharged  from  liability  thereon 


by  the  payee.  The  agre^ment  is,  therefore,  not 
within  the  statute  of  frauds,  so  as  to  be  reauiied 
to  be  in  writing.  The  agreement  is  wnatis 
known  as  an  accord  executory ;  that  is  to  aav,  it 
is  an  agreement  upon  the  sum  to  be  paid  ana  re- 
ceived at  a  future  dav  in  satisfaction  of  the  note. 
If  the  accord  had  been  executed^  there  woald 
have  been  a  satisfaction  extinguishing  the  note, 
the  case  being  taken  out  of  the  rule  by  which 
payment  of  a  part  is  held  insufficient  to  satisfy 
the  whole  of  a  liquidated  indebtedness  by  the 
fact  the  pavment  was  to  be  made  before  the  in- 
debtedness fell  due.  Sontkenberg  v.  Rieddj  16  Minn« 
83  \Brooks  v.  WhUe,  2  Mete.  283. 

The  case  is,  then,  one  of  a  promise  on  the  part 
of  the  plaintiff  to  do  something  of  advantage  in 
law  to  the  defendant,  and  on  the  part  of  the  de- 
fendant to  do  something  of  advantage  in  law  to 
the  plaintiff— a  case  of  mutual  promises,  one  of 
whicii  if  the  consideration  of  the  other.  The 
agreement  was  valid  and  binding  upon  both 
parties.  The  plaintiff  has  duly  offered  to  perform 
on  his  part.  The  defendant  has  refused  to  accept 
the  proffered  performance,  as  also  to  perform  on 
his  part  at  plaintifi^s  request,  and  has  moreover 
disabled  himself  from  performing  by  disposing 
of  the  note.  The  plantiff  is,  therefore,  in  aooord- 
ance  with  the  general  rule  which  gives  damages 
for  breach  of  contract,  entitled  to  recover  the 
damages  which  have  resulted  to  him  from  this 
breach  by  defendant.  BUUngs  a.  Foncferbfldt,  23 
Barb.  546 ;  ScM  v.  Frank,  53  Barb.  533 ;  K»y  ?. 
Levy,  13  How.  346. 

The  order  overruling  the  demurrer  is  aflBrmed. 


^i<^Cyt  of  ^€0104014^. 


INDIANA. 


(^Supreme  Court) 

Scarce  i^  Oall. 

Promise  far  benefit  of  another — Novation. — ^The  com- 

{>laint  of  appellee  alleged  that  he  had  a  judgment 
ien  on  real  estate  senior  to  a  mortgage  held  by 
appellant ;  that  one  Haveretick  add  the  land 
under  a  mortgage  prior  to  both,  and  that  appel- 
lant purchased  from  the  latter  his  certificate  of 
purchase,  and  in  consideration  of  the  sale  agreed, 
m  writinSf  to  pay  appellee 's  judgment. 

Hdd:  The  contract  could  be  enforced.  A  writ- 
ten promise,  founded  upon  a  new  and  valuable 
consideration,  to  pay  the  debt  of  a  third  person, 
is  valid,  although  there  is  no  release  (tf  the  origi- 
nal debtor.  The  consideration  of  the  promise 
made  to  Haverstick  for  the  benefit  ci  the  appel- 
lee was  the  assi  ;nment  of  the  sheriff's  certifi- 
cate. 
Judgment  affirmed. 


•  • » 
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Qkio  h'aw  Journal* 

COLUMBUS,  OHIO,    :      :     AUGUST  3,  1882. 

A  SOMEWHAT  novel  proceeding  was  heard  last 
week  in  the  Circuit  Court  of  Fairfax  County, 
Va.  John  Johns,  who  is  contesting  the  will  of 
his  father,  the  late  Bishop  Johns,  of  Virginia, 
in  the  Baltimore  courts,  sued  for  an  injunction 
to  restrain  the  circuit  clerk  of  Fairfax  County 
from  furnishing  the  Baltimore  court  with  a 
copy  of  proceedings  showing  that  the  will  was 
properly  probated  in  Virginia.  This  is  certainly 
an  original  method  of  interposing  objections  to 
testimony.  The  decision  upon  the  application 
for  injunction  is  not  announced. 


♦ »» 


THE  AMERICAN  BAR  ASSOCIATION. 


The  Fifth  Annual  meeting  of  the  Association 
will  be  held  at  Saratoga,  August  8th,  9th,  10th, 
and  nth,  iS82. 

The  opening  address  will  be  by  Hon.  Francis 
Kernan,  Vice  President,  acting,  by  request  of 
the  Executive  Committee,  in  the  place  of  Hon. 
Clarkson  N.  Potter,  deceased. 

During  the  sessions  of  the  Association  the  fol- 
lowing papers  will  be  read :  ''The  Doctrine  of 
Punitive  Damages,  and  its  Effect  upon  the 
Ethics  of  the  Profession,"  by  Oustave  Koerner, 
Esq.,  of  Illinois;  "The  Civil  Law,  as  trans- 
planted in  Louisiana,"  by  Thomas  J.  Semmes, 
Esq.,  of  New  Orleans ;  ''The  Laws  governing  the 
Issue  and  Collection  of  Municipal  Bonds,"  by 
J.  B.  Henderson,  Esq.,  of  Missouri ;  and  "Trial 
by  Jury,  its  Defects  and  their  Remedies,"  by 
Isaac  M.  Jordan,  Esq,  of  Ohio. 

The  Annual  Dinner  will  be  given  at  the 
Grand  Union  Hotel,  at  8  o'clock  P.  M.,  on  Fri- 
day, August  nth. 


CONSPIRACY. 


The  Star-Route  cases  may  afford  an  excellent 
opportunity  to  clear  up  some  of  the  fog  which 
encumbers  the  legal  idea  of  conspiracy,  but 
whether  the  opportunity  will  be  improved  re- 
mains to  be  seen.  We  all  know  how  largely 
the  cases  in  England  which  fall  under  this  head 
have  been  colored  by  the  character  of  contests  be- 
tween citizens  and  the  monarchial  government ; 
and  conspiracy  has  come  to  suggest  inevitably 
tomanymindfs  the  idea  not  only  of  acting  in 
concert  in  a  criminal  purpose,  but  also  the  idea 
of  deliberately  and  expressly   concerting  such 


action  by  mooting  and  interchanging  views  in 
advance.  The  popular  notion  of  conspirators 
enters  to  a  considerable  extent  into  the  legal  no- 
tions entertained  in  the  profession;  and  is 
thought  to  imply  a  meeting  of  those  in  the  com- 
bination— ^a  mutual  communication  of  their  pur- 
poses, a  joint  contriving  of  the  means  by  which 
the  purpose  shall  be  carried  out,  and  all  this  un- 
der a  secrecy  indicating  consciousness  of  danger 
and  of  guilt. 

In  truth,  the  legal  doctrine  of  conspiracy  in 
our  law  involves  nothing  more  than  intellig<*nt 
pre-concert  for  the  sake  of  effecting  the  criminal 
purpose.  It  does  not  require  subterranean 
meetings,  nor  dark  lanterns,  ^nor  pass  words, 
nor,  indeed,  any  of  the  incidents  of  express  con- 
fidence, either  as  to  the  result  to  be  attained,  or 
as  to  the  means  to  be  need.  It  is  enough  that 
the  parties  understand  each  other;  that  they  aro 
possessed  of  a  common  purpose,  and  that  each 
IS  sufficientny  conscious  of  the  purpose  of  the  oth- 
01^  to  expect  oo-operation,  and  that  their  action 
is  thus  intelligently  though  it  m<ay  be  silently 
concerted.  If  the  confedorjitcs  are  inexperienc- 
ed in  crime,  they  may  require  actual  meeting, 
common  deliberation,  and  express  concert.  If 
thev  are  old  offenders,  they  may  understand 
eacn  other  with  scarcely  a  word,  and  form  the 
same  common  purpose  of  co-operation  in  the 
same  illegal  purpose,  and  with  the  same  mutual 
reliance,  but  witn  more  interchange  of  express- 
ed intention  than  old  partners  with  cards,  or 
young  people  playing  "hunt  the  slipper."  The 
degree  towhicn  express  interchange  ot  idea  and 
expressed  intention  between  them  will  exist  has 
nothing  to  do  with  the  legal  question  of  conspir- 
acy, although  it  ordinarily  has  much  to  do  with 
success  in  convincing  a  jury  nvith  the  popular 
notions  to  which  we  have  alluded.  The  degree 
of  such  interchange  depends  upon  the  novelty 
of  the  enterprise  and  the  intimacy  of  the  partic- 
ipants. There  are  plenty  of  pals  among  the 
rogues  of  New  York  with  whom  a  wink  or  a  nod 
might  be  all  the  communication  between  the 
two  necessary  to  the  working  up  and  carrying 
into  effect  of  a  conspiracy;  and  ilF,  where  this  was 
all  that  could  be  shown,  it  might  be  impossible 
to  convict,  it  would  not  be  because  the  legal  ele- 
ments of  a  conspiracy  essuiltially  require  any- 
thing more,  but  because  a  charge  of  conspiracy 
is  one  which  in  the  popular  mind  raises  tne  ex- 
pectation of  something  more.  The  characteris- 
tic element  of  conspiracy  is  not  found  in  ever^ 
crime  committed  by  a  combination  of  men,  it  is 
true,  but  on  the  other  hand,  it  is  found  in  many 
crimes  committed  without  previous  inter-com- 
munication of  plot  and  scheme  expressed  in  -lan- 
guage and  in  the  assigning  of  parts.  Whether 
these  are  involved  or  not,  the  real  question  is 
whether  there  was  intelligent  pre-concert  of  ac- 
tion. 

We  do  not  suggest  or  infer  anything  in  the 
present  state  of  the  case  as  to  the  merits  of  the 
controversy  on  trial  at  Washington,  but  the  dis- 
cussion of  the  legal  question  which  is  now  going 
on  is  calculated  to  present  this  aspect  of  the  case 
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and  may  perhaps  admonish  prosecuting  attor- 
neys of  the  peculiar  difficultjr  of  practicality  at- 
tending inaictments  of  this  character. — If,  Y. 
Daily  aegitter. 

LIABILITY    OF     PRINCIPAL    FOR    USU- 
RIOUS LOANS  MADE  BY  AN  AGENT. 


Usury  is  defined  to  bo  '^  The  excess  over  the 
legal  rate  charged  to  a  borrower  for  the  use  of 
money."  (2  K>uv.  L.  Die.  629.,)  Originally 
the  word  was  applied  to  all  interest  reserved 
for  the  use  of  money.  Blackstone  says:  ''A 
capital  distinction  must  therefore  be  made 
between  a  moderate  and  exhorbitant  profit ;  to 
the  former  of  which  we  usually  give  the  name 
of  interest,  to  the  latter,  the  truly  odious  na'me 
of  usury  ^  the  farmer  is  necessary  in  every  civil 
state,  if  it  be  but  to  exclude  the  latter,  which 
ou^ht  never  to  be  tolerated  in  any  well-regulated 
society.  For,  as  the  whole  of  this  matter  is  well 
summed  up  by  Orotious,  'If  the  compensation  by 
law  does  not  exceed  the  proportion  of  the  hazard 
run  or  the  want  felt  by  the  loan,  its  allowance  is 
neither  repugnant  to  the  revealed  nor  the  nat- 
ural law;  but  if  it  exceeds  these  bounds  it  is 
then  oppressive  usury;  and  though  the  munii^i- 
pal  laws  may  give  it  impunity,  they  can  never 
make  it  just.'  ^    (2  BJa.  Comm.  456.  ) 

In  the  third  of  the  twelve  tables  it  is  said : 
''Let  him  who  takes  more  than  one  per  cent,  in- 
terest for  money  be  condemned  to  pay  four  times 
the  sum  lent."  (Coop.  Just.  658.)  In  the  English 
statute  of  12  Anne,  stat.  2,  ch.  16,  it  was  enacted 
that  all  bonds,  contracts,  and  assurances  what- 
soever, made  for  payment  of  any  principal,  or 
money  lent,  whereby  usurious  interest  tascn  or 
received,  shall  be  utterly  void.  A  bill  or  note 
was  held  under  this  statute  to  be  void  for  usurv, 
even  in  the  hands  of  an  innocent  holder.  (Cuth- 
bert  V.  Haley,  8  Term  Rep.  390;  Low  v.  Waller, 
Doug.  735 ;  Ferrall  v.  Shaen,  1  Sauhd.  295 ;  Parr 
V.  Eliason,  1  Bast,  92.)  By  the  statute  58  Geo. 
IIL,  ch.  93,  it  was  enacted  that  all  bills  and  notes 
thereafter  made  upon  usurious  consideration  or 
contract  should  not  be  void  in  the  hands  of  ffn 
endorsee  for  valuable  consideration,  unless  such 
endorsee  had  actual  notice  of  the  usury  before 
paying  the  consideration.  The  statute  of  1787 
of  rfew  York,  for  preventing  usury,  declared  that 
all  bonds,  bills,  notes,  contracts,  and  assurances 
whatsoever,  made  or  taken  upon  an  usurious 
consideration,  shall  be  utterly  void.  It  will  be 
seen  that  this  statute  included  bills  and  notes  by 
name  which  were  not  designated  in  the  statute 
of  Anne,  but  held  by  the  courts  to  be  within  its 
provisions. 

In  1830,  the  Legislature  of  New  York  adopted 
the  English  statute  of  58  Geo.  III.,  above  referred 
to,  and  this  act  continued  in  force  until  1837, 
when  it  was  repealed.  By  this  repeal,  commer- 
cial paper  in  New  York  founded  on  a  usurious 
consideration  was  void,  even  in  the  hands  of  a 
bona  fide  holder.  And  the  party  guilty  of  usury 
seems  to  have  been  liable  to  a  criminal  prosecu- 
tion.   These  facta  must  be  borne  in  mind  in  con- 


sidering the  New  York  cases,  and   those  from 
States  having  similar  statutes. 

In  the  case  of  Meagoe  v.  Simmons,  (1  Moa  t 
M.  121,)  the  action  was  brought  by  the  endonee 
against  the  acceptor  of  a  biU  of  exchange,  for 
£1,000.  The  defense  was,  that  the  bill  had  been 
usuriously  discounted  by  the  plaintiff  throogh 
the  agency  of  one  Coatcs.  It  was  clear,  from  the 
facts,  that  Coatcs,  who  had  procured  the  did- 
count  for  De  Lisle,  the  payee  of  the  bill,  had 
withheld  from  him  £100  by  way  of  premium  for 
procuring  the  discount.  But  it  was  doubtfol 
whether  the  plaintiff  had  retained  any  part  of 
this  sum,  or  whether  he  was  cognizaint  of  the 
agreement  between  Coates  and  De  Lisle  that 
anything  bsvood  legal  discount  had  been  re- 
tained ;  the  defendant  endeavored  to  make  oat 
that  Coates  was  the  agent  of  the  plaintiff^  and 
the  plaintiff  that  he  was  the  agent  of  De  Lisle 
only.  Ijord  Tenterden,  C.  J.,  in  summing  up  to 
the  jury,  said:  "I  give  it  my  opinion  in  point 
of  law,  most  distinctly,  that  if  the  plaintiff 
caused  this  transaction  to  pass  through  the 
hands  of  Coates,  in  order  that  he  might  receive 
from  De  Lisle  the  premium  over  and  above  the 
regular  discouut,  there  is  usury,  and  the  plaintiff 
cannot  recover,  though  he  himself  retained 
nothing  beyond  the  legal  discount.  If  he  has 
engaged,  beyond  the  regular  discount  to  himself, 
for  Coates's  benefit,  that  he  should  receive  the  pay- 
ment, then  the  transaction  is  unlawful,  and  your 
verdict  must  be  for  the  defendant,"  The  jury 
found  for  the  defendant. 

In  Large  v.  Passmore  (5  Serg.  &  R.  51,)  the 
plaintiff  advanced  money  to  the  defendants,  in 
consequence  of  which  he  received  a  mortgage  d 
real  estate  and  a  pledge  of  goods.  He  had,  be- 
sides, undertaken  to  procure  a  discount  for  the 
defendants  of  $60,000,  in  notes  of  Edwaid 
Thomson.  For  these  considerations  it  was 
agreed  that  John  Large  was  to  have  a  commis- 
sion of  two  and  a  half  per  cent,  on  all  property 
placed  by  the  defendants  in  his  hands,  as  well 
as  upon  Mr.  Thomson's  notes  of  $(JO,000,  leaving 
out  the  amount  of  $37,000  if  the  same  was  paid 
when  it  became  due.  The  court  say :  '*  Wnero 
money  has  been  loaned,  it  is  so  easy  to  cloak 
usurious  interest  under  the  name  of  commission 
that  the  law  contemplates  it  with  a  jealous  eye. 
In  the  case  of  French  v.  Baron  (2  Atk.  120,) 
there  was  a  private  agreement  between  mortr 
gagor  and  mortgagee,  that  the  latter  should  hare 
'commission  for  his  trouble  in  receiving  the  rents 
and  profits.'  This  might  not  be  usury,  strictly 
speasing,  but  I^ord  Hardwicke  refused  to  allow 
the  mortgagee  any  more  than  his  principal  and 
interest."  The  commission  on  the  notes  was  not 
allowed. 

In  Grubb  v.  Brooke,  et  al.,  (47  Pa.  St  485,) 
three  judgments  had  been  obtained  against  the 
defendants,  amounting  to  the  sum  of  $30,000, on 
which  executions  were  issued,  and  their  prop- 
erty, an  ore  bank  on  Chestnut  Hill,  advertised 
to  b3  sold.  A  proposition  was  made  to  the  par- 
ties, by  the  firm  of  Brooke  &  Coates,  to  the  effect 
that  (hey  would  advance  a  pertain  sum  ia  ooal, 
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and  give  their  notes  and  acceptances  for  the  bal- 
ance of  the  indebtedness;  ana  when  the  amount 
due  on  the  judgments  was  fully  paid,  they  were 
to  be  assigned  to  them  and  held  for  their  use. 
On  the  part  of  the  defendants  it  was  agreed 
that  they  would  consign  iron  to  the  plaintiffis  to 
sell  on  commission,  to  enable  them  to  meet  these 
notes  and  acceptances  as  they  came  due.  .  The 
judgments  were  all  paid  and  assigned  to  Brooke 
&  Coates,  but  as  the  quantity  of  iron  was  not 
furnished,  they  sued  out  executions  to  collect  the 
balance  claimed  to  be  due  them.  Brooke  & 
Coates  had  rendered  to  Orubb  &  Company  pe- 
riodical accounts  charging  them  with  interest 
on  the  balances  due  them,  with  an  additional  ^ 
two  and  a  half  per  cent,  as  commission,  on  ad- 
vances, according  to  the  alleged  custom  and 
agreement  of  the  parties.  The  court  say  :  (47 
Pa.  St.  488,)  "The  defendants  object  to  this  (the 
commission,)  as  usurious,  and  we  think  it  is." 
(Large  v.  Passmore,  5  Serg.^  R.  61.) 

In  Pearson  v.  Bailejr,  (2i  Ala.  637,)  it  was  al- 
leged that  the  complainant  borrowed  $300  from 
James  M.  Pearson,  at  sixteen  per  cent.,  and  to 
secure  its  payment    executed    to    him   notes 
amounting  m  the  aggregate  to  the  sum  of  $348, 
which  were  payable  December  26th,  1842;  that 
in  the  spring  of  1843  the  original  notes  were  taken 
up  and  new  notes  for  the  sum  of  $307  made  in  lieu 
thereof,  payable  to  John  R.  Slaughter,  to  draw 
interest  at  twelve  per  cent.    It  was  alleged  that 
the  complainant  had  mode  various  payments  on 
the  debt,  but  on  the  10th  of  October,  1846,  Pear- 
son claimed  there  was  still  due  the  sum  of  $418. 
This  sum  was  secured  by  a. mortgage  containing, 
a  power  of  sale,  and  in  December,  1847,  the 
complainant  paid  Pearson  $198  on  the  debt,  and 
in  February  following,  the  further  sum  of  $26. 
The  action  was  for  an  account,  and  to  have  the 
morteaffe  declared  satisfied.    The  court  say :  (23 
Ala.  64l^  642,)  ''  The  answer  of  James  K.  Pear- 
son, the  principal  actor  in  the  usurious  contract, 
does  not  deny  the  rate  which  was  agreed  upon 
between  himself  and  Baily  when  the  loan  was 
effected,  as  it  is  charged  in  the  bill,  but  admits 
that  it  was  stipulated  that^  the  4x>rrower  was  to 
pay  sixteen  per  cent,  for  the  loan,  which  was 
reserved  in  the  notes  given  at  the  time ;  but  he 
seeks  to  avoid  the  force  of  our  statute  against 
usury  by  stating  in  his  answer  that  the  money 
loaned  bv  him  to  Bailey  was  not  his  own,  but 
belongeato  Mrs.  David,  in  the  State  of  Oeorgia, 
who  had  deposited  it  with  him  for  the  purpose 
of  loaning  it  out, but  that  he  has  been  compelled 
to  pay  it  to  her.    This,  we  apprehend,  will  not 
be  allowed  to  change  tne  nature  of  the  contract ; 
it  is  as  clearly  usurious  when  made  by  him 
under  pretence  of  agency  for  another  as  though 
he  stood  alone  in  making  it.    But  in  such  case 
the  plea  of  usurv  can  avail  nothing  in  removing 
the  unlawful  character  from   the  transaction. 
The  law  forbids  the  making  of  a  usurious  con- 
tract, and  np  one  has  authoritv  to  give  authority 
to  another  to  do  an  unlawful  act.    The  parties 
in  such  case  are  all  principalsi     But  in  this 
ease  it  does  not  appear  that  Mrs.  David  ever  di- 


rected Pearson  to  lend  her  money  on  a  corrupt  and 

ERurious  agreement;  his  authority,  according  to 
is  own  showing,  was  to  lend  it* out;  and  this 
must  be  held  to  mean  only  such  loaning  as  is 
sanctioned  by  law.  If  he  should  go  further,  and 
loan  it  on  an  usurous  contract,  he  exceeds 
his  authority,  and  if  not  afterwards  sanctioned 
by  his  principal,  and  loss  result,  he  is  liable  to. 
her.  But  no  consideration  arising  out  of  the  re- 
lation of  principal  and  agent  could  divest  the 
loan  of  its  usurious  character  or  deprive  the  bor- 
rower of  his  right  to  set  it  up  against  the  lender 
in  any  proceeding  against  him  on  the  usurious 
contract. " 

In^teele  V.  Whipple.  21  Wend.  103  where  the 
holder  of  a  note,  payable  to  himself,  requested 
another  person  to  procure  '  the  note  to  be  dis- 
countcd,  who,  by  placing  his  name  upon  it  as  an 
indorser,  procured  it  to  be  done,  received  the 
avails,  and  paid  over  the  same,  except  the  sum 
of  $30,  which  he  retained  for  his  indorsement 
and  trouble  in  the  matter,  it  was  held  that  the 
transaction  was  usurious  and  that  the  usury 
might  be  alleged  in  bar  of  t^e  subsequently  sub- 
stituted note. 

In  Condit  v.  Baldwin,  21 N.  Y.  219  the  plaint- 
iff, a  resident  of  New  Jersey,  placed  in  the 
hands  of  one  Williams,  an  attorney-at-law  in 
Wayiie  Counter,  New  York,  $400  to  invest  for 
her  at  lawful  interest.  One  Baldwin,  a  resident 
of  Wayne  Cqunty,  applied  to  one  Mills,  a  resi- 
dent of  that  county,  to  procure  a  loan  for  him  of 
$400,  for  two  years,  on  his  note.  Mills  applied 
to  Williams  for  the  loan.  Williams  stated  that  he 
preferred  to  loan  the  money  on  bond  and  mort- 
gage, as  in  that  event  he  would  be  paid  for  draw- 
ing the  same  and  for  axamining  the  title.  An 
arrangement  was  then  entered  into  wherebv 
Mills  promised  to  pay  Williams  $26  as  attorney's 
fees.  Mills  then  received  $400  from  Williams 
and  paid  it  to  Baldwin,  and  charged  him  $40  fot 
his  (Mills')  services.  Of  this  sum  Mills  paid $26  to 
Williams.  It  was  held  by  a  divided  court  that 
this  did  not  constitute  usury. 

In  the  maifirity  opinion  it  is  said :  (21  N.  Y, 
223. )  "  WiUiams  availed  himself  of  his  position 
as  the  plaintiff's  agent,  to  make  a  contract  on  his 
own  account  ana  for  his  own  individqal 
benefit.  In  thus  dealing  he  did  not  act 
nor  assume  to  act  as  the  plaintiff's  agent. 
He  required  compensation  for  a  service  which 
he  alleged  he  rendered  to.  Baldwin.  It  was  his 
individual  affair,  not  that  of  the  plaintiff;  and 
if  it  was  a  shift  or  device  on  his  part  to  take  and 
and  receive  usurious  interest  to  liimself  on  this 
loan,  he  has  subjected  himself  to  the  penalties  of 
the  statute.  (3  Hawks,  28;  The  Commonwealth  v. 
Frost,  6  Mass.  63.)  It  was  conceded  on  the  argu- 
ment that  the  plaintiff  had  not  subjected  herself 
to  an  indictment  for  misdemeanor ;  that  q^e  was 
not  liable  criminalUer  for  these  acts  of  her  agent. 
Does  not  this  concede  too  much  on  the  part  ct 
the  defendants  ?  Is  it  not  a  concession  that  sh^ 
has  not  taken  and  received  any  usurioos  interest 
on  this  loan  ?  If  so,  how  can  it  be  contended 
that  slie  has  forfeited  her  money  loan^,  so  fair 
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aSt^lic  is  concerned  legally?  The  agent  has 
taken  and  received  the  gratuity  or  usury,  and 
not  the   principal." 

It  is  evident  that  the  arrangement  to  pay 
Williams  $25  as  a  bonus  for  the  loan  was  made 
without  the  knowledge  or  consent  of  tlie  princi- 
pal, and  this  fact  seems  to  have  been  conceded. 
And  the  court  lay  great  stress  upon  the  fact  that 
"she  has  not  suhjoetcd  herself  to  an  indictment 
for  misdemeanor;  tliat  she  wiis  not  liable  <rt»u- 
naliter  for  these  acts  of  her  agent, "  and  ask.  Is  it 
not  a  conees.sion  that  she  has  not  taken  and  re- 
ceived any  usurious  interest  in  this  loan?  The 
majority  of  th(^  court  assume  th*at  because  an  in- 
dictment woul<l  not  lie  against  the  principal, 
that,  thc^refore,  there  was  no  usury  in  the  trans- 
action, That  this  jwsition  is  untenable  will 
rea<lily  be  seen.  A  principal  would  not  be  crim- 
inally liable  for  the  criminal  acts  of  an  agent 
.acting  under  either  gtmeral  or  special  employ- 
ment, unless  the  principal  commanded,  advised, 
or  consented  to  the  agent's  acts.  But  if  the  prin- 
cipal claims  the  benefit  of  a  bargain  msule  for 
him  by  an  agent,  he  takes  it  subject  to  the 
means  employed  by  the  agent  to  bring  it  to  a 
consummation. 

This  will  be  more  fully  discussed  hereafter. 
Comstock,  Denio,  and  Welles  dissented.  In  the 
able  dissenting  opinion  of  Comstock,  C.  J.,  it  is 
said:  (21  N.  Y.  221).)  "Only  one  contract  was 
m«ide  which  embraced  the  whole  transaction. 
There  was  no  agreement  between  the  plaintiff, 
through  her  agent,  and  the  borrower,  to  lend 
$400  at  lawful  interest,  and  then  a  separate  and 
distinct  .agreement  between  the  agent  and  bor- 
rower for  the  extra  $25.  It  was  all  included  in 
one  contract.  The  agent  said  in  substance :  '  I 
will  lend  you  the  $400,  if,  besides  the  legal  in- 
terest which  you  pay  to  my  principal,  you  will 
pay  to  me  the  sum  of  $25. '  This  was  a  single 
indivisible  proposition,  and  as  such  it  was  ac- 
cepted by  the  borrower.  In  consideration  of  the 
loan  he  agreed  to  repay  it  at  a  certain  day  with 
interest,  and  he  agieed  also  to  pay  $25  more  to 
the  lender's  agent.  Here  w.os  one  ronsider.ation 
and  one  agreement.  That  agreement  might  all 
have  been  expressed  in  one  or  two  writings,  or 
it  might  have  been  without  any  writing.  In 
fact,  one  of  these  pi'cm  ises  was  evidenced  by  a 
promissory  note,  the  other  rested  in  parol.  These 
circumstances  are  immaterial.  There  was  but 
one  original  agreement,  which  included  the 
whole  subject.  When  there  is  usury  at  the  root 
of  a  transaction,  it  has  never  before  been  thought 
that  the  merely  formal  separation  of  the  bor- 
rower's contract  into  different  parts  could  take 
the  case  out  of  the  statute.  "  This  case  was  fol- 
lowed in  Bell  r.  Day  32  N.  Y.  165  (Davis  and 
Brown  JJ.,  dissenting)  and  Esterez  v,  Purdy,  66 
N.  Y.  446  as  stated  in  the  opinions,  upon  the 
principal  of  stare  decisis.  In  the  case  of  Philo  t7. 
Butteriield,  3  Neb.  556  where  the  lyorroxisr  em- 
ployed an  agent  and  paid  him  the  sum  of  $50  to 
obtain  a  loan  for  him,  it  was  held  that  the  per- 
son lending  the  money  was  not  chargeable  with 
usury. 


In  Cheny  t?.  White,  (6  Neb.  261)  one  White  ap- 
plied  to  Perkins,  an  agent  of  Cheny,  for  a  loan 
of  $500.  The  loan  was  obtained  for  five  years, 
at  seventeen  per  cent,  per  annum,  with  an  addi- 
tional charge  of  $15  as  commissions  of  the  agent 
for  doing  the  business.  It  was  held  that  the 
principal  was  bound  even  if  he  had  no  knowl- 
edge ot  the  unlawful  agreement,  and  derived  no 
advant<age  from  it.  In  Cheny  «,  Woodrufii  (6 
Neb.  151)  the  agent  who  made  the  loan  testified 
that  he  acted  as  the  agent  of  the  borrower  in 
procuring  the  loan  and  as  the  agent  of  the  lend- 
er after  the  loan  was  affected.  It  was  held  that 
the  principal  was  bound  by  the  acts  of  the  agent 
In  Olmstead  v.  New  England  Mortgage  Security 
Companv,  (11  Neb.  487),  a  loan  of  $350  was  con- 
tracted for,  and  a  promissory  note  and  mortg&ge 
to  secure  the  same  were  made  for  that  amount, 
but  the  plaintiff  was  paid  only  the  sum  of  $250. 
The  business,  both  before  and  after  the  loan  was 
made,  was  transacted  by  one  A.  W.  Ocabock  and 
the  Corbin  Banking  Company.  It  was  held 
that  the  principal  was  affected  by  the  usury. 
In  the  chse  of  Acheson  n.  Chase,  (9  N.  W.  Bep. 
734),  it  was  held  b^  the  Supreme  Court  of  Min- 
nesota, that  the  principal  was  not  affected  by  a 
usurious  loan  made  by  his  agent. 

In  the  case  of  Payne  v.  Newcomb  et  aL,  (16 
West.  Jur.  89),  decided  by  the  Supreme  Court  of 
Illinois,  in  November,  1£^1,  it  appears  that  one 
Mary  M.  Payne  was  the  owner  of  about  four  hun- 
dred'acres  of  land  in  Livingston  County^  in  that 
State,  and  that  in  the  year  1867  she  and  her 
husband  applied  to  Newcomb^  a  loan-agent  in 
Chicago,  for  a  loan  of  $2,000.  He  loaned  them 
the  money,  taking  their  note,  payable  to  Her- 
rick  Stevens  in  two  years,  with  ten  per  cent  in- 
terest, semi-annuallv,  the  notes  being  secured  by 
a  trust-deed  for  the  land  to  one  Pierce,  with  a 
power  of  sale.  The  plaintiff  subsequentlv  pro- 
cured other  loans,  in  all  about  $6,630,  andf  save 
other  notes  and  trus^deeds.  When  each  loan 
was  made,  Newcomb  deducted  from!  the  amount 
five  per  cent.,  which  he  claimed  as  <x>mmisBion 
for  procuring  the  loan.  There  were  several  ex- 
tensions of  the  time  for  payment,  and  when  they 
were  made  he  charged  two  and  one-half  per  cent 
for  procuring  them.  When  interest  was  not 
promptly  paid  it  was  compounded  at  the  rate  the 

The  plaintiffi  paid  in  all  about  $5,800  on  the 
debt,  yet  on  the  1st  of  November,  1877,  New- 
comb furnished  a  statement  to  them,  in  which 
he  claimed  there  was  still  due  $,11,967.17. 

A  sale  of  the  land  being  about  to  be  haa  un- 
der the  trust-deed,  the  plaintiflb  filed  a  bill  to 
enjoin  the  sale,  and  for  an  account  to  as- 
certain what  was  equitably  due  after  deduct- 
ing usury  and  illegal  charges.  ^The  Circuit 
Court  dismissed  the  bill,  and,  on  <^PP^  ^  ^^^ 
Appellate  Court,  the  decree  was  affirmed.  In 
the  Supreme  Court  the  defendants  insisted  that 
Newcomb  was  not  the  agent  of  Stevens  when 
the  several  loans  were  made,  but  was  the  agent 
of  the  jplaintifib,  and  had  a  legal  right  to  charge 
them  for  such  services. 
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In  his  examination,  Newcomb  testified  that, 
"In  making  loans  in  this  State,  in  the  usual 
course  of  business,  a  loan-agent,  lor  the  commis- 
sion he  gets,  has  to  first  find  the  money ;  learn  and 
know  all  al)out  the  property;  often  goon  it;  ex- 
amine the  title  and  see  to  the  collection  of  the 
interest  and  principal  when  due.  If  the  title 
proves  defective,  and  it  is  shown  that  the  agent 
has  not  been  careful  enoueh,  or  should  have 
known  about  the  defects  before  making  the  loan  ; 
or  if  the  property  is  valued  too  high,  whereby 
losses  ensue,  it  is  understood  that  the  agent  makes 
himself  personally  liable.  *  *  *  x  had  to 
submit  to  him  (Stevens)  the  application  for  ev- 
ery one  of  these  loans,  and  afterwards  sent  him 
Payne's  letters.  I  became  his  agent  immediate- 
ly after  he  agreed  to  make  the  loan,  in  looking 
after  it.  I  stated  in  my  direct  examination 
that  if  I  made  any  mistakes  in  examining 
the  title  he  would  have  held  me  for  it. "  He  fur- 
ther testifies  that  he  had  been  a  loan  agent  since 
1854 ;  that  he  commenced  making  loans  to 
Stevens  in  that  year,  and  had  so  continued  up 
to  the  time  he  testified — more  than  twenty 
years. 

The  court  say:  ''Prom  all  of  this  testimony 
we  are  compelled  to  believe  that  Newcomb  was 
the  agent  of  Stevens  from  the  time  the  applica- 
tion was  made  for  the  loan.  The  whole  transac- 
tion is  not  susceptible  of  any  other  construction. 
It  is  apparent  that  Stevens  regarded  and  relied 
on  Newcomb  as  his  agent,  and  would  have  held 
him  liable  for  loss  growing  out  of  neglect  of  duty. 
Newcomb  testifies  that  Stevens  would  have  held 
liim  liable  for  a  mistake  in  examining  the  title. 
If  so,  then  he  was  Stevens*  agent,  as  well  before 
as  after  the  loans  were  made,  and  no  such  dis- 
tinction can  be  reasonably  drawn  as  that  New- 
comb was  Payne's  agent  before,  and  Stevens' 
after  the  loan  was  made.  *  *  *  It  is,  how- 
ever, claimed  that  Stevens  is  not  liable  for  what 
Newcomb  retained  and  charged  for  what  is  call- 
ed commissions;  that  he  had  the  rieht  tocharee 
any  sum  he  chose,  and  that  "would  not  render 
the  loan  usurious.  Had  Stevens  not  known 
that  Newcomb  was  making  such  charges  it  may 
}ye  that  he  would  not  have  been  affected  by  them. 
But  here  it  was  agreed  between  Stevens  and 
Newcomb  that  the  Tatter  should  charge  a  com- 
mission of  the  borrower  to  pay  him  for  his  ser- 
vices. Stevens  obtained  tne  services  of  New- 
comb; they  were  of  value  to  him  and  no  one 
will  pretend  that  Newcomb  rendered  them  as  a 
gratuity.  They  were  rendered  for  Stevens  and 
they  were  paid  for  by  him,  by  indirectly  charging 
the  amount  to  and  requiring  the  borrower  to  pay 
it,  and  this,  too,  by  the  express  authority  of 
Stevens..  Had  he  directed  Newcomb  to  loan  at 
fifteen  percent,  for  the  first  year,  and  ten  percent, 
for  each  sucpeedins  year,  and  to  retain  five  per 
cent,  on  the  loan  for  the  first  year,  and*  two  and 
one-half  per  cent,  for  renewals  and  extensions, 
and  to  retain  the  extra  per  cent,  above  ten  per 
cent,  as  compensation  for  his  services,  would 
any  one  say  that  was  not  usury?  And  in  what 
does  the  transaction  differ  by  the  form  given   it 


by  the  agreement  of  the  parties?  In  each  case 
Stevens  would  get  Newcomb's  services  and  com- 
pel the  borrower  to  pay  for  them.  There  is  no 
more  familiar  rule  in  the  law,  than  that  tlie  us- 
ury laws  cannot  be  evaded  by  mere  pretences, 
shifts,  or  evasions. "  (See  also  Rogers  v.  Buck- 
ingham, 38  Conn.  81;  Algur  V.  Gardiner,  54  N. 
Y,  3«);  Gokey  v.  Knapp,  44  Iowa,  32.) 

AH  of  these  cases  recognize  the  rule  that  if  the 
bonus  or  commission  is  taken  by  the  agent  with 
the  authority,  consent,  or  knowledge  of  the  prin- 
cipal, and  he  ratifies  the  acts  of  the  agent,  the 
loan  will  be  tainted  with  usury;  while  some  of 
the  courts  hold  that  if  the  agent  of  the  lender  in 
makine  the  loan  charge  the  borrower  a  commis- 
sion or  Donus  in  excess  of  legal  interest,  either 
with  or  without  knowledge  of  the  principal,  the 
principal  is  affected.by  tne  acts  of  the  agent. 
The  reason  is  the  employment  affords  the 
means  of  committing  the  injury  —  the 
business  itself  furnishes  the  nieane  of 
violating  the  law.  And  there  is  but  one 
contract  for  the  loan,  and  the  commission  or 
bonus  is  paid  for  that  loan,  no  matter  what  the 
form  of  the  transaction  may  be.  The  agent, 
therefore,  in  regard  to  that  subject-matter,  can- 
not make  a  separate  contract  for  himself  and  one 
for  his  principal.  Besides,  the  principal  who 
claims  to  recover  on  a  contract  made  by  his 
agent,  takes  it  subject  to  such  defences  as  the 
conduct  of  the  agent,  in  making  the  contract, 
make  available. 

In  the  case  of  Bennett  v.  Judson,  (21 N.  Y.  238), 
an  agent  of  the  vendor,  upon  false  infor- 
mation, made  false  representations  in 
regard  to  lands  in  Indiana  and  Illinois. 
In  an  action  to  recover  for  the  fraud,  the  court 
say:  "  There  is  no  evidence  that  the  defendant 
authorized  or  knew  of  the  alleged  fraud  com- 
mitted by  his  agent  (Davis)  in  negotiating  the 
exchange  of  lands.  Nevertheless,  he  cannot  en- 
joy the  fruits  of  the  bargain  without  adopting 
all  the  instrumentalities  employed  by  the  agent 
in  bringing  it  to  a  consummation.  If  an  agent 
defrauds  the  person  with  whom  he  is  dealing, 
the  principal,  not  having  authorized  or  partici- 

Kated  in  tne  wrong,  may  no  doubt  rescind,  when 
e  discovers  the  fraud,  on  the  terms  of  making 
complete  restitution,  But  so  long  as  he  retains 
the  benefit  of  the  dealing  he  cannot  claim  im- 
munity on  the  ground  that  the  fraud  was  com- 
mitted by  the  agent  and  not  by  himself. "  (El  well 
V.  Chamberlain,  31  N.  Y.  619 ;  Puller  v.  Wilson. 
3  Ad.  A  E.  (N.  s.)  66 ;  National  Express  Co.  v. 
Drew,  32  Eng.  Law  &  Eq.  1.)  And  the  rule 
above  stated  is  general.    Can  any  good  reason  be 

f;iven  for  excepting  loans  made  by  an  agent 
rom  the  operation  of  the  rule?  The  statute  de- 
clares that  interest  upon  the  loan  or  forbearance 
of  money  shall  not  exceed  a  given  rate.  The 
language  is  plain  and  unambiguous,  and  there 
is  no  room  for  construction.  There  can  be  no 
doubt  as  to  the  meaning  of  the  words.  They 
apply  to  all  contracts  and  persons.  The  law  is 
the  expressed  will  of  the  people  through  the 
law-making  power.    By  what  authority  does  a 
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court  interpolate  words  into  the  statute  not  neces- 
sary in  construing  it,  nor  sanctioned  by  its  lan- 
^age,  or  i>urpose,  b]^  limiting  it  to  principals, 
the  law  is  wron^y  if  agents  should  not  be  in- 
cluded in  its  provisions,  if  any  modification  is 
desired,  the  remedy  is  with  the  law-making 
power  and  not  the  courts.  Let  the  Legislature 
insert  a  provision  in  the  law,  "unless  made  by 
an  agent,"  but  until  then  the  confis  have  a 
plain  duty  to  perform  —  to  enforce  the  law.  In 
the  language  of  the  able  opinion  in  Pearson  v. 
Bailey,  *'  No  consideration  arising  out  of  the  re- 
lation of  principal  and  agent  can  divest  the  loanr 
of  its  usurious  character,  or  deprive  the  borrow- 
er of  his  right  to  set  it  up  against  the  lender. " 

Samuel  Maxwell. 

Fremont,  Neb.|  May  1881. 

Souikem  Law  Keview. 
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TRUST— VERBAL   TRUST— PART   PER- 
FORMANCE. 


NEW  YORK  COURT  OF  APPEALS. 


ROBBINS  V.  ROBBINS. 


May  30, 1882. 

A  verbal  iroBt  wUl  be  enforoed  wben  it  is  partially  per- 
formed. 

In  September.  1869,  the  defendant,  for  1100, 
000,  purchased  lands  in  Rye,  Westchester 
County,  and  satisfied  the  price  thereof.  He.  for 
reasons  which  do  not  appear,  directed  the  deed 
therefor  to  be  made  out  to  one  Fay,  who  was 
then  in  his  employment,  and  who  accepted  the 
conveyance  at  nis  request,  and  upon  an  oral  un- 
derstanding that  he  would  hola  the  premises 
subject  to  the  order  and  for  the  convenience  of 
the  defendant.  On  December  9, 1871,  at  the  re- 
quest of  the  defendant,  and  in  execution  of  the 
trust  and. confidence  so  reposed  in  himj  and  up- 
on no  other  consideration,  Fay  conveyed  the 
S remises  to  the  plaintifi,  who  is  the  son  of  the 
efendant.  The  plairitiS  gave  no  consideration 
whatever  either  to  Fay  or  the  defendant  for 
such  conveyance  or  the  premises  described 
therein.  At  this  time,  the  defendant  was  in  the 
habit  of  reposing  great  confidepc^  in  the  plaint- 
iff, and  making  or  procuring  to  be  made  to  him 
conveyances  of  lanos  belonging  to  or  purchased 
by  the  defendant,  in  the  trust  and  confidence 
that  the  plaintiff  would  dispose  of  such  lands 
and  premises  for  the  use  ana  benefit  of  defend- 
ant, and  as  he  might  direct  and  request,  and  at 
the  time  of  the  conveyance  from  Fay  the  plaint- 
iff expressly  agreed  with  the  <lefendant,  al- 
though not  in  writing,  to  hold  the  title  to  the 
premises  described  therein  for  his  use,  benefit, 
and  convenience,  and  subject  to  his  order.  The 
defendant,  at  the  time  of  his  purchase,  went  in- 
to the  actual  possession  of  the  premises,  and  not- 
withstanding the  conveyance  to  Fa^,  and  that 
from  Fay  to  the  plainti£(,  continued  in  possession 
thereof  by  himself  or  his  tenants,  and  received 
at  all  times  the  proceeds  and  rent  of  the  land, 


and  solely  and  without  direction  from  the  j^aint- 
iff  managed  the  propert v.  In  October,  1872,  it 
the  request  and  for  the  benefit  and  convenience 
of  defendant,  the  plaintiff  conveyed  the  premises 
to  Fredrick  J.  Ferris  and  John  Shillitoi  Jr.,  for 
the  consideration  expressed  on  the  conveyanoe 
of  $100, 000.  To  secure  payment  of  part  of  this 
purchase-money  they  executed  to  tne  plaintiff 
two  bonds  and  mortgages  upon  the  premiMfi,  one 
for  $45,000,  the  other  for  $16,000.  The  $15,000 
bond  and  mortgage  was  subsequently,  in  JuW, 
1873,  sold  by  the  defendant  for  his  own  benefit^ 
and  by  his  direction  the  plaintiff  executed 
to  the  purchaser  an  assignment  thereof,  the  de- 
fendant then  claiming  to  be  the  owner  of  the 
property  and  giving  a  reason  (which  involved 
no  immoral  or  illegal  purpose)  why  he  hod  the 
title  in  his  son's,  name,  and  the  latter,  although 
present,  neither  "  contradicted,  deniea,  or  ques- 
tioned it."  The  other  bond  and  mortgage, 
which  is  the  one  now  in  question,  were  a  few 
days  after  execution,  with  the  knowledse  and 
consent  of  the  plaintiff  delivered  to  the  aefesd- 
ant,  and  have  since-  remained  in  his  custody. 
These  facts  ore  found  b^  the  trial  court.  In  No- 
vember, 1879,  the  plaintiff  demanded  dt  his 
father  the  bond,  and  being  denied  commenced 
this  action  in  February,  1880,  for  the  purpose  of 
having  it  adjudged  '*  that  he  is  the  sole  owner 
and  holder  of  the  bond  and  mortgage,**  and  enti- 
tled to  the  immediate  possession  thereof  from 
the  defendant.  Thus  the  facts  which  were  not  in 
writing  have  in  a  litigation  moved  by  the 
plaintiff  been  found  to  exist,  and  upon  them  the 
court  is  to  say  *]  whether  the  plaintiff  hath  title 
in  conscience  to  recover  or  not." 

Dahforth,  J.  In  the  first  place  it  is  obvious 
that  a  clear  and  absolute  trust  in  the  plaintift 
in  favor  of  the  defendant  was  established  in  re- 

fard  to  the  premises  conveyed  to  the  former  by 
'ay,  which  a  court  of  equity  would  reoognis 
and  enforce  (McOartney  v.  Bo&hoiA^  32  N.  Y.  63 
unless  prevented  by  the  statute  (g  51  and  6 
infra).  But  here  we  are  to  consider  that  the  de- 
fendant is  not  in  court  of  his  own  motion.  He  is 
brought  in  by  the  plaintiff,  who  is  compelled  to 
come  here  and  ask  for  relief  which  he  cannot  <Ah 
tain  elsewhere.  He  concedes  the  defendant's 
case,  but  to  defeat  it  relies  upon  the  statute  (§  61, 
tit.  2,  pt.  2,  ^c.  l,art.2,  1  R.  S.  72S),  which  de- 
clares that  '*  where  a  grant  for  a  valuable  consid« 
oration  shall  be  made  to  one  person,  and  the  con- 
sideration therefor  shall  be  paid  by  another,  no 
use  or  trust  shall  result  in  f^vor  of  the  person  by 
whom  such  pavn^ent  shall  be  made ;  but  the  title 
shall  vest  in  the  person  named  as  the  alienee  in 
such  conveyance,  subject  to  an  exception  in 
favor  of  creditors  of  no  importance  here. 

The  existence  of  a  state  of  facts  embraced  in 
this  provision,  and  but  for  which  the  defendant 
would  havd  a  clear  case,  is  assumed  by  the 
learned  counsel  for  the  respondent,  aim  the 
claim  made  that  under  these  circumstances  the 
defendant  cannot  make  out  a  trust  '*  except  by  a 
writing  dedarins  the  trust  and  subecrioed  hw 
the  plaintiff;"  relying  in  support  of  this  proposi- 
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tjonupon§6,  tit.  1,  pt.  2,  c.  7,  pasje  lo4,  vol.  2,  R. 
S.,  which  prescribes  these  foruuilitiea  in  the  cre- 
ation of  certain  interests  in  hinds. 

It  may,  however,  be  obacrvcd  at  the  outset 
that  it  is  also  provided  by  tlie  same  statute  (§10) 
that  tlie  provisions  of  that  title  shall  not  be  con- 
strued to  abridge  the  powers  of  courts  of  equity 
to  compel  the  specihc  performance  of  agree- 
ments, in  cases  of  part  performance  of  nuch  agree- 
ments, and  that  it  is  the  well  settled  doctrine 
that  in  cases  of  fraud,  equity  will  relieve  even 
against  the  words  of  a  statute.  The  question 
then  is,  whether  the  plaintiif  has  siich  a  right 
to  the  bond  and  mortgage  in  controversy  iis  a 
court  of  eouity  will  enforce;  or,  to  bring  the 
question  into  narrower  compass,  wliether  pro- 
visions of  law  intended  to  prevent  fraud  can  be 
successfully  invoked  to  secure  to  a  wrong-doer 
the  fruits  of  his  iniquity.  The  answer  is  easy. 
See  Reech  t?.  Kennegal,'  1  V^es.  123;  Nelson  V. 
Worrall,2eiowa469;  Haigh  v.  Kaye,  L.  R.  7  Chan. 
App.  Cas.  469.  The  same  principle  has  fre- 
quently been  acted  upon  bv  this  court.  Ryan 
v.  Dqx,  34N.  Y.  307:  Wheeler  v.  Reynolds,  66 
Id.  227,  in  both  of  wnich  cases  a  full  and  care- 
ful examination  was  made  of  the  reasons  and  au- 
thorities on  which  it  rests.  Indeed,  the  decis- 
ions are  all  one  way.  They  establish  as  a' fun- 
damental doctrine  of  a  court  of  equity  that  the 
statute  of  frauds  was  not  made  to  cover  fraud. 
In  the  cases  especially  referred  to  the  wrong 
doer  was  forced  into  court.  In  this  case  he 
comes  in  voluntarily  asking  the  court  to  aid 
him  in  the  perpetrating  of  his  fraud,  and  with- 
out even  the  poor  excuse  found  in  other  cases 
that  by  the  conveyance  to  him  that  defendant 
meditated  a  fraud  on  others. 

In  the  next  place  the  plaintiff  is  not  entitled 
to  have  the  statute  (§51  a7i^)  strained  in  his 
favor,  and  taken  literally  it  does  not  cover  his 
case.  The  grant  to  him  was  from  Pay;  and  for 
that  no  valuable  consideration  was  paid;  Fay 
conveyed  because  in  common  honesty  and  in 
fulfillment  of  his  trust  he  was  bound  to  convey. 
The  plaintifiTs  claiin  is  stricti  juris.  The  statute 
(§  61  now  invoked  by  the  plaintiff,  if  operative 
in  such  a  case,  and  according  to  the  plaintiffs 
claim,  was  effectual  as  between  Fay  and  the  de- 
fendant and  vested  in  the  title  so  completely 
that  the  defendant  had  no  legal  or  equitaole  in- 
terest in  the  land.  Garfield  v,  Hatmaker,  15  N. 
Y.  475.  He  had  a  right,  however,  to  recognize 
his  moral  obligation  and  convey  it  to  such  per- 
son as  he  chose;  Siemon  v.  Schurck,  29  N.  Y. 
598;  Foote  v.  Bryant,  47  lb.  544;  and  upon  such 
conditions  as  the  defendant  thought  fit  to  im- 
pose or  prescribe.  It  was  the  plaintiffs  promise 
to  perform  those  conditions  wnich  led  to  the  ex- 
ecution of   the  deed  to  him. 

But  another  and  conclusive  answer  to  the 
plaintiff's  case  is  that,  as  by  his  express  agree- 
ment he  was  to  hold  tne  title  to  the  land  con- 
veyed ''for  the  use,  benefit,  and  convenience, 
and  subject  to  the  order,  of  the  defendant, "  he 
did,  in  consummation  of  the  sale  to  Ferris  and 
Sbillito,  by  direction  of  the  defendant,  and  for 


his  benefit  and  convenience,  execute  a  deed  to 
them.  At  the  same  time  possession  Vent  to 
them  from  the  defendant.  The  trust  was  exe- 
cuted, and  whether  the  defendant  could  have 
compelled  it  or  not,  is  immaterial.  The  plain- 
tiff re.s|v)nded  to  the  call  of  his  cestui  que  trust, 
and  from  that  moment  had  no  further  concern 
or  jnterest,  real  or  apparent,  in  the  property, 
riis  whole  duty  as  trustee  was  discharged. 
Nothing  then  remained  but  a  right  to  the  pur- 
chase-money,  and  this  vested  at  once  in  the  defend- 
ant. Although  the  bond  and  mortgage  in  form  ran 
to  the  plaintiff,  he  took  as  trustee  for  the  defend- 
ant by  implication  of  law,  if  not  by  agreement. 

Those  securities  were  personal  property  only, 
and  had  no  relation  to  the  statute. 

It  is  not  necessary  to  inquire  whether  the  de- 
fendant could  by  any  legal  preceding  have  qpm- 
pclled  the  plaintiff  to  convoy  the  Ig^nds  ;  he  has 
don(B  so  in  performance  of  his  undertaking  and 
without  compulsion.  Nor  is  it  necessary  to  in- 
quire whether,  if  he  had  received  the  considera- 
tion of  the  deed  in  money,  it  could  have  been 
taken  from  him.  He  did  not  receive  it,  and  is  in  a 
court  of  equity  seeking  to  obtain  it.  We  have 
found  no  ground  upon  which  the  claim  can 
stand. 

Judgment  reversed,  complaint  dismissed,  and 
bond  and  mortgage  adjudged  the  property  of  the 
defendant. 


*♦-•- 


CRIMINAL  LAW. 


SUPREME  COURT  OF  NEBRASKA. 


Ray  v.  State  op  Nebraska. 

June  22,  1S82. 

At  the  November  term,  18S0,  of  the  district  court  of  F. 
county,  T.  J.  W.  was  ludlcted,  tried  ^nd  oonvictodof  home 
stealing.  On  the  same  day  J.  R.  was  indicted,  tWed,  and 
convicted  for  having  concealed  the  said  T.  J.  W. 
shortly  after  he  had  stolen  the  said  horse,  knowiiiic 
him  to  be  a  horse  thief.  T.  J.  W.  brouglit  his  case  to 
this  court  on  error,  when  the  Judgi>)on^  o^  ^h^e  district 
court  against  him  was  reversed  and  the  cause  remand- 
ed to  the  district  court,  in  which  last-named  court  the 
said  T.  J.  W.  was  discharged  on  his  personal  recogni- 
zance to  appear  at  the  next  term  of  court.  The  case 
of  J.  R.  being  also  before  this  court  on  error,  hetd^ 
without  examining  the  errors  assigned,  that  the  Judg- 
ment of  the  district  court  be  reversed. 

Cobb.  J. 

The  plaintiff  in  error  was  indicted,  tried,  con- 
victed, and  sentenced  for  a  term  of  six  years  in 
the  penitentiary  for  the  offence  of  concealing 
Thomas  J.  Wells,  an  alleged  horse  thief.  The 
record  is  brought  to  this  court  on  error.  On  the 
same  day  on  which  Ray  was  tried  and  convicted, 
Wells  was  tried  and  convicted  of  the  crime  of 
stealing  a  horse,  being  the  same  offence  of  which 
it  is  alleged  that  Ray  knew  hkn  to  be  guilty 
when  he  concealed  him.  That  case  was  brought 
to  this  court  on  error,  and  the  judgment  of  con- 
viction reversed.  Wells  v.  State,  11  Neb.  409; 
The  cause  was  remanded  to  the  district 
court,  and  Wells  discharged  on  his  per- 
sonal recognizance.  The  ^  spectacle  is 
thus  presented  oC  a  man  serving  as  a  felon 
in  the    penitentiary   for    concealing    a  horse 
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thief,  while  by  virtue  of  the  judgment  of  this 
court  the  alleged  horse  thief  himself  has  hod  the 
brand  of  felony  removed  from  him  and  is  enjoy- 
ing his  liberty.  While  there  is  no  bill  of  excep- 
tions accompanying  the  record  in  this  case,  and 
so  we  cannot  tell  upon  what  testimony  Ray  was 
convicted,  yet  it  will  be  presumed  that  the  rec- 
ord of  Wells'  conviction  and  the  judgment 
against  him  was  a  necessary  and  indispensable 
part  of  it.  That  record  has  been  pronounced 
erroneous,  and  reversed.  I  therefore  concieve  it 
to  be  the  dutv  of  this  court,  having  jurisdiction 
of  the  cause  by  virtue  of  the  petition  in  error,  to 
reverse  the  judgment  in  this  case. 

The  judgment  of  the  district  court  is  therefore 
reversed,  and  the  cause  remanded  for  further 
prcxseedings  in  accordance  with  law. 


■♦-♦• 


TRESPASS  BY  RAILROAD  COMPANY. 


SUPREME  COURT  OF  MINNESOTA. 


Lerkr  v.  Minneapolis  &  N.  W.  Ry.  Ca 


July  3.  1882. 

Merc  Rilenco,  in  the  prosonoe  of  a  wilfnl  trespMs  upon 
oiio*H  pn>p«rty,  waives  noiliing  and  consents  to  nothing. 

Tlie  conimenooraent  of  the  o»»nstruetion  of  its  road  by 
11  railroad  company  upon  the  land  of  a  priyale  person 
witlioiit  his  consent,  or  without  flnt  having  paid  or  se- 
cured to  him  compensation,  Is  a  trespass  for  which  a 
right  of  action  immedlatelv  accrues.  In  subsequent 
condemnation  proceedings  By  the  railroad  company  to 
nccjuire  the  right  of  conntructing  the  road  over  such 
land  it  is  not  regularly  proper  for  the  oommissloners  or 
tlio  Jury,  in  case  of  appeal,  to  include  in  their  asseos 
mcnt  the  damages  which  the  land-owners  suffered  prior 
to  tlio  filing  of  the  commissionon*  award. 

For  all  such  damages  the  land-owner  has  his  remedy 
aM  for  trespass. 

If,  however,  the  question  of  the  damsffes  thus  sutTered 
before  the  filing  of  the  award  is  in  fact  litigated,  in  con- 
nection with  the  matter  proi>er]y  before  the  commis- 
sioners or  the  appellant  tribunal,  as  the-  case  may  be,' 
submitted  for  determination,  passed  upon,  ana  the 
amount  of  tlie  damages  Included  in  the  award  (as  shown 
by  the  award  itself)  and  payment  thereof  received  by 
the  land-owner,  tiie  result  is  a  conclusive  settlement 
and  aaiisfaction  of  such  damages,  notwithstanding  the 
irregular  character  of  the  procMdings. 

It  seems,  also,  that,  oven  if  payment  had  not  been  re- 
ceived, the  damages  would  be  regarded  as  re9  ad  jtuH- 
ofc/a.  This  being  an  action  for  the  recovery  of  damages 
of  the  character  mentioned,  vis.,  damages  to  plaintifrby 
tresfiaRS  committed  before  the  filing  of  an  award  in  con- 
demnation proceedings,  the  following  question  wss 
properly  permitted  to  lie  put  to  one  of  plaintifPs  wit- 
noHsos,  who  saw  the  plain tifTs  land  before  the  filing  of 
^he  award,  and  after  defendant's  trespass  thereon: 
*'  Considering  the  property  as  you  saw  it  when  you 
were  there,  with  the  cut  through  it,  ^  ^  ^  what,  in 
vour  opinion,  would  the  market  value  of  that  property 
be  lessened  at  that  time  by  reason  of  that  cut  through  it. 
ns  it  was  then,  supposing  the  defendant  had  gone  off  and 
abandoned  it  afterwards?" 

Berry,  J. 

1.  The  plain tiffcom plains  that  between  July 
1  and  October  1,  1880,  defendant,  "with  its 
agents,  contractors,  and  large  force  of  men,  en- 
tered upon  his  land  and  committed  trespasses  by 
digging,"  etc.  Defendant  answers  that  the  acts 
complained  of  were  done  by  sub-contractors  of  a 
railrojid  company  with  which  defendant  had 
contracted  for  the  construction  of  a  railroad  from 


Minneapolis  to  Ossea,  Which  defendctiU  vcs  m- 
gaffed  in  constructing^  and  that  in  order  to  con- 
struct the  same  it  was  necesnan/  to  enter  upon 
plaintiff's  land  and  dig,  etc.  This  is  in  effect 
an  admission  that  the  work  constituting  the  neia 
complained  of  was  done  under  a  contract  entere<i 
into  by  defendant,  or  in  other  words  tlmt  <lo- 
i'endant  had  contracted  for  its  performance,  and 
thereby  directed  it  to  be  done.  In  such  circum- 
stances defendant's  liability  is  the  onlinary  lia- 
bility of  one  who  commands  or  directs  the  coin- 
mission  of  a  trespass.  The  rule  by  which  an 
employer  is  relieved  from  responsibility  for  tbo 
negligence  of  a  sub-contractor  working  by  tlic 
job,  has  no  application  here. 

2.  This  action  is  brought  to  recover  damapefi 
for  the  trespass  mentioned,  and  as  a  defence  t)ic 
answer  sets  up  certain  condemnation  proceed- 
ings in  which  and  on  October  1,  1880,  an  award 
was  made  by  commissioners  for  defendant's  ap- 
propriation for  its  right  of  way  of  the  strip  of 
plaintiff's  land  upon  which  the  trespasses  won* 
committed.  Defendant  also  alleges  an  accept- 
ance by  plaintiff  of  the  amount  awarded  by  a 
jury  upon  appeal  front  the  commisRioners.  It 
appeared  in  the  case  that  the  plaintiff,  altliougli 
he  saw  the  trespassers  at  work  upon  his  prenii- 
ses,  remained  silent.  He  testifies  that  he  dids<i 
from  fear  of  violence,  though  thib*  doe^  not  seem 
to  be  important,  except,  perhaps,  to  rebut  anv 
claim  that  his  silence  was  intended  as  a  sanction. 
It  is  contended  on  defendant's  behalf  tliat 
plaintiff's  silence  and  failure  to  institute  pro- 
ceedings were  a  waiver  of  his  right  to  prepay- 
ment of  compensation  for  the  appropriation  of 
his  property — a  consent  that  the  work  might  go 
on,  or  a  license  to  that  effect. 

There  is  no  rule  of  law  that  requires  a  pmp- 
erty  owner,  in  order  to  save  his  rightn,  to  entor 
into  an  argument  with  a  wilful  trespasser,  or  to 
forbid  him  to  commit  the  trespass.  lie  is  under 
no  obligation  of  any  kind  to  utter  a  word  of  re- 
monstrance or  objection,  but  may  rely  upon  thr 
law  of  the  land  for  his  redress.  His  mere  silence 
in  the  presence  of  the  trespass  waivos  nothing 
and  consents  to  nothing,  in  this  state,  wlicre 
the  rule  is  that  a  railroad  company  has  nosi)ock 
of  right  to  commence  the  constrution  of  its  road 
upon  the  land  of  a  private  })erson  without  \nf^ 
consent,  or  without  nrst  having  paid  or  secured 
to  him  compensation,  (Gray  v.  Railroad  Ca  13 
Minn.  315;  Harsh  v.  Ry.  Co.  17  Minn.  439,)  it 
follows  that  the  commencing  of  such  work  with- 
out consent,  payment  or  security,  is  a  tresiMFS 
for  which,  as  a  matter  of  course,  a  right  of  action 
immediately  accrues. 

The  rule  first  announced  in  this  State  in 
Winona  R.  Co.  v.  Denman,  10  Minn.  267,  (Gil. 
208, )  and  which  has  been  steadily  adhered  to,  is 
that  the  assessment  of  compensation  in  condem- 
nation proceedings  is  to  be  made  as  of  the  time 
of  the  nling  of  the  award  of  the  commissioners 
— that  is  to  say,  the  assessment  is  to  be  made 
with  reference  to  the  value  and  condition  of  the 
premises  at  that  time,  (Sherwood  v.  Railroad  Co., 
21  Minn.  122;  Warren  r.  Railroad  Co.  Id.  424; 
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Carter  v.  Railroad  Co.  22  Minn.  342;)  and  henco 
damages  for  any  trespass  upon    the   premises 
committed  before  that  time  are  not  regularly 
proper  to  be  taken  into  account  in  making  up 
the  award.    From  all  this  it  follows  that  in  this 
state  there  is  no  such  thing  as  a  waiver  of  pre- 
payment of  ccflnpensation  for  property  'taKen 
under  the  eminent  domain  upon  any  theory  or 
idea  that  compensation  for  damages,  whether  by 
trespass,  consent,  or  license,  before  the  filing  of 
the  award,  can   properly  be    included  in  the 
award,  as  such,  and  therefore  the  authorities 
which  hold  a  contrary  doctrine  elsewhere  are 
not  applicable  here.    It  further  follows  that  as 
respects  damages  for  trespass  committed  before 
the  filing  of  the  award,  though  committed  in  the 
course  of  the  construction  of  the  road,  the  land- 
owners must  have  a  remedy  outside  of  the  con- 
demnation proceedings  and  the  award  thereon, 
or  he  has  none  at  all  which  ho  can  enforce.  Nev- 
ertheless, if  the  question  of  damages  (by  trespass, 
consent,  or  license)  suffered  before  the  filing  of 
the  award  is  in  fact  litigated  in  connection  with 
the  matter  properly  before  the  commissioner  or 
the  appellate  tribunid,  (as  the  case  may  be),  sub- 
mi  ttea  for  determination,  passed  upon,  and  the 
amount  of  the  damages  included  in  the  award, 
(as  shown  by  the  award  itself,)  and  payment 
thereof  received  by  the  claimant,  the  result  is  a 
conclusive  settlement  ahd  satisfaction  of  such 
damages,  notwithstanding  the  irregular  charac- 
ter of  the  proceedings.    Even  if  payment  has  not 
been  received,  it  is  very  likely  that  the  damages 
would  be  regarded  aj  rea  adjwUeaia  though  this 
oue  does  not  necessarily  call  for  a  decisipn  on 
that  point.    But  unless  the  award  shows  upon 
its  face  that  it  includes  the  damages  spoken  of, 
it  would  be  presumed  that  it  included  only  what 
it  should  properly  include,  namely,  compensa- 
tion for  the  appropriation  of  the  claimant's  land, 
with  sole  reference  to  its  value  and  condition  at 
the  time  when  the  award  was  filed,  and  it  would 
not  be  admissible  to  show  by  evidence  dsAors  the 
award  that  the  damages  mentioned  Were  includ- 
ed in  it.    We  are  therefore  of  opinion  that  upon 
the  trifd  of  this  action  below,  the  court  was  right 
in  excluding  the  evidence  offered  for  the  purpose 
of  showing  that  upon  the  trial  in  the  condemna- 
tion proceedings  a  part  at  least   of  the  grounds 
upon  which  damages  are  claimed  in  the  present 
action  was  submitted  to  the  jury  to  be  considered 
by  them  in  arriving  at  their  verdict.    No  claim 
was  made  that  the  verdict,  which  was  the  award 
of  the  jury,  showed  that  it  included  any  such 
damages,  or  was  anything  but  the  ordinary  ver- 
dict, fixing  the  compensation  to  which  the  land- 
owner wasentiUed  for  appropriation  of  his  land 
as  of  the  date  of  the  filing  of  the  commissioners' 
report. 

This,  we  believe,  disposes  of  all  the  errors  as- 
signed by  defendant  except  one.  R.  P.  Russell, 
(one  of  the  commissioners,)  called  as  a  witness 
by  the  plaintiff,  was  asked  the  following  ques- 
tion, defendant  excepting:  ''Considering  the 
proi>erty  as  you  saw  it  when  you  were  there,  with 
the  cut  through  it,   *  *  *    what,  in  your  opin- 


ion, would  the  market  value  of  that  ])roperty 
be  lessened  at  that  time  by  reason  of  that  cut 
through  it,  as  it  was  then,  supposing  thev  [t.  e.  the 
defendant]  had  gone  off  and  abandoned  it  after- 
wards?" The  time  referred  to  in  the  qnostion  is 
the  time  at  which  the  witness,  as  comnussioiier 
went  upon  the  premises  to  examine  them  prior 
to  the  making  of  the  award.  The  defendant's 
principal  objection  is  to  the  latter  part  of  the 
question,  viz.,  ''supposing  they  had  goneoffand 
abandoned  it."  But  we  do  not  perceive  that 
these  words  really  add  anything  substantial  to 
what  precedes  them.  The  object  of  the  question 
was  to  find  out  what  damage  had  been  done  t<i 
the  plaintiff's  property  when  the  witness  saw  it, 
"m  A  toas  theti^  in  the  exact  language  of  the  in- 
quiry; that  is  to  E>ay,  what  damage  ]iad  thn  do- 
endant  suffered  up  to  that  time.    The  amount 
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of  th(«t  damage  was  a   measure  of  nhiintiirf<  re- 
covery, without  reference  to  what  tlie  defendant 
might  do  afterwards,  upon   taking   proper  con- 
demnation proceedings,  or  otherwise. 
This  seems  to  us  to  have  been  the  scoi)e  of  the 

Juestion,  and  we  think  it  was  properly  allowcil. 
t  is,  of  course,  not  claimed  that  the  defendant 
did  anything  subsequently  to  make  the  damage 
any  less  than  it  then  was.  It  is  not  perceived 
that  the  correctness  of  the  ruling  of  the  court 
in  admiUtTig  the  question  is  affected  by  what 
came  out  upon  defendant's  cross-examination  of 
the  witnesfl. 
The  order  denying  anew  trial  is  affirmed 
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PROMISSORY  NOTE— BURDEN  OF  I'UOOF. 


SUPREME  COURT  OP  IOWA. 


Darrow  v.  Blakb. 


July  12,  18S2. 

Where  the  transferee  of  a  fmiiflnlent  note  sookn  to  re- 
cover  thereon,  he  has  the  burden  of  Bhowiiiff  that  he  pur- 
ohaaed  it  In  good  faith ;  and  whore  the  tmneforoo  in  n 
partnemhipv  the  bnrden  is  on  tho  partnership  t<i  show 
that  aU  the  members  were  ignorant  of  tho  fraud  at  the 
time  of  tiie  porobAae. 

Action  upon  a  promissory  note.  The  defend- 
ant admits  the  execution  of  the  note,  but  avers 
that  the  same  was  obtained  from  him  without  con- 
sideration, and  by  fraud.  There  was  a  trial  by 
jury,  and  verdict  and  judgment  were  rendered 
or  the  defendant.    The  plaintiffs  api)eal. 

Adams,  J 

The  note  was  executed  payable  to  the  order 
of  the  maker,  and  indorsed  by  him  in  blank, 
and  given  to  one  Parsons,  who  transferred  it  be- 
fore maturity  and  for  A  valuable  consideration 
to  the  plalntifGB,  who  are  partners.  The  note 
was  given  under  an  arrangement  whereby  the 
defendant  was  to  become  the  agent  of  the  Amer- 
rican  Hog  Cholera  Cure  Company,  of  Eureka, 
Iowa.  Without  setting  out  in  detail  the  facts 
relied  upon  by  defendant,  it  is  sufRcieut  to  say 
that  there  was  evidence  tending  to  show  tliat 
the  note  was  procured  by  fraud,  as  the  defenchtut 
avers.    Upon  this  evidence  the  court  instructed 
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the  jury,  in  substance,  that  if  they  found  that 
the  note  was  procured  by  fraud  they  should  find 
for  the  defendant,  unless  they  found  that  the 
plaintiffif  purchased  the  note  before  maturity  for 
a  valuable  consideration  without  knowledge  of 
the  fraud,  an(>  in  case  they  found  that  the  plaint- 
tiffs  did  so  purchsise  the  note,  then  the  ver- 
dict should  be  for  them.  The  plaintiff  do  not 
complain  of  this  instruction;  but  they  say  that 
under  it  the  verdict  should  have  been  for  them, 
because,  while  the  jury  might  have  been  justi- 
fied in  finding  that  the  note  was  procured 
by  fraud,  the  evidence  was  conclusive  that  it 
was  purchased  by  pLaintiffs  without  knowledge 
of  the  fraud.  The  purchase  was  made  by  one  Ten- 
ny,  a  member  of  the  plaintifis'  firm,. who  testified 
that  he  had  no  knowledge  of  any  of  the  circum- 
stances connected  with  the  note.  To  rebut  this 
evidence  the  defendant  showed  that  there  had 
lieen  other  victims  of  hog-choliQra  notes  in  that 
community,  and  that  Tenny  had  been  informed 
that  it  was  claimed  that  the  hog-cholera  notes,  as 
a  class,  were  fraudulent.  But  it  is  not  shown  that 
whatever  information  Tenny  received  upon  this 
subject  was  received  after  the  purchase.  Tenny's 
testimony,  therefore,  is  uncontradicted. 

There  remains,   then,  only  to  be  considered 
whether  proof  that  Tenny  was  at  the  time  of 
the  purchase  without  knowledge  of  the  fraud 
was  sufficient.    The  defendant  contends  that  it 
was   not.     He   contends   that   while    Tenny 's 
knowledge  would  be  deemed  the  knowledge  of 
the  firm,  his  ignorance  wonld  not  necessarily  be 
decme<l  the  ignorance  of  the  firm.     It  must  be 
mlmitted,  of  course,   that  tlie  fcict  that  Tenny 
was  ignorant  of  the  fraud  would  not  show  that 
his  partners  were.      The  general   rule  is    that 
where  the  transfereeof  a  fraudulent  note  seeks  to 
recover  thereon  he  has  the  burden  of  showing 
that  he   purchased  in   good  faith.    Now,  where 
the  purchaser  is  a  partnership,  wilLtt  be  deemed 
a  purchaser  in  g(xxl  faith  if^it  irsimply  shown 
that  the   purchasing   partner  had  personally-  no 
knowledge  of  any  fact   which  would  preclude 
good  faith?    No    decision    directly    upon  this 
point  has  been  cited  by  counsel,  and  none  has 
come  to  our  notice.    Upon  principle,  it  appears 
to  us  that  the  question  should  be  answered  in 
the  negative.     We  know  of  no  ground  upon 
which  it  could  be  presumed  that  the  purchasing 
partner 's  copartners  were  ignorant  ot  the  fraud- 
ulent character  of  the  note  because  he  was.    He 
might  have  been  the  one  selected  and  put  for- 
ward to  make  the  purchase,  because  he  was  igno- 
rant.    We  are  aware  that  if  the  rule  is  as  we 
hold  thait  where  a  partnership  seeks  to  recover 
as  a  bona  fide  purchaser  )f  a  promissory  note  fraud- 
ulently procured  the  burden  is  upon  the  partner- 
shin  to  show  that  all  the  members  were  ignorant 
of  the  fraud  at  the  time  of  the  purchase,   it  is 
necessary  for  the  entire  safety  of  a  partnership 
in  purchasing   a  note  that  all  the   members 
should  be  consulted  or  inquired  of  by  the  pur- 
chasing partner.    But  this  is  imposing  no  great 
burden.    We  cannot  suppose    that  promissory 
notes  are  often  purchasea  oy  partnersnips  under 


such  exigency  upon  their  part  that  the  necessity 
for  the  caution  required  oy  the  rule  laid  down 
would  impose  an  unnecessary  reBtriction  upon 
the  business. 

In  our  opinion  the  plaintiff  did  not  show 
that  they  purchased  without  knowledge  of  the 
fraud,  and  the  judgment  must  be  affirmed. 


♦  ♦  ♦ 


LIFE  INSURANCE.— WAIVER.— ESTOPPEL 


NEW  YORK  COURT  OP  APPEALS. 


Robertson  o.  The  Metropolitan  Life  Iks.  Ca 


April  11, 1882. 


A  poHcy  of  Ufe  insurance  provided  thai  It  should 
if  any  premium  aliould  not  be  paid  within  thirty  day! 
after  it  feli  due.  A  premium  havinar  fallen  due  Jan.  10, 
1877,  PlaintifTa  agent  called  on  Feb.  10  to  attend  to  it 
and  waa  inforniod  by  defendant's  secretary  that  it  had 
been  attended  to,  bnt  in  fact  tiie  premium  was  never 
paid.  IMd,  that  defendant  was  not  estopped  by  tlio 
statement  of  its  secretary  from  asserting  the  forfeitnre, 
as  pUkiniiff  was  not  harmed  or  prejudiced  thereby,  the 
policy  having  lapsed  before  such  statement  was  made,  and 
tliat  there  was  no  waiver  of  the  forfeiture,  as  the  socie- 
tary's  statement  was  made  under  a  mistake  of  fact. 

This  is  an  action  upon  a  policy  of  insurance 
issued  bv  defendant  to  plaintiffon  the  life  of  her 
\iusbana.  It  provided  that  any  payment  of  pre- 
mium could  be  made  within  thirty  days  after  the 
saiae  became  due  and  payable  by  the  term  of  the 
policy.  It  also  provided  that  in  case  any  pre- 
mium should  not  be  paid  on  or  before  the  time 
required  by  the  policy  the  policy  should  cca<w, 
and  all  previous  payments  of  premiums  shouUl 
be  forfeited  to  the  company.  It  was  also  pro- 
vided that  if,  after  the  company  has  receive<l 
thrceor  more  annual  premiums,  theassu  red  should 
fail  to  pay  anv  further  premium  when  due,  upon 
a  surrender  of  the  policv  within  thirty  days  after 
such  unpaid  premium  oecame  due,  the  company 
would  in  exchange  therefor  issue  a  paid  up  policy 
for  at  least  the  full  amount  of  even  doUarsof  pre- 
miums received  bv  it  on  the  policy.  The  policy 
was  issued  in  1868.    Plaintiff  failed  to  pay  the 

Jortion  of  the  annual  premium  which  fell  due 
anuary  10, 1877,  on  that  day  or  within  thirty 
days  thereafter.  It  appeared  that  on  Febuarr 
10,  an  agent  of  plaintiff  went  to  defendant's  (h- 
fice.  and  stated  to  its  secretary  that  he  had  come 
to  attetid  to  Mr.  Robertson's  premium,  and  would 
like  to  know  what  the  condition  of  it  was.  The 
secretary  looked  at  the  books  and  replied  that  Mr. 
Robertson  had  attended  to  that  himself,  plaint* 
19*8  agent  understanding  the  secretary  to  mean 
that  Mr.  Robertson  had  paid  the  premium.  Up- 
on the  return  of  her  agent  with  tne  information 
ihus  obtained  from  its  secretary  plaintiff  learned 
from  her  husband  that  the  premium  htd  not 
been  paid.  Three  or  four  days  after  she  went  to 
defendant's  office  and  tendered  the  amount  of  the 

{>remium  then  past  due,  and  the  company  re- 
used to  recei  ve  payment.  Upon  the  trial  de- 
fendant's secretary  testified  that  he  had  no  recol- 
lection of  stating  to  plaintiff's  agent  that  the 
policy  had  been  attended  ta  There  was  no  al- 
legation in  the  complaint  and  the  case  does  not 
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disclose  that  there  was  any  claim  at  the  trial 
that  the  premiam  had  actually  bden  paid  or  in 
any  manner  attended  to  or  arranged  prior  to  f^ 
mary  10, 1877. 

Ebldf  That  as  by  the  very  terms  of  the  policy 
it  ceased  by  the  non-payment  of  the  premium 
within  the  time  stiplilated.  it  could  only  be  re- 
vived or  continued  m  life  oy  a  new  agreement, 
by  the  operation  of  an  estoppel  or  of  a  waiver. 
No  new  agreement  was  proved  or  alleged  in  the 
complaint.  There  was  noestoppcl,  as  the  plaint- 
iff was  not  harmed  or  preiudicedby  the  mistaken 
or  untrue  statement  made  to  her  agent  on  Feb- 
ruary 10,  1877.  The  policy  had  then  lapsed  and 
it  was  too  late  for  her  to  do  anything  to  restore  or 
continue  it.  There  was  no  waiver  of  the  forfeit- 
ure of  the  policy,  because  what  was  said  by  the 
secretary  on  February  10, 1877,  was  plainly  said 
u  nder  a  mistake  of  fact. 

Ordinarily  a  partjr  ahould  not  be  held  to  have 
waived  a  forfeiture  m  the  absence  of  facts  consti- 
tuting an  estoppel,  unless  he  he  intended  to 
waive  it,  nor  can  he  be  held  to  have  waived  it 
unless  he  knew  of  the  facts  constituting  the  for- 
feiture. 25  Alb.  L.  J.,  274:  2  Piatt  on  Leasep, 
469;  81  N.  Y,  419 ;  46  Barb.,  333. 

Judgment  of  General  Term,  affirming  judg- 
ment for  plaintiff,  reversed,  and  new  trial 
granted. 


^» » 


CRIMINAL  LAW— INSANITY— BURDEN  OF 

PROOF. 


SUPREME  COURT  OF  CALIFORNIA- 
Pkoplb  v.  Hamilton. 


May,  1882. 

In  orlmlnal  omm,  where  Insanity  is  relied  upon  as  a 
defenoey  the  harden  of  proof  ia  on  the  defendant,  and  the 
proof  muat  he  such  in  amount  that  If  the  Isaae  of  sanity 
or  Insanity  of  the  defendant  were  aohmitted  to  a  Jury  in 
a  civil  oaoe  they  would  find  he  wai  insane. 

Indictment  for  murder.  Among'  the  errors 
assigned  bpr  the  defendant,  it  is  alleged  that  the 
court  erred  in  its  instruction  to  the  jury  on  thd 
subject  of  insanity,  which  defence  was  inter- 
posed to  the  charge. 

McEbb,  J. 

The  court  did  not  err  in  charging  the  jury  on 
the  subject  of  insanity  as  follows:  ''Where  in- 
sanity is  relied  upon  as  a  defence,  the  burden  of 
proof  is  on  the  defendant;  and  that  the  proofs 
must  be  such  in  amount  that  if  the  single  issue 
of  the  sanity  or  insanity  of  the  defendant  should 
be  submitted  to  the  jur^  in  a  civil  case  they 
must  find  that  he  was  insane.  The  insanity 
mnst  be  dearly  established  by  satisfactory 
proof."  Such  is  the  law  as  expounded  by  this 
court  in  People  v.  McDonnell,  47  Cal.  184.  The 
instruction  is  substantially  the  same  as  was  ap- 
proved in  that  case.  Insanity,  when  relied 
upon  as  a  defence  in  a  criminal  case,  is  a  fact. 
As  a  fact  it  mnst  be  proved  as  any  other  fact 
in  the  case.  ''It  must,"  says  the  court  in  Peo- 
lile  V.  Coftnan,  24  C^l.  230,  "be  e^tabliabed  with 


the  same  clearness  and  certainty  as  any  other 
fact  alleged  by  the  defohdant  m  his  defence, 
that  is  to  say,  the  proof  must  be  such  in  amount 
that  if  the  single  issue  of  the  sanity  or  insanity 
of  the  defendant  should  be  submitted  to  the  jury 
in  a  civil  case,  that  they  would  find  he  was  in- 
sane." The  rule  thus  established  in  this  state 
is  not  subjedt  to  the  criticism  that  it  deprives  a 
defendant  in  a  criminal  case  of  the  benefit  of  a 
reasonable  doubt;  for,  altliough  a  defendant  is 
required  to  prove  every  fact,  in  the  defence  upon 
which  he  relies,  by  satisfactory  evidence, — evi- 
dence which  ordinarily  produces  moral  certainty 
or  conviction  in  an  unprejudiced  mind  (§  1853, 
C.  C.  P.),  yet  if  out  or  his  evidence,  together 
with  the  evidence  of  the  prosecution, — all  the 
evidence  on  both  sides, — there  arises  a  reasona- 
ble doubt  about  it,  he  is  entitled  to  the  benefit 
of  the  doubt.  But  it  will  be  observed,  that  it  is 
the  carpus  deUcUj — the  criminal  act — which  must' 
be  proved  beyond  a  reasonable  doubt  (§2061,  C. 
C..P.),  and  not  a  fact  in  the  case  itself.  *  In  that 
respect  the  rights  of  the  defendant  were  prop- 
erly guarded  in  the  triid  of  the  case.  For  while 
the  court  told  the  jury  that  insanity  was  a  fact 
for  the  defendant  to  establish  by  satisfactory 
proof,  it  at  the  same  time  charged  them  that  the 
burden  of  proof  to  make  out  the  guilt  of  the  de- 
fendant was  on  the  prosecution;  "that  the  de- 
fendant must  be  presumed  innocent  until  his 
guilt  is  estabtisheci  by  proof;  and  that  he  is  en- 
titled to  the  benefit  of  all  reasonable  doubts,  and 
cannot  be  convicted  of  any  degree  of  crime,  un- 
less the  jury  are  convinceo  by  the  evidence  in 
the  case;  beyond  all  reasonable  doubt,  tliat  he  is 


"^a 


Judgnotent  affirmed. 


9)i^<yt  of  ^eoiMovuy. 


IOWA. 


(Supreme  Court.) 


CoMN,  V.  Conn  ANi>  OTHERS.    July  12, 1882. 

Home9tead—Dou)er — Electinn  by  Widow, — A  wid- 
ow may  take  out  of  her  real  estate  owned  by  her 
husband  either  the  distributive  share  or  the 
homestead  for  and  during  her  life,  but  she  can- 
not take  both ;  and  occupancy  of  tne  homestead 
for  more  than  10  years  after  the  death  of  her 
husband  should  be  regarded  as  an  election  to 
take  it  for  life,  instead  of  her  distributive  share 
or  dower. 

Where  the  widow  mortgaged  the  property, 
including  her  share  inherited  from  a  deceased 
child,  ana  the  mortgage  was  subsequently  fore- 
closed, the  purchaser  at  the  mortgage  sale  be- 
comes a  tenant  in  common  with  the  surviving 
heirs,  and  cannot  acquire  a  tax  title  to  the  prej- 
judice  of  his  co-tenants;  and  an  intervener 
holding  under  a  quitclaim  deed  from  him  bos  no 
better  right. 
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Ormond  v.  Central  Iowa  Ry.  July  12, 1882. 

Custom— Xegligciice — Railroad. — Tho  custom  of 
a  uci^i^hborhoud  is  not  admissible  in  evidence  to 
prove  a  want  of  contributory  negligence,  in  an 
action  brought  by  plaintiff  against  a  railroad 
cxminany  for  damages  cauiscd  by  the  burning  of 
HtacKK  of  oats  in  a  field  along  the  line  of  defend- 
ant's right  of  way,  and  caused  by  sparks -from 
defendant's  engine. 

In  such  iaction  it  is  competent  to  show  that 
plaintiff  raised  the  oats  on  rented  land  on  shares 
to  prove  thai  he  did  not  own  ail  the  grain  de- 
stroyed. 


Stuhlmiller,  Adm  V,  v.  Clouohly.  July  12, 1882, 

Affilpractice — Measure  (^  Damage. — In  an  action 
for  damages  for  wrongfully  causing  the  death 
of  a  married  woman  by  negligent  medical  treat- 
ment luid  want  of  ordinary  skill  as  a  physcian, 
an  instruction  to  the  effect  that  the  damages,  if 
any,  thus  caused  should  be  assessed  the  same  as 
though  she  had  been  an  unmarried  woman,  tak- 
ing into  acount  her  age,  health,  habits,  euuca- 
tion,  expectancy  in  life,  atid  her  degree  of  ability 
to  i>erforni  various  kinds  of  labor  and  earn  money, 
is  erroneous,  as  the  damages  should  not  be  assessed 
ou  the  same  basis  as  though  she  were  unmarriedi 


DicKEN  V,  Morgan.  July  12. 1882. 

(htUract — OonMeratian — Highway  over  Land. — 
There  is  nothing  in  the  statutes  of  this  state 
which  requires  exceptions  to  the  decree  in  an 
equitable  action  to  be  taken  to  justify  a  trial  on 
appeal. 

rlain  tiff  sold  land  to  defendant,  and  for  part 
of  the  consideration  agreed  to  procure  the  legal 
establishment  of  a  highway  across  one  side  of 
the  land.  This  he  failed  to  accomplish.  JETeU, 
Xhat  for  that  part  of  the  consideration  money 
agreed  to  be  paid  for  the  establishment  (rf  the 
highway  defendant  was  not  liable. 

Where  an  action  was  brought  against  the  road 
supervisor  to  prevent  the  opening  of  a  certain 
road,  and  there  was  a  trial  involving  the  validity 
of  said  road,  and  the  opening  of  the  same  was 
perpetually  enjoined^  this  must  be  regarded  as 
an  adjudication  binding  upon  the  public  and  up- 
on all  persons  interested,  and  no  toad  could  there- 
after be  legally  established  along  said  line. 


John  A.  Carton  &  Co.  v.Illinois  Central  R.  Co. 
July  12, 1882. 

OonstUvUional  Law — freights. — An  act  of  the 
state  legislature,  whose  object  and  purpose  is  to 
control  and  regulate  the  shipment  of  freight  to 
points  in  other  states,  is  in  violation  of  article  1, 
§  8,  of  the  constitution  fo  the  United  States,  as 
being  legislation  on  inter-state  commerce — ^a 
subject  which  is  in  its  nature  national,  and 
requiring  the  exclusive  legislation  pi  congress. 

An  inter-state  contract  of  shipment,  entered 
into  by  a  common  carrier,  is  an  entire  contract. 


and  the  laws  of  the  state  wherein  it  was  made, 
so  far  as  they  attempt  to  regulate  interstate  com- 
merce, do  not  enter  into  it  as  a  part  of  the  con- 
tract, being  repugant  to  the  federal  constitation. 
BfiCK,  J.,  dissenting. 

A  contract  is  subject  to  the  laws  of  the  state 
wherein  it  is  made  and  which  are  applicable 
thereto. 

A  state  may  enact  statutes  regulating  charges 
on  shipments  of  goods,  unless  they  should  he 
found  to  be  in  conflict  with  the  constitation  of 
the  United  States  as  a  regulation  of  commeroe, 
and  in  the  absence  of  an  v  legislation  by  congress 
upon  the  subject,  such  laws  cannot  be  regarded 
as  an  encroachment  upon  the  authority  of  the 
general  goverment. 

Such  regulations  of  commerce  only  as  impose 
burdens  and  restrictions  are  forbidden  to  the 
states  by  the  constitution  of  the  United  States, 
but  laws  which  aid  in  securing  expeditious  and 
cheap  transportation,  and  which  remove  burdens, 
impediments,  and  restrictions  imposed  on  com- 
merce by  common  carriers  through  unnecessary 
delays,  and  by  their  unreasonable  and  unjust 
exaction  and  discriminating  charges,  are  not 
regulations  of  commerce  within  the  contempla- 
tion of  the  constitutiion  of  the  United  States. 


Van  Vechten  v.  Smith.  July  13,  1882. 

Promtasory  note — IrUerlinealion — SUUemenl  of  Sd- 
ler. — In  an  action  upon  a  promissory  note  de- 
fendant is  not  prejudiced  by  the  instruction  that 
if  the  word  ''bearer"  was  interlined  after  delivery 
of  the  note  that  would  be  a  material  alteration 
and  vitiate  the  note ;  but  if  they  should  find 
that  the  word  ''bearer"  was  interlined  at  or  be- 
fore delivery,  the  note  would  be  negotiable  and 
the  plaintiff  would  be  entitled  to  recover,  though 
thev  found  that  the  note  was  procured  oy  fraud 
ana  without  consideration,  even  if  erronoos, 
unless  there  was  some  evidence  of  fraud  or  want 
of  consideration. 

A  statement  by  a  seller  of  property  as  to  its 
value  is  a  mere  opinion,  and  not  to  be  treated  as 
a  false  representation,  however  insincere  the 
seller  may  have  been;  and  such  statement  is  no 
defence  to  an  action  upon  a  note  given  for  the 
property. 

A  party  cannot  rescind  an  agreement  involv- 
ing several  matters  without  surrending  or 
offering  to  surrender  what  he  has  received  upon 
such  agreement. 

An  agreement  by  parol  cannot  be  admitted 
in  evidence  to  contravene  the  terms  of  a  written 
contract.  So  held,  where  a  note  sued  on  was 
attempted  to  be  contravened  by  proof  of  an  agree- 
ment that  it  should  be  paid  by  commissions  for 
future  services  as  agent  of  the  holder. 

An  agent  appointed  to  collect  a  note  has  no 
authority  to  bind  his  principal  by  his  opinion  as 
to  the  reading  of  a  particular  word  in  such 
note. 

The  assignee  of  a  note  is  not  affected  bv  an  in* 
terlineation  made  before  he  purchased  the  note, 
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COLUMBUS,  OHIO,    :    :     AUGUST  10,  1882. 


VERY  IMPOltTANT ! 


With  this  nunilier  we  complete  our  bgcoihI 
^ear. 

The  Ohio  Law  Journal  has  taken  its  place 
permanently  i\b  one  of  the  standard  law  pub- 
lications of  the  country,  and  as  a  representa- 
tive of  the  great  State  of  Oliio,  is  at  loust 
fairly  creditable.  We  ought  perhaps  to  leave 
this  remark  for  others  to  make  ;  but  otliers 
may  not  have  the  opportunity — possibly  not 
the  mind  to  do  so. 

We  would   simply   say   however,   that  we 

have  been  nobly  seconded  in  our  eftort  to  give 

to   the  profession  of  this  great  State,  c  Law 

Joim^al — a  medium  by   which  the  action  of 

the  highest  court  of  the  State  could  be  at  once 
transmitted  to  those  most  deeply  concerned, 
H8  litigants,  attorneys  or  as  lawyers  at  large. 
We  are  proud  of  the  fact  that  our  subscribers^ 
our  patrons^  those  who  appreciate  our  paper 
best  and  pav  for  it  most  promptly,  are  the 
very  best  and  most  successful  lawyers  of  the 
State.  This  is  true  of  every  town,  city  and 
county  in  Ohio.  It  is  but  natural  obe- 
dience to  the  law  of  cause  and  eftect.  No 
lawyer  can  succeed  except  b^  knowing  tlie  law. 
And  the  law  of  the  first  importance  to  all 
lawyera,  is  the  law  of  their  own  state.  The 
infallible  indication  of  a  successful  lawyer  is 
his  familiarity  with  7*eccn/ enactments  and  judi- 
cial decisions. 

There  is  but  one  method  of  obtaining  these 
immediately  after  their  enactment  and  pro- 
mulgation and  that  method  is  by  reading  the 
Ohio  Law  Journal.  And  the  only  method  by 
which  the  publication  of  a  law  journal  is  ren- 
dered possible  is  by  that  generous  support 
which  we  derive  from  the  membere  of  the 
profession. 

To  our  old  friends  we  would  further  say^ 
that  prompt  renewals  accompanied  by  cash 
will  be  until  Sept.  1st,  particularly  gratifying 
and  opportune. 

Look  over  your  files  of  the  Law  Journal, 
and  ascertain  at  once  w^hether  any  are  missing. 
We  ham  but  few  back  numbers!  Those  who 
come  first  will  be  first  served  of  course. 
When  you  have  found  what  numbers  you  de- 
sire, let  us  know  at  once — with  your  order  for 
renewal,  and  we  will  complete  files  as  far  as 
our  numbers  on  hand  will  go.  Do  not  wait ! 
Attend  to  this  at  once ! 


VIRGINIA  MILITARY    LANDS    IN   OHIO. 


Circleville,  Ohio,  July,  26, 1882. 
l\J>liskers  of  the  Ohio  Law  Journal, 

Columbus,  0. 
Gentlemen: 

Some  weeks  since  I  promised  you  to  write  for 
your  Journal,  and  for  publication,  my  views  on 
Virginia  Military  Land  titles  and  the  rightsof 
locators  and  owners  of  lands  in  the  Virginia 
Military  district  in  Ohio,  and  the  bearing  of  the 
several  acts  of  congress,  on  the  subject,  none  of 
them  having  ever  been  repealed. 

1  presume  it  is  well  understood  that  Virginia 
ceded  to  the  United  States  all  right  &c.,  which 
that  commonwealth  had  to  the  territory  or  tract 
of  country  within  the  limits  of  her  charter 
situate,  lying  and  being  to  the  northwest  of 
the  river  Ohio,  reserving  that  part  of  the  country 
between  the  rivers  Scioto  and  Little  Miami,  on 
the  northwest  side  of  the  said  river,  Ohio,  for  the 
use  of  the  officers  and  soldiers  of  the  conti- 
nental line  or  so  much  of  the  country  between 
those  rivers  as  might  be  necessary  to  makeup 
any  deficiency  of  good  land,  on  the  southeast 
side  of  said  river  Ohio,  which  had  been  reserved 
by  law  for  the  Virginia  troops  upon  continental 
establishment. 

A  deficiency  of  good  land  for  the  satisfaction 
of  said  troops  on  the  southeast  side  of  said  river 
Ohio,  having  been  reported  to  congress,  she  passed 
her  {vct  of  August  10th,  1790,  entitled  ''An  Act  to 
enable  the  officers  and  soldiers  of  the  Virginia 
line  on  continental  establishment  to  obtain 
titles  to  certain  lands  lying  northwest  of  the 
river  Ohio,  between  the  Li  tile  Miami  and  Scioto." 
U.  S.  L.  Vol.  1,  p.  182. 

And  on  the  9th  day,  of  June,  1794,  amended 
her  said  act.  U.  S.  L.  Vol.  1,  p,  394. 

On  March  23rd,  1804,  conjgress,  passed  an  Act 
entitled  "an  Act  to  ascertain  the  boundary  of 
the  lands  reserved  by  the  state  of  Virginia, 
northwest  of  the  river  Ohio,  for  the  satisfaction 
of  her  officers  and  soldiers  on  continental  estab- 
lishment and  to  limit  the  period  for  locating 
the  said  lands." 

By  the  1st  section  of  this  act  she  declared, 
''that  the  line  run  under  the  direction  of  the  sur- 
veyor general  of  the  United  States  from  the  source 
of  the  Little  Miami  toward  the  source  of  the  Scio- 
to, and  which  boundson  theeast,  the  surveys  of  the 
lands  of  the  United  States,  shall,  together  with 
its  course  continued  to  the  Scioto  River,  be  con- 
sidered and  held  as  the  westerlv  boundary  line, 
north  of  the  source  of  the  Little  Miami,  of  the 
territory  reserved  by  the  State  of  Virginia, 
between  the  Little  Miami  and  Scioto  Rivers,  for 
the  use  of  the  officers  and  soldiers  of  the  conti- 
nental line  of  that  state,  provided  that  the  State 
of  Virginia  shall  within  ten  years  after  the  pass- 
ing oif  this  act,  recognize  such  line  as  the  bound- 
ar}'  of  the  said  terntorv." 

By  the  2nd  section  she  provided  "that  all  the 
officers  and  soldiers  or  their  legal  representatives 
who  are  entitled  to  bounty  lands  within  the 
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above  mentioned  reserved  territory  shall  com- 
plete their  locations  within  three  years  after  the 
passing  of  this  act,  and  every  such  officer  and 
soldier,  or  his  legal  representatives,  whose  bounty 
land  has  oi  shall  have  been  located  within  that 
pjart  of  the  said  territory  to  which  the  Indian 
title  has  been  extinguished  shall  make  return  of 
bia  or  their  surveys  to  the  Secretary  of  the 
Department  ot  War  within  five  years  after  the 
passine  of  this  act,  and  shall  also  exhibit  and 
file  with  the  said  Secretary  and  within  the  same 
time,  the  ori^iniJ  warrant  or  warrants  under 
which  he  claims,  or  a  certified  copy  thereof, 
under  the  seal  of  the  office  where  the  said 
warrants  are  legally  kept:  which  warrant  or 
certified  copv  tnereof  shall  be  sufficient  evi- 
dence that  the  grantee  therein  named  or  the 
person  under  whom  such  grantee  claims,  was 
originally  entitled  to  such  bounty  land,  and 
every  person  entitled  to  said  lands,  and 
thus  applying  shall  thereupon  be  entitled  to 
receive  a  patent  in  the  manner  prescribed  by 
law. 
And  the  Srd  section  of  said  act  declared : 
'^That  such  part  of  the  above  mentioned  re- 
served territory  as  shall  not  have  been  located, 
and  these  tracts  of  land  within  that  part  of  the 
said  territory  to  which  the  Indian  title  has  been 
extinguished,  the  surveys  whereof  shall  not 
have  l>een  returned  to  the  Secretary  of  War 
within  the  time  and  times  prescribed  by  this 
act,  shall  thenceforth  be  released  from  any  claim 
or  claims  for  such  bounty  land,  and  shall  be  dis- 
posed of  in  conformity  with  the  provisions  of 
the  act  entitled,  '*An  Act  in  addition  to^  and 
modification  of  the  propositions  contained  in  the 
act  entitled  'An  Act  to  make  the  people  of  the 
eastern  division  of  the  territory  northwest  of 
the  river  Ohip^  to  form  a  Constitution  and  State 
ffovernmentj  and  for  the  admission  of  such  State 
into  the  Union,  on  an  equal  footing  with  the 
originid  States,  and  for  other  purposes." 

rrevious  to  the  expiration  of  tne  three  years 
limited  in  said  first  section  for  completing  loca- 
tions on  the  2nd  day  of  March,  1607,  congress 
passed  an  act  extending  the  time  for  locating 
lands  in  said  district,  by  section  one  of  which 
she  provided  ''That  the  officers  and  soldiers  of 
the  Virg[inia  line  on  continental  establishment, 
their  heirs  or  assigns  entitled  to  bounty  land 
within  the  tract  reserved  by  Virginia,  between 
the  Little  Miami  and  Scioto  rivers,  for  satisfying 
the  legal  bounties  to  her  officers  and  soldiers  up- 
on continental  establishment,  shall  be  allowra 
a  further  time  of  3  ^ ears  from  the  23rd  of  March, 
next,  to  return  their  surveys  .and  warrants,  or 
certified  copies  of  warrants,  to  the  office  of  the 
Secretary  ca  the  War  Department,  anything  in 
the  act  entitled,  An  Act  to  ascertain  the  bound- 
ary of  the  lands  reserved  by  the  State  of  Vir- 
Jpnia,  northwest  of  the  river  Ohio,  for  the  satis- 
aotion  of  her  officers  and  soldiers  on  continental 
establishment,  and  to  limit  the  period  for  loca- 
ting the  said  land,  to  t' e  contrary  ilotwith- 
standing;.    Provided  that  no  locations,  as  afore- 

Mid|  within  the  above  mentioned  (mot  shall, 


after  the  passins  of  this  act,  be  made  on  irmdM 
of  land  for  which  patents  have  previously  been 
issued,  or  which  have  been  previously  surveyed, 
and  anv  patent  which  may  nevertheless  be  de> 
tained  for  land  located  contrary  to  the  provisiuDs 
of  this  section,  shall  be  considered  as  null  and 
void."  U.  S.  L.  Vol.  2,  p  424. 

These  acts  extending  the  time  for  loGatiofc 
lands  and  returning  surveys,  were  oontinued 
to  the  1st  day  of  January,  1852,  since  when  no 
acts  have  bc«n  passed  extending  the  time  to 
make  new  Ipcations,  but  on  the  3ra  day  of  March, 
1855,  congress  passed  an  act  extending  the  time 
for  making  surveys  Ac.,  as  follows: 

"Sec.  1.  That  the  officers  and  soldiers  of  the 
Virginia  line  on  continental  establishment, 
their  heirs  or  assigns,  entitled  to  bounty  lands, 
which  have,  prior  to  the  first  day  of  Januanr, 
Anno  Domini  1862,  been  entered  within  the 
tract  reserved  bv  Viginia,  between  the  Little 
Miami  and  Scioto  rivers,  for  satisfying  the  legal 
bounties  to  her  officers  and  soldiers  upon  conti- 
nental establishment,  shall  be  allowea  the  fur- 
ther time  of  two  vears  from  and  after  the  passage 
of  this  act  to  jnaxe  and  return  their  surveys  and 
warrants,  or  certified  copies  of  warrants  to  the 
"General  Land  Office."    U.  S.  L.  Vol.  10,  n.  701. 

The  period  limited  in  this  act  expired  March 
8rd,  1867. 

On  the  18th  day  of  February,  1871,  oongress 
ceded  to  the  State  of  Ohio  the  lands  remainin|; 
"unsurveyed  and  unsold"  in  the  Virginia  Mih- 
tary  District.    U.  8.  L.  VoL  16,  p.  4l£ 

And  on  the  25th  day  of  Marcn,  1872,  the  leg- 
islature ceded  the  same  lands  to  the  Trustees  of 
the  "Ohio  Agricultural  and  Mechanical  OoUegSi'' 
(Laws  of  Ohio,  VoL  69,  p.  52)  to  whom  the 
Honorable  Aaron  F.  Perry  furnished  an  opinion 
that  under  the  3rd  Section  of  the  said  act  of 
congress  of  March  23rd,  1804,  all  the  location  of 
lands  in  said  Military  District,  standing  upon 
entry  merely,  and  upon  entry  and  surveys  not 
returned  to  the  -KJeneral  Land  Office"  (Substi- 
tuted by  the  Act  of  Congress  <tf  April  26th.  1813, 
for  the  Secretary  of  War.  U.  a  L.  VoL  2.  p.  717,) 
on  or  before  the  3rd  dav  of  March,  1867,  had  un- 
der the  3rd  Section  of  tne  said  act  of  March  28rd, 
1804,  lapsed  to  the  United  Stotes,  and  within 
tbe  meaning  of  the  said  act  of  February  18th, 
1871,  were  "unsurveyed  and  unsold  landsi"  and 
by  the  terms  of  said  cession  and  the  act  of  the 
legislature  of  Ohio,  the  title  to  said  lapsed  locsr 
tions  had  become  vested  in  the  said  Trustees. 
This  opinion  brought  congress  to  an  explanation 
in  the  form  of  her  act  of  Mav  27th,  1880,  U.  8. 
L.  Vol  21,  p.  142,  entitled  *'An  Act  to  oonstrae 
and  define  'An  Act  to  cede  to  the  State  of  Ohio 
the  unsold  lands  in  the  Virginia  Military  Dis- 
trict in  said  State,'  approved  February  18th, 
1871,  and  for  other  j^urposes,"  section  one  oT 
which  is  in  the  following  words,  vis: 

''That  the  Act  ceding  to  the  State  <tf  Ohio  the 
lands  remaining  'unsurveyed  and  unsold'  in  the 
VirgiAU  Military  District  in  the  State  of  Ohio, 
had  no  reference  to  lands  which  were  inclnded 
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founded  ufxin  military  warrantor  warrants  ui>- 
on  continental  establishment,  and  the  true  in- 
tent and  meaning  of  8aid  act  was  to  cede  to  the 
State  of  Ohio,  only  such  lands  as  were  unappro- 
])riated  and  not  included  in  any  survey  or  entry 
within  said  district  which  survey  and  entry  was 
founded  upon  military  warrant  or  warrants 
upon  continental  establishment." 

Section  two  then  declared:  ^'Thatall  legal  sur- 
veys returned  to  the  "Land  Office"  on  or  before 
March  3nl.  1857,  on  entries  made  on  or  before 
January  Ist,  1852,  and  founded  on  unsatisfied 
Virginia  militarv  continental  warrants  are  here- 
by declared  valid,"  and  section  S  provides : 

"That  the  officers  and  soldiers  of  the  Virginia 
line  on  continental  establishment,  their  heirs 
or  assign^  entitled  to  bounty  lands  which  have 
on  or  Defore  January  1st,  1852,  been  entered 
within  the  tract  reserved  by  Virginia,  between 
the  Little  Miami  and  Scioto  rivers,  for  satisfy- 
ing the  legal  bounties  to  her  officers  and  soldiers 
upon  continental  establishment  shall  be  al- 
lowed 3  years  from  and  after  the  passage  of  this 
act,  to  make  and  return  their  surveys  for  record, 
to  the  office  of  the  principal  surveyor  of  said  dis- 
trict, and  may  file  their  plats  and  certificates, 
warrants,  or  certified  copies  of  warrants,  at  the 
'General  Land  office,'  and  receive  patents  for  the 
same." 

The  foregoing  acts  are  the  material  acts  bear- 
ing on  the  questions  to  be  discussed  in  this 
article. 

The  questions  now  presented  are,  whether  the 
act  of  May  27th,  1880,  like  the  former  acts 
extending  the  time  to  locate  and  survey 
and  return  surveys  to  the  "General  Land 
Office,"  suspends  the  8rd  section  of  the 
act  of  March  23rd,  1804,  forfeiting  those 
tracts,  th^  surveys  whereof  had  not  been  re- 
turned to  the  "General  Land  Office,"  and  ex- 
tends the,  right  conferred  by  the  2nd  section  of 
said  act  to  return  surveys  to  said  office,  for  pat- 
ent, and  validates  patents  issued  in  the  in- 
terim. 

Of  these  questions  in  their  order  : 

L  The  act  of  March  2nd,  1807,  says  the  Hon- 
orable Aaron  F.  Perry,  in  his  able  opinion  (we 
cannot  regard  this  opinion  other  than  very  able, 
for  it  was  so  powerful  that  nothing  less  than  an 
act  of  Congress  could  repel  its  conclusion),  fur- 
nished the  trustees  of  said  College,  and  fully  re- 
gorted  in  miscellaneous  Document  No.  42.  47th, 
ongress,  1st  Session,  House  of  Representatives, 
June  23d,  1882,  p  41,  extending  the  time  for  loca- 
ting Virginia  military  warrants  and  returning 
surveys  dtc.,  confirmed  by  the  2nd  section  of  the 
act  of  1804,  and  suspended  the  forfeiture  of  the 
3rd  section  of  said  act  of  those  tracts,  the  surveys 
whereof  had  not  been  returned  to  the  General 
Land  Office.  This  construction  of  the  act  and  of 
all  the  subsequent  acts  of  extension  has  been 
adhered  to,  so  long  as  the  acts  of  extension  to 
make  new  locations  existed,  and  to  the  Ist  da^ 
of  January,  1852,  at  which  period  or  time,  it  is 
to  be  conceded  the  3rd  section  of  said  act  of  1804, 
ceased  to  be  further  suspended,  but  certainly 


was  within  the  control  of  Congress  as  before, 
and  in  justice  to  those  holding  locations  in  saia 
district,  standing  upon  entry  merely  and  upon 
entry  and  survey,  Congress  passed  her  said  act 
of  Search  3rd,  '1855,  extending  the  period  for 
making  survevs  and  returning  surveys  to  the 
"General  Land  Office,"  to  2  years  longer,  com- 
ing up  to  the.  3rd  day  of  March,  1857,  but  upon 
entries  only  made  previous  to  the  Ist  day  of  Jan- 
uarv,  1852. 

This  act  of  1855,  like  the  former  acts,  it  is 
conceded  by  Mr.  Perry  in  his  able  opinion,  and 
also,  by  the  Honorable  N.  C.  McFarland,  Commis- 
sioner of  the  "General  Land  Office,"  in  bis  de- 
cision of  Norvell's  case,  reported  in  Vol.  2,  No. 
42,  p  640,  of  the  Ohio  Law  Jourkal,  for  June  Ist, 
1882,  extends  the  right  of  the  2nd  section  of  the 
act  of  1804,  to  survey  entries  made  previous  to 
January  1st,  1852,  and  return  surveys  to  the 
"General  Land  Office,"  and  suspends  the  for- 
feiture of  surveys  previouslv  made  and  not  re- 
turned, declared  m  the  3rd  section  of  said  act  of 
1804,  and  this  construction  is  confirmed  by  the 
2nd  section  of  the  act  of  May  27th,  1880,  declar- 
ing all  such  surveys  returned  to  the  "Land 
Office"  on  or  before  March  3rd,  1857,  valid. 

And  such  must  be  the  construction  of  the  3rd 
section  of  the  act  of  1880,  which  is  a  mere  copy 
of  the  act  of  March  3rd,  1855,  but  more  full  and 
perfect  to  sustain  the  construction  given  all 
the  previous  acts,  to  return  survevs  under  the 
2nd  section  of  the  act  of  1804,  ana  to  suspend 
the  forfeiture  of  the  3rd  section  of  said  act. 

There  is  another  rule  however,  which  further 
confirms  this  construction  of  the  act  of  185&, 
and  the  act  of  1880. 

If  you  subtract  the  act  of  1855,  or  the  3d  sec- 
tion of  the  act  of  1880,  from  sections  2  and  3,  of 
the  act  of  1804,  and  you  have  left  the  right 
under  the  act  of  1804  to  make  new  entries 
only  or  if  you  please  take  from  2nd  and  the  3d  sec- 
tions of  the  act  of  1804^  the  right  to  make  new 
entries  and  yon  have  the  act  of  1855,  or  the  3d 
section  of  the  act  of  1880  left ;  or  in  other  words 
you  have  all  the  rights  conferred  by  the  2nd  sec- 
tion of  the  said  act  of  1804,  minus  the  right  to 
make  new  entries  with  the  forfeiture  of  the  3d 
section  of  that  act  suspended. 

I  have  always  conceded  the  force  of  the  con- 
struction given  to  the  act  of  March  23rd,  1804, 
bv  Mr.  Perr^  in  his  opinion  as  to  the  forfeiture 
of  the  locations. 

But  I  have  ever  insisted  that  congress  by  the 
provision  of  the  act  of  March  2nd,  1807,  took 
into  her  special  protection  such  surveys,  and 
that  it  was  never  intended  by  congress  to  de- 

I)rive  the  locators  of  them,  but  to  preserve  them 
or  the  officers  and  soldiers  for  whom  they  were 
originally  reserved  by  Virginia,  and  when  the 
forcible  opinion  of  Mr.  Perry  was  presented  to 
congress  she  said  in  the  1st  section  of  her  act  of 
1880, Just  what  I  advised  Colonel  Leet  she  would 
say  of  her  act  of  February  18th,  1871,  ceding  the 
land  remaining  unsurveycd  and  unsold,"  in  the 
Virginia  military  district  to  Ohio. 
I  never  had  any  confidence  in  the  open  letter 
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of  tho  Hon.  William  Lawrence  to  the  Hon. 
N.  C.  McFarland,  Commissioner  of  the  General 
Land  Office  of  Au|<ust  23,1881,  reported  in  the 
2nd  vol.  no.  4  p.  49,  of  the  Onio  Law  Journal  for 
September  8th,  1881,  and  the  opinion  in  said  let- 
ter announced,  of  the  meaning  of  the  act  of  May 
27th,  1880,  or  of  the  disinterestedness  of  the 
writer.  I  regarded  it  in  the  light  of  a  letter  of 
a  politician'  who  was  not  a  candidate  if  the 
other  man  was,  or  unless  the  people  called  him 
out. 

I  am  glad  congress  passed  her  act  of  ]May  27tlt, 

1880,  to^nable  the  people  to  perfect  their  title 
to  the  locations  in  said  district,  standing  U])on 
entries  and  surveys.  There  ought  never  to  have 
been  any  limitation  on  the  right  to  make  sur- 
veys or  to  return  them  for  patent.  From  the  time 
the  entry  was  made,  the  land  has  borne  its  share 
of  taxes  and  the  limitation  has  clogged  the 
right  to  perfect  the  title,  and  it  is  the  duty  of 
congress  to  repeal  this  limitation  at  once.  It 
will  do  more  to  quiet  the  titles  in  the  district 
than  any  act  congress  can  pass  upon  the  sub- 
ject. 

IL  These  actsof  extention  however  under  the 
retroactive  constructions  always  given  them  and 
which  has  become  a  rule  of  property  in  the  dis- 
trict, the  effect  of  which  is  to  validate  all  sur- 
veys previously  made  and  patented,  hasoi>erated 
to  confirm  these  titles,  that  certain  parties  en- 
gaged in  the  practice  of  law  in  the  district,  as'- 
suming  to  know  the  law  of  Virginia  Military 
Land  Titles  in  Ohio,  and  go  about  the  district 
discrediting  them  by  giving  out  in  speeches  and 
publications  that  there  are  130,000  acres  of  land 
m  the  district  to  which  the  people  occupying 
them  have  no  title,  but  which  have  lapsecl  to 
the  United  States  and  become  a  part  of  the  pub 
lie  domain  by  such  forfeiture.  Justice 
Matthews  held  in  his  decision  of  the  case  of 
Chamberlain  v.  Marshall,  in  the  Circuit  Court 
of  the  United   States,  N.  D.  of  Ohio,  August, 

1881,  reported  in  the  Federal  Reporter,  vol.-  8, 
no.  6,  p.  444-5  that  a  sale  of  such  location 
for  taxes  cannot  survive  such  forfeiture  but 
must  equally  come  to  naught. 

Congress  should  at  once  report  a  bill,  repeal- 
ing so  much  of  section  two,  of  said  act  of  1804, 
as  limits  the  time  for  completing  surveys  and  all 
subsequent  statutes  of  limitations  of  the  right 
to  complete  such  survevs  and  to  repeal  section  3, 
of  said  act  of  1804,  and  all  other  acts  or  parts  of 
acts  limiting  the  time  for  return,  location,  &c, 
for  patent. 

Had  the  officers  and  soldiers  and  their  repre- 
sentatives been  justly  and  fairly  treated  by  the 
deputy  surveyors,  who  were  interested  with  the 
locations  of  their  warrants,  and  congress  had 
left  them  free  to  return  their  surveys  for  patent, 
there  would  to-day  not  be  1,000  acres  of  land  in 
the  district  standing  upon  entry  and  survey  but 
the  titles  would  all  be  perfect.  But  as  the  busi- 
ness was  conducted  under  the  forfeit.ure  of  the  3d 
section  of  the  act  of  1804,  it  is  manifest,  that  all 
sales,  for  taxes  or  other  sales  depending  upon 
the  validity  and  subsistence  of   thb   location 


standing  upon  entry  or  upon  entry  and  survey, 
previous  to  the  act  of  May  27th,  1880,  went  to 
the  ground  with  the  forfeiture  of  the  location, 
and  are  only  restored  by  this  act  and  destined  to 

{;o  there  again  if  not  now  returned  to  the ''General 
^and  Office" j  if  returned  there,  they  are  safe; 
or  if  the  limitation  is  repealed  they  are  safe. 
But  take  not  the  advice  of  any  man  who  boasts 
he  has  in  any  manner  defeated  the  passage  of 
acts  of  congress  to  enable  the  people  to  perfect 
these  titles.  I  had  supposed  that  Mr.  Lawrence, 
who  was  counsel  for  Chamberlain  in  the  case  al- 
luded to,  would  have  felt  the  force  of  the  re- 
mark of  Justice  Matthews  in  that  case  that  the 
sale  of  a  location  for  taxes  could  not  logically 
survive  the  forfeiture  of  the  location  itself;  a 
conclusion  from  the  premises  not  to  be  contro- 
verted; but  here  in  the  face  of  this  decision,  in 
the  form  of  his  said  open  letter,  he  conies  and 
boasts,  he  has  had  the  honor  of  defeating  acts 
which  would  not  only  have  validated  the  origi- 
nal l<x;ation,  but  perhaps  confirmed  the  sale  for 
taxes  alleged  by  him  in  said  action. 

His  letter  only  proves  he  has  no  land  to  be 
affected  by  the  decision  that  the  commissioner 
may  make. 

I  am  (fee.  very  respectfully  yours, 

Jeremiah  Hall. 


^  ♦ » 
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The  following   is  from   tho  address  of  Hon. 

Wm.  P.  Black,  of  the  Chicago  Bar,  betfore  the 

graduating  class  of  the  Union  College  of  Law, 

June  15  th  : 

"Law  is  eternal  I  She  hath  her  scat  in  the 
bosom  of  God  1"  So  wrote  the  panegyrist,  cen- 
turies ago — meaning  by  Law,  probably,  the  im- 
pulse which  leads  the  rightly  constituted  mind 
to  seek  the  accomplishment  of  justice  among 
men.  And  worthy  of  even  such  praise  is  this 
impulse,  having  its  origin  in  the  highest  good 
of  which  we  can  conceive.  Very  blessed  is  it, 
too,  that  in  all  ages  there  have  been  those 
who  esteemed  truth  above  triumph,  iustice 
above  success,  right  above  revenue ;  and  who, 
even  in  "the  corrupted  currents  of  this  world," 
where  "oft  'tis  seen,  the  guilty  prize  itself  buys 
out  the  law,"  have  held  earnestly  bv  a  grand 
ideal,  conceiving  of  justice  as  throned  with  God, 
and  dreaming  of  its  establishment  in  the  earth. 
These,  to  the  measure  of  their  ability,  and  ac- 
cording to  their  apprehension  of  right,  have 
striven  to  realize,  in  legal  enactments  and  ju- 
dicial determinations,  exact  justice  among  men. 
and  to  establish  a  system  of  law,  common  ana 
statute,  which  should  secure  this  end.  That 
they  have  failed^— that  as  the  result  of  the  labor 
of  such  men,  we  have,  in  the  various  civilized 
nations  of  the  world,  bodies  of  statutes  and  mul- 
tiplied precedents,  contradictory  and  irreconcil- 
able, supporting  different  views  on  numerous 
questions,  so  that  a  precedent  ran  be  found  for 
almost  any  proposition  having  any  degree  of 
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plausibility,  while  many  a  statute  operates  to 
accomplish  absolute  wrong,  is  resultont  upon 
two  things :  First,  that  even  the  best  of  those 
instrumental  in  the  establishment  of  our  system 
of  law  were  fallible  men,  whose  minds,  though 
''reflecting  an  image  of  heaven,"  were  yet 
"darkened  by  shadows  of  earth,"  the  prejudices 
and  faults  of  education,  the  atmosphere  of  the 
time  in  which  they  wrought,  the  errors  of  ig- 
norance and  the  warpings  of  interest:  and 
Second,  that  always  among  the  co-laborers  in 
the  structure  of  law  have  b^en  found  many  of 
ignoble  heart  and  purpose  who  have  betrayed 
the  great  trusts  committed  to  their  hands,  and 
who,  for  their  own  ends,  have  sought  to  make  of 
the  law  a  system  of  chicane,  using  it  to  defeat 
justice  and  to  buttress  wrong.  It  results,  that 
never  within  recorded  history  has  any  system  of 
law  deserved  thepanegvric  quoted  never hasany 
code  or  body  of  law,  whether  confessedly  sought 
out  and  set  in  order  or  established  by  men,  or 
professedly  of  divine  origin,  deteroed  to  endure, 
or  represented  to  us  the  highest  conceivable 
good  I 

It  does  not  follow  that  simply  because  a  thing 
is  lawful,  it  is  therefore  right— that  because  it 
has  the  sanction  of  precedent  or  the  authority 
of  enactment,  it  is  tnerefore  equitable  and  just — 
and  this  is  a  truth  important  to  be  remembered 
by  every  one  engaging  in,  or  purposing  to  enter 
upon,  the  practice  of  the  law,  and  who  would 
preserve  a  clear  conscience,  a  quick,  true  sense 
of  justice.  From  the  days  when  tne  law  pro- 
vided that  for  th^,ft  above  the  value  of  thirteen 
fence  half-penny  the  punishment  should  be 
anging,  and  that  the  counterfeiter  should  be 
boilea  m  oil — when  penalties  for  even  trivial 
offences  were  so  atrocious  that  we  shudder  to 
read  the  black  paee  chronicling  them — and 
when  the  entire  administration  of  what  was 
termed  justice  was  in  the  interest  of  pppression 
— from  those  days  we  have  made  vast  progress ; 
but  we  are  yet  mr  from  the  ultimate  of  excel- 
lence and  he  who  would  render  the  highest 
service  to  the  profession  ax^d  the  public  in  the 
administration  of  law,  must  not  only  aim  at  se- 
curing the  observance  of  right  laws,  but  must 
labor  lor  the  improvement  of  its  provisions,  and 
the  correction  or  abuses  or  failures  in  its  admin- 
istration. 

But  if  the  law,  by  which  is  now  meant  the 
system  of  laws  obtaining  among  us.  is  far  from 
perfect,  much  more  faulty  is  the  aaministration 
of  law  under  existing  circumstances — ^an  admin- 
istration which  in  our  cities,  has  become  a 
mocking  and  by-word,  so  that  it  has  come  to  be 
a  sayinp;  that  norichman — no  man  who  can  com- 
mand money — can  be  nunished  for  crime :  while 
many  hold  that  it  is  the  part  of  wisdom  to  fore- 

Keven  a  just  debt  rather  than  attempt  its  eol- 
ation at  law,  if  the  debtor  be  an  unprincipled, 
man  ready  to  employ  a  disreputable  attorney,  or 
to  corrupt  a  iuror  willing  to  accept  a  bribe. 
While,  doubtless,  the  evil  which  exists,  the 
abuses  of  this  nature  which  are  practicea,  are 
greatly  exaggeraiiBd  in  the  mouth   of  public 


rumor,  still  the  evil  does  exist,  tainting  the  ad- 
ministration of  justice  as  a  whole,  and  oringing 
reproach  upon  the  law. 

In  this  connection  it  may  not  be  out  of  place 
to  advance  a  suggestion  which,  if  acted  upon, 
will,  it  is  believed,  result  in  the  removal  of 
most  of  this  ground  of  complaint. 

.The  jury  system,  as  applied  to  the  determina- 
tion of  civil  controversies,  is  illogical  and  absurd. 
This  system  grew  up  in  the  daytf  of  the  law's 
ferocity,  and  was  then  a  valued  safeguard,  essen- 
tial to  the  well-being  of  the  subject.     But  that 
tonday,  before  a  man  can  collect  a  disputed  claim 
or  enforce  a  contested -liability,  he  must  have  the 
concurrence  of  twelve  men  in  the  verdict;  that 
in  this  one  particular  there  should  be  a  depart- 
ure from  the  principle  of  majority  rule,  which 
obtains  with  us,  not  only  in  political  matters 
but  also  in  all  other  branches  of  judicial  admin- 
istration— so  that  a  majority  of  arbitrators  make 
a.findingupon  which  a  court  enters  judgment — 
a  majority  of  appraisers  make  a  report  which,  as 
a  rule,  the  court  accepts  and  acts  on — and  a  ma- 
jority of  the  judges  of  all  courts  sitting  m  banc^ 
whether  at  nidprim  or  in  the  Appellate  or  Su- 
preme Court,  deterinine  the  weigntiest  questions 
alike  of  law  and  fact — that  the  principle  of 
requiring  a  unanimous  juinr  in  order  to  &  verdict 
in  civil  cases  should  be  enforced,  is  npt  only  out 
of  harmony  with  all  the  tendencies  of  ouritimes 
and  the  theories  of  our  Government,  but  it  is 
absolutely  pernicious  in  its  results.    To  this  re- 
quirement of  our  law,  incorporated  in  our  very 
Constitution,  may  properly  be  attributed  the 
entire  system  of  jury  packing,  with  its  attendant 
evils.    There  are  men  who  engage  in  the  prac- 
tice of  the  law,  not  because,  they  are  lovers  of 
justice,  or  seeking  the  triumph  of  right,  but;  be- 
cause thev  believe  they  will  find   a  profitable 
field  for  tnidir  disreputable  practices ;  and  these 
men  are  retained  by  unscrupulous  litigants,  par- 
ticularly in  defending  against  obviously  just 
claims,   to   render    the    unexpressed    service, 
directly  or  indirectly,  of  bribing  a  juror  and 
thus  securing  a  disagreement.     Under  the  pres- 
ent system  ail  that  is  required  of  t^iese  men,  in 
order  to  the  defeat  of  justice,  is  that  they  find 
and  rejBch  in  a  panel  ot  twelve  jurors,  one  man 
who  will  accept  the  wages  of  iniquity — ^for  that 
one  man  can  ^hang"  the  jury.    If  a  second  can 
be  found  on  the  panel  at  no  very  great  expense, 
he  aJso  will  be  ^'nxed,"  so  that  the  concurrence 
of  the  two  may  make  the  corruption  less  obvious. 
Give  to  a  majority  of  the  jury,  or  say  at  most 
two  thirds  of  the  panel,  the  power  to  find  a  ver- 
dict in  any  matter  involving  dollars  and  cents 
only,  that  is  to  say,  in  all  actions-  not  involving 
the  personal  li>>erty  or  the  life  of  the  defendant, 
so  that  in  order  to  corrupt  a  jur^  and  defeat  jus- 
tice, it  would  be  necessanr  to  bribe  at  least  five 
(k  the  jurors,  and  the  difliculties  of  this  business 
would  be  so  enormously  increased,  because  of  the 
practical  impossibility  of  finding  in  any  panel 
five  depravea  men,  that  the  jury-bribing  indus- 
try would  come  to  an  end,  and  jury   bribers 
would  be  driven  from  the  profession  they  dis^ 
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mce,  because  of  the  loss  of  their  occupation. 
Let  it  still  be  demanded  that  in  grave  criminal 
matters,  tweWA  men  shall  concur  in  order  to  a 
verdict — for  here  comes  in  the  righteous  rule  of 
givinff  to  the  accused  the  benefit  of  every  doubt, 
and  <x  the  presumption  of  innocence,  so  that  it 
is  meet  the  State  should^  by  its  eviaence,  be  re- 

Siired  to  convince  the  entire  panel,  ere  taking 
e  liberty  or  life  of  the  defendant ;  and  if  it  be 
objected  that  in  such  oases  are  found  the  very 
stroneest  incentives  to  bribery,  when  guilt  is 
probable,  and  that  experience  has  shown  that 
professional  jury-packers  ply  their  vocation  in 
our  criminal  courts,  the  answer  must  be,  that 
yet  we  cannot,  consistently  with  our  established 
theories  of  criminal  jurisprudence,  break  down 
any  ol  the  immemorial  safe-guards  defending  the 
life  or  liberty  tit  the  accused;  to  which  may  be 
added  this  sugsestion,  that  if  jury  bribery  in 
civil  cases  canbe  brought  to  an  end,  this  will  so 
iar  operate  to  discourage  corrupt  men  from  en- 
tering our  profession,  and  oUier  corrupt  men 
from  seeking  j^aces  on.  the  jiiry  lists,  as  to  reduce 
this  evil  even  in  eriminal  cases,  to  the  mini- 
mum. 


What  are  the  requisites  to  our  highest  eflS- 
ciencv  in  this  service  7  W  hat  are  the  characteris- 
tics that  should  be  possessed  and  cultivated  by 
every  lawyer? 

Pirst  in  order  and  importance  is  honesty.  No 
(me  should  engage  in  the  practice  of  law  who  is 
not  essentially  honest.  That  the  profession  is, 
in  the  popular  apprehension,  considered  an  a^;^- 
lum  for  the  dishonest — that  an  upright  lawyer  is 
deemed  rare,  is  unquestionable,  it  is  not  u  ncom- 
mon  to  hear  people,  and  people  of  fair  intelli- 
gence,too,  express  a  doubt  whether  any  one  con 
be  honest  aiid  be  a  lawyer.  It  is  lamentable 
that  such  an  impression  should  prevail — but  it 
would  be  inftnitenr  more  lamentable  were  the 
impression  well-founded.  And,  indeed,  it  may 
well  be  questioned  whether  this  impression  is 
in  the  form  of  a  conviction,  or  only  a  suspicion. 
It  will  be  admitted  that  no  man  is  so  fully 
trusted^  so  unreservedly  and  generally  relied  on, 
as  the  lawyer,  into  whose  hands  are  placed  the 
most  important  business  interests  of  the  com- 
munity, not  alone  as  a  result  of  the  necessity  of 
the  situation,  but  in  the  absolute  confidence 
that  such  interests  will  be  faithfully  guarded 
and  duly  accounted  for.  Prominent  examples 
of  unfaithfulness  are,  of  course,  to  be  found  in 
almost  every  community — cases  of  men  inher- 
ently dishonest,  who  have  engaged  in  the  prac- 
tice of  the  law  with  the  purpose  of  carrying  on  a 
system  of  secret  pillage — but  in  fact  such  cases 
are  the  exception,  not  the  rule;  and  among  the 
intelligent,  certainly,  the  suspicion  of  dishonesty 
while  perhaps  entertained  with  reference  to  "the 
other  man's'Uawyer,  finds  noentertainment  as  to 
one's  own.  As  a  rule  a  lawyer  ia  selected  by  the 
intelligent  because  of  a  well-grounded  belief 
thai  such  lawyer  may  be  tiusted — and  in  the  ex- 
ceptional cases,  the  secret  of  the  choice  lies  in 


the  client's  own  dishonesty,  which  he  wishes 
furthered. 

Undoubtedly,  however,  there  are  strong  temp- 
tations to  the  practicing  lawyer  to  surrender  his 
integrity,  not  so  much  nor  so  often  in  his  own 
Huppoeed  interest  as  in  the  suppoeed  service  of 
his  client ;  and  these  temptations  are  most  potent 
from  two  scuurces — firdj  from  the  suggestions  of 
dishonest  clients;  and  Mccmrf„from  the  tempta- 
tion to  ignore  the  "ministry  of  justice''  in  tlie 
strife  for  success.  As  to  the  first  mentioned 
source  of  temptation,  it  must  be  admitted  that 
it  is  dangerous  in  the  extreme.  The  dishonest 
are  almost  sure  to  be  litigious  (though  it  by  no 
means  follows  that  the  litigious  are  even  pre- 
sumably dishonest,)  these  seeking  to  evade  the 
requirements  of  justice  through  the  frailties  of 
law,  its  technical  rules  unknown  to  the  multi- 
tudes, and  its  delays  and  expenses  denying  its 
relief  to  the  poor.  A  dishonest  litigant  does  not 
seek  a  lawyer  to  be  advised  as  to  hia  rights  or 
liabilities — in  reference  to  these  he  is  probably 
fully  posted — but  only  with  a  view  to  requiring 
that  lawyer's  services  to  accomplish  injustice,  if 
possible.  The  jury  briber,  the  suborner  of  pe^ 
jury,  the  deviser  of  a  defence  or  scheme  of  recov- 
ery known  to  be  false  or  unjust,  plies  hia  voca> 
tion  because  he  finds  a  clientage  ready  to  make 
such  practice  profitable,  with  a  profit  commen- 
surate to  the  character  and  peril  Of  the  service 
rendered ;  just  as  the  lobby  exists  because  its 
services  are  in  demand.  Many  an  honest  youog 
lawyer  yields  to  the  insidious  temptation  pre- 
sented to  him  by  a  client  who  has,  in  the  first 
instance,  engaf^ed  his  services  in  legitimate 
directions,  until  the  lawyer  has  come  to  have  a 
feeling  that  he  owes  to  such  client  his  utmost 
endeavor,  and  the  client  has  then  suggested  and 
secured  such  a  service  as  has  corrupted  that 
lawyer's  entire  professional  life.  Beware  of  a 
dishonest  client!  and  beware  of  the  first  suggest- 
ion of  a  departure  from  an  upright  course  I  All 
the  more  is  there  occasion  lor  thjis  caution  and 
need  of  watchfulness  in  this  remrd,  because  there 
is  a  noUural  tendency  to  seek  success  bv  anv 
means,  the  excitement  of  the  contest  often  blino> 
ing  the  judgment,  and  the  longing  for  victory 
lulling  the  conscience,  particulany  when  jcuned 
to  the  tempting  suggestion  that  the  lawyer's 
duty  is  to  advance,  by  all  postibk  means,  the 
cause  of  his  client — the  interestsof  the  adverse 
party  resting  in  the  care  of  opposing  connsel— 
and  many  an  unconscionable  advantage  taken, 
being  excused  by  such  bastard  loj^ic    For  in  this 

Erocess  of  reasoning,  the  fact  is  ignored  that  the 
twyer's  position  is  that  of  one  aiding  in  the 
administration  of  justice,  called  to  further  his 
client's  cause  only  by  proper  means,  to  urpe  his 
suit  only  by  right  argument,  not  attempting  to 
mislead  the  court,  nor  to  take  advantage  of  the 
ignorance,  mistake  or  inexperience  of  an  adve^ 
sary  to  the  furtherance  of  known  wrong.  The 
lawyer's  oath,  binds  him  only  toarightuseof 
his  powers  derived  from  study  and  experience— 
and  everjr  lawyer  snould  advise  his  client  to  deal 
justly  without  regard  to  technical  advantage,  or 
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the  possibilititss  of  unscrupulous  conduct  dic- 
tated by  superior  craft  or  cunning.  Do  not  be 
afraid  to  be  honest  toward  an  adversary.  You 
may  at  times  be  required  to  forego  an  apparent 
advantage,  and  perhaps  an  important  one,  and 
to  put  your  own  success  in  jeopardy — you  may 
even  sometimes  be  required  by  such  a  rule  as 
this  to  relinquish  easy  victory — and  you  cer- 
tainly will,  by  observing  such  a  rule  of  Qonduct, 
eliminate  the  openly  dishonest  from  your  client- 
age, sooner  or  later,  to  your  own  temporary,  and 
esrnaps  permanent,  pecuniary  disadvantage, 
ut  you  can  not  afiRird  to  win  success  by  tne 
sacrifice  of  integrity  or  to  hold  as  your  clients 
those  who  wou^d  make  dishonest  practices  on 
your  part  a  condition  of  the  compensation  how- 
ever munificent,  thev  would  renoer  to  you — ^and 
in  the  preservation  of  conscious  rectitude,  and  the 
keeping  of  a  clear  conscience,  essential  to  hoir- 
orable  and  self-satisfying  being^  you  will  preserve 
that  which  can  not  w  compensated  oy  any 
golden  dole. 

Of  course  I  do  not  say  that  honesty  is  essential 
to  success— ^m  the  oontrsry,  many  of  the  mem- 
bers of  our  profession  winning  the  most  pro- 
nounced success,  have  not  been  honest  men, 
their  vt*'y  dishonestv  being  the  foundation  of 
their  success.  But  1  do  say,  that  honestv  In  a 
lawyer,  sterling,  inflexible  probity,  is  absolutely 
requisite  to  the  ideal  lawyer,  and  lies  at  the  verv 
basis  of  any  success  worth  striving  for,  faithful- 
ness in  any  cause  or  to  any  interest  in  life,  being 
surely  predicable  only  of  an  upright  man;  and 
the  man  known  to  be  dishonest,  whatever  the 
measure  of  his  success  in  minor  things,  makes 
failure  to  win  an  honorable  repute  among  his 
fellows  because  of  the  remediless  shipwreck  of 
his  character.  No  one  needs  more  than  the  law- 
yer to  treasure  the  apostolic  injunction,  'Trovide 
things  honest  in  the  sight  of  afl  meni" 

Judge  Bleckly,  of  Georgia,  having  resigned, 
read  the  following  verses  on  the  conclusion  of 
his  last  opinion.  The  verses  maybe  found  in 
64  0a.462: 

IBT  THE  MATTER  OF  REST. 

I. 

Rest  for  my  hand  and  brow  and  breast, 
For  fingers,  heart  and  brain  I 

Rest  and  peace  I  a  long  release 
From  labor  and  from  pain : 

Pain  Of  doubt,  fatigue,  despair — 

Pain  of  darkness  everywhere^ 
And  seeking  light  in  vain! 

II. 

Peace  and  rest !    Are  they  the  best 

For  mortals  here  below? 
In  soft  response  from  work  and  woes 

A  bliss  for  men  to  know  ? 
Bliss  oftime  is  bliss  of  toil : 
No  bliss  but  thiSy  from  sun  and  soil 

Does  Qod  permit  to  grow. 


TRESPASS— FREQUENTED  PATH  ACROSS 
RAILROAD— NEGLIGENCE— RAIL- 
ROAD-CONTRIBUTORY NEQ. 
LICENCE. 


SUPREME  COURT  OF  PENNSYLVANIA. 


Philadelphia  and  Reading  R.  R.  Co.  v.  Trout- 
man. 


April  10,   1882. 

1.  When  A  foot-path  acrom  a  railroad  has  been  ated 
by  the  publii^  for  many  veara  and  la  well-known,  and 
there  \h  no  evidence  of  objection  to  its  use  on  the  part  or 
of  the  railroad  company,  a  person  using  the  path  to  cross 
the  railroad  <*annot  be  considered  a  treapassAr. 

2.  Where  a  train  intended  for  a  flying  switch  Is  de- 
tached some  three.quartera  of  a  .mile  from,  and  out  of 


Hiffht  of  a  crossinir,  and  la  sent  at  the  rate  of  from  ten  to 
\fteen  miles  per  D4 
without  warning,  suddenly  thrown  upon  a  siding  upoii 


lour  down  a  main  track,  and  is  then. 


witnout  warning,  suadeniy  mrown  upon  a  siding  upon 
which  a  person  »  walking  at  a  point  near  the  crossing, 
the  rail  road  company  will  be  held  guilty  of  neglige  noe. 
3.  Where  a  locomotive  blocks  a  crossing  It  Is  not  con- 
tributory negligence  for  a  person  desiring  to  croas  to  go 
upon  a  side  track  for  the  purpose  of  going  around  the  lo- 
comotive, then^  being  at  tne  time  of  his  going  on  no  car 
in  piight  upon  the  side  track,  and  no  apparent  likelihood 
of  any  coming  thereon,  although  the  accident  happened 
to  him  from  the  sudden  throwing  of  a  train  upon  said 
track,  without  warning. 

Case  for  negligence.  On  the  trial  the  evi- 
dence showed  the  following  facts :  The  plain- 
tiff, a  weak-minded  girl,  bad  been  sent  on  an 
errand  on  the  line  of  the  defendant's  railroad, 
which  was  crossed  by  a  well-beaten  path,  which 
had  been  used  by^  tlie  public  many  years.  At 
this  point  the  railroad  consisted  ci  three  tracks. 
The  plaintiff  walked  along  the  path,  and  on 
reaching  the  first  track,  known  as  the  Kaufman 
siding,  stopped  and  stood  still  until  an  engine 
coming  down  the  third  track,  stopped  at  some 
fifty  or  sixty  feet  distance.  She  tnen  looked  up 
an<)  down  and  seeing  nothing  walked^  down  the 
siding  intending  to  go  i^rouna  the  engine;  while 
walking  toward  it,  ane  was  struck  irom  behind 
by  some  cars  which  had  been  disconnected  from 
the  engine  some  three  quarters  of  a  mile  away, 
and  h^  been  run  on  a  fljring  switch  upon  the 
track  on  which  the  plaintiff  wa&  She  was  sei^ 
iously  injured.  No  warning  was  given  her, 
neither  the  conductor  nor  brakeman  seeing  her, 
and  the  engineer  of  the  locomotive  not  seeing 
that  she  was  on  the  track.  From  the  point  of 
contact  of  the  path  and  the  railroad,  the  rail- 
way signal  tower,  about  three  quarters  of  a  mile 
away,  could  not  be  seen  even  by  a  full-grown 
person.  The  cars  were  going  at  the  rate  of  from 
ten  to  fifteen  miles  per  hour.  The  defendant 
asked  the  court  to  charge,  inter  a/in,  that 
there  was  no  evidence. of  negligence  on  the  part  of 
the  defendant  (se«ond  point),  and  that  the  plaint- 
iff was  a  trespasser  and  therefore  could  not  re- 
cover. Sassaman,  J.,  answered  that  there  was 
no  direct  and  positive  evidence  of  negligence 
except  such  as  might  be  inferred  from  all  the 
evidence,  and  that  thqusb  the  plaintiff  was  a 
trespasser,  y^t  if  the  defendant  sufiered  such  repe- 
titions of  trespass  which  led  the  diild  over  the 
path,,  the  fact  of  her  being  there  would  negative 


662 


THE    OHIO    LAW    JOITKNAL. 


the  liability  incurred  by  her  negligence.  Ver- 
dict and  judgment  for  ])Iaintif!'.  The  defen- 
dant took  this  writ. 

Gordon,  J. 

The  case  turns  mainly  on  tlie  fourth  point. 
The  place  where  the  accidojit  happeneu  was 
not  in  the  o})cn  country  but  in  a  small  village. 
At  a  ]X)int  one  hundred  and  six  feet  from  the 
public  road  crossing  there  was  an  old  and  well 
used  foot-imth  leading  over  the  railroad,  and 
while  attempting  to  cross  by  this  path  the 
plaintiff  was  injured. 

The  court  below  thought  that  a  person  using 
this  path  to  pass  over  the  tracks  could  not  be 
regarded  as  a  tre8|)a«8er.  We  can  discover  noth- 
ing wrong  in  this  conclusion.  If  this  was  a  com- 
mon and  well  known  ioot-path,  used  by  the  pub- 
lic for  many  years,  it  must  have  been  well 
known  to  the  employees  and  officers  of  this 
company,  and  if,  without  let  or  hindrance,  the 
use  of  it  was  permitted  to  persons  desiring  to 
cross  and  recross  the  roadway,  we  cannot  see 
bow  one  thus  using  it  could  be  treated  as  a  tres- 
passer. Certainly  if  a  private  person  had  so 
])ermitted  his  land  to  be  used  an  action  of 
trespass  by  him  against  one  passing  over  it 
without  previous  notice  of  prohibition  would 
meet  with  but  little  favor,  ^ut  we  cannot  in 
this  respect  clothe  corporations  with  powers  su- 
perior to  those  of  natural  persons.  Indeed,  if 
we  regard  Penn.  R.  R.  v.  Lewis,  29  P.  F.  S.  33,  as 
authority,  even  a  trespasser  may  have,  some 
rights  which  a  railroad  company  is  tound  to 
respect,  a/orftori,  as  to  a  perscm  who  is  on  the 
roadway  by  permission.  To  hold  otherwise 
would  be  but  a  poor  comment  upon  our  civili- 
zation and  upon  the  wisdom  of  this  court. 

As  the  negligence  of  the  employees  having 
charge  of  the  cars  by  which  the  injury^  was  done 
there  can  be  no  doubt.  A  more  perfect  trap  for 
destruction  could  scarcely  have  been  devised. 
The  train  designed  for  the  flying  switch  is  cut 
from  the  engine  some  three  quarters  of  a  mile 
from  and  out  of  sight  of  the  crossing;  the  loco- 
motive is  run  forward  and  stationed  directly 
across  the  foot-path  ;  the  train  comes  down  at  a 
rapid  rate,  and  when  within  one  hundred  and 
fifty-nine  feet  of  the  place  where  the  child  stood, 
by  some  sleight  of  hand  unknown  to  persons  not 
skilled  in  the  management  of  railroads,  and 
without  warning  of  any  kind,  it  is  suddenly 
turned  on  to  the  switch.  When,  in  addition, 
we  understand  that  the  hands  on  and  about  this 
train  paid  no  attention  whatever  to  the  track 
upon  which  it  was  running,  and  that  the  engin- 
eer actually  saw  the  child  in  the  act  oi  ap- 
proaching and  did  nothing  to  warn  her,  we  can- 
not understand  how  any  one  can  have  the  face 
to  say  that  there  was  no  negligence  on  the  part 
of  those  having  charge  of  the  train,  or,  indeed, 
that  they  were  not  guilty  of  very  gross  negli- 
nence. 

As  to  the  plaintifl's  contributory  negligence, 
we  can  find  no  evidence  of  it ;  certainly  not  of 
that  conclusive  kind  which  would  require  the 
court  to  take  the  question  from  the  jury. 


It  is  true,  a  witness,  an  engineer,  says  the 
girl  remained  upon  the  siding  two  or  three 
minutes  before  she  was  struck;  l)Ut  in  events  of 
this  kind,  time  is  at  best  but  a  mere  matter  of 
guess-work.  Be  this  as  it  may,  it  is  no  serious 
reflection  upon  the  discretion  of  a  child  of  her 
age,  that  she  waited  and  watched  until  the  loco- 
motive had  stopped,  and  until,  6o  far  as  she 
could  see,  the  track  was  entirely  clear,  even 
though  standing  upon  the  siding.  '  To  an  ordi- 
nary observer  not  aware  that  the  flying  switch 
movement  was  about  to  be  executeil,  her  posi- 
tion was  one  of  no  danger.  '^Even  had  she  seen 
the  train  moving  upon  the  main  track  how 
could  she  know  that  it  would  not  continue  on 
that  track  ?"  How  could  this  child  tell  that  by 
a  single  motion  of  a  lever  the  cars  would  be  upon 
her  within  a  space  of  time  measured  by  some 
ten  or  fifteen  seconds.  This  would  be  too  much 
to  ask  of  a  grown  person,  much  more  ot  one  of 
such  tender  years. 

Judgment  affirmed. 


♦  >  ♦ 


INJURY  FROM  DEFECTIVE  SIDEWALK- 
DAMAGES. 


COURT  OF  APPEALS  OF  KENTUCKY. 


City  of  Lexington  v.  Auger,  Jr. 

June  10,  1882. 

For  injuries  caused  by  falling  into  a  hole  in  aiddewalk  in 
the  city  of  I>zington,  of  which  liole,  members  of  the 
city  council  had  notice,  the  plain ti  if  recovered  a  Judg- 
ment aicainiit  the  cit j  for  the  sum  of  |600.  Hiat  Judg- 
ment is  aftirnied. 

The  Quantum  of  damaees  in  such  a  case  is  with  the  Jury, 
and  they  liad  the  right  to  consider  the  physical  suffer- 
ing of  the  plaintiff  in  estimating  tlie  amount  of  reooyery. 

A  drunken,  man  has  the  right  to  presume  tliat  the  streets 
and  sidewallcsof  a  city  are  safe  to  passers  thereon. 

Pryor,  J. 

It  is  not  material  to  the  decision  of  this  case 
that  an  inquiry  should  be  made  as  to  the  suffi- 
ciency  of  the  first  paragraph  of  the  appellee 's 
petition.  The  second  paragraph  contains  every 
essential  averment  necessary  to  constitute  a 
cause  of  action,  and  the  appellant  only  traverses 
the  question  dP  negligence.  That  the  bole  was 
dug  or  was  in  the  street,  of  which  the  appellant 
had  notice,  is  a  fact  admitted  by  the  pleadings, 
and  the  sole  question  was,  that  of  negligence  on 
the  part  of  the  city  authorities.  The  issue  being 
formed  as  to  the  question  of  negligence,  there 
is  no  reason  for  reversing  this  case,  if  the  testi- 
mony authorized  the  finding,  *and  this  involves 
the  (juestion  made  by  counsel  for  the  city,  on  the 
motion  for  a  peremptory  instruction. 

No  exceptions  were*  taken  to  any  of  the  in- 
structions by  the  appellant  and,  therefore,  it  is 
not  necessary  to  discuss  them.  And  one  of  the 
grounds  for  a  new  trial  being  that  there  was  no 
evidence  to  support  the  verdict,  permits  the  ques- 
tion made  by  the  peremptory  instruction. 

It  appears  from  the  evidence  that  Broadway 
street  is  one  of  the  principal  streets  in  the  city, 
and  that  in  or  near  the  pavement  of  the  sidewalk 
of  this  street,  not  far  from  the  depot  of  the  Cin- 


THE    OHIO    ULW   JOURNAl.. 


668 


cinnati  Railway,   where  foot  passengers  were  in 
the  constant  habit  of  passing,  a  liole  three  feet 
deep  and  two  feet  wiciu  was  dug  for  the  purpose 
of  putting  down   a  gasoline  post;  that  tnis  hole 
was  dug  about   the  middle  of  November  by  the 
directions  of  the  city  council,  and  left  open  and 
exposed  without  any  guaid  around  it  or  near  it 
or  anything  to  notify  the  passer-by  of  his  dan- 
ger.   This  hole,   together   with   others,  was  left 
open  for  several   weeks,  although  some  of  the 
council,  according  to  the  testimony  of  a  member 
of  the   police,   had  been  notified  of  the  danger. 
It  is  true  there  was  ample  room  on  the  sidewalk 
for  the  traveler  and  he  would  have  to  make  a 
diversion  from  the  main  path  in  order  to  reach 
the  danger,  still  he  had   the  right  to  use  any 
part  of  the  street,  for  the   purpose  of  travel,  an^ 
there  was  no  excuse  for  the  negligence  on  the 
part  of  the  city  in  leaving  these  holes  uncoviered 
for  such  a  length  of  time.    It  is  attempted  to  be 
shown  that  the  appellee  was  under  the  influence 
of  lic^uor  at  the  time  the  accident  occurred,  and 
if  this  was  even   true,  and  it  is  not  sustained  by 
thetestimony,  hehad  the  right, although  drunk, 
to  presume  that  no  such  danger  existed  in  one 
of  the  great  thoroughfares  of  the  city,  and  if  in  a 
helpless  condition   the  greater  the  necessity  for 
vigilance  on  the  part  of  the  city  fathers  in  order 
to  prevent  such  injuries.    The  hole  dug  for  this 
post  had  been  filled  with  9fu/w  and  there  was 
nothing  to  apprise  the  appellee  of  his  danger, 
nor  was  there  anvthinir  from  which  a  man  of 
ordinary  prudence  had  the  right  to  suppose  that 
the  danger  existed.    The  quantum  of^  damage 
was  with  the  jury.    The  testimony  was  heard 
as  to  the  character  of  the  wound,  and  while  the 
actual  expenses  incurred,  including  the  loss  of 
time,  might  not  have  exceeded  one  hundred 
dollars,  the  physical  suffering  of  the  appellee  had 
to  be  considered  in  estimating  the  amount  of  re- 
covery, and  with  the  proof  on  this  subject  we  are 
not  prepared  to.  say  that  the  verdict  was  the 
result  of  prejudice  or  passion.    The  judgment 
below  is  therefore  affirmed. 

The  judgment  appealed  from  and  affirmed  in 
this  case  was  fortaOO. 


♦  »♦ 


LOSS  OF  GOODS  BY  CARRIERS. 


In  the  case  of  Eyre  v.  Midland  Great  Western 
(of  Ir.)  R.  Co.,  recentlv  decided  bv  Harrison,  J., 
on  appeal,  it  appeared  that  a  railway  passenger 
in  consequence  of  the  non-arrival  of  his  luggage, 
h  id  been  obliged  to  purchase  various  personal 
necessaries  in  substitution  for  those  which  were 
detained:  but  in  the  award  of  damages  nothing 
was  included  for  this  consequential  loss.  This 
rather  surprised  us  at  the  time,  but  on  inquiry 
we  ascertained  that  no  claim  in  respect  of  those 
articles  had  been  pressed  for.  We  made  some 
researches  for  authorities  on  the  subject,  but 
could  find  none  directly  in  point — the  nearest, 
which,  however,  are  distinguishable,  being 
British  Columbia  Saw  Mill  Co.  *v.  Nettleship 
(L.  R.  3  C.  P.  499;  37  L.  J.  C.  P.  236)  and  Waf- 
ton  V.  Foiiiergili,  (9C.  4c  P.  394)  and  to  those 


cases  we  refer  accordingly.  It  is  satisfactory 
that  at  hist  a  decision  rather  more  in  point  has 
been  reported  which  we  find  in  last  Saturday*}^ 
Law  Tillies  Millen  v.  Brash  &  Co.  (45  L.  T.  (N. 
S.)  653).  And  not  only  may  that  case  be 
colhited  with  those  already  collated 
in  i)ur  pa{)ers  on  remoteness  of  consequen- 
tial damage,  but  on  several  special  points  in  the 
law  of  carriers,  to  which  we  have  previously  ad- 
verted, it  will  be  found  of  importance,  as  in- 
deed. Lopes,  J.,  indicated. 

The  defendants  were  carriers  from  London  t  o 
Rome;  and  on  November  13,  1879,  the  plaintifi^'s 
agent  delivered  to* them  a  trunk  to  be  sent  by 
rail  from  London  to  Liverpool,  and    then  ship- 

f)ed  in  one  of  Bibbey's  steamers  for  Italy.  It 
lappenod  that  the  defendants  had  in  their  pos- 
session a  case  of  paper  goods  (Christmas  caras) 
consigned  to  Mr.  Hamburger,  of  New  York;  and 
bv  the  carelessness  of  the  dc^fendants'  servants, 
the  trunk  belonging  to  the  plaintifi'was  taken 
to  the  Victoria  Docks,  and  shipped  as  and  for 
Hamburger's  case  to  New  York.  The  defend- 
ants did  not  become  aware  of  this  mistake  till 
about  the  15th  of  December,  following,  on  which 
day  they  wrote  to  Hamburger,  and  on  the  19th 
the  trunk  arrived  in  New  York.  On  the  11th 
of  March,  1880,  the  miscarried  trunk  arrived  at 
the  defendant's  offices,  and,  at  the  plaintifl's  re- 
quest was  letained  there  till  June,  and  then  de- 
livered to  the  plaintiff.  The  plaintiff  afterwards 
brought  an  action  for  £210  damages  for  the  loss 
of  the  trunk  and  injury  to  its  contents.  The 
miscarriage  and  loss  for  the  time  were  admitted, 
as  also  that  some  of  its  contents  had  been  injur- 
ed in  New  York,  owing  to  the  custom  house  offi- 
cer unpacking  the  trunk,  and  negligently  and 
unskillfully  repacking  it.  It  was  further  adinit- 
ed  that  certain  silk  dresses  and  a  sealskin  jack- 
et which  it  contained  were  articles  within  the 
Carriers  Act,  that  their  value  exceeded  £10,  and 
that  no  declaration  had  been  made.  The  jury 
was  discharged  by  consent,  and  all  questions  of 
law  and  fact  were  left  to  the  decision  of  Lopes, 
J.,  who  presided  at  the  trial,  the  amount  of 
damages,  in  ca.<^  the  plaintiff  was  entitled  to  a 
verdict,  being  agreed  upon,  including  the  sum 
of  £10  for  the  re-purchase  by  the  plaintiff  of 
certain  other  articles  of  clothjng  m  Rome  at 
enchanced  prices,  to  replace  those  contained  in 
the  trunk. 

The  defense  rested  on  the  Carriers  Act.  It 
was,  in  the  first  place,  contended  on  behalf  of 
the  plaintiff,  that  the  act  did  not  apply,  because 
the  loss  was  temporary  and  not  permanent. 
Lopes,  J.,  however,  observed  that  there  ^  was 
nothing  in  the  act  or  in  the  authorities  to  justi- 
fy the  placing  of  so  narrow  a  construction  on 
the  word  "loss,"  and  in  his  opinion,  it  was  imma- 
terial whether  the  loss  was  temporary  or  abso- 
lute, and,  not  being  delivered  within  a  reasona- 
ble time,  the  trunk  and  its  contents  were  lost  to 
the  owner  within  the  meaning  of  the  act.  He 
cited  no  decision  on  the  subject,  but  the  reader 
will  do  well  to  refer  to  Hearn  v.  London,  etc  R. 
Co.,  (10  Ex.  793;  24  L.  J.  Ex.  180)  holding  that 
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<<  loss"  within  the  act  means  total  loss,  and  does 
not  apply  to  protect  the  company  from  liability 
for  consequential  loss  by  reason  of  delay  in  de- 
livery t  while  in  Wallace  v.  Dublin^  etc.  R.  Co., 
is  Ir.  L.  T.  Rep.  163)  a  plea  excusing  delay  in 
elivery  upon  the  ground  of  a  temporary  loss  of 
the  goods,  while  in  charge  of  the  defendants, 
was  neld  a  good  answer  to  an  action  for  not  de- 
livering within  a  reasonable  time.  In  the  next 
place,  tne  plaintiff  contended   that  the  act  did 


not*applv,  beciluse  the  defendants  were  not  car- 
riers ot  the  trunk  by  land,  the  trunk  having 
been  accepted  to  be  carried  partly  by  land,   and 


partly  by  sea.  But  Lopes,  J.,  rightly  held  that 
the  contract  was  divisible,  and  that  the  trunk 
was  lost,  within  the  meaning  of  the  act,  directly 
it  was  on  the  road  to  the  Victoria  Docks  instead 
of  to  Liverpool.  As  an  authority  for  this  posi- 
tion he  referred  to  Le  Conteur  v,  London,  etc.  R. 
Co..;  (L.  R.  L  Q.  B.  54^  to  which  we  may  add 
references  to  Pianciani  v.  L.  &  N.  W.  R.  Co. ;  (18 
C.  B.  226)  Baxeodale  v.  Great  Eastern  R.  Co. ;  (L. 
R.  4  Q.  B.  244)  Moore  v.  Midland  R.  Co. ;  (8.  Ir. 
L.  T.  Rep.  165)  Doolan  v.  Midland  R.  Co. ;  (L. 
R.  2.  H,  L.  792)  and  London,  etc.  R.  Co.  v.  James. 
(L.  R.  8.  Ch.  App.  241.)  Again,  it  was  contend- 
ed by  the  plaintiff  that  the  defendants  were  not 
entitle  to  the  protection  of  the  act,  because  thejr 
were  wrong  doers — wrong  doers  in  that  they 
sent  the  trunk  on  the  wrong  road  and  not  on 
the  Journey  contracted  for.  But  Morritt  v. 
North  Eastern  R.  Co.^  (1  Q.  B.  D.  802)  a£R>rds  an 
answer  to  that  objection ;  Blackburn,  J.,  saving: 
**  Unless  it  is  proved  the  misdelivery  was  inten- 
tional, the  case  is  within  the  act ;"  and  Mellish, 
L.  J.  saying :  ^*  If  goods  by  negligence  of  the 
carrier  are  carried  beyond  the  point  of  destina- 
tion and  injured,  this  is  within  the  Carriers 
Act." 

But,  lastly,  remained  the  question  whether  the 
plaintiff  was  entitled  to  recover  the  £10  for  re- 
purchaMof  other  articles  in  Rome  at  enhanced 
prices,  irrespective  ot  the  Carriers  Act — the 
plaintiff  contending  that  the  act  did  not  apply 
to  that  part  of  his  claim.  "  I  think  the  plain- 
tiff is  right,"  said  Lopes,  J.,  *' for  this  is  not  a 
loss  by  tne  carrier  of  the  trunk,  nor  an  injur}'  to 
its  contents,  but  damages  sustained  by  the  own- 
er in  conse<^uence  of  the  non-delivery  within 
{;ood  time;  it  is  something  oonse<;[uential  to  its 
oes.  I  do  not  think  this  £10  is  within  the  pro- 
tection of  the  Carriers  Act.  But  the  defendants 
say  if  it  is  not  within  the  protection  of  the  Car- 
riers Act,  this  portion  of  the  claim  is  too  remote. 
Much  depends  on  whether  it  was  a  reasonable 
and  necessary  act  of  the  plaintiff  to  buy  these 
articles  in  Rome.  This  is  a  question  of  fact 
which  I  have  ty  decide,  and  I  think  it  was  both 
the  reasonable  and  necessary  consequence  of  de- 
fendants' failure  to  deliver,  that  plaintiff  should 
purchase  what  he  did  in  Rome — ^a  neceissitv 
arising  from  the  non-delivery  of  a  trunk  which 
the  defendants  might  fairly  assume  contained 
wearing  apparel.  The  observations  of  Mellish; 
L.  J.,  in  the  case  of  Le  Blanch  v.  London,  etc.  R. 
Co.,  (1  C.  P.  D.  286)  are    not    inapplicable  h«re. 


That  was  a  case  where  a  passenger,  delayed  in 
his  journey  by  the  want  of  punctuality  in  the 
arrival  of  the  defendants'  train,  sought  to  re- 
cover the  coetsof  a  special  train  which  he  had 
engaged.  Mellish,  L.  J.,  said  :  "  Now  one  mode 
of  determining  what.  Under  the  circumstances, 
was  reasonable,  is  to  consider  whether  the  ex- 
penditure was  one  which  anv  person  in  the  po- 
sition of  the  plaintiff  would  have  been  likely  to 
incur,  if  he  bad  missod  the  train  throuffh 
his  own  fault,  and  not  through  the 
fault  of  a  railway  company.  I  think 
the  plaintiff  would  have  gone  to  the  same 
expense  and  bought  the  same  articles  for  the 
use  of  his  wife  if  there  had  been  no  railroad 
company  to  look  to,  and  if  the  trunk  had  been 
lost  by  his  own  fault.  There  was  nothing  ex- 
travagant or  unreasonable  in  his  so  doing.  I 
do  not  think  these  damases  too  remote."  This 
conclusion  seems  to  us  to  be  fortified  by  the  cas- 
es of  Walton  V.  Fothergill  and  British  Columbia 
Saw  Mill  Co.  V.  N^^ttleship,  to  which  we  referred 
at  the  outset :  the  former  case  seeming  to  hold 
that,  if  the  plaintifl^  in  order  to  perform  a  con- 
tract, was  forced  to  buy  other  goods  at  an  in- 
creased price,  in  consequence  of  the  non-arrival 
of  those  which  the  defendant  had  contracted  to 
carry,  this  would  be  such  a  natural  result  of  the 
defendants'  neglect  as  to  entitle  him  to  recover 
his  loss;  while  in  the  latter  case  the  court  con- 
sidered the  plaintiflb  entitled  to  recover  thesnm 
necessarily  expended  in  replacing  the  lost  box 
of  machinery  there  in  question.  Nor  can  we 
any  longer  deem  it  doubtful  that  in  Eyre  v. 
Midland  Great  Western  R.  Co.,  (15  Ir.  L.  T.  291) 
the  plaintiff  would  have  been  entitled  to  re- 
cover for  the  loss  incurred  by  having  to  replace 
the  personal  necessaries  contained  in  his  trunk. 
— Irish  Law  Times. 

IOWA. 


{Supreme  Oowri  of  Icwa.) 

Cbaio  v.  Fowler.    July  13«  1882. 

Wril--qfficer—Fmd.—K  writ  in  the  bands  of 
an  officer  does  not  authorize  him  to  seiie  prop- 
erty belonging  to  another  than  the  defendant 
named  in  the  writ.  In  such  case  he  is  a  tres- 
passer, and  such  owner  has  a  valid  claim  against 
nim  and  a  right  of  action  for  the  value  oS  the 
goods  seized. 

The  burden  of  proof  of  fraud  is  on  the  party 
alleging  it,  and  fraud,  or  knowledge  or  participa- 
tion in  fraudulent  designs  or  practices,  18 usually 
proved  by  facts  and  circumstances,  and  the  ex- 
clusion of  such  evidence,  when  it  tends  to  es- 
tablish fraud,  is  erroneous. 

An  instruction  to  the  affect  that  if  a  wife  held 
an  honest  claim  against  her  husband  she  could 
not  use  it  for  the  purjiose  of  hindering  or  delay* 
ing  other  creditors^  implies  that  tboueh  she 
holds  an  honest  claim,  she  could  not,  under  pre- 
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tence  thereof,  cover  her  husband's  property  so  as 
to  dcreat  or  dela^  his  creditorb,  and  is  substan- 
tially correct. 

Any  fraud  of  the  husband  in  encumbering  or 
dispofesingof  his  property  cannot  affect  the  wife's 
rights,  unless  she  knew  of  and  assented  to  the 
fraud  and  aided  in  the  particular  fraudulent 
transaction. 


Richardson  Bros.  v.  Peterson.  July  11, 1882. 

Landlord's  Lirni  on  ChaUles, — The  landlord's 
lien  given  by  statute  is  a  charge  upon  the  tenant 
to  secure  the  rent  due  under  the  lease,  and  it 
cannot  be  diefeated  by  the  sale  or  removal 
thereof. 

If  a  statute  creating  a  lien  provides  for  no  pro- 
tection in  favor  of  persons  having  no  notice 
thereof,  property  subject  thereto  cannot  be  trans- 
ferred free  of  the  hen  on  the  ground  that  the 
purchaser  has  no  notice  of  its  existence. 

Horses  kept  by  a  tenant  for  use  on  a  farm  and 
not  for  sale,  according  to  the  tenant 's  ordinary 
business,  are  subject  to  the  landlord 's  lien. 

Ellis  «.  Ellis.  July  11, 1882. 

Where  a  wife  had  no  knowledge  that  her  hus- 
band, living  apart  from  her  bad  married  again, 
or  was  cohabiting  with  another  woman,  until 
after  his  death,  and  there  is  no  evidence  tending 
to  show  that  she  did  not  at  all  times  regard  the 
marriage  as  an  existing  fact,  no  presumption  can 
be  indulged  that  he  had  procured  a  divorce.  A 
subsequent  marriage  will  not  raise  the  presump- 
tion of  a  divorce  from  a  prior  marriage. 


♦.  > » 


ILLINOIS. 


{Supreme  Oowrt.) 

The  St.  Louis  &  Iron  Mountain  Railroad  Com- 
pany 9.  BussEL  M.  Larned.  June  21, 1882. 

1.  Cbrrter — Liability  beyond  Ua  oum  line  of  con- 
veyance. — While  it  is  true  that  a  railroad  carrier 
may  restrict  its  liability  to  its  o.wn  line,  there  is 
no  doubt  that  it  may  extend  its  liability  beyond 
its  own  line. 

2.  So,  where  a  railroad  company  in  its  own 
wrong  shipped  a  lot  of  cotton  from  its  depot  in 
Arkansas  to  Water  ville,  in  the  State  of  Maine,  be- 
yond the  terminus  of  its  road,  and  on  the  applica- 
tion of  the  agent  purchasing  the  cotton,  gave  him 
a  bill  of  lading  containing  a  printed  stipulatioa, 
restricting  its  liabilitv  to  its  own  line  of  road, 
naming  the  number  of  bales  and  containing  this 
entry  written  in  a  blank :  ''to  be  forwarded  from 
Waterville,  Maine,  (  where  tb^  cQtton  is  now  ly- 
ing), at  consignee's  expense.  AH  charges  for 
transportation  to  that  point,  and  necessary 
charges  to  be  paid  by  him,"  and  the  oral  evi- 
dence showed  it  was  to  be  transported  to  Putnam, 
Connecticut,  it  was  hM  that  the  company  was 
liable  to  the  assignee  of  the  bill  of  lading,  the 
consignee,  for  the  value  of  the  cotton,  on  account 
of  its  nonndelivery  at  Putnam. 

3.  Which  of  two  carrien  liaiNc—An  agent  for 


Eastern  parties  bought  cotton  in  Arkansas,  which 
he  left  at  the  defendant's  railroad  depot,  taking 
receipts  for  the  same,  but  gave  no  oitiers  for  its 
shipment,  and  the  railroiul  company,  without 
any  authority  from  such  agent,  shipped  the  same 
to  Waterville,  Maine  where  the  Maine  Central 
Railroad  Company  delivered  the  same  to  a  person 
for  whom  it  was  not  bought.  On  learning  the 
facts  the  defendant  railrowi  gave  a  bill  of  lading 
agreeing  to  transport  the  cotton  to  the  person  for 
wnom  it  was  bought  in  Connecticut,  at  the  con- 
signee's cost  and  expense,  which  was  not  done^ 
the  person  receiving  the  cotton  refusing  to  give 
it  up,  claiming  it  was  bought  for  him.  The  agent 
drew  a  draft  on  his  principal,  to  which  he  at- 
tached the  bill  of  lading  properly  assigned, 
which  was  paid  by  the  principal,  and  the  latter 
brought  suit  against  the  defendant  railroad  for 
the  value  of  the  cotton,  and  recovered.  It  was 
contended  that  the  consignee  should  have  sued 
the  Maine  Central  Railr^ul  and  not  the  defen- 
ant;  heldj  that  while  he  might  have  waived  the 
defendant's  contract  and  have  sued  the  other 
company  for  a  conversion  or  the  person  receiv- 
ing the  cotton,  he  was  under  no  obligation  to  do 
so,  and  that  the  recovery  against  the  defendant 
was  warranted. 

4.  Estoppel — To  aseert  facts  thai  would  drfeat 
transfer  of  property  by  an  assignment  of  a  bill  of  lad* 
ing, — Wnile  it  mav  be  that  property  in  the  ad- 
verse possession  of  another  is  not  transferable  so 
as  to  pass  the  title,  yet  where  a  railroad  company 
gives  a  bill  of  lading  reciting  that  the  property 
is  then  lying  in  a  depot  at  a  certain  place  and 
agrees  to  forward  the  same  to  the  consignee,  and 
others  advance  mone^  on  the  faith  of  such  bill  of 
lading,  which  is  assigned  by  the  shipper,  the 
railroad  company  will  be  estopped  as  against 
such  persons  from  showing  that  at  the  time  of 
giving  such  bill  of  lading,  and  its  indorsement 
the  goode  were  in  the  aqverse  possession  of  an- 
other person^  so  as  to  defeat  an  action  brought 
by  the  consignee  so  advancing  money  on  the 
bill  of  lading. 


PENNSYLVANIA. 


(Supreme  Court.) 

Petry's  Appeal.    April  3, 1882. 

Partnership — Dissolution —  Authority  of  Liquidor 
ting  Partner, — Where  a  liouidating  partner  is 
given,  by  the  articles  of  dissolution,  authority 
to  settle  claims  due  to  the  firm,  by  allowing  a 
deduction  or  otherwise,  and  the  late  firm  has 
been  in  the  habit  of  selling  on  credit,  the  liqui- 
dating partner  may  dispose  of  the  firm's  asaeia 
upon  credit:  and  will  not,  so  long  as  he  acta  in 

Sood  faith,  be  held  liable  for  a  loss  arising  to  the 
rm  from  an  injudicious  allowance  of  credil. 

Summit  Grove  Camp-Mkbtino    Associatioh  v. 

School  District  Of  Nbw  Freedom.    May  29, 

1882. 

1.  .  Taxatum— Exemption^  Actual  Place  of  ReU- 
gims  W&rship.—  Builaings  upon  a  camp-meeting 
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ground,  other  than  the  one  actually  used  for 
religious  meetings,  such  as  a  boarding-house, 
store,  and  dwellings,  though  only  used  in  camp- 
meeting  time  and  by  the  attendants  thereat, 
are  not  exempt  from  taxation. 

2.  IbiH. — Ibid. — Exempt  and  Unexempt  Pnrtims 
of  Sanie  Property.  Even  if  the  building  appro- 
priated to  religious  services  is  exempt,  yet  where 
there  is  no  evidence  given  by  which  the  tax 
can  be  apportioned,  the  entire  tax  assessed 
should  be  sustained. 


"♦^ 


WISCONSIN. 


(Supreme  Court,) 


Wu^LiAMs  V.  Williams.    May,  1882. 

Execulcrs  and  Adminidlraior$  —  Loeaof  Monet/  r/e- 
posiied  in  Bank. —  An  administrator  who  deposits 
in  a  bank  for  safe-keeping,  funds  of  the  estate, 
in  his  own  name,  ispersonally  liable  for  the  sub- 
sequent loss  of  the  fund  by  the  failure  of  the 
bank,  althoush  he  informed  the  bank  officer  at 
the  time  of  the  deposit  that  the  money  was  a 
trust  fund,  and  he  had  no  other  account  with 
the  bank. 


^♦^ 


NORTH  CAROLINA. 


(Supreme  Court.) 


State  v.  Rotbn.    February,  1882. 

Criminat  Law — Carrying  Concealed  Weapoi 
Upon  trial  of  aa  indictment  under  the  Act  of 
1879,  c.  127,  for  carrying  a  weapon  concealed,  it 
was  shown  that  defendant  had  two  pistols  buck- 
led  around  him  without  scabbarde  and  naked 
on  a  belt,  on  the  outside  of  his  clothing.  Heldy 
that  defendant  was  not  Kuilty,  the  presump- 
tion Q[  concealment  raised  by  the  statute  being 
rebu/ted.  Held^  aUo^  if  the  privilege  of  cariying 
arms  in  this  manner  should  be  abused,  the 
party  would  be  liable  to  indictment  at  common 
law. 


VIRGINIA. 


(Supreme  Court  of  Appeals,) 


SuBLETT  V.  Cary.    March, 

1.     Attachment  —  Motion  to  abate  - 
motion  to  abate  an  attachment  for 
issued  without  cause,  the  onus  is  on 
to  <)how  sufficient  cause. 

7.  Ibid  —  Exigence  of  Grounds  for 
Mere  Belief. — It  is  the  existence  of 
fact  sworn  to  by  the  affiant  in  the 
obtain  an  attachment,  and  not  his 
thfit  the  fact  exists,  which  justifies 
of  attachment. 


1882. 

-  Onus. —  On 
havine  been 
the  plaintiff 

Attachment — 
the  probable 
affidavit  to 
mere  belief 
the  remedy 


CIRCUIT    COURT  .OP    THE    UNITED 

STATES. 


{Dietrid  of  Oregon.) 


A.  H.   Tannkr  v.    The  Dundios    Land   Iirv 
Company  and  Wilmam  Rkid.    July  5,  UKSL 

Intereat  on  Note. — When  a  note  Is  nwde  payable  at  a 
future  dav  **  with"  intereat  at  a  preacribed  rate  per  an- 
nnm,  sneh  interest  doea  not  t)e<%>Die  due  or  paywie  un- 
til the  principal  sum  doea,  unleaa  tliere  Is  a  special  pro- 
vision in  the  note  or  contract  to  tliat  effeci. 

SpeeiJIe  Per/ormamee. — A  contract  to  convey  real  prop* 
erty  will  be  specifically  enforced  as  prayea  for  i»y  the 
plaintift  where  ita  terms  are  admitted  oy  the  defendant, 
and  the  only  objection  made  to  such  performance  ia 
based  upon  a  construction  of  the  contract,  aa  to  the  part 
to  be  performed  by  the  plaintlflT,  which  In  the  ic^fpnent 
of  the  court  is  nnsnpported  by  the  language  of  the  con- 
tract or  the  circumstances  of  the 


W,  S.  CHAPMA!f  V.  E.  P.  FkRRY  AND  EUOKNS  WutTK. 

July  10,  1882. 

Diacmvery. — A  demurrer  will  lie  to  an  allegation  In  a 
bill,  the  answer  to  whicK  may  subject  the  defeiHlant  to 
anything  In  the  nature  of  the  penalty  or  forfelture--aM 
an  allegation  concerning  tlie  number  of  copies  auld  and 
on  hand  of  a  pirated  map. 

Penalties  ami  For/eUures.—Tho  p^naltleaand  forfeit- 
nres  given  by  Section  4U65  of  the  Revised  Statutea  (17 
Stat.  214),  for  an  infringement  of  a  copyright,  cannot  be 
enforced  In  a  suit  Inequity;  and  a  prayer  hi  a  bill, 
that  the  plate  and  unsold  ceplea  of  a  pirated  mai>  be  de- 
livered up  to  an  officer  I'f  the  Court  for  cancellation  and 
destruction  Is  demurrable,  as  asking  the  euforcement  of 
such  forfeiture. 

/)ama^e«.— Damages  aa  well  as  i>rofits  may  now  be  re- 
covered in  a  suit  In  equity  for  an  infringement  of  a  pat- 
ent, but  not  a  copyright. 


John  Gonnkl  Kino  v.  A.  Y.  Hamilton.    Juns  21,  1882 

Promissory  Note.-^A  note  of  600  pounda  sterling  Is 
payable  in  a  certain  sum  of  '*  money,"  and,  thereKue, 
liSffotiable  and  prima  facie  made  upon  a  saffldeut  oon- 
sioeratlon. 

Ptnmd  St^Ung.^By  section  2  of  the  Act  of  llCaroh  3, 
1873  (11  SUt.  008  ;  Sea  8605,  R.  S.),  it  Is  provided  that, 
*'  in  tlie  construction  of  contracts  payable  in  aoverelgns 
or  pounds  sterling,"  each  pound  ahall  be  valued  at 
I4.86.GK.  Held,  that  in  an  action  upon  a  note  payable  in 
pounds  sterling,  it  is  not  necessary  to  aver  or  prove  the 
value  of  such  pound  in  money  of  the  United  States,  but 
that  t AC  Court  will  give  Judgment  for  the  value  of  tlie 
contents  of  the  no^  in  money  of  the  United  Statoa, 
cording  to  the  ratio  prescribed  by  the  statute. 


TERRITORY  OF  UTAH. 


(Stqtreme  OourL) 


Sarah  Skbwbb  v.  Ballard  8.  Punn.     July  7, 

Praeiiee—SubstUuium^Party  in  InteresL—Where  an 
tion  has  lieen  commenced  in  the  Justice  Court  in  the 
name  of  the  husband,  and  Judgment  given  for  him.  it  ia 
error  for  the  District  Court  to  substitute  the  wife  as 
plaintiir  upon  the  petition  and  affidavit  of  the  husband 
that  she  is  the  true  owner  of  the  original  demand,  and 
that  he  has  transferred  the  Judgment  obtalnnl  by  him 
to  her ;  the  action  was  not  begun  by  the  real  party  In 
interest. 

Id.— Evidence— Husband  cmd  RVe.— Assuming  that 
the  husband  was  the  owner  of  the  notes  sued  on,  and 
therefore  had  an  assignable  interest  in  the  Judgment,  he 
would  have  no  right  to  substitute  his  wife  aa  plaintiff 
in  order  that  she  might  testify  In  support  oftnedalm 
which  she  could  not  Save  done  had  her  naaband  remain* 
ed  plaintiff. 
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